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relating  to  the  Rent  Law  (Act  X.  6f  fSyg),  even  though  no  Section 
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the  number  of  the  page  where  they  may  be  found.  The  Editor  trt 
that  this  simple  expedient  will  meet  the  wishes  of  those  Subscribers  \ 
have  advocated  a  separate  head  for  Act  X.  Rulings. 
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(CIVIL  RULINGS). 


A. 

JOUNTS.  See  Dismissal, 
VIII.  OF  1835. 
The  purchaser  of  a  holding  in  a  khas 
mehal  sold  under  —  cannot  claim 
the  position  or  privileges  accorded 
bv  Sections  37  and  52  of  Act  XI. 
of  1859  to  purchasers  of  estates 
sold  for  arreai-s  of  revenue  ...  318 

See  Tufba  Right. 
See  Unaer-tenures, 
X.  OF  1836. 

Section  3.    See  Limitaiipn  (38) 
XIX.  OP  1841.   See  Full  Bench  RnUngs  by 

5  J^ftiges  (9) 
I.  OF  1845. 
An  auction-purchaser  under — is  not 
entitled  to  sue  to  enhance  the  rent 
of  a  tenant  not  being  a  ryot  or 
cultivator  without  his  consent     ...  237 
Qucere. — Whether  the  auction-pur- 
chaser is  entitled  to  take  free  of  all 
incumbrances  created  by  the  de- 
faulting proprietor  ...    ib, 
XIII.  or  1848. 
Section  3.    See  Alluvial  Land  (1) 
il.  OF  1855.     •S'tf^  Evidence  (25) 
III.  OF  1857.    • 
A  Magistrate  cannot,  under  Section 
13,   punish,  except  for  an  act  of 
forcible  opposition  to  the  seizure  of 
cattle-damaee  feasant                  ...   i<:c 
XXXV.  OF  1858. 

Section  11.    See  Lunatics  (i)  (a)  (3) 
XL.  OF  1858.     See  Full  Bench  Rulings  by 

5  Judges  (25) 
See  Minor  (i) 
VIII.  OF  1859. 
See  Code  of  Civil  Procedure, 
X.  OF  1859. 
(1)  Section  77  does  not  apply  to  a  suit 
for  rent  below  100  I^.  where  the 
ryot  and  the  intervenors  deny  ^he 
title  of  plaintiff,  and  his  vendor 
and  the  ryot  denies  that  he  gave  the 
kubooleut  upon  which  plaintiff  sues     25 
(^  The  words  *'the  actual  receipt  and 
enjoyment  of  the  rent"  in  the  second 
•     part  of  Section  77  cannot  mean  the 
actual  receipt  irrespectively  of  the 
question  of  bonafiaes  alluded  to  in 
the  first  part  of  the  Section         ...     85 
(3)  With  reference  to  the.^Srst  ground 
specified  in  Section  17,  it  is  not  suf- 


Act  X.  of  1859. — (Continued,) 

ficient  that  the  enhanced  rent 
claimed  isthesameas  that  in  an  ad- 
joining village;  the  ryots  must  be 
of  the  same  class,  the  land  of  the 
same  description,  and  the  advan-  - 
tages  similar  ...   148 

(4)  As  a  general  rule,  a   decree   of  a 

Revenue  Court  under  —  cannot 
be  enforced  by  a  civil  suit,  but  by 
execution,  within  the  period  pre- 
scribed by  that  law  ...  216 

(5)  Where  a  defendant  agrees  to  pay  the 

amount  of  an  —  decree  by  in- 
stalments, the  remedy  for  default 
is  execution,  not  a  civil  suit ;  and 
to  recover  the  2nd  instalment  a 
suit  would  not  lie  in  a  Small  Cause 
Court  ...     ib, 

(6)  In  a  suit  for  enhancement,  Section  4 

does  not  require  that  the  ryots 
should  specifically  claim  to  nold 
from  the  Permanent  Settlement  ; 
the  presumption  that  he  has  so 
held  imperatively  arises  on  proof 
of  uniform  payment  of  rent  for  20 
years  ...  242 

(7)  A  variation  of  i  anna  is  not  sufficient 

to  destroy  the  uniformity  required 

by  Section  4  ,       m-  282 

(8)  A't  rifling  difference  in  the  j  urn  m<^  will 

not  necessarily  affect  the  fact  of 
unfform  payment  of  ^ent  ...  284 

(9)  Section  32  docs  not  authorize  only 

the  recovery  of  3  years'  rent,  biH 
limits  the  tmie  of  instituting  suits 
for  recovery  of  rents  ...  301 

(10)  Section  104  does  not  make  a  decree* 
holder  liable  fo;"  damages  whenever 
there  has  been  irregularity  in  pub- 
lishing the  sale-processes,  whether 
caused  by  him  or  not  ...  307 

(ii>  Section  78  applies  equally  whether 
ryot's  liability  to  be  ejected  arises 
under  Section  21,  or  under  special 
stipulation  with  the  landlord       ...  374 

(12)  Clause  6,  Section  23,  refers  to  suit*  " 

by  a  tenant  against  his  l;<ndlord, 
and  not  against  a  third  party  not 
related  to  plaintiff  either  as  land- 
lord or  tenant  ...  459 

(13)  When  a  ryot,  alleging  uniform  pay- 

''ment  for  40  yeais.  claims  the  pre- 
sumption under  Soct«oii  4,  he  need 
not  expressly  stale  lliai  rent  has 
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Act  X.  OF  1859. — (Continued,) 

been  paid  at  the  same  rate  from 
the  Permanent  Settlement  ...  472 

Section      4.  See  Full  Bench  Rulings  by 

5  J^dg^s  (2) 
4.  See  Evidence  (16) 
6.  See  Transferable  Tenure s{i) 
6.  See  Occupancy  (5) 
Section    14.  See  Enhancement  (12) 
Section    1 7 .  See  Ryots  (i ) 
Section    it.  See  Notice  (2) 
Section    19.  See  jurisdiction  (13) 
Section    22.  See  Ejectment  (2) 
Section  23,  Clause  4.  See  furisdiction{2f>) 
Section  23,  Clause  6.  See  Full  Bench  Rul- 
ings by  5  Judges  (7) 
Section    23,  Clause  6.  See  Estoppel  (5) 
Section    24.  See  Jurisdiction  (33) 
Section    24.  See  Agency  (3) 
Section    30.  See  Limitation  (27) 
Section    58.  See  Revival, 
Section    73.  See  Local  Enquiry  (i) 
Section    77.  See  Onus  Probandi  (17) 
Section    77,  See  Limitation  (15) 
Section    77,  See  Jurisdiction  (35) 
Section    82.  See  Ejectment  (3) 
Section  105.  See  Full  Bench  Rulings  by 

5  Judges  (5)  (13) 
Section  140.  See  Apfeal  (0) 
Section  140.  See  Withdrawal  (2) 

Act  XL  of  1859. 

(1)  Section   13  requires  a  sale    to    be 

confined  to  the  share  for  which  an 
arrear  of  revenue  is  due,  when  a 
separate  account  has  been  ordered 
by  Collector,  not  merely  applied  for  154 

(2)  Section  54  protects  a  lease  of  a  share  295 
Section  ii»  See  Shareholders. 

Act  XIV.  of  1859. 

(l)  An  appeal  from  an  order  setting 
aside  an  attachment  is  a  bond  fide 
proceeding  to  keep  alive  the  decree 
under  Section  20  ...      9 

(3)  Notice  issued  on  application  for  exe- 

cution is  sufficient  to  keep  the 
decree  alive  under  Section  20     ... 

(3)  Does  not  apply  to  a  case  where  the 

former  condition  of  the  lands  sued 
for  became  entirely  altered,  and  the 
former  land-marks  destroyed  by 
diluvion 

(4)  The  want  of  an  admission  in  writing 

as  recjuired  by  Section  4  cannot  be 
supphed  by  oral  evidence  to  the 
admission 

(5)  Section  4  is  not  applicable  to  the 

execution  of  decrees.  An  inci- 
dental admission  of  the  debt  in  a 
petition  filed  in  a  case  in  which 
another  decree-holder  had  taken 
out  execution  does  not  come  with- 
in the  meaning  of  Section  4  to  kgep 
the  decree  alive 

(6)  Section  5  does  not  apply  to  a  case 

of  priori  ty  of  bond  fide  purchase  . . . 
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Act  XIV.  of  1859. — (Continued,) 

(7)  The  final  decision,  award,  or  order 

contemplated  by  Clause  5,  Section 
I,  Adl  XIV.  of  1859,  is  the  final 
decision  of  a  competent  Court,  not 
an  order  dismissing  an  appeal  from 
such  decision  for  want  of  juris- 
diction 

(8)  Section  14  refers  to  suits  only,  and 

not   to  summary   applic^ions    or 

proceedings  in  execution 
Section  i,  Clause  8.  See  Limitation  { 
Section  i,  Clause  9.  See  Limitation  {^ 
Section  i,  Clause  9.  See  Limitation  ( 
Section  i,  Clause  10.  See  Limitation 
Section  i,  Clause  13.  See  Limitation  (\ 
Section  i,  Clause  16.  See  Limitation 

o      .  <45) 

Section  11.    See  Limitation  (U)  ('^o) 

.  (46)  . 
Section  14.     See  Limitation  (17) 
Section  15.     See   Code  of  Civil    Pn 

dure  (11) 
Section  15.    See  Onus  Probandi  (2) 
Sections  20  &  21.     See  Full  Bench 

ings    by    5    J 
(21)  (24) 

Sections  20  &  21.     See  Limitation  (3 
Section  21.     See  Execution  (i) 
Act  IX.  of  1861. 

Semble.  — *'  Principal  Court  of  Ori- 
ginal    Civil    Jurisdiction'*    in  — 
means  the  Principal  Court  of  Or- 
dinary  Civil  Jurisdiction 
ActXXIII.  of  1861. 

See  Code  of  Civil  Procedure  (3)  (18) 
Sections  5  &  6.     See  Appeal  ( 18) 
Section  1 1 .     See  Mesne  Profits  (8) 
Act  VI.  (B.  C.)  of  1862. 

(i)  Section  locontemplates  possession  by 
the  receipt  of  rents  f orthose  lands  of 
which  the  measurement  is  required 
(2)  Applies  where  ryot  deposits  what  he 
thinks  is  due  by  him  ;  but  not  to 
suits  for  rent  for  the  year  preceding 
that  for  which  the  deposit  is  made 
See  Measurement  (2) 

Act  VIII.  of  1862. 

Section  4  does  not  prevent  the  Civil 
Courts  from  entertaining  a  suit 
against  the  ex- King  of  Oude  with- 
out the  consent  of  Government   . . . 

Act  XXI.  of  1863. 

With  reference  to  Section  18,  an  Ad- 
vocate cannot  sue  upon  a  promis- 
sory note  given  by  anticipation  for 
fees  not  taxed ;  nor  can  the  Court 
in  such  suit  award  him  a  quantum 
meruit  .,.• 

Section  27.     See  Appeal  (26)  *• 

ActXXIII.  of  1863. 

(1)  In  suits  under  Section  5,  the  plaint 
must  be  on  stamp-paper  of  the 
value  latc^down  in  Article  11,  Sche- 
dule B,  Aa  X.  of  1862 
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jTi  XXIII.  OF  1863. — (Continued,) 

(2)  Where  land  is  sold  as  waste  under 
—  ,  a  person  who  was  in  occupa- 
tion before  the  sale  cannot  claim  a 
pottah  from  the  purchaser  if  he  did 
not  come  in  time  to  stop  the  sale  ,* 
his  remedy  is  by  a  suit  for  compen- 
sation under  Section  18,  making 
Collector  a  defendant 

fT  in.  (B.*C.)  OF  1864. 
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See  Municipal  (i)  (2) 

XVI.  OF  1864. 

See  Registration  (i)  (3)  (5)  (6)  (7) 

tXI.  of  1865. 

Section  8.       See  Small  Cause  Courts  (4) 
Section  22.     See  Small  Cause  Courts  (i) 

XX.  T)F  1865. 

See  Pleaders  (1) 

^  XX.  OF  1866. 

L      See  Registration  (2)  (4) 

kr  XXVI.  OF  1867. 

I      See  Stamps  (2)  (3)  {4)  (5) 

IJOURNMENT. 

f  Although  a  case  has  been  set  down 
for  final  disposal,  yet,  if  further  evi- 
dence is  required,  the  Judge  must 
adjourn  it,  unless  satisfied  that  the 

[  plaintiff  has,  without  sufficient  cause, 

[failed  to  produce  his  evidence     ...     84 
JUST  ME  NT.    See   Code  of  Civil   Procedure 
'       (9)  (23) 
MISSION. 

Parties  who  admit  in  Court  that  they 
have  sold  their  rights  in  a  decree 
to  another  cannot  be  allowed  to 
resume  those  rights  only,  because 
that  other  fails  to  establish  her 
claim   to  one  or    more  of   those 

t  rights,  against  a  third  party        ...360 

[       See  Evidence  (4)  (14) 

lOPTioN.     See  Hindoo  Law  (u) 

I  See  Hindoo  Widow  (5)  (6) 

Stances.    See  Indigo. 

krsRSE  Title.    See  Sale  (18) 

►focATE's  Fees.    See  A^  XXL  of  186?. 

^(i)  A  man;s  agent  for  the  purchase  of 
an  estate  is  not  necessarily  his 
agent  to  re-convey  the  same       ..    335 

(2)  The  agent  of  a  lessor  exceeds  his 
power  in  gr  mting  a  lease  with  a 
stipulation  that  the  lessee  was  to 
receive  from  the  lessor  the  ex- 
penses he  might  incur  in  any  liti- 
gation with  third  parties  respect- 
ing the  land  leased  4,g 

(3)  Obligation  of  an  agent  under  Section 
24  of  Adt  X.,  1859,  to  render  an  ar- 
count  for  moneys  recited,  and  how 
such  account  may  be  rendered    ...*4S2 

See  Execution  (8)  ^ 


Agrermext. 

A  plaintiff  suing  upon  an  ikrar  is  not 
entitled  to  a  decree  contrary  to  its 
terms ;  thus,  sharers  severally  liable 
cannot  be  made  jointly  liable      ...*I56 

See  Lease  {3) 

Alienations. 

(i)  A  Hindoo  widow  is  not  justified  in 
alienating  ancestral  property,  by 
reason  of  a  debt,  the  liquidation 
of  which  is  provided  by  lease  of 
such  property  ...  450 

(2)  An  —  after  attachment  is  illegaj 
under  Section  240,  Acl  VIII.  of 
1859  ...  5" 

See  Limitation  (41) 

Alluvial  Land. 

( i)  A  Collector's  order  rejecting  a  claim 
to  — ,  on  the  ground  that  a  set- 
tlement has  been  concluded,  is  not 
an  award  within  the  meaning  of 
Section  3,  Aa  XIII.  of  1848      ...     42 

(2)  Whose  is   the   proprietory  to  land 

which  came  up  originally  as  a 
small  island,  and  gradually  joined 
on  to  plaintiff's  estate  after  having 
been  taken  possession  of  by  de- 
fendant ?  ...   103 

(3)  Limitation  or  adverse  possession  as 

to  —  may  commence  with  the  ex- 
istence of  the  land :  any  proof  of 
ownership  would  be  sufficient  to 
show  possession  ...  231 

(4)  The  claim  of  Government  as  a  ripa- 

rian proprietor  must  be  proved  like 
that  of  a  private  proprietor.  When 
it  relates  to  — separated  from  the 
riparian  proprietor's  estate  by  a 
running  stream,  he  must,  under 
Clause3,  Section  3,  Regulation  XL, 
1825,  prove  that  the  channel  is 
fordable  at  some  time  of  the  year  314 

See  Enhancement  (5) 

See  Limitation  (8)  (44} 

See  Survey  Award. 

Ameens. 

(U  Oral  testimony  is  not  necessary  to 
effect  a  measurement,  nor  are  de- 
positions necessary  to  make  an 
Ameen's  report  Kgal  evidence    ...     43 

(2)  A  person  failing,  after  examination, 

to  obtain  a  certificate  of  pleader- 

ship,    is   not    eligible   for   a   Civil 

Court  Ameenship  .,tt 

r  ...   Jl/ 

Appeal. 

(i)  The  High  Court  has  no  authority  to 
restore  appeals  to  Hei  Majesty  in 
Council  dismissed  or  struck  off  for 
^  default  in  making  deposit  aj 

(2)  An  Appellate  Court  should  not  ordi- 
narily travel  beyond  the  record  or 
take   up   points   not   in  —  before 

'*  ...    61 
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Appeal. — (Continued.) 

(3)  A  special  —  will  not  lie  for  damages 

for  value  of  crops  misappropriated 
under  500  Rs.  cognizable  by  a  Small 
Cause  Court,  although  involving  a 
question  of  title  ...     73 

(4)  A  special  —  will  lie  from  an  order 

of  a  Judge  refusing  to  re-admit 
an  —  dismissed  for  default  ...     81 

(5)  An  appellant  in  an  — to  the. Privy 

Council  should  not  be  put  to  the 
expense  of  translating  and  trans- 
cribing papers  and  account-books, 
regarding  which  it  is  impossible  to 
say  that  they  are  material  or  rele- 
vant or  even  part  of  the  evidence 
in  the  cause ;  but  respondent  may 
have  the  option  of  translating  them 
at  his  own  expense  ...     90 

(6)  No  —  lies   to   the  Judge   from  the 

decision  of  a  Deputy  Collector  in 
a  suit  to  contest  the  right  to  distrain 
for  arrears  of  rent  property  vali^ed 
below  100  Rs.,  in  which  an  inter- 
venor,  under  Section  140,  Adi^  X.  of 
1859,  claims  the  right  to  distrain, 
and  in  which  Deputy  Collector's 
remarks  on  the  evidence  are  not 
a  determination  of  the  question  of 
title  ...♦108 

(7)  An  —  lies  from   an  order  holding 

the  first  defaulting  purchaser  liable 
for  the  difference  arising  from  re- 
sale in  execution  of  decree  under 
Section  254,  Ac^  VIII.  of  1859    ...   no 

(8)  An  order  allowing  a  decree-holder, 

as  purchaser  to  pay  by  depositing 
his  decree,  is  not  open  to  —  under 
Section  270,  A61  VIII.  of  1859  ...   113 

(9)  An  —  will    lie   from    the    order    of 

a  Moonsiff  dismissing  a  suit  as  be- 
yond his  jurisdiction,  because  it 
was  under- valued  ...    183 

(10)  As  a  general  rule,  a  special  —  will 

not  lie  on  a  question  of  costs  alone, 
particularly  where  Court  has  not 
acted  illegally  or  irregularly        ...  208 

(11)  An  —  will  not  lie  from  the  separate 

determination  of  an  isolated  issue 
of  law  or  fact  before  the  taking  of 
evidence  on  the  remaining  issues...  222 

(12)  No  —  to  Judge  or  U'gh  Court  lies 

from  the  decision  of  a  Deputy  Col- 
lector under  Section  1 1 ,  Act  V I .  ( B. 
C.)  of  1862,  on  the  question  of  the 
standard  pole  of  measurement    ...*239 

(13)  Razeenamas  and  safeenamahs,   ais 

well  as  security -bonds,  connected 
with  appeals  to  the  Privy  Council, 
need  not  be  in  English  ...  291 

(14)  A  special  —  does  not  lie  from  the 

order  of  a  Judge,  declaring  that 
sufficient  cause  has  not  been  shqwn 
for  presenting  after  time  an  —  from 
an  ex'parte  judgment  of  a  Deputy 
Collector  ...*296 


Appeal. — (Continued.) 

(15)  An  —  lies  from  the  order  of  a  Lower 

Appellate  Court  remanding  for 
trial  on  its  merits  a  suit  held  by 
the  first  Court  to  have  been  bar- 
red by  limitatiou,  and  on  the 
ground  of  res  judicata  ...  331 

(16)  When  one  of  the  pleaders  for  an  ap- 

pellant states  his  inability  to  go  on 
with  the — ,  the  Judge  may  dismiss 
it  without  sending  for  any  other 
pleader  ...  336 

(17)  High  Court  has  no  power  to  interfere 

with  the  exercise  of  discretion  on 
thp  part  of  a  Judge  as  to  whether 
sufficient  cause  has  beep  shewn  for 
the  non-presentation  of  an  —  in 
time,  owing  to  the  delay  of  a  Col- 
lector to  whom  the  —  was  wrongly 
presented  in  the  first  instance     ...  337 

(18)  A  special  —  lies  from  an  order  dis- 

missing an  —  under  Sections  5  and 

6,  AaXXm.of  1861  ...  338 

(19)  The  High  Court  has  x\o  authority  to 

receive  a  petition  of  -r-  to  £nglan4i 
without  the  usual  security- bond, 
as  provided  by  Rule  8th  of  the  7th 
December  1858  ...  338 

(20)  Pro/or3!w«ldefe;idants,by  nfiakingthe 

re^l  defendants  respondents,  can- 
not open  out  that  portion  of  the 
case  which,  as  between  the  plaint- 
iff and  the  non-4ppealing  de- 
fendants, has  not  been  appealed 
against  ...  306 

(21)  No  —  lies  from  an  order  refusing 

to  enforce  an  illegal  award  of  ar- 
bitrators under  Section  327,  A61 
Vni.  of  1859,  as  such  order  is  not  a 
decree  ...  401 

(22)  No  —  lies  from  the  order  of  a  Judge 

directing  a  local  investigation  by 

an  Ameen  ...  425 

(23)  The  refusal  of  a  MoonsifT  to  inflict 

a  fine  upon  recusant  witnesses  is 

no  ground  for  special  —  ...  460 

(24)  The  Hi^h  Court  will  not,  on  the 
application  of  a  defendant,  stay  all 
proceedings  in  the  —  ,  on  the 
ground  that  plaintiff  has  no  inter- 
est in  the  suit,  that  being  a  ques- 
tion to  be  raised  in  the  appeal 
itself  ...  486 

(25)  The  parties  in  —  have  not  a  right 

to  put  in  additional  evidence ;  and, 
if  the  Appellate  Court  refuse  to 
allow  it,  no  special  appeal  will  lie 
from  its  order  . . .   489 

(26)  No  —  lies  to  the  High  Court  under 
Section  27,  k6\  XXl.  of  1863,  from 
an  interlocutory  order  of  the  Rt- 
corder  of  Rangoon  passed  under 
Section  83,  Adt  VI II.  of  1859     ...  50S 

Sec  Arbitration  (4) 

See  Co'def^dant, 

See  Code  of  Civil  Procedure  {\o)  (16) 
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Appeal. — (Continued.) 

See  Evidence  (17) 

See  Execution  (16) 

See  Full  Bench  Rulings  by  5  Judges  (24) 

(28)  (29) 
See  Full  Bench  Rulings  by  *j  Judges  (i) 

(2) 
See  Jurisdiction  (9)  (25) 
See  Pi^rchaser  (i) 
See  Registration  (2)  (4) 
See  Stamps  (4) 

Appellate  Court. 

A  plaintiff  is  entitled  to  some  opinion 
by  the  Lower  Appellate  Court  upon 
the  oral  testimony  on  his  side ;  the 
mere  affirmance  of  the  judgment  of 
the  first  Court  does  not  involve 
adoption  of  its  view  of  that  testi- 
"lony  .137 

See  Jurisdiction  (25) 

See  Remand  (2) 

See  Stamps  (i) 

ArBITRAtTION. 

(1)  if  a  person  was  in  a  fit  condition  to 

manage  his  affairs  to  the  time  when 
the  proceedings  before  an  arbitra- 
tor, in  which  he  was  interested,  were 
substantially  concluded,  the  award 
will  not  be  invalidated  by  reason  of 
the  person  having  become  insane 
before  its  final  publication  ...       5 

(2)  Where  t\vo  parties  did  not  agree  in 

nominating  an  arbitrator,  and  the 
Judge  nominated  one  under  Sec- 
tion 314,  A6t  VJII.of  1859,  it  is  to 
be  inferred  that  he  did  so  at  their 
desire  ...     13 

<3)  That  the  arbitrators  decided  the  case 
against  the  written  statement  of 
the  defendant  is  no  ground  to  set 
aside  their  award  under  Section 
324,  Act  VIII.  of  1859  ...     28 

14)  A  judgment  of  a  Court  given  in  ac- 
cordance with  an  award  of  —  is 
final,  even  if  there  has  been  corrup- 
tion and  misconduct  on  the  part  of 
the  arbitrators  ...  205 

(5)  An  award  made  by  private  submis- 

sion may  be  valid  and  binding, 
though  no  proceedings  under  Sec- 
tion 327,  Act  VIII.  of  1859,  have 
been  taken  to  enforce  it  ...  269 

(6)  Submission  —  is    revocable    before 

award  made  ...    ib, 

(7)  Where  parties  do  not  agree  to  be 

bound  by  the  act  of  the  majority, 
the  award  must  be  concurred  m  and 
executed  by  all  the  arbitrators    ...    ib. 

(89  Arbitrators  cannot   delegate    their 

power  to  others  ...    ib. 

(9)  Section323,  Act  VIII.,  1859,  author- 
izes a  Court  to  remand  a  case  to 
arbitrators  for  r^^Dnsideration, 
where  there  are  mistakes  which  it 
cannot  amend  under  Section  322  ; 


Arbitration. — (Continued.) 

and,  if  the  arbitrators  refuse  to  re- 
consider, their  award  becomes  null 
and  void  ...  406 

See  Appeal  (21) 

See  Evidence  (14) 

Arrears.     See  Sale  (15) 
See  Tenancy. 
Assistant  Commissioners.  See  Jurisdic- 
tion (31) 

Attachment. 

(i)  The  stipends  allowed  by  Govern- 
ment to  the  members  of  the  Mysore 
family  cannot  be  attached  ...   169 

(2)  Since  the  passing  of  Ati  X.  of  1859, 

there  is  no  law  authorizing  the  — 
of  an  under-tenure  for  arrears  of 
rent,  unless  under  express  power  in 
the  lease.  If  a  zemindar  continues 
to  hold  possession  after  collecting 
his  dues,  he  cannot  claim  more  rent*293 

(3)  Where  a  portion  of  attached  proper- 

ty is  sold  by  the  judgment-debtor, 
and  a  part  of  the  proceeds  paid  on 
account  to  the  judgment-creditor, 
who  withdraws  from  the  execution, 
the  sale  is  not  invalidated  by  the  —  430 

See  Alienations  (2) 

See  Damages  (3) 

See  Debts. 

See  Sale  (17) 
Auction-Purchaser. 

See  Evidence  (6) 

See  Full  Bench  Rulings  by  5  Judges  (4) 

.SV^  Limitation  {6) 

See  Sale  (5) 

B. 
Benamke. 

(i)  Transactions  of  a  custom  of  the  country 
to  be  recognized  until  the  law  orders 
otherwise  ;  their  compatibility  with 
honesty  depends  on  circumstances  138 

(2)  Where  a  lease  is  alleged  to  be  held , 

it  is  necessary  for  the  party  in  whose 
name  it  is  drawn  out  to  prove  that 
he  has  the  beneficial  interest  in  the 
property  ...♦209 

^ee  Onus  Proband i  (12) 
Bills  op  Exchange. 

One  who  draws  a  hundee  on  his  own 
factory,  and  delivers  it  to  another, 
is  not  entitled  to  credit  for  the 
amount  drawn  i^g 

Bona  Fides.    See  Mortgage  {10) 

Breach  of  Contract. 

(i)  Where   uncertain   damages   result 
from  any  —  for  which  a  specified 
sum  was  stipulated  to  be  paid,  such 
sum  will  be  treated  as  liquidated 
^  damages  ^      «q^ 

(2)  A  plaintiff  entitled  to  damages  for— 
is  not  also  entitled  to  spedfic  per- 
formance  or  to  an  injunction 
againb,  further  breach  ...   if,. 


y» 
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Breach  op  Con^tract. — (Continued,) 
(3)  In  a  suit  for  —  defendant  may  plead 
that  plaintiff,  being  first  to  break 
the  contract,  cannot  now  sue       ...   ib. 
See  Jurisdiction  (21) 

Breach  of  Warranty. 

A  buyer  may  at  once  sue  on  a  war- 
ranty of  title  if  he  can  show  that 
the  seller  has  not  a  good  title,  in 
accordance  with  his  undertaking, 
and  that  he  has  sustained  loss  m 
consequence 
Semble. — It  does  not  follow  as  a 
matter  of  course  that,  on  proof  of 
breach  of  warranty,  the  buyer  is 
entitled  to  receive  back  the  whole 
of  the  consideration-money ;  or 
that|  on  its  being  ascertained  that 
the  seller  had  no  title,  the  condi- 
tional sale  is  nullified  ...  196 

BUTWARA. 

Lands  held  in  joint  possession,  each 
proprietor  receiving  his  proportion 
of  trie  rent  according  to  his  interest 
in  the  land,  cannot  be  divided 
under  the  —  laws  ...     51 

C. 

Canoongoe  Papers.    See  Evidence  (25) 
Caste,    See  Right  of  Suit  (5) 
Cattle  Trespass.    See  A3  III.  of  185^, 
Cause  of  Action. 

Where    plaintiff's   property   having 
been  included  in  certain  resump- 
tion-proceedings between  Govern- 
ment and  a  third  party,  he  prefers 
an  objection  which  is  disallowed  by 
the  Collector,  and  is  not  entertain- 
ed by  the  Special  Commissioner  in 
appeal    for  want  of  jurisdiction, 
the  order  of  the  latter  cannot  con- 
stitute a  —  against  either  Govern- 
ment or  the  third  party  . . .  373 
See  Mesne  Profits  (4) 
See  Right  of  Suit  i:^) 
Certificate.    See  Code  of  Civil  Procedure  (20) 

See  Full  Bench  Rulings  by  5 

Judges  (25) 
See  Sale  (8) 
Co-Defendant. 

If,  in  a  suit  against  two  parties,  a 
decree  is  given  against  one  alone, 
the  other  cannot  be  made  liable 
either  on  the  appeal  of  the  first 

Earty  or  on  a  cross-appeal  to  it 
y  the  plaintiff  ...     49 

Code  of  Civil  Procedure. 

(i)  A  defendant  or  respondent  cannot  be 
heard  by  way  of  cross-appeal 
under  Section  348,  A61  VI 11.  of 
1859,  as  against  a  co-defendant  or 
co-respondent  ...     39 

(2)  A  Court  may,  under  Section  73,^dd 
parties  to  a  suit,  as  well  as  trans- 
pose a  party  from  his  position  as 
proformd  defendant,  and  array  him 


Code  of  Civil  Procedure. — (Continued.J 
amongst  the  plaintiffs  after  amend- 
ment of  the  plaint  under  Section 
29,  Act  Vin.  of  1859  ...      39 

(3)  Section  27,  AaXXIII.  of  1861,  does 

not  apply  to  a  case  in  which  the 
Lower  Appellate  Court  has  wrong- 
ly decided  that  the  case  is  not 
cognisable  by  any  Civil  Court    ...   ^41 

(4)  A  claim  for  damages  in  .espect  of 

injury  to  goods  under  attachment, 
in  execution  of  a  decree  afterwards 
set  aside,  cannot  be  disposed  of  un- 
der Section  11,  A61 XXIII.  of  1861      45 

(5)  The  object  of  the  —  is  to  secure  the 

decision  at  one  time  of  all  ques- 
tions which  can  justly  be  so  de- 
cided, and  not  to  assist  in  unneces- 
sarily prplonging  litigation  ...      87 

(6)  Section  269,  Act  VIII.  of  1859,  con- 

templates a  regular  suit  within  one 
year,  not  by  the  party  in  possession, 
but  by  the  party  not  in  possession   tb. 

(7)  Section  138,  Act  VI 1 1,  of  1859,  does 

not  bind  3.  ]\x^g^t  on  the  application 
of  any  of  the  parties  to  a  suit,  to 
send  for  the  record  of  another  suit   109      I 

(8)  According  to  Section  254,  A<51  VIII. 

of  1859,  on  purchaser  failing  to 
deposit,  the  property  must  be  put 
up  again  for  sale,  and  it  is  the  de- 
posit only  which  can  be  forfeited, 
not  any  right  under  a  decree       ...    no 

(9)  Under  Section  206,  Adl  VIII.  of  1859, 

an  adjustment  of  a  decree  cannot 
be  recognized  by  a  Court,  unless 
made  through,  or  notified  to,  it  ...  134 
(10)  Though  there  is  no  appeal  against 
an  order  of  a  Judge  refusing  to 
comply  with  an  application  under 
Section  162,  A61  Vlll.of  1859,  re- 
quiring the  attendance  of  a  party 
to  a  suit  as  a  witness,  yet  the  Judg^e 
is  bound  to  exercise  the  discretion 
vested  in  him  by  that  Section      ...   147 

(11)  Section230,A<5l  VIII.  of  1859,  does 

not  refer  to  decrees  obtained  in 
possessory  actions,  but  to  execu- 
tions in  remilar  suits  decided  on 
merits,  ana  cannot  be  introduced 
into  a  case  determined  under  Sec- 
tion 15,  \€t  XIV.  of  1859  ...  171 

(12)  Process  for  enforcing  a  judgment 
is  not  executed  within  the  meaning 
of  Section  119,  A<51  VIII.  of  1859, 
until  the  proceedings  in  execution 
have  been  brought  to  a  termina- 
tion by  sale  of  the  property  at- 
tached ...   198 

(13)  A  person  cannot  be  made  a  pafty 

to  a  suit  under  Section  75,  Acl 
Vlll.  of  1859,  unless  likely  to  be 
atfected  by  its  result;  the  title  of 
the.  pl^Untiff  only  will  form  the 
subject  of  the  decree  ...  20! 
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(14)  Section  208,  Act  VIII.  of  1859,  gives 

the  party  to  whom  a  decree  is 
transferred  the  position  and  right 
of  execution  of  original  decree- 
holder  ...  205 

(15)  Where  a  plaintiff,  suing  on  an  in- 

stalment-bond, has  obtained  de- 
crees for  two  successive  instalments, 
and  recovered  all  in  execution,  save 
a  portion  of  the  second  instalment, 
his  suit  for  the  unpaid  portion  and 
for  the  third  instalment  with  inter- 
est is  not  affected  by  Section  7  ...  309 

(16)  Section  354  relating  to  the  trial  of 

additional  issues  is  not  applicable 
to  Courts  hearing  special  appeals.  326 

(17)  Section  204  applies  to  cases  ot  sure- 

ties under  Section  76  or  Section 
83,  but  not  to  parties  who  become 
securities  after  a  decree  is  passed  329 

(18)  Where  a  widow's  objection,  on  be- 

half of  her  minor  son,  tothesale  of  her 
husband's  property  attached  in  ex- 
ecution is  disallowed,  Section  11, 
Act  XXIII.  of  1 861,  does  not  pre- 
vent her  from  suing  to  set  aside  the 
sale  on  the  grou  nd  that  the  husband 
was  not  liable  under  the  decree  ...  361 

(19)  The  object  of  Section  1 19,  AcfVIII. 

^f  1859,  *s  ^^  compel  a  defendant 
desirous  of  setting  aside  an  ex-parte 
decree  to  apply  as  soon  as  possible, 
t.  e.,  within  30  days  from  the  first 
execution  of  process  ...  375 

(20)  Under  Section  208,  Act  VIII.  of 

iS59>  i^  is  not  essential  that  a  cer- 
tificate should  be  obtained  before  a 
representative  can  apply  for  —  ...  393 

(21)  Under  Sections    16   and    19,    Act 

XXIII.,  1861,  Civil  Courts  have 
power  to  refer  to  Magistrates,  or  to 
conimit  to  the  Sessions,  in  cases  of 
perjury  or  forgery,  only  when  they 
nave  come  to  some  conclusion  in 
respect  of  the  guilt  of  the  party 
concerned,  or  the  truth  or  otherwise 
of  the  document  or  evidence  ...  482 
{22)  The  suing  on  a  kistbundee  in  Court 
does  not  necessarily  make  it  the 
instrument  of  a  public  adjustment 
within  the  meaning  of  Section  206, 
Act  VIII.,  1859  ...  485 

QuiBre. — Whether,  under  Act  VIIL, 
1859,  there  is  any  appeal  from  an 
order  to  furnish  security  under 
Section  83  ...  ib, 

(23)  A   letter  from   a  decree-holder  to 
his  vakeel,  to  put  in  an  acknow- 

^  ledgment  into  Court,  is  not  a  set- 
tlement certified  in  the  manner 
required  by  Section  206,  Act  VIII. 
o^  1859,  to  warrant  further  investi- 
gation ^  ...  510 

Section    14.    S€9  Full**Bench  Rulings 

h  5  7*^dges  (10) 

Vol  VII. 
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Section  75. 
Section  83. 
Section  97. 
Section  119. 
Section  124. 
Section  145. 
Section  170. 
Section  207. 
Section  207. 
Section  209. 
Sections  223 
Section  235. 
Section  236. 
Section  246. 

Section  246. 
Section  254. 
Section  264. 
Section  270. 
Sections  285 
Section  314. 
Section  323. 
Section  327. 
Section  327. 
Section  248. 
Sections  351 
Section  362. 
Section  376. 
Section  377. 
Section  378. 


See  Intervenor  (2) 
See  Appeal  {26) 
See  Withdrawal  (i) 
See  Ex'parte  Decree  (2) 
See  Written  Statements, 
See  Adjournment. 
See  Limitation  (4) 
See  Cross-decrees  (4) 
See  Execution  (2) 
See  Cross-decrees  (3) 
&  224.    See  Execution  (17) 
See  Execution  (10) 
See  Debts, 
See  Limitation    (14)  (40) 

(43) 
See  Reviews  (i) 

See  Appeal  (7) 

See  Limitation  (21) 

See  Appeal  (8) 
&  286.    See  Execution  (ro) 

See  Arbitration  (2) 

See  Arbitration  {19) 

See  Appeal  (21) 

See  Arbitration  (5) 

See  Stamps  (5) 
&  352.    See  Remands. 

See  jurisdiction  (19) 

See  Reviews  (3) 

See  Reviews  (2) 

See  Reviews  (i) 


Code  of  Criminal  Procedure. 

Section  308.    See  ^Jurisdiction  (i) 
Section  318.     See  Magistrate' s  Order. 

Commission. 

A  Magistrate  is  not  bound  to  execute 
a  —  of  a  Small  Cause  Court  to  take 
the  evidence  of  prisoners,  in  the 
absence  of  the  circumstances  au- 
thorizing the  issue  of  such  —      ...  349 

Compensation.    See  Right  of  Suit  (5) 

Contract. 

When  proprietors  endorse  approval 
on  a  petition  for  a  lease,  such 
endorsement  is  not  the  acceptance 
of  a  consideration  entitling  peti- 
tioners to  sue  for  specific  per- 
formance of  —  ...*I42 

See  Evidence  (10) 

See  Right  of  Suit  {6) 

Contribution. 

In  a  suit  for  —  a  decree  cannot  pass 

t'ointly  against  all  the  defaulters, 
mt  must  specify  the  sum  to  be  paid 
by  each  ...   194 

See  Costs  (2) 

See  Full  Bench   Rulings  by  5  Judges 
(18)  (19)  (20) 
Co-Sharers. 

See  Full  Bench  Rulings  by  5  Judges  (18) 
S^e  Pre-emption  (2) 

Costs. 

(I)  Full  -^  not  allowable  where  parties 
are  only  entitled  to'—  proportion- 
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C  OSTS*"^  f  Continued,) 

ate  to  their  separate  interests  in  the 
suit  ...  159 

(2)  Even  when  a  decree  for  possession 

is  jointly  and  equally  against  three 
parties,  each  is  liable  for  such  — 
only  as  is  proportionate  to  his  in- 
terest in  the  property  ...  300 

(3)  Each   party   to    Dear   his   own  — 

where  the  plea  of  non-jurisdiction 
was  taken  in  special  appeal        ...  490 
See  Appeal  (10) 

See  Full  Bench  Rulings  by  j  fudges  (i) 
Court  of  Wards.    See  ^Jurisdiction  (25a) 
Cross-Appeal. 

An  objection  by  way  of  —  cannot 
be  taken  against  an  absent  co-re- 
spondent ...  532 
See  Code  of  Civil  Procedure  (1) 
See  Stamps  (2) 
Cross-Decrees. 

(i)  Where  execution  of  A* 5  decree 
against  B  was  stayed  pending  the 
passing  of  a  decree  in  B^s  cross- 
suit,  no  subsequent  purchase  of 
B*s  rights  and  interests  in  his  cross- 
suit  could  bar  A*s  right  to  attach 

the  cross-decree  in  execution    219 

(2)  The  ri^ht  of  set-off  in  the  case  of 
two  cross-decrees  is  not  affected 
.  where  the  assignment  of  one  of 
them  has  been  found  to  be  frau- 
dulent. 
Qucere, — Whether,  had  the  assign- 
ment been  bona  fide ^  the  assignee 
would  have  taken  the  decree      ...  470 
(3)  Section  209,  Act  V III.,  1859,  applies 
only    to  —  of    the    same   Court, 
or  to  such  as  have  found  their  way 
for  execution  to  the  same  Court  ...  480 

(4)  Section  207,  Act  VIII.,  1859 (relat- 

ing to — between  parties  before  the 
Court),  relates  only  to  decrees  in 
courseof  execution  at  thesame  time  535 

D. 

Dakhilas.     See  Full   Bench   Rulings    by    5 

Judges  (26) 

Damages. 

(1)  May   be  recovered   for   injury   to 

one's  reputation  ...   117 

(2)  In  a  suit  for  —  for  loss  of  caste 

caused  by  a  false  accusation,  where 
defendant  denies  that  he  made  any 
accusation,  and  it  is  proved  that  he 
did,  he  should  be  allowed  an  op- 
portunity of  proving  that  the  ac- 
cusation was  not  false  ...  299 

(3)  A  party  is  not  liable  to  —  in  re- 

spect of  an  attachment  made  under 
a  warrant  issued  by  a  Court      . . .  355 
See  Act  X,  i8$g  (10) 
See  Appeal  (3)  • 

See  Breach  of  Contract  (i)  (2) 
See  Code  of  Civil  Procedure  (4) 
See  Contract, 


Damages. — (Continued,) 

See  Landowners, 

See  Right  of  Suit  (i)  (2)  (4)  (5) 

Debts. 

When  —  are  to  be  attached.  Section 
236,  Act  VIII.  of  1859,  requires  a 
written  notice  to  be  served,  which, 
until  the  debtor  receives,  he  is  bound 
to  pay  the  creditor,  whose  right  has 
been  declared  by  a  decre?  otCourt. 
It  is  no  part  of  the  duty  of  the 
debtor  to  mquire  whether  his  cre- 
dftor  is  or  is  not  entitled  to  receive 
the  money  ...     10 

Declaratory  Suit. 

(i)  A  —  ought  only  to  be  passed  where 
the  complete  perpetration  of  in- 
choate or  threatened  injury  appears 
probable  ...     96 

(2)  An  unsuccessful  claimant  to  joint- 
family  property  about  to  be  sold 
in  execution  is  entitled,  in  a  suit 
brought  for  the  purpose,  to  a  — 
to  the  extent  of  his  rights  and  inter- 
ests in  the  property,  notwithstand- 
ing he  has  asked  for  more  than  he 
is  entitled  to  ...    161 

See  Estoppel  (3) 
See  Limitation  {7) 

Decrees. 

(i)  Of  Lower  Courts  should  be  explicit 
in  terms,  as  well  as  in  accordance 
with  their  judgments  ...       2 

(2)  The  holder  of  —  for  rent  against  his 

under-tenants  cannot  plead  non- 
execution  in  answer  to  a  suit  by  his 
superior  holder  ...   *6l 

(3)  Where  plaintiff  sues  to  recover  pos- 

session under  a  lease  which  expires 
before  he  obtains  a  decree,  the  — 
should  be  merely  declaratory  of  his 
right  to  possession  up  to  the  date 
of  such  expiry  ...•248 

See  Code  of  Civil  Procedure  (14) 

Decree-holders.    See  Execution  (13) 

Defence. 

A  defendant  may  plead  an  equity 
arismg  out  of  the  facts  proved  at  a 
trial,  although  not  raised  in  his 
written  statement  ...   120 

Deposit.    See  A^  VL  {B,  C),  1862  (2) 
Deputy  CoMMLSSiONERS.  See  Jurisdiction  (35) 
Dismissal. 

The  failure  by  a  plaintiff,  who  sues 
for  account,  to  prove  the  statement 
made  in  his  plaint  that  he  had 
sanctioned  an  estimate  which  had 
been  exceeded,  does  not  render 
his  suit  liable  to  — ,  unless  ae- 
fendants  can  show  that  they  were 
neither  servants  nor  contractors  . . .  367 
See  Appeal  (9)  (16)  (18) 
See  FuirSench  Rulings  by  5  Judgres  (15) 

Distraint.    See  Appeal  (6) 

b 
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IX 
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Dower. 

The  best  description  of  oral  evidence 
is  necessary  to  support  a  claim  for 
— where  no  kabinamah  is  produced  495 

See  Fraud  {3) 

E. 

Ejbctmbnt. 

(1)  Where  a  decree  under  Sections  22 

and  ^8,  Act  X.  of  1859,  for  the 
—  of  a  ryot  from  three  plots 
of  land  is  executed  against  two  of 
them,  the  pottah  is  not  in  force  as 
regards  the  third  ...     •S 

(2)  A  landlord  cannot  sue  for  cancel- 

ment     of     lease     and  —  under 
■     Section  22,  Act  X.  of  1859,  after 
he  has  sued  for  and  realized  the 
arrears  of  rent  due  ...  *2o 

C3)  An  eviction  by  a  Collector  under 
Section  82,  Adl  X  of  1859,  if  Prov- 
ed fraudulent  and  collusive,  is  il- 
l^al  and  remediable  under  that 
Aa  ...  ♦24 

(4)  If  a  person,  ejected  without  process 

of  law,  fails  to  prove  his  right  to 
recover  possession,  he  is  not  enti- 
tled to  be  put  back  into  possession . . .  *36 

(5)  Where    howala   and    neem-howala 

tenures,  recorded  as  rightful  tenures 
of  those  classes  at  the  first  settle- 
ment, have  never  been  set  aside  by 
the  Revenue  authorities,  the  hold- 
ers cannot  be  ejected  under  Sec- 
tion 32,  Act  Xr.  of  1859,  so  long  as 
they  pay  their  settlement  jumma  ...  50 

(6)  A  land-owner,  who,  after  expiration 

of  a  lease,  continues  to  receive  rent 
for  a  fresh  period,  cannot  eject  the 
tenant  without  notice  ..*I5I 

(7)  Whereakuboolcutonwhicha plaintiff 

sues  for — is  not  proved,  and  a  pot- 
tah filed  in  support  is  rejected,  he  is 
not  entitled  to  fall  back  on  a  gene- 
ral statement  that  he  has  a  jote 
pottah  of  which  the  lands  in  dis- 
pute are  a  part  • .  .*i63 

(8)  The  collections  of  a  mehal  khas,  pend- 

ing future  settlement,  do  not  neces- 
sarily imply  ejectment  or  repudia- 
tion of  former  talookdaree  right   ...   182 

(9)  Cannot  be  allowed  for  failure  to  clear 

an  area  by  a  certain  time,  unless 
stipulated  for  in  the  lease  ...*209 

(10)  Unless  it  comes  within  Clauses,  Sec- 
tion 23,  Act  X.  of  1859,  an  action 
for  —  is  not  barred  in  the  Civil 
Court  under  A<ft  VI 1 1,  of  1859,  nor 
is  that  Court  preclude -i  from  de- 
termining defendant's  plea  of  right 

•  of  occupancy  ••.*395 

See  Aa  X.  0/1859  (") 

See  Execution  (7) 

See  Full  Bench  Rulings  by  j  Judges  (2) 

See  Full  Bench  Ruling»i>y  5  Judges  (7) 
(a  I) 


Ejectment. — (Continued,) 
See  Jurisdiction  (35) 
See  Occupancy  (i) 
See  Onus  Probandi  ij) 
See  Rents  (4) 
See  Res  Adjudicata  (5) 

Endowment, 

The  H  igh  Priest  of  a  religious  — ,  who 
is  only  a  nominee  of  the  grantees, 
has  no  authority  to  grant  leases  in 
his  own  name  . . .  446 

Enhancement. 

(i)  In  a  suit  for  —  (under  the  old  law) 
of  rent  of  a  dependant  talook 
within  the  meaning  of  Section  51, 
Regulation  VIII.,  1793,  where  de- 
fendant makes  out  a  strong  primd 
facie  case  to  prove  that  the  talook 
has  been  held  at  a  fixed  rent  for 
more  than  12  years  before  the  De- 
cennial Settlement,  and  the  zemin- 
dar fails  to  shew  that  the  rent  has 
varied,  the  tenure  is  exempt  from 
re-assessment  '  ...     63 

(2)  A  zemindar  may  sue  to  enhance  the 

rent  of  punchukee  lakheraj  lands 
without  first  suing  for  their  resump- 
tion ...  *Z6 

(3)  Rule  of  proportion  how  to  be  applied 

in  a  suit  for  —  of  rent  in  which  not 
only  has  the  value  of  the  produce 
increased,  but  the  productive  pow- 
ers of  the  land  have  decreased,  and 
the  expenses  of  cultivation  have 
increa.scd  ...  *94 

(4)  Where  tenants  have  held  for  a  long 

period  upon  a  rent  much  below  that 
payable  for  similar  lands  in  the 
neighbourhood,  they  are  not  enti- 
tled to  allege  expenditure  of  their 
own  capital  and  labor  against  the 
landlord's  claim  to  a  kubooleut  at 
an  enhanced  rate  ...  *^ 

(5)  An  amulnamah  providing  that  the 

cultivator  of  chur  land  should  pay 
no  rent  at  first,  and  then  a  low  rate 
gradually  increasing  to  a  certain 
rate  for  the  duration  of  which  no 
period  is  fixed,  is  no  bar  toenhance- 
ment  ...*I58 

(6)  Where,  notwithstanding  the  declared 

right  of  an  ijaradar  to  enhance,  a 
ryot  is  allowed  to  hold  at  the  old 
rates,  and  at  the  expiration  of  the 
ijara  the  zemindar  collects  rents 
himself,  and  then  gives  plaintiff  a 
putnee  with  an  assignment  of  the 
right  to  collect  the  uncollected 
rents  of  the  intervening  year,  the 
ryot  cannot  be  made  to  pay  en- 
hanced rates  without  som«notice...*i9o 

(7)  In  a  suit  for  a  kubooleut  at  enhanced 

rent  for  5  years,  the  average  for  the 
past  5  years  should  be  taken  into 
consideration,  and  not  an  excep- 
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Enhancbm  bnt. — (Continued,) 

(8)  Claims  to  —  on  the  basis  of  "In- 

creased produce  "  and  "  increased 
value  of  produce  "  are  inconsistent, 
and  incompatible  with  one  founded 
on  an  inequality  between  the  rent 
paid  by  a  tenant  on  the  estate  and 
that  paid  by  a  tenant  on  a  neigh- 
bouring estate  .••*234 

(9)  A  casual  increase  in  the  fertility  of 

land  is  not  a  grround  for  permanent 
—  of  rent  •••*235 

(10)  A  talodkdar  is  liable    to  —  only  to 

the  extent  of  what  similar  talook- 
dars  in  the  neighbourhood  pay  for 
similar  lands  ...*285 

(11)  A  talookdar's  rent  cannot  be  enhanced 

to  the  same  rate  as  that  paid  by 
cultivatiog  r>'ots ;  he  is  entitled  to 
reasonable  profit  •••*459 

{12)  In  a  suit  under  Section  14,  Act  X. 
of  1859,  to  contest  landlord's  right 
of — ,  the  question  of  rates  may  be 
decided  •••*470 

See  Act  L  of  184$, 

See  Act  X.  of  1859(3) 
See  Evidence  (12) 

See  Full  Bench  Rulings  by  5  Judges  (4) 

See  Notice  (i)  (2) 

See  Rents  (4) 

Estoppel. 

(1)  The    survivor    of    several     Hindoo 

sisters  is  not  bound  by  decrees  ob- 
tained against  her  sisters  during 
their  lives,  who  had  only  a  life- 
interest  in  their  father's  property, 
which  on  their  death  passed  to  the 
survivor  as  heir  of  her  father      ...       i 

(2)  In  a  suit  to  enforce  a  summary  decree 

for  rent,  against  immoveable  pro- 

Eerty,  a  Civil  Court  is  not  estopped 
y  the  decision  of  the  Collector 
that  the  remedy  on  that  decree  was 
barred  by  limitation  ...  *48 

(3)  The    proceedings  in   a   suit  under 

A61  X.  of  1859,  in  which  a  pottah 
was  accepted  as  genuine,  without 
final  adjudication  upon  its  genuine- 
ness, are  no  bar  to  a  civil  suit  for 
a  declaration  that  the  pottah  is  a 
forgery  ...  *92 

(4)  Where  a  Deputy  Collector  declmes 

jurisdiction  in  a  suit  for  ejectment 
under  Section  28,  Adl  X.  of  1859, 
his  decision  (though  upheld  in 
appeal)  is  no  bar  to  a  suit  for  ouster 


in  the  Civil  Court 


'97 


(5)  A  possessory  suit  under  Clause  6, 
Section  23,  A<51  X.  of  1859,  ^Y  a 
ryot  against  his  zemindar,  cannot 
bar  a  suit  for  confirmation  of  title 
by  the  intervenor  in  that  suit  ...*469 
See  Full  Bench  Rulings  by  5  Judges  (16) 


Evidence. 

(i)  An  examined  copy  of  a  quinquen- 
nial raster  is  —  without  the  pro- 
duction of  thf  original  ...      14 

(2)  Receipts  of  rent  purporting  to  have 

been  given  by  the  former  owners 
of  a  jote  are  not  admissible  in  — , 
without   proof  of  handwriting  or 
satisfactory  account  of  custody  ...  ^15 

(3)  Where  the  record  of  a  case  is  lost  in 

transit  from  Court  of  firsl  instance 
to  Court  of  appeal,  secondary  —  of 
the  lost  papers  may  be  received 
by  the  second  Court  or  additional 
-  —  under  Section  355,  Act  VIII.  of 
1859  .-.     18 

(4)  To  be  used  as  — ,  the  whole  of  an- 

other's admission  must  be  put  in, 
though  the  Court  is  not  t>ound  to 
believe  the  whole  ...     29 

(5)  In  a  suit  to  establish  title,  —  tender- 

ed by  plaintiff  of  possession  prior 
to  summary  dispossession  under 
Section  15,  Act  XIV.  of  1859,  must 
be  considered  ...     89 

(6)  Receipts  for  rent,  and  payments  at  . 

the  old  rate  up  to  present  time,  are 

—  of  confirmation  of  a  tenure  by 
an  auction -purchaser  and  his  suc- 
cessor ...  ♦91 

(7)  A  Judge  is  not  at  liberty  to  leave 

out  of  consideration  any  of  the  — 
where  the  witnesses  are  unimpeach- 
ed  in  their  general  character  and 
uncontradicted  bv  testimony  on  the 
other  side,  and  where  the  facts  they 
relate  are  not  improbable.  The 
probative  force  of  concurrent  testi- 
mony is  the  compound  ratio  of  the 
probabilities  of  the  testimonies 
taken  singly  ...    105 

(8)  Where  a  break  appears  in  the  period 

of  uniform  payment,  which  would 
give  rise  to  the  presumption  of 
uniform  holding  from  the  Perma- 
nent Settlement,  dakhilas  should 
not  be  accepted  merely  because 
they  are  not  denied  by  plaintiff ; 
but  should  be  proved  and  attested  ^i&. 

(9)  A  copy  of  a  translation  of  what  a 

Magistrate  is  supposed  to  have  said 
in  English  in  a  proceeding  under 
Act  IV.  of  1840  IS  no  —  of  admis- 
sion ...   141 

(10)  Extrinsic  —  is  not  admissible  to  alter 

a  written  contract,  or  to  show  that 
its  meaning  is  different  from  what 
its  words  import.  Where  there  is 
a  latent  ambiguity  in  the  wording, 
parol  evidence  is  admissible  to 
explain  it  •...144 

(11)  A   Judge's  statement  of  a  fact   is 

not  —  except  made  in  the  manner 

of  a  witness  ...  189 

(12)  An  ex-parfe  decision  is  not  sufficient 

—  as  to  the  rates  of  similar  lands, 
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on  which  to  base  an  enhancement 

of  rent  from  17  to  50  rupees        ...*i94 

(13)  The  fact  of  being  held  for  many 

years  as  part  of  a  mehal  or  zemin- 
daree  affords  strong  presumption, 
though  never  conclusive  — ,  that  a 
mouza  is  part  of  that  estate  even 
as  against  a  purchaser  at  a  sale  for 
arrears  of  revenue  of  another  m  ehal, 
who  Claims  .that  part  of  the  mehal 
purchased  by  him  ...  207 

(14)  Admissions,  &c.,  by  the  parties'  in 

a  former  arbitration  may  be  used 

in  —  in  a  subsequent  suit  ...  249 

(15)  A  mere  declaration  by  defendant  in 

a  mortgage>deed,  that  she  was  the 
wife  of  the  plaintiff,  would  not  be 

—  of  the  removal  of  the  impedi- 
ment under  Mahomedan  Law  to 
the  re-marriage,  created  by  di- 
vorce ;  neither  can  the  removal  of 
such  impediment  be  presumed  from 
the  fact  of  the  re- marriage         ...  26S 

(16)  Receipts  for  rents,  though  ordinarily 

the  best  — ,  are  not  the  only  satis- 
factory —  of  uniform  payment  ...♦284 

(17)  Additional  —  can  not  be  admitted  in 

appeal  without  substantial  reason  313 

(18)  Oral  —  cannot  be  admitted  to  prove 

that  no  consideration  passed  be- 
tween the  parties  to  a  deed  of  sale, 
when  in  the  written  document  it 
is  admitted  to  have  passed         ...  334 

(19)  Parol  —  is  admissible  to  prove  a 

verbal  contract  ...  353 

(20)  Uniform  payment  of  rent  for  20 

years  can  only  be  established  by 
strict  proof,  not  by  mere  inference*407 
(31)  In  a  suit  for  purchase-money,  oral — 
is  admissible  to  show  how  the  pur- 
chase-money has  been  apportioned  408 

(22)  Uniform  payment  of  rent  for  20 
years  may  be  presumed  without 
proof  of  such  payment  for  every 
separate  year  •..*4I7 

(23)  Oral-— is  admissible  to  prove  that 

consideration  has  not  been  paid 
notwithstanding  a  recital  to  the 
contrary  in  the  bond  ...  428 

C24)  Statements  made  in  a  verified  writ- 
ten statement  of  a  party  are  not 
admissible  as —  -..493 

(25)  In  a  suit  for  enhancement  of  rent, 
a  jumma  wasilbakee,  filed  many 
years  previously  by  plaintiff's  pre- 
decessor in  a  suit  to  which  defend- 
ants are  not  parties,  is  not  per  se 

—  that  defendants'  predecessor 
held  at  the  rates  mentioned  therein. 

tSemble,  Under  certain  circumstances 
it  might  have  been  put  in  as  cor- 
roborative —  (Section  43,  Acfl  il., 
'855)»  or  used  to  refresh  memory 
(Section  45),  or  put  yi  as  —  (Sec- 
lion  39). 


Evidence. — (Continued.) 

Semble,   Under  what  circumstances, 

and  on  what  principle,  such  papers 

may  be  — . 
How  far  and  when  Canoongoe  papers 

are  admissible  as  —  *533 

See  Adjournment, 
See  Ameens  (1) 
See  Appellate  Court. 
See  Dower, 
See  Full  Bench  Rulings  by  5  Judges  (16) 

(17)  (26) 
See  Pre-emption  (4)  (7) 
See  Prescription, 
See  Registration  (8) 
See  Rights  (i)  (2) 

Execution. 

(i)  The  attachment  of  property  in  — , 
although  afterwards  set  aside,  is 
sufficient  issuing  of  process  within 
the  meaning  of  Section  21,  Ad^ 
XIV.  of  1859  ...      9 

(2)  Though  one  or  two  or  more  decree- 

holders  may  take  out' —  of  a  joint 
decree  under  Section  207,  A<51  Vl  1 1, 
of  1859,  the  execution  must  be  for 
the  whole  decree,  the  Court  making 
such  order  as  shall  protect  the  in- 
terests of  other  decree-holders    ...     10 

(3)  In  a  case  between  two  holders  of 

money-decrees  upon  bonds,  in  exe- 
cution of  which  they  respectively 
put  up  for  sale  and  purchased  the 
same  property,  the  first  purchaser 
admittedly  in  possession  was  held 
entitled  to  the  property,  the  subse- 
quent property  being  left  to  enforce 
his  right  under  his  bond,  decree, 
and  purchase,  by  a  separate  action    30 

(4)  Cannot  issue  against  the  estate  of  a 

deceased  person,  except  against 
some  one  representing  the  estate. . .     52 

(5)  A  decree  cannot  be  executed  against 

a  person  not  named  in  it  as  one 
against  whom  it  was  given,  though 
originally  named  as  a  defendant ...     62 

(6)  Where  a  plaintiff  dies  after  obtaining 

a  decree,  the  mere  fact  of  the  de- 
fendant being  one  of  his  represent- 
atives does  not  debar  the  other 
representatives  from  executing  the 
decree  according  to  their  rights  ...   136 

(7)  Receipt  of  rent  from  a  tenant  subs^ 

quent  to  a  decree  for  his  ejectment 
renders  —  impossible  ...*I42 

(8)  When  a  plaintiff  sues  as  agent,  and 

the  suit  is  dismissed  on  the  ground 
that  it  should  have  been  brought  in 
the  name  of  the  principal,  —  for 
costs,  &c.,  cannot  issue  against  the 
principal  ...  143 

(9)  When  a  property  is  sold  in  —  of  a  dc- 
•  cree,  subject  toalien  underaprevi- 

ousdecree,  the  purchaser  cannotap- 
pear  in  the — proceedings  taken  by 


Xll 


INDEX  (civit  rulings); 


E  xBCUiTi  ON. — (Con  tin  ued.J 

the  holder  of  such  previous  decree, 
seeing  he  was  no  party  to  the  case  221 

(to)  The  only  process  necessary  after  at- 
tachment under  Section  235,  Act. 
VIII  of  1859,  is  a  proclamation  of 
sale  ;  if  the  property  is  in  another 
jurisdiction,  the  decree-holders 
should  fol'ow  the  course  prescribed 
in  Sections  285  and  following     ...  267 

(I  i)  A  right  to  future  maintenance  cannot 

be  sold  in  execution  of  a  decree  ...  311 

(12)  Property  sold  in  —  of  a  decree  in 

force  passes  to  the  purchaser.  Sub- 
sequent reversal  of  the  decree  does 
not  invalidate  the  sale  ...  312 

(13)  A  and  others  sell  their  right  and  inter- 

est in  a  decree  to  B.  Subsequently 
i4'srightand  title  were  sold  in  satis- 
faction of  a  decree  against  him,  and 
purchased  by  C.  B  sues  C,  but  fails 
to  establish  her  title  to  A's  share, 
or  to  set  aside  the  sale  to  C.  The 
decree-holders  having  appeared  in 
that  suit,  and  deposed  that  they  had 
parted  with  their  rights  to  B,  cannot 
resume  them,  because  she  failed  in 
the  suit  ...  360 

(14)  Where  a  person  filed  a  petition  in  a 

suit,  stating  that  all  the  interests 
of  the  judgment-debtor  had  been 
transferred  to  him,  and  after  that 
opposed  all  attempts  at  — ,  he  be- 
comes liable  as  a  defendant,  and 
execution  can  be  issued  against  him  368 

(15)  A  stranger  cannot  (save  with  decree- 

holder's  consent)  so  deal  with  a 
judgment-debtor  as  to  acquire  an 
mterest  in  the  suit,  which  will  enable 
him  to  prevent  execution,  without 
rendering  himself  liable  to  be  re- 
corded as  a  judgment-debtor     ...      tb, 

(16)  Where  plaintiff,  in  endeavoring  to 

obtain  possession  of  land  which 
has  been  decreed  to  him,  and  to 
pull  down  buildings,  is  opposed  by 
defendant,  and,  on  applying  to  the 
Court  executing  the  decree,  is  re- 
ferred to  a  fresh  suit  on  the  ground 
that  the  decree  was  silent  about 
the  demolition  of  buildings,  he 
should  appeal  against  such  order  as 
*  a  matter  to  be  determined  in  exe- 
cution.    No  fresh  suit  lies  ...  372 

(17)  Where  a  decree  is  for  shares  of  land, 

partly  in  thekhas  possession  of  de- 
fendants, and  partly  in  the  occu- 
pancy of  ryots,  it  can  be  executed 
as  to  the  former  only  according  to 
Section  223,  Act  VI 1 1,  of  1859, and 
as  to  the  latter  according  to  Section 
224  ...  376 

(18)  Where  the  amount  of  a  decree  is 

paid  into  Court  to  save  an  estate 
from  sale  in  — ,  such  payment  is 


Execution. — (Continued,) 

not  voluntary,  but  under  legal  ne- 
cessity ...  403 
(19)  One  out  of  several  decree-holders 
cannot  execute  the  decree  separate- 
ly, or  otherwise  than  as  a  whole. 
An  application  for  —  of  the  former 
kind  may  be  amended                 ...  535 

See  Act  XIV.  of  1839  (5)  (8) 

See  Code  of  Civil  Procedure  (12)  (18)  (20) 

See  Interest  (i) 

See  Jurisdiction  (4)  (19)  (26) 

See  Limitation  (32) 

See  Mesne  Profits  (7) 

See  Re-sale, 

See  Sale  (i)  (6) 

See  Sheba, 

Ex-PARTB  Decree. 

(i)  A  decision  cannot  be  called  —  if  de- 
fendant appeared  by  pleader, 
merely  because  defendant  did  not 
put  in  either  a  written  or  a  verbal 
statement  -  ...   293 

(2)  Section  119,  Act  VI 11.,  1859,  will  not 
apply  to  a  decision  passed  on  ap- 
peal against  a  respondent  ...  425 
See  Code  of  Civil  Procedure  (12)  (19) 

F. 
Ferries.  See  Full  Bench  Rulings  by  5  Judges 

File. 

The  order  to  file  with  the  record ^ 
meaningless  and  amounting  to  no 
order  ...    193 

Fishery. 

The  provision  in  a  —  pottah  that  the 
lessee  cannot  sue  for  recovery  if  he 
fail  to  catch  fish  is  no  bar  to  his 
claiming  refund  of  rent  if  the  lessor 
(and  consequently  the  lessee)  is  de- 
prived of  possession  by  order  of 
Court  ...   405 

See  Jurisdiction  (16) 

Forgery.  See  Code  of  Civil  Procedure  (21) 

Forma  Pauperis. 

An  order  of  the  Lower  Court  allow- 
ing a  respondent  to  sue  —  will  not 
be  set  aside  by  the  Hi^h  Court  on 
motion,  on  the  ground  of  having 
been  improperly  obtained  ...  486 

Fraud. 

(i)  A  reconveyance  of  property  cannot 
be  obtained  on  the  ground  that  the 
conveyance  was  effected  for  the  pur- 
pose of  defrauding  creditors       ...   118 

(2)  Where  a  vendor,  knowing  that  he  has 

no  right  to  property,  or  being  cog- 
nizant of  incumbrances  or  delects 
materially  lessening  value,  neglems 
to  disclose  them,  there  is  fraudulent 
concealment  vitiating  the  sale     ...  258 

(3)  A  fraudulent  conveyance  of  property 

by  a  hu«(>and  to  his  wife  to  keep  it 
out  of  reach  of  his  creditors  is  void 
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whether  in  satisfaction  of  dower  or 
not  ...  351 

See  Sale  (16) 
See  Tenancy  (2) 
Full  Bench  Rulings. 

Held    to  be    prospective,  not  retro- 
spective ...  405 
Full  Bbnch  Rulings. 

iBy  seven  fudges,) 

(i)  QuiBre, — Whether,  under  the  provi- 
sions of  the  new  Letters  Patent  of 
the  High  Court,  an  appeal  lies  from 
the  judgment  (not  benig  a  sentence 
or  order  passed  or  made  in  a  cri- 
minal trial)  of  a  Division  Court  in 
the  exercise  of  appellate  jurisdic- 
tion, when  the  Judges  of  such  Court 
are  equally  divided  in  opinion,  and 
do  not  amount  in  number  to  a 
majority  of  the  whole  of  the  J udges.  52 
(2)  An  appeal  lies  under  Section  15  of  the 
Letters  Patent  of  the  High  Court 
to  the  Court  at  large  from  the  judg- 
ment (not  being  a  sentence  or  order 
passed  or  made  in  a  criminal  trial) 
of  a  Division  Court  in  the  exercise 
of  appellate  jurisdiction,  when  the 
Judges  of  such  Court  are  equally 
divided  in  opinion,  and  do  not 
amount  in  number  to  a  majority  of 
the  whole  of  the  Judges  ...  512 

Full  Bbnch  Rulings. 

(By  five  y udges,) 

(1)  Where  a  suit  was  brought  upon  an 

instalment-bond,  and  not  upon  any 
fresh  agreement  between  the  par- 
ties, the  period  of  limitation  was 
held  to  run  from  the  time  when 
default  was  made  in  payment  of  the 
first  instalment,  in  consequence  of 
which  the  whole  amount  became  due    21 

(2)  The  question  whether  a  party,  who 

has  propounded  a  forged  pottah, 
could  have  the  benefit  of  the  pre- 
sumption arising  from  paying  a 
fixea  rent  for  20  years,  was  held 
not  to  arise  in  a  suit  brought  be- 
fore A<51  X,  of  1859  came  into 
operation.  Section  4  applying  only 
to  suits  commenced  under  the  pro- 
visions of  that  A<ft  -^ISS 

(3)  Causes  of  action  joined  in  one  suit 

rna^  be  tried  by  a  Court  which  has 
jurisdiction  as  to  the  entire  value, 
although  the  value  of  one  of  the 
causes  of  action  is  below  the  value 
c<^nizable  by  it.  Thus,  a  Principal 
Sudder  Ameen  has  jurisdiction  to 
•  trj'  a  suit  for  land  with  mesne-pro- 
fits,  notwithstanding  that  the  value 
of  the  land  standing  by  itself  was 
under  the  value  cognizable  by  him  1 75 

(4)  Ryols  holding  land  at  fited  rates  of 

rent,  which  nave  not  been  changed 


Full  Bench  Rulings  by  five  ]\3i>GES,-(Cond,) 
from  the  time  of  the.  Permanent  Set- 
tlement, are  not  liable  to  have  their 
rents  enhanced,  even  at  the  suit  of 
a  purchaser  at  a  sale  for  arrears  of 
revenue  under  Adl  I.  of  1845       ...*I76 

(5)  When  the  tenure  of  a  tenant  admit- 

tedly in  possession  is  sold  under 
Section  105,  A61  X.  of  1859,  ^^  ^^^ 
no  right  to  sue  for  the  reversal  of 
the  sale ;  but  when  a  party  alleges 
that  he  is  the  tenant,  and  that  the 
person  against  whom  the  A<51  X. 
suit  was  brought  was  not  the  t  jnant 
in  possession,  he  has  a  right  to  bring 
his  action  in  the  Civil  Court,  to  set 
aside  the  sale  alleged  to  have  been 
procured  by  fraud,  or  to  restrain  the 
defendants  from  availing  them- 
selves of  rights  acquired  by  such  sale*i83 

(6)  Where  a  sumrr  ary  suit  for  rent  under 

Regulation  VII.,  1799,  was  com- 
menced before  the  passing  of  A61X. 
of  1859.  ^^  ^^s  \\e\d  that  the  unsuc- 
cessful party  was  not,  by  reason 
of  the  decision  in  that  suit  having 
been  given  after  that  A61  came  into 
operation,  deprived  of  his  right, 
under  Section  4,  Regulation  VIII., 
1 83 1,  to  contest  the  justice  of  the 
summary  decision  by  a  regular  suit.*  185 

(7)  Clause  6,  Section  23,  A<5\X.  of  1859, 

refers  only  to  possessory  actions  on 
the  ground  of  illegal  ejectment.  It 
does  not  apply  to  suits  in  which  the 
plaintiff  sets  out  his  title,  and  seeks 
to  have  his  right  declared  and  pos- 
session given  him  in  pursuance  of 
that  title,  and  does  not  bar  the 
jurisdiction  of  the  Civil  Courts  in 
such  suits,  whether  the  plaintiff 
sues  for  wasilat  or  not  ...*i86 

(8)  When  a  ferry  previously  held  under 

private  management  has  been  de- 
clared to  be  a  public  ferry  by  the 
Government  under  Section  3,  Regu- 
lation V I .,  1 8 1 9,  an  individual  claim- 
ing compensation  for  the  loss  alleg- 
ed to  have  been  sustained  by  him, 
in  consequence  of  the  extension  of 
the  authority  of  the  Government, 
cannot  maintain  an  action  in  the 
Civil  Courts  to  enforce  his  claim...   191 

(9)  A  summary  order  made  under  A<51 

XIX.  of  1 841,  and  intended  only  to 
affect  the  question  of  possession, 
does  not  operate  as  a  bar  to  a  regu- 
lar suit  to  try  the  title.  Such  suit 
may  be  brought  within  12  years  ac- 
cording to  Clause  12,  Section  i,  Adl 
XIV.  of  1859  ...  199 

(10)  \yhere  a  plaintiff  sued  in  the  Court 
of  B  for  the  recovery  of  certain 
lands,  and  the  defendant  objected 
that  the  lands  in  question  were  not 
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in  the  District  of  ^— Held  that  the 
Court  had  power,  under  Section  14, 
A<H:  VIII.  of  1859,  before  it  pro- 
ceeded to  try  the  suit,  to  enquire 
and  determine  whether  th«  lands 
were  in  5  or  not. 
The  rejection  of  a  plaint  under  the 
same  Section  cannot  give  jurisdic- 
tion to  a  Court  which  does  not 
otherwise  possess  it  ...  200 

(11)  The  plaintiff,  having  been  dispossess- 

ed under  a  certificate  of  sale  which  - 
was  not  conformable  to  or  warranted 
by  the  sale  itself,  and  having  made 
no  complaint  to  the  Court  which  was 
executing  the  decree,  is  entitled  to 
brin^  his  suit  for  confirmation  of 
his  title,  and  to  be  restored  to  the 
possession  of  the  property  from 
which  he  was  ousted  at  any  time 
within  12  years  from  the  time  of  his 
dispossession  ...  253 

(12)  The  plaintiff,   having  been   dispos- 

sessed under  a  sale  in  execution 
against  other  parties,  is  entitled  to 
sue  to  establisn  his  title  and  to  re- 
cover ppssession,  at  any  time  with- 
in 12  years  from  the  time  at  which 
he  was  dispossessed  according  to 
Clausei2,Sectioni,AaXIV.ofi859  256 

(13)  In  a  sale  for  arrears  of  rent  under 

Section  105,  AcSl  X.  of  1859  ("^t 
affected  by  Section  16,  Adl  VIII., 
B.  C.|  of  1865),  the  sale  is  not  free 
of  incumbrances  created  by  the 
defaulter  before  the  sale,  unless  the 
right  of  selling  or  bringing  to  sale 
the  tenure  for  an  arrear  of  rent  has 
been  specially  reserved  by  stipula- 
tion in  the  engagements  mter- 
changed  on  the  creation  of  the 
tenure  ...*26o 

(14)  When  a  joint  undivided  estate  has 

been  attached  under  Section  26, 
Regulation  v.,  1 812,  and  made  over 
to  tne  management  of  a  Collector 
under  Regulation  V.,  1827,  the 
Zillah  Judge  has  jurisdiction  to 
direct  the  Collector  to  divide  the 
surplus  profits  of  the  estate  among 
the  several  shareholders  according 
to  their  respective  shares,  and  the 
High  Court  cannot,  under  its  gene- 
ral powers  of  superintendence  over 
the  subordinate  Courts,  interfere 
with  the  order  of  the  Judee  ...  273 
(15)  A  judgment  of  the  senior  Judge  of  a 
t5i vision  Bench  of  the  High  Court 
is  final  within  the  meaning  of  Sec- 
tion 36  of  the  new  Letters  Patent, 
even  when  the  junior  Judge  enter- 
tains doubts,  and  expresses  no  f  nal 
opinion. 
The  junior  Judge  cannot  refer  a 
'^  question  for  the  decision  of  the 


Full  Bench  RulingsbyfiveJudges.-^Coi«</.^ 

Full  Bench  without  the  concurrence 
of  the  senior  Judge. 

Per  Norman,  J, — Where  the  Court 
added  a  third  party  as  a  plaintiff, 
and,  in  the  absence  of  the  original 
plaintiff,  improperly  dismissed  the 
suit,  it  was  held  that  the  suit  was 
still  pending,  and  undis(^sed  of  hy 
the  Lower  Court  as  regards  the  ori- 
ginal plaintiff,  and  the  Lower  Court 
was  ordered  under  the  High  Court's 
powers  of  superintendence  vested  in 
It  by  the  24  and  25  Vic,  cap.  204, 
Section  15,  to  take  up  and  try  the 
case  accordingly  ...  277 

(i6|  A  decision  by  a  Court  that  a  Hindoo 
family  is  joint  and  undivided,  or 
upon  a  question  of  legitimacy,  adop- 
tion, partibility  of  property,  rule  of 
descent  in  any  particular  family,  or 
upon  any  other  question  of  the  same 
nature  in  a  suit  inter  partes^  is  not  a 
judgment  in  rem  or  binding  upon 
strangers  (t.^.,  persons  neither  par- 
lies to  the  suit  nor  privies) ;  and  a 
decree  in  such  a  case  is  not  admis- 
sible as  evidence  at  all  against 
strangers. 

No  judgment  pf  a  Mofussil  Court  carr 
be  a  judgment  in  rem. 

Per  Peacock,  C,  y,,andL,  S.  Jackson , 
y. — By  a  decree  brought  by  A 
against  a  widow  as  heiress  of  her 
husband  to  set  aside  alienations  by 
her,  and  establish  i4 'aright  as  rever- 
sioner, it  was  declared  that  A  was 
reversioner.  Subsequently  ^  (who 
was  not  a  party  to  the  former  suit) 
sued  to  have  it  declared  that  he,  and 
not  i4  ,was  the  person  legally  entitled 
to  succeed  on  the  widow's  death. 
Held  that  the  judgment  in  the 
former  suit  was  not  (upon  the 
ground  of  its  having  been  made  in 
a  suit  brought  against  the  widow 
when  holding  the  estate  as  heiress) 
admissible  as  evidence  against  the 
plaintiff  B  in  the  second  suit. 

The  suits  to  which  the  Privy  Council 
intended  to  refer  in  the  Shiva 
Gunga  case  (2  W.  R.  31,  P.  C.)  are 
suits  in  which  the  title  of  the  settler 
or  the  validity  of  the  estate-tail  has 
been  in  issue,  and  not  to  suits 
against  the  tenant-in-tail  in  which 
a  question  has  incidentally  arisen, 
and  been  determined  as  to  who  was 
the  remainderman  entitled  to  suc- 
ceed upon  the  termination  of  the 
estate-tail  ...  338 

(17)  A  judgment  against  one  sharer  in  a 
mokurruree  pottah,  declaring  the 
pottah'to  be  a  iorf^ery,  is  not^  a 
judgment  in  rem,  nor  is  it  admts- 
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sibie  as  evidence  ag'ainst  another 
sharer  (not  a  party  to  the  former 
suit)  suin^  to  obtain  declaration  of 
bis  rights  and  interests  under  the 
pottah  .    ...  347 

(1 8)  A  co-sharcr  in  an  estate  paying 
revenue  to  Government,  wno  has 
paid  the  revenue  due  upon  the 
whole  estate,  cannot  sue  in  a  Small 
Cause  Court  his  co-sharers  for  con- 
tribution. The  Small  Cause  Courts 
are  bound  to  adjudicate  according 
to  the  law  whicb  is  administered  in 
the  other  Courts  of  the  Mpfussil. 
According  to  the  law  administered 
in  theMofussilytheobligationtocon- 
tribute  is  not  founded  upon  con- 
tract in  the  absence  of  an  ex^prt  ^ 
contract.  No  contract  can  be  im- 
plied on  the  part  of  co-sharers  of 
an  estate  to  contribute  towards  the 
payment  of  the  Government  reve- 
nue. There  is  no  implied  contract 
for  contribution  on  the  part  of 
sureties,  any  more  than  there  is  on 
the  part  of  persons  who  are  liable 
by  law  to  contribute  to  general 
average. 
Distinction  between  cases  of  conven- 
tion and  agreement  ...  377 
(19I  A  suit  for  contribution  will  not  lie  in 
the  Small  Cause  Court  in  the  ab- 
sence of  an  implied  joint  contract 
for  contribution  ...  384 

(20)  If   a  man   request   another  to  pay 

money  for  him,  there  is  an  implied 
contract  to  repay  the  amount,  for 
which  an  action  will  lie  in  the 
Small  Cause  Court,  if  it  does  not 
exceed  Rs.  500.  A  suit  for  con- 
tribution, not  foundod  on  any  con- 
tract, is  not  cognizable  by  the 
Small  Cause  Court  ...  386 

(21)  According  to  Sections  20 and  2  [,  A6i 

XI V. of  1^59,  read  together,  process 
of  execution  may  be  issued  upon 
decrees  in  force  at  the  time  of  the 
passing  of  that  Ai5l  within  the  time 
mentioned  in  Section  21,  without 
any  prior  proceeding  having  been 
taken  ;  but,  if  an  application  is 
made  to  enforce  such  a  decree  more 
than3years  after  the  passing  of  the 
A61,  no  execution  shall  be  issued 
upon  it,  unless  some  proceeding 
shall  have  been  taken  to  enforce  it 
or  to  keep  it  in  force  within  3 
years  next  preceding  the  applica- 
tion for  execution.  If  such  pro- 
acceding  has  been  taken,  it  is  not  too 
late,  although  the  decree  may  have 
been  in  force  at  the  time  of  the. pass- 
ing of  A^t  XI  v.,  and  the  application 
for  execution  made  mone'tban  three 
years  after  the  passing  of  the  A61  515 
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(23)  The  High  Court  re/usedto  i interfere, 
in  the  .exercise  of  its  general  pow- 
ders of  ^jUfnerint^pdence,  w^h  an 
orider  pf  a  Uawer  Courjt  which, 
though  appanently  arbitrary  and 
indtBcreet,  that  Cojurt  was  .author- 
ized by  la,w  jto  fnake  ...  519 

(23)  A  Deputy  CoHectoir  refused  >to  make 

an  order  lor  restitujt^ion  of  an 
amoiint  levied  in  excess  of  what 
•was  /djue  under  a  decree,  directing 
the  applicant  to  institute  a  separate 
xhfH  sfjik  to  enforce  his  claim. 
There  being  no  a^pea.li  the  High 
Court,  in  the  exj^rase  of  its  gieneral 
powers  of  superintendence,  injter- 
fered  and  directed  the  Deputy  Cot- 
lector  to  g'we  restitution  himself, 
he  having  po\ver  by  law  to  do  so  •s^o 

(24)  The  period  of  limitation  presci*ibed 

by  Section  20,  A61  XI V. of  1859,  is 
tobecalciilated  from  the  date  of  the 
judgment-decree  or  order  which 
the  person  in  whose  favor  it  is 
given  i$  at  liberty  to  enforce  by 
execution,  whether  such  judgment- 
decree  or  order  be  that  of  the 
Lower  Court,  or  given  <mj  review 
or  appeal .  I  f ,  upon  an  application 
by  the  judgment-debtor  for  review 
or  a  petition  of  appeal,  the  opposite 
party  appears  to  prevent  his  decree 
from  t)eing  set  aside  either  on  re- 
view or  appealj  and  afterwards 
seeks  to  execute  it,  his  application 
for  execution  is  in  time  if  made 
within  three  years  from  the  time 
pi  h4s  so  appearing  ...  521 

(25)  A  certificate  granted  under  Section 

7,  A<51  XL.  of  1858,  may,  under 
Section  21,  be  recalled  summarily 
without  the  accounts  having  been 
previously  tAken  in  a  regular  suit 
under  Section  19,  where  the  ap- 
plication of  the  recall  is  based  on 
charges  of  waste  and  mismanage- 
ment ...  522 

(26)  A  ryqt  who  puts  in  dakhilas  as  evi- 

,dence  to  support  his  case  is  bound 
to  prove  them.  Their  admission 
as, genuine  is  not  to  be  legally  pre- 
sumed, merely  because  they  are 
not  ,f oi;maIly  .disputed  by  the  land- 
lord ...♦526 

(zy)  5''be,gaining  of  a  right  of  occupancy, 
in  a  non-trapsferable  tenure  under 
Section  6,  Adl  X.  pf  1859,  does  not 
make  the  tenure  transferable. 
,Qua>re  per  f^eacock,  C.y. — ^Whether 
a  riglit  of  o<;cupancy  gained  under 
the  same  Section  is  necessarily 
heritable  ..i*528 

(28)  If  a  party  presents  an  application  for 
revittw  uf  juUgiv.LT.i  within  the  or- 
dinary perio<i  limited  for^^ppealing, 
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the  time  occupied  by  the  Court  in 
disposing  of  such  application  will 
not  be  reckoned  among  the  number 
of  days  limited  for  appealing,  but 
will  be  added  thereto,  and  a  memo- 
randum of  appeal  presented  within 
such  extended  period  will  be  re- 
ceived as  put  in  within  time  ...  529 
(29)  The  High  Court  has  the  power  and 
ought  to  exercise  its  discretion,  in 
each  particular  case,  with  r^ard 
to  restoring  appeals  to  the  Privy 
Council  dismissed  for  default,  or 
removed  for  any  reason  from  the 
file  of  the  High  Court  ...  531 

Full  Bench  Rulings 

By  three  Judges • 

(i)  When  a  plaintiff  has  asked  for  a  sum 
which  is  in  excess  of  what  the 
Court  holds  him  entitled  to,  and 
to  which  a  lower  rate  of  pleaders' 
fee  or  of  stamp-duty  applies  than 
to  the  rest  of  the  claim,  the  de- 
fendant who  succeeds  in  that  part 
of  the  case  is  entitled  to  recover 
the  costs  applicable  to  that  parti- 
cular part  of  the  subject-matter 
(Bayley,  J.,  dissenting)  ...   127 

(2)  Where,  in  execution  of  a  summary 
decree  for  rent  obtained  under 
Regulation  VII.  of  1799  in  1851 
against  the  father  of  the  petitioner 
and  another,  the  petitioner  was 
arrested  and  lodged  in  jail  in  Janu- 
ary 1867 — Held  by  the  majority 
of  the  Court  (Norman,  J.,  dissent- 
ing) that  the  High  Court  could  not, 
under  the  general  powers  of  super- 
intendence vested  in  it  by  Section 
15  of  the  High  Court's  A<ft,  or 
Section  16  of  the  Letters  Patent, 
interfere  to  order  the  release  of  the 


petitioner 


...  430 


G. 


Ghatwalbe  Tenure. 
(i)  The  rents  of  a  —  are  not  liable  for 
the  debts  of  the  former  deceased 
holder  ...  178 

(2)  Where  a  —  is  resumed  by  Govern- 
ment, who,  denying  the  right  of  the 
former  holder  to  settlement,  make 
first  a  temporary,  and  afterwards  a 
permanent,  settlement  with  a  third 
party,  the  cause  of  action  of  the 
former  holder  accrued  when  the 
temporary  settlement  was  made 
with  another  without  any  malikana 
being  paid  to  him  ...  465 

Government.    Se9  Alluvial  Land  (4) 

Guardianship. 

A  person  who  disputes  the  authority 
and  acts  of  anotner  as  his  guardian 


Guardianship. — (Continued,) 

cannot  take  advantage  of  those  acts 
as  far  as  they  are  beneficial  to  him      7 

See  Hindoo  Law  (7) 

See  Minor  (i) 

H. 

High  Court,    See  Afpeal  (i)  (17)  (18)  « 

See  Full  Bench  Rulings  by  7 

Judges  (2) 
See  Full  Berfch  Rulings  hy  $  ^ 

Judges  (14)  (15)  (22)  (23) 
See  Full  Bench  Rulings  by  j 

Judges  {2) 
See  Jurisdiction  (20)  (29) 
High  Court's  Act  24,  25  Vic,  c.  204. 

Section  15.    5"^^  Full  Bench  Rulings  by 

5  Judges  (15) 
Hindoo  Law. 
(i)  A  lunatic,  though  without  rights  of 
inheritance  according  to  — ,  is  not 
debarred  from  taking  an  estate 
duly  conveyed  to  him  ...      5 

(2)  According  to  — ,  to  constitute  a  re- 

union after  partition,  there  must 
be  a  Junction  of  estate ;  and  re- 
unitedf  parceners  are  entitled  to 
succeed  to  the  exclusion  of  other 
members  or  their  issue  who  have 
not  been  re-united  ...     35 

(3)  Does  not  prohibit  a  father  from  ap- 

pointing any  other  person  than  the 
mother  to  be  guardian  of  his  minor 
children  ..,     73  ; 

(4)  Under  —  a  widow  cannot  be  joint 

heir  with  another  party  ...  141 

(5)  According  to    —    the    sradh    of    a 

mother  is  not  a  legal  necessity  to 
justify  a  sale  by  a  daughter  to  the 
prejudice  of  the  daughter's  son  ...  146 

(6)  Where  the  Mitakshara  Law  prevails, 

the  widow  of  a  member  of  a  joint 
Hindoo  family  cannot  succeed  to 
her  husband  in  preference  to  his 
brother,  and  is  no  heir  to  her 
brother-in-law  or  to  his  widow  ...  292 
{7)  According  to  —  a  paternal  grand- 
mother has  a  preferential  right 
over  a  step-mother,  to  the  guar- 
dianship of  a  minor  ...  32I 

(8)  The  paternal  grandmother  (with 
assent  of  nearest  male  kinsman  on 
the  father's  side)  has,  in  prefer- 
ence to  the  step -mother,  a  right  to 
dispose  of  a  minor  in  marriage  ...     i^. 

(9)  Under  the  Mitakshara  Law,  an 
alienation  by  a  son  is  invalid  with- 
out the  father's  consent  ...  449 

(10)  Under  the  Mitakshara  Law,  there 
may  be  a  partition  of  an  estate 
without  a  regular  separatidh  and 
actual  division  of  lands  ...  488 

(i  I)  Under  the  —  current  in  Mithila,  a 
Hindoo  widow  has  power  to  adopt 
a  s6n  in  the  kritima  form,  with  or 
without  her  husband's  consent ;  but 
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Hindoo  Law. — (Continued,) 

such  son  would  not  lose  his  position 
in  his  own  family,  or  succeed  to  her 
husband's  property.  He  could  suc- 
ceed to  her  only  ...  500 

(12)  According  to  the  Mitakshara  Law, 
a  son  has  an  equal  right  with  his 
father  in  ancestral  property.  He 
can  compel  the  father  to  divide  it 
durin^his  lifetime,  and  will  not  be 
bound  by  any  alienation  made  after 
his  birth  without  his  consetit,  unless 
under  legal  necessity.  If  the  father, 
during  the  minority  of  the  son, 
alienated  any  property  in  fraud  of 
his  creditors,  such  fraud  would  not 
bind  the  son,  who  was  neither  a 
party  nor  a  privy  to  such  fraud  ...  502 
See  Joint  Property  (i) 

Hindoo  Widow. 

(i)  A  reversioner  in  the  position  of  a  son 
or  step-grandson  may  sue  in  the 
lifetime  of  a  —  in  possession,  to 
prevent  waste  ...  119 

(2)  A  sale  by  a  —  is  not  invalid,  but  is 

limited  to  her  life-interest,  and  the 
reversioner  is  only  entitled  to  a 
declaration  that  the  sale  will  not 
affect  his  interests  beyond  the 
widow's  life  ...   167 

(3)  A  reversioner  may  be  entitled  to  a 

declaration ,  whether  the  alienations 
made  by  a  —  are  valid  and  binding 
on  the  absolute  heir ;  and,  if  he  can 
prove  that  wilful  default  is  about 
to  take  place,  he  will  be  entitled  to 
relief  from  the  Court  . . .  303 

(4)  Semble. — A  sale  by  a  —  for  a  just 

debt,  made  in  conformity  with  the 
Hindoo  Law,  and  with  the  consent 
of  the  reversioner,  may  be  valid, 
although  the  debt  was  of  the 
widow  s  own  contracting  ...  330 

(5)  A  —  succeeding  as  heir  to  her  own 

son  does  not  lose  the  right  of  adop- 
tion ;  by  adopting,  she  divests  her 
own  estate  only  . . .  392 

(6)  A  widow  has  no  rights  beyond  those 

of  maintenance,  where  an  adopted 
son  is  the  legal  heir  ...  450 

See  Alienation  (i) 

See  Hindoo  Law  (4)  (6)  (11) 

See  Rifhi  0/ Suit  {7) 
HooNDBES.  5"^^  Bills  of  Exchange. 

See  Joinder  of  Causes, 

Ho^vaLmA  Tenures.  ^ 

A  shareholder  is  not  precluded  from 
purchasing  the  whole  of  a  howala 
tenure  sold  for  arrears  of  rent  due 
from  himself  and  co-sharer.  Ousut 
howalas  created  by  th^«other  co- 
sharers  fall  with  the  sale,  unless 
specially  protected  . .  .*3 1 8 

See  Ejectment  (5). 


L 
Illegal  Cess. 

In  the  absence  of  a  special  agreement, 
a  claim   for  an  —  cannot   be  re- 
covered in  a  Court  of  Law  ...  453 
Indigo. 

Where  a  ryot  takes  advances  from  an 
—  factory,  not  to  be  repaid  until 
expiration  of  agreement,  and  then 
to  be  repaid  either  in  cash  or  with 
produce,  he  cannot  be  sued  for  a 
refund  of  the  balance  in  conse- 
quence of  the  factory  being  closed 
before  the  expiration  of  the  con- 
tract ...*388 
See  Limitation  (38) 
Inheritance.    See  Estoppel  (1), 

See  Joint  Hindoo  Family  (4) 
Instalment-bonds.    See  Code  of  Civil  Proce- 
dure (15)  (22) 
See  Full  Bench  Rulings 

by  5  Judges  (i) 
See  Mortgage  (6) 
Interest. 

(i)  A  decree-holder's  refusal  to  receive  a 
part  of  what  is  due  to  him  under 
the  decree  does  not  deprive  him  of 
his  right  to —  ...     20 

(2)  Where,  under  Section  6,  Regulation 

XV.,  1793,  interest  was  amudged, 
limited  to  a  sum  equal  to  tne  prin- 
cipal, though  the  Regulation  was 
repealed  when  the  suit  was  brought, 
yet,  looking  to  the  time  when  the 
contract  was  made,  the  plaintiff  was 
held  not  entitled  to  any  further 
interest  before  suit  ...   172 

(3)  On  the  mesne-profits  may  be  allowed 

year  by  year  during  the  period  of 
dispossession  ...  173 

(4)  Where  a  decree  does  not  specify  the 

rate  of  — ,  the  Court  ought  not  to 
allow  more  than  12  per  cent.       ...  375 
See  Jurisdiction  (9) 
Intervenors. 

( 1 )  Every  person  clai m ine  a  title  adverse 

to  those  of  plaintiff  and  defendant 
cannot  be  introduced  into  the  suit  201 

(2)  An  intervenor  claiming  against  both 

the  parties  to  a  suit  may  be  made 
a  defendant  under  Section  73,  Act 
VIII.,  1859,  if  his  interest  in  the 
matter  in  dispute  is  likely  to  be 
affected  by  the  decision  ...  315 

See  AS  X,  of  tSsg  (1)  (2) 

See  Appeal  (6) 

See  Measurement  (i) 
Issues.    See  Appeal  (i  i) 

See  Code  of  Civil  Procedure  (16) 

J- 

Joinder  of  Causes. 

A  claim  for  a  hoondee  may  be  joined 
ifl  one  suit  with  a  claim  for  the  re- 
turn of  excess  payment  on  account 
of  rent  ...  409 

See  Full  Bench  Rulings  by  5  Judges  (3) 
Joint  Dbcreb-holdbrs.    See  Execution  (6) 
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Joint  Hindoo  Family. 

(i)  The  mere  fact  of  the  managing  menf- 
ber  of  a  —  standing  as  that  of  the 
recorded  proprietor  of  an* estate  is 
not  sufficient  to  give  title  to  a  pur- 
chaser, unless  it  led  him  to  believe 
th^t  the  recorded  proprietor  was 
sole  owner 

(2>  A  mtner  brother's  share  in  a  joint- 
family  estate  is  not  liable  under  a 
family  estate  under  a  sale  adver- 
tisement referring  solely  to  the 
rights  and  interests  of  elder  brothers 
not  representing  him 


•J 


1 20 


144 


(3)  In  a  deed  between  members  of  a  — 

the  word  son  tan  was  construed  as 
not  excluding  daughters  . . .  320 

(4)  Where  property  is  acquired  by  the 

members  of  a  —  ffom  funds  derived 
from  ancestral  property,  and  is  held 
by  them  in  joint  possession,  the 
share  of  one  does  not  on  his  death 
devolve  on  his  widow  ...  440 

(5)  A  loan  taken  by  a  near  relative  of  a 

—  holding  part  of  the  ancestral 
property,  and  appearing  before  the 
world  as  a  co-parcener,  is  a  family, 
and  not  a  personal,  debt  ...  490 

See  Hindoo  Law  (6) 
StB  Onus  Proband i  (14) 

Joint  L|use. 

When  a  lease  is  granted  jointly  to 
two  tenants,  both  are  jointly  liable 
for  the  rent,  and  one  cannot  divide 
this  liability  ...*272 

JotNT  Ownership. 

The  incapacity  of  joint  owners  con- 
fers powers  of  alienation  in  certain 
cases  of  necessity  upon  the  manag- 
ing owner  ...       5 
See  Right  0/ Suit  (2) 

Joint  Property. 

(i)  The  presumption  of  Hindoo  La  was  to 

—  cannot  apply  in  a  case  where 
the  property  is  claimed  through  a 
sori-m^law  living  in  the  house  of 

his  father-in-law  ...  249 

(2)  So  long  as  no  partition  is  proved,  the 
presumption  is  that  the  property  is 
joint.  Certain  parcels  being  held 
in  severalty  does  not  rebut thepre- 
sumption  as  regards  the  rest  01  the 
estate  ■  •  451 


UDGMENTS. 

(i)  It  is  irregular  to  add  to  a  judgment 
once  delivered  what  alters  the 
grounds  of  the  judgment. 
Semble, — Reasons  may  be  added, 
though  such  a  course  is  not  strictly 
warranted  by  the  Civil  Procedure 
Code 

(2)  Where  a  Principal  Sudc|pr  Ameen, 
after  hearing  the  evidence  in  a  suit, 
leaves  it  to  hJs  successor  for  deci- 
sion. Qucere. — Is  such  a  decision 
legal? 


286 


441 


Judgments  in  rem.    See  Full  Bench  Rulings  by 

5  Judges  (16)  (17) 
JuMMA-WASiL-BAKEB.     See  Evidence  (26) 


Jurisdiction. 

(i)  No  suit  would  lie  in  a  Civil  Court  to 
establish  the  owner's  right  to  keep 
up  a  shed,  for  the  removal  of  which 
a  Magistrate  made  an  order  under 
Section  308  of  the  Code  of  Criminal 
Procedure 


II 


(2) 


In  a  suit  to  set  aside  a  sale,  in  execu- 
tion of  a  decree  by  a  Deputy  Col- 
lector, of  a  ryottee  tenure  which 
had  been  sold  for  arrears  of  rent, 
and  which  plaintiff  claims  to  have 
privately  purchased  from  the  former 
owners 


•15 


(3) 


(4) 


(5) 


See  Hindoo  Law  (12) 
See  Onus  Probandi  (3) 


JUDOES. 


« 


A  Judge  ought  not  to  make  for  a 
plaintiff  a  case  which  the  latter 
does  not  make  for  himself ;  but 
should  record  the  evidence  cor- 
rectly ^   ...  478 


A  suit  by  a  co-sharer  for  contribution 
in  respect  of  arrears  of  revenue  paid 
by  him  in  excess  of  his  quota  to 
save  the  entire  estate  from  sale  is 
not  cogni;iable  by  a  Small  Cause 
Court 

A  Court  to  which  a  decree  is  referred 
for  execution  has  —  to  decide  that 
the  decree-holder's  right  to  execute 
has  lapsed  by  limitation 

In  a  suit  for  rent  where  paymertt  by  a 
burrat'is  pleaded  by  the  tenant,  and 
execution  of  the  burrat  by  the  land- 
lord is  proved 

(6)  In  an  appeal  from  a  decision  by  a 

Deputy  Collector  in  a  suit  for  rent 
below  100  Rs.,  where  the  ryot  and 
the  interveners  deny  the  title  of 
plaintiff  and  his  vendor,  and  the 
ryot  denies  that  he  gave  the  kuboo- 
leut  upon  which  the  plaintiff  sues... 

(7)  A  suit  by  a  co-sharer  for  contribution 

in  respect  of  Government  revenue 
paid  by  him  in  respect  of  his  own 
quota  is  not  cognijpable  by  a  Small 
Cause  Court  •   ... 

(8)  Where  a  party  criminally  prosecuted 

for  wrongful  restraint  came  to  terms 
with  the  prosecutor  for  the  with- 
d^awa^of  the  complaint  for  a  consi- 
deration,andtheMagistrate,instead 
of  allowing  thewithdrawal,punished 
the  accused  criminally,  that  party 
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Jurisdiction. — (Continued.J 

could  sue  for  the  recovery  of  the  | 

consideration,  inasmuch  as  the  of- 
fence charged  was  not  one  which  it 
would  have  been  illegal  for  the  com- 
plainant to  withdraw  with  the  con- 
sent of  the  Magistrate  ...  33 
(9)  Wherea  Court, in  execution  in  1857, 
gave  interest  not  awarded  in  the 
decree,  thus  acting  without — ,  the 
High  Court,  in  an  appeal  in  1867, 
declined  to  interfere  with  an  order 
passed  so  long  ago  as  by  neglecting 
to  exercise  his  right  01  appeal  ap- 
pellant may  be  supposed  to  have 
acquiesced  in  the  order  ...     37 

(10)  In  a  suit  for  damages  where  crops 

alleged  by  plaintiff  (a  third  party) 
to  be  his  were  distrained  by  the 
landlord,  and  because  defaulting 
ryot  paid  his  debt,  were  made  over 
to  the  ryot  ...  *4i 

(11)  A  Moonsiff  should  not  institute  vo- 

luntary enquiries  as  to  the  sickness 
of  a  party  who  has  failed  to  satisfy 
the  Court  that  he  was  sick,  as  he 
has  no  power  to  take  depositions  in 
such  cases  47 

(12)  A  plaintiff  is  not  barred  from  suing 

for  a  declaration  of  his  civil  rights 
to  land  encroached  upon  by  a 
Magistrate's  order,  on  the  ground 
that  such  order  is  liable  to  be 
reversed  on  the  criminal  side  of  the 
High  Court 

(13)  In  a   suit  for  the  relinquishment  of 

a  lease  on  the  ground  of  fraud,  or 
otherwise  than  under  Section  I9, 
Act  X.  of  1859  ...  *62 

(14)  Where  Lower  Court  decides  the  is- 

sue of  limitation  against,  but  the 
other  issues  in  favor  of,  defendant, 
and  the  Appellate  Court  remands 
the  case  without  passing  any  judg- 
nrtentonthe  issue  of  limitation,  the 
Appellate  Court  has  — ,  when  the 
case  again  comes  before  it,  to  try 
the  question  of  limitation  ...     67 

(15)  A  person  cannot  get  rid  of  the  effect 

of  a  decree  for  mesne-profits  by 
bringing  a  fresh  suit  to  set  aside  a 
compromise  entered  into  by  his 
leeal  guardian,  when  execution  was 
taken  out  against  him  ...     77 

(16)  In  a  suit  for  a  kubooleut  for  the  pay- 

ment of  the  rents  of  a  fishery       ...  *93 

(17)  In  a  suit  for  a  declaration  of  private 

right  to  a. road  declared  by  a  Ma- 
gistrate to  be  a  public  one  ...     95 

(iS)  In  a  suit  for  rent  in  respect  of  lands 
in  excess  of  those  for  which  defend- 
ant has  hitherto  paid  rent,  where 
there  is  no  lease  or  express  contract 
limiting  the  lands  of  tfae  tenancy  ..,*I22 

(19)  When  a  Principal  Siidder  Ameen's 
Court  is  abolished  after  passing  a 


(20) 


(21) 


ib. 


Jurisdiction. — (Continued,) 

decree,  the  decree  may  be  executed 
in  a  Judge's  Court  to  which  the 
case  has  been  transferred,  notwith- 
standing the  re-establishment  of 
the  Principal  Sudder  Ameen's 
Court,  the  latter  not  being  the 
Court  which  passed  the  decree  ...  124 
Where  an  inferior  Court  has  —  to 
try  a  case,  and  the  law  allows  no 
appeal,  the  High  Court  cannot 
aker  the  decision  merely  because 
of  an  error  on  the  facts  ...  130 

In  a  question  of  breach  of  contract 
between  parties,  a  Collector  can- 
not, on  considerations  of  equity, 
substitute  other  terms  than  those 
agreed  upon  ...  132 

(23)  Where  a  claim  -for  wassilat,  and 
as  to  dispossession  by  parties  with 
variousnghts,  is  joined  with  aclaim 
for  possession  ...   155 

(23)  A  Judge  has  no  power  to  reverse 
a  former  acting  Judge's  order     ...   161 

(24)  A  Collector  has  no  —  to  allow  a 
suit  to  be  instituted  in  the  sudder 
station,  instead  of  in  the  Sub-divi- 
sion Court  ;  and  where  Collector 
wrongly  exercises  such  —  in  a  case 
below  1 00  Rs.,  J  udge  may  be  moved 
to  set  aside  the  ofder ;  and,  if  the 
Judge  has  not  such  power,  High 
Court  has  power  to  order  proper 
legal  proceedings  ...*i7o 

(25)  A  Lower  Court  has  no  —  to  review 
a  judgment  appealed  from,  nor  has 
the  Lower  Appellate  Court  —  to 
entertain  an  appeal  from  the  judg- 
ment so  passed  on  review  ...  218 

(25a)  The  Court  of  Wards  has  authority 
under  Section  10,  Regulation  X., 
1793,  to  determine  the  remunera- 
tion to  be  given  to  a  manager  of  an 
estate  under  its  charge,  and  Civil 
Court  cannot  question  its  arrange- 
ments ...  221 

(26)  In  regard  to  applications  forexecu- 
tion  of  decrees  appealed  to  England  225 

(27)  I  n  a  suit  against  a  landlord  for  pos- 
session and  mesne-profits  ...*243 

(28)  In  a  suit  against  a  zemindar  and 
others  to  recover  possession  with 
mesne-profits  ...  283 

(29)  The  High  Court  has  no  —  to  com- 
pel a  Court  of  Small  Causes  to  re- 
hear a  suit  dismissed  by  the  latter 
on  the  ground  of  res  judicata     ...  316 

(30)  Temporary  imprisonment  beyond 
the  —  of  a  Small  Cause  Court 
does  not  bar  the  —  of  such  Court 
in  respect  of  defendants  whose  fa- 
milies continue  to  reside  within  its —  346 

(315  An  Assistant  Commissioner  in  Chota 
Nagpore,  with  powers  of  a  Sudder 
Amee  1,  has  no  power  to  try  a  suit 
valued  at  2,800  Rs.,  but  it  is  cogni 
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Jurisdiction. — (Continued,) 

zable  by  a  Deputy  Commissioner 
who  has  the  powers  of  a  Principal 
Sudder  Ameen  ...  356 

(32)  In  a  suit  for  possession  and  mesne- 
profits  ...  414 

(33)  In  a  suit  for  the  value  of  rice  received 

as  rent  by  an  Agent  •.•*4I5 

(34)  In  a  suit  by  a  gomashtafor  excess 

expenses  incurred  over  and  above 
the  rents  collected  by  him,  where 
the  defence  may  render  it  necessary 
to  investigate  the  accounts  of  the 
mehal  ...*422 

(35)  A  jotedar  or  ryot  having  a  right  of 

occupancy,  evicted  by  a  Collector 
in  favor  of  the  person  entitled  to 
receive  rent  from  him  upon  inter- 
vention under  Section  77,  Act  X.  of 
1859,  may  sue  in  the  Civil  Court 
for  title  and  possession  ••.*47i 

(36)  A  suit  for  rent  is  cognizable  only  by 

the  Collector  under  Clause  4,  Sec- 
tion 23,  Act  X.  of  1859,  whether 
based  upon  a  kubooleut  or  agree- 
ment or  neither  ...♦473 

(37)  A  plea-  of  non-jurisdiction  may  be 

taken  at  any  stage  .:.  490 

See  Act  X,  of  iSsg  (4)  (5) 
See  Ejectment  (3)  (10) 
See  Estoppel  (2)  (4) 
See  Full  Bench  Rulings  by  5  fudges  (3) 

(8)  (10)  (14)  (19)  (20) 
See  Ministeral  Officers  (i)  (2) 
See  Small  Cause  Courts  (4) 

K. 
Kubooleut. 

The  previous  tender  of  a  pottah  is 
not  absolutely  necessary  to  entitle  a 
landlord  to  a  decree  for  a  — ,  which 
may  be  decreed  conditionally     ...•282 

See  Enhancement  (7) 

See  Lakheraj, 

See  Registration  (8) 

See  Rents  (2) 

See  Suit  (I) 

L. 
Larheraj. 

A  landlord  is  not  bound  to  sue  for 
resumption  before  bringing  a  suit 
for  a  kubooleut  in  respect  of  lands 
claimed  to  be  held  as —  ...♦169 

See  Onus  Proband i  (15) 
See  Resumption, 
Land- OWNERS. 

A  land-owner  is  not  liable  for  dam- 
age caused  to  neighbouring  lands, 
without  wrongful  act  or  admission 
on  his  part  ...  448 

Lease. 

(I)  It  is  not  absolutely  necessary  thaj  a 
particular  form  of  words  should 
be  used  in  conveying  rights  to  hold 
at  fixed  rates  •••*394 


Le\se. — (Confinned.) 

(2)  The  grant  of  a  mokurruree  —  is 
beyond  the  scope  of  a  Naib's 
general  authority  ...*394 

(3)  The   registered   holder  of  a   dur- 

mokurruree  lease  taken  without 
notice  of  an  agreement  previously 
made  by  the  lessor  to  g^ant  a  lease 
of  the  same  property  to  a  third 
party  has  a  perfectly  good  title  as 
against  such  third  party  •••*463 

See  Act  XL  of  t8s9  (2) 

See  Agency  (2) 

See  Fishery, 

See  Right  of  Suit  ii) 
Liability. 

A  person  cannot  discharge  himself 
from  legal  —  to  refund  moneys  be- 
longing to  one  of  whose  title  he 
has  notice,  by  paying  them  to 
another  ...  225 

See  Co-defendant  (i) 
Limitation. 

(1)  Where  Act  XIV.  of  1859  allows  a 

general  limitation  of  12  years,  a 
suit  is  not  barred  by  the  mere  fact 
of  not  being  brought  within  three 
years  of  plaintiff  not  attaining  ma- 
jority ••3 

(2)  How  reckoned  in  a  suit  to  recover 

money  paid  to  the  Collector  as  Go- 
vernment revenue,  on  account  of 
plaintiff's  defaulting  co-sharers  ...     29 

(3)  How  applied  in  a  suit  for  an  account 
and  for  plaintiff's  share  of  the  pro- 
fits after  dissolution  of  partnership    36 

(4)  Section  1 70,  Act  V 1 1 1 .  of  1 859,  does 

not  empower  a  Court  to  decree  a 
claim  which  on  the  face  of  it  is 
barred  by —  ..."    46 

(5)  How  applied  where  a  suit  is  brought 
to  enforce  a  summary  decree 
against  defendants'  immoveable 
property,  after  a  regular  suit  to  set 
aside  that  decree  has  been  filed  in 

a  Civil  Court  ...     48 

(6)  The  possession  of  an  auction -pur- 

chaser at  a  sale  in  execution  runs 
from  the  date  of  delivery,  as  pro- 
vided by  Section  264,  Act  VI 1 1,  of 
1859  ...     60 

(7)  How  applied  in  a  suit  for  breach  of 

contract  not  in  writing  against  a 
del  credere  agent,  who  for  a  cer- 
tain commission  was  employed  to 
sell  plaintiff's  goods  ...    67 

(8)  The  cause  of  action  in  respect  of  ac- 
cretions accrues  from  their  forma- 
tion and  delivery  to  the  defendant    89 

(9)  Will  not  apply  to  a  claim  for  a  de- 
claration of  title  to  land  of  which 
plaintiff  is  in  possession  ...    g6 

(10)  How  applied  in  a  suit  for  the  value 
of  article?  sold  by  retail,  and  sup- 
plied for  household  purposes       ...  102 
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LiM  IT  ATI  ON. — (Con  tin  ued.J 

(ii)  Begins  to  run  against  ^mother  on 
her  succeeding  to  a  family  estate 
as  the  heir  of  ner  son,  and  cannot 
be  stopped  by  any  subseauent  dis- 
ability under  Section  ii,  Act  XIV. 
of  1859  •■•134 

(12)  How  applied  in  a  case  of  dispos- 
session by  a  stranger,  of  a  portion 
of  the  family  estate,  where  a  son 
is  born  subsequently  to  such  dis- 
possession ...   ib, 

(13)  A  Collector's  act,  taking  a  depend- 
ant talook  into  khas  management, 
is  not  one  of  dispossession  from 
which  —  can  reckon  ...*i82 

(14)  The  —  contemplated    by    Section 

246,  Act  VIII.  of  1859,  where  alone 
applicable  ...   138 

(15)  Tne  —  prescribed  by  the  proviso 
to  Section  77, Act  X.  of  1859,  is  ap- 
plicable only  to  a  suit  to  establish 
plaintiff's  title  to  the  rent  which 
formed  the  subject  of  the  suit  in 
the  Revenue  Court,  not  to  an  ac- 
tion to  establish  plaintiff's  title  to 
the  land  .    *I53 

(16)  A  suit  commences  when  the  plaint 

is  filed,  not  when  it  is  returned 
after  amendment  ...   157 

(17)  No  deduction  can  be  made  on  ac- 

count of  the  pendency  of  a  suit 
wrongly  non-suited  on  a  point 
unconnected  with  jurisdiction ;  but 
is  allowed  under  Section  14,  Act 
XIV.  of  1859,  where  a  suit  is  dis- 
missed for  want  of  jurisdiction   ...   160 

(18)  A  mother  and  guardian  of  a  minor 

is  entitled  to  a  deduction  of  the 
period  of  a  minor's  legal  disability  161 

(19)  How  reckoned  in  a  suit  for  balance 

of  account  consisting  of  moneys 
advanced  in  payment  for  goods  to 
be  subsequently  supplied  ...   164 

(20)  How  reckoned  in  a  suit  to  recover 

possession  of  a  talook  held  under 
a  temporary  settlement,  which  the 
Collector  took  into  khas  manage- 
ment, and  which,  after  such  ma- 
nagement had  ceased,  passed  to  a 
purchaser  at  sale  who  himself 
made  collections  ...   182 

(21)  Possession  under  Section  264,  Act 

V  II  I .  of  1859,  has  no  legal  effect  as 
regards  —  under  Clause  i ,  Section 
I,  Act  XIV.  of  1859,  in  a  case  of 
pre-emption  ...   195 

(22)  Held.to  apply  in  a  suit  for  ejectment 

on  the  ground  of  failure  to  clear  a 
*       defined  area  by  a  certain  time   ...  209 

(23  &  24)  Where  a  plea  of  —  is  set  up  in 
a  defendant's  written  statement, 
Court  is  bound  to  acjiudicate  upon 
it,  though  he  con^aer  the  state- 
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Limitation. — (Continued.) 

(25)  Does  not  apply  to  a  suit  by  a  ze- 

mindar for  resumption  of  alleged 
invalid  lakheraj,  under  Section  19, 
Regulation  X.  of  1793  ...  240 

(26)  Should  be  reckoned  from  the  day 

a  plaint  is  Bled,  and  not  from  the 
day  it  is  registered  ...  241 

(27)  The  —  prescribed  by  Section  30, 

Act  X.  of  1859,  applies  only  to  suits 
under  that  Act  ...*243 

(28)  How  applied  in  a  suit  to  establish 

a  right  to  property  which  was  sold 
subject  to  a  claim  which  plamtiff 
had  made  after  it  was  attached  ...  252 

(29)  How  applied  in  a  suit  by  B  against 
i4,  who  has  constructed  a  road 
across  B^s  land  ...  276 

(30)  How  applied  in  cases  of  pre-emp- 

tion under  Clause  i.  Section  i,  Act 
XIV.  of  1859  ••'  279 

(31)  How  applied  in  a  suit  by  a  pur- 

chaser of  a  share  of  a  decree  for  his 
portion  of  the  decretal  money  by  a 
sale  of -the  share  of  the  property  of 
the  judgment-debtors,  agamst  the 
auction-purchasers  at  a  sale  in  sa- 
tisfaction of  other  shares  of  the 
decree  ...  327 

(32)  How  reckoned  under  Sections  20 

and  21,  Act  XIV.  of  1859,  on  an 
application  to  execute  a  decree    . . .  330 

(33)  How  applied  in  a  suit  to  recover 

possession,  after  ouster,  of  pro- 
perty long  possessed  without  proof 
of  title  ...  332 

(34)  How  applied  in  a  suit  for  malikana  336 

(35)  How  applied  in  a  suit  to  recover  the 
balance  due  on  account  of  princi- 
pal and  interest  upon  an  unregis- 
tered bond  with  hen  of  immove- 
able properly  ...  354 

(36)  How  applied  where  the  reversionary 

heir  to  a  widow's  property  sues  for 
possession  on  her  death,  by  reason 
of  a  party  whom  she  had  adopted 
having  taken  possession  ...  357 

(37)  Cannot  be  pleaded  in  a  suit   for 

possession  where  defendant  admits 
plaintiff  to  be  owner,  and  himself 
to  be  tenant,  whether  he  be  sued  as 
a  tenant  or  a  trespasser  •..*395 

(38)  How  applied  in  a  suit  by  an  indigo- 
planter  for  breach  of  contract  on 
the  part  of  a  ryot,  and  tort  on  the 
part  of  the  person  who  instigated 
the  ryot,  where  both  causes  of  ac- 
tion are  joined  under  Section  3, 
Act  X.  of  1836  ...  400 

(39)  How  applied  in  a  suit  for  enhance* 
ment  of  rent.  Principle  of  original 
judgment  affirmed,  notwilhstand- 

•     mg  subsequent  Full  Bench  Ruling 
to  the  contrary  . .  .•405 

(40)  The  — under  Section  246,  Act  VI II. 
of  1859,  is  not  applicable  to  an  ad- 
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judication  upon  a  petition  disallow- 
ed on  the  ground  that  the  Section 
did  not  apply  to  the  case  ...  441 

(41)  How  applied  in  a  suit  to  set  aside 

alienations  of  ancestral  property 
made  by  a  childless  widow  during 
her  life-tenancy  ...  450  I 

(42)  How   applied   in   a   suit  by  a  ne- 

phew to  recover  possession  of  a  put- 
n^  mehal  which  had  been  devLsed 
^  (after  purchase)  to  the  uncle  who 
died  childless  and  intestate,  leaving 
a  widow  who  also  died  ;  neither  de- 
visor, devisee,  nor  widow  having 
ever  taken  possession  . . .    453 

(43)  How    applied    under  Section  246, 

Act  VIII.  of  1 859, in  a  suit  to  estab- 
lish plaintiff's  right  to  property 
which  he  had  attached,  but  which 
had  been  released  ...  456 

(44)  How  applied  where  a  party  claims, 

as  by  ancestral  right,  an  increment 
in  the  possession  of  another  party 
on  adverse  title  . . .  457 

(45)  How  applied  in  a  suit  to  recover 

moveable  property  seized  under  a 
sham  decree  against  another      ...  499 

(46)  How  applied  in  a  suit  by  a  son  to 

set  aside  an  alienation  by  the  fa  ther, 
as  well  as  where  the  son  was  un- 
der legal  disability  owing  to  minor- 
ity at  the  time  of  alienation         ...  502 

C47)  How  applied  in  a  suit  to  recover 
possession,  with  mesne-profits,  of 
land  alleged  to  be  held  on  an  inva- 
lid lakheraj  tenure  ...  531 

See  Act  X.  of  i8§g  (4) 
See  Alluvial  Land  (3) 
See  Full  Bench  Rulings  by  5  Judges  (i) 

(II)  (12)  (21)  (24) 
See  Ghatwalee  Tenures  (2) 
See  Jurisdiction  (14) 
See  Possession  (2) 
Lo.\N.     See  Joint  Hindoo  Family  (5) 

Local  EsauiRY. 

(i)  When  necessary  should  be  made  by 
a  properly  constituted  officer  ac- 
cording toScction  73,  Act  X.  of  1 859  *27 

(2)  A  judgmcnt-debtorwho  fails  to  appear 
before  an  Ameen  making  —  as  to 
mesne-profits  may  still  object  to 
Ameen's  report  on  the  ground  that 
the  investigation  was  erroneous  ...  140 
See  Appeal  (2) 

Lunatics. 

(i)  A  Collector  in  charge  of  the  estate  of 
a  lunatic,  under  Section  11,  Act 
XXXV.  of  1858,  cannot  hiniself«ue 
on  behalf  of  the  lunatic  ;  but  must 
appoint  a  manager  for  that  purpose      5 

(2)  Sections,  Act  XXXV.  of  1858, never 


Lun.atics. — (Continued.) 

intended  that  an  alleged  lunatic 
should  be  summoned  into  Court  as 
a  witness  by  the  vakeel  of  the  peti- 
tioner ...  246 
(3)  Applications  made  under  Sections  2 
and  3  of  Act  XXXV.  of  1858  must 
be  verified  ...   267 

See  Arbitration. 

See  Hindoo  Law  (i)  « 

See  Joint  Ownership. 

M. 

Ma«i.str\te's  Order. 

To  set  aside — under  Section3i8, Code 
of   Criminal    Procedure,    plaintiff 
cannot  sue  on  the  sole  ground  of 
possession  without  reference  to  title  212 
See  Jurisdiction  (12)  (17) 
Mahomedan  f.AW.     See  Evidence  (15) 
See  Onus  Probandi  (16) 
See  Pre-emption  (5) 
Maintenance. 

The  fact  of  having  been  long  sup- 
ported by  a  person*  or  purchased  as 
a  slave  or  as  a  chella,  does  not  en- 
title one  to  perpetual  —  ...    137 
See  Execution  (11) 
Majority.     See  Regulation  XXV J\,  1793. 
M  a  L I K  A  N  A .     See  L  im  ita  tio  n  (34) 
Manager  appointed  by  Court  of  W.ards. 

See  Jurisdiction  (25a) 
Mandamus.     See  Small  Cause  Courts  (2) 
Measurement. 

(1)  Procedure  proper  for  a  Judg^  when 

an  appeal  is  made  to  him  from  an 
order  of  a  Collectorfor  the  measure- 
ment of  certain  lands  under  Section 
10,  Act  VI.  (b.  c.)  of  1862  passed  on 
application,  notwithstanding  that 
a  third  party  intervened  . .  .♦188 

(2)  Under  Section  9,  Act  VI. (b.  c.)  of  1862, 

only  a  proprietor  who  is  in  receipt 
of  the  rents  of  an  estate  or  tenure 
has  a  right  to  make  a  general  sur- 
vey and  —  of  its  lands  •••*4I5 
See  Act  VL  (b.  c.)  of  1862  (i) 
See  Ameens  (i) 
Mesne  Profits. 
(i)  On  what  principle  to  be  calculated  ...      78 

(2)  A  claim  to  — ,  due  before  the  date  on 

which  a  right  to  pre-emption  rose, 
cannot  form  the  subject  of  pre- 
emption ...    117 

(3)  A  plaintiff  is  bound  by  his  own  assess- 

ment of —  ...   140 

(4)  The  cause  of  action   in  suits  for  — 

arises  from  the  date  when  they  be- 
come annually  due  ...      161 

(5)  Can   be  decreed  only  for  6  years 

before  the  institution  of  suit        *  .    173 

(6)  Mode  of  estimating  the  —  for  which 

judgment-debtor  is  liable  where  the 
decree-holder  cannot. give  satisfac- 
tory evidence  as  to  the  rates  and 
amount  of  rent  collected  by  himself  230 

h 


f 


INDEX  (civil  rulings). 


Mesne  Profits. — (Continued,) 

(7)  Cannot  be  claimed  from  the  repre- 

sentative of  a  deceased  judgment- 
debtor  against  whose  property  exe- 
cution is  ordered  to  be  taken  out. . .  308 

(8)  Section  11,  kcX  XXIII.  of  1861,  does 

not  bar  a  separate  suit  for  —  when 
the  matter  was  not  adjudicated  in 
the  former  suit  for  possession     ...  429 

See  Interest  (3) 

See  Jurisdiction  (22)  (27)  (28)  (32) 
See  Limitation  (47) 
See  Local  Enquiry  (2) 
See  Mortgage  (3)  (9) 
.  See  Purchaser  (3) 

Ministerial  Officers. 

(i)  Where  a  Moonsiff  regularly  appoints 
as  sherishtadar  a.  person  not  other- 
wise disqualified,  the  Judge  is  not 
competent  to  remove  him,  merely 
because  he  is  of  opinion  that  the 
claims  of  others  are  superior       ...    131 

(2)  A  Judge  may  disallow  the  appoint- 

ment by  a  subordinate  Court  of 
a  —  on  the  ground  of  disqualifica- 
tion or  irregularity  ;  but  not  after 
allowing  it  to  stand  for  9  months  ...  224 

(3)  A  ZtUah  Judge  is  not  competent  to 

remove  a  mohurrir  from  one  Moon- 
siffee  to  another  to  his  loss,  without 
any  fault  ...  246 

Minor. 

(1)  A  —  is  not  bound  by  any  act  of  an 

alleged  guardian  who  sues  without 
a  certificate  under  AtTl  XL.  of  1858 
or  the  permission  of  the  Court 
under  Section  3  ...  399 

(2)  According  to  Section  2,  Regulation  ' 

XVI.,  1793,  the  minority  of  a  pro- 
prietor of  an  estate  paying  revenue 
direct  to  Government  extends  to 
end  of  eighteenth  year  ...  502 

See  Hindoo  Law  (3)  (8) 

See  Limitation  (i) 

See  Pre-emption  (I) 

See  Sale  (2) 
MiTAKSH  VR  %.  See  Hindoo  Law  (6)  (9)  (10) 

MiT^HiLA.     See  Hindoo  Law  (n) 

Money-decree. 

(i)  A  — gives  no  lien  on  the  property  of 
a  judgment-debtor,  and  any  alien- 
ation or  incumbrance  created  prior 
to  attachment  is  valid  ...  206 

(2)  Where  property  hypothecated  for  a 
debt  is  sold  in  execution  of  a  — 
passed  under  the  bond  hypothecat- 
ing it  without  any  additional  order 
in  the  decree  for  enforcing  the  lien 
•on  the  property,  the  purchaser 
acquires  all  the  debtor's  hypothe- 
cated rights,  I.  ^.,  all  the  rights  of 
the  decree-holder  in  the  property . . .  233 

MooKHTEAR.    See  Onus  Probdndi  (4) 

See  Pleaders.    ' 

Vol.  VII. 


MOOKHTEARNAMAH. 

A  —  under  seal  is  as  valid  as  under 
signature ;  a  Judge  is  not  bound  to 
require  proof  of  the  genuineness  of 
the  seal  ...  475 

Mortgage. 

(i)  Though  a  —  be  not  usufructuary, 
the  mortgagee  is  bound  to  give  an 
account  of  the  profits  realized  by 
him  while  in  possession,  whether 
he  took  possession  with  or  without 
mortgagor's  consent  ...     30 

(2)  A  purchaser  under  a  decree  obtained 

by  a  mortgagee  under  a  simple 
mortgage  is  not  subject  to  a  condi- 
tional sale  executed  by  the  mort- 
gagor after  the  decree  had  been 
obtai  ned  ...     67 

(3)  In  the  case  of  an   usufructuary  — 

executed  prior  to  A61  XXVIII.  of 
1855,  where  mortgagor  sues  for 
redemption  and  mesne-profits,  on 
the  ground  that  the  mortgagee  has 
collected  more  than  his  dues,  the 
'  mortgagee  is  bound  to  produce  his 
accounts  ;  and,  on  his  failure  in  this 
respect,  the  mortgagor  must  adduce 
some  proof  to  justify  a  decree     ...     82 

(4)  Under  Regulation  XVII.  of  1806,  a 

Zillah  Judge  should  see  it  proved 
before  him  that  the  notice  of  fore- 
closure has  been  duly  served,  and 
record  a  proceeding  certifying  that 
the  requirements  of  that  Regula- 
tion have  been  duly  carried  out, 
and  any  elucidating  facts  neces- 
sary to  be  recorded  ...   123 

(5)  A  mortgagee  in  possession,  wbo  culti- 

vates the  mortgaged  land  himself, 
is  responsible  only  for  such  profits 
as  would  have  been  realized  had  it 
been  let  to  a  tenant  ...  244 

(6)  Where  properties  pledged  in  an 
instalment-bond  pass  into  other 
hands,  in  execution  of  decrees  in 
favor  of  third  parties,  the  mortga- 
gee suing  for  the  instalments,  and 
obtaining  the  residue  of  the  sale- 
proceeds  after  the  judgment-cre- 
ditors have  been  satisfied,  does  not 
abandon  his  right  as  mortgagee...  309 

(7)  Debts  are  indivisible,  except  where 
the  separate  shares  of  the  mortga- 
gors are  noticed  in  the  deed       ...  314 

(8)  One  co-mortgagor  may  redeem  the 
,     entire  estate,  if  joint  and  undivid- 
ed, by  paying  the  whole  of  the 
mortgage-money  ...  ti. 

(9)  A  suit  for  redemption  does  not  bar  the 
mortgagor  from  suing  for  mesne* 
profits  payable  between  the  date  of 
suit  and  the  execution  of  decree...  364 

(10)  Where  a  —  is  found  to  be  genuine, 
and  the  receipt  of  consideration 
admitted,  the  C  ourt  is  bound  to  as- 
sume that  the  transaction  was  real*  441 
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M  ORTGAG  E. — (Continued,) 

(li)  li  A  has  a  mortgage  on  two  estates 
for  a  debt,  and  B  has  a  mortgage 
on  one  oi  them  for  another  debt 
due  from  the  same  party,  B  has  a 
right  in  equity  to  throw  A  in  the 
first  instance  for  satisfaction  upon 
the  security  which  he  (B)  cannot 
toud),  where  it  will  not  prejudice 
A's  rights^  or  improperly  control 
his  rcm€di^s.  A  purchaser  has  the 
same  equity  ...  483 

(12)  An  objector,  who  wishes  to  save 
mortgaged  property  from  sale,  is 
bound  to  pay  whatever  the  mort- 
gagor is  hable  to  pay  under  the 
decree  ...  493 

Municipal. 

(1)  A  notfec  of  action  against  —  Com- 

missioners is  absolutely  necessary 
under  Section  77,  A^  III.  (b.  c.)  of 
1864;  a  notice  of  objection  is  not 
sufficient  ...     92 

(2)  Commissioners  are   entitled  under 

Section  73,  A<51  III.  (b.  c.)  of  1864, 
to  recover  the  expense  of  <:1earing 
jungle  on  occupant's  land,  on  his, 
failure  after  notice  to  clear  it  him- 
self within  specified  time  ...  213 
Mysokb  Family.    See  Attachment  <i) 

N 
Naib.      See  Lease  {2) 

NiJ-J0T«  Lands.    See  Sale  (4) 

Non-jurisdiction,    .^ee  Costs  (3) 

See  jurisdiction  (37) 

NON-TRANSVERABLE  TENURES. 

A  ryot  making  over  possession  of  a 
non-transferable  tenure  to  a  third 
party  may  be  treated  as  abandon- 
ing all  rights  in  the  land ;  and  a  pur- 
chaser taking  possession,  and  inter- 
posing between  zemindar  and  ryots, 
commits  a  wrong,  and  may  be  sued^i  14 

Nonce 

(1)  Of  enhancement  mast,  according  to 

Section  13,  A61  X.,i>e  served  upon 
the  under-tenant  himself  fn  or  be- 
fore the  nwnth  of  Cheyt  ;ifitcannot, 
it  mest  be  affixed  at  his  usual  place 
of  resideiwe,  or  at  the  mAl  kut- 
cherry,  &c.  ...     *2 

(2)  Section  17,  Adt  X.  of  1^59,  does  not 

provide  that,  if  one  of  the  grounds 
in  a  —  of  enhancement  be  yot 
prorved,  there  ^all  be  no  decree 
on  any  other  ground  ...*I72 

See  Enhancement  (6> 

5"^^  Lease  <3) 

See  MnnicipaL 

O.  * 

Occupancy. 

(i)  The  qoestion  of  a  prescriptive  right 
of  —  cannot  arise  rn  a  case  ^vhcrc 


Occupancy  . — fC&n  tin  ued.) 

a  tenant  sues  to  recover  possession 
of  land  from  which  he  alleges  he 
has  been  illegally  ejected  ...  *2j 

(2)  No  right  of  —  is  created  by  a  sub- 

lease from  a  ryot  havit^g  a  right 
of—  ...  ♦Si 

(3)  A  tenant  having  a  right  of  —  cannot 

create  an  intermediate  tenure  be- 
tween himself  and  the  ^mindar...*ii4 

(4)  A  tenant  is  bound  to  go  out  at  the 

expiration  of  a  lease  which  does 
not  provide  for  re-entry,  unless  he 
can  prove  a  right  to  further  —    . .  .*283 

(5)  A  holding  for  12  years  under  one  of 

several  co-proprietors  gives  a  right 
of  —  under  Section  6,  A^  X.  of 
1859,  provided  tenant  has  paid 
rent  <in  the  absence  of  fraud)  to 
any  one  of  them  ..•*493 

•  See  Ejectment  (lo) 
See  Full  Bench  Rulings  by  5  Judges  (26) 

Onus  Probanda 

(i)  In  a  suit  to  reverse  a  survey-award 
more  than  three  years  after  it  is 
passed  where  defendant  specially 
alleges  that  the  suit  is  not  in  time. . .     13 

(2)  In  a  suit  by  a  Hindu  widow  for  con- 
firmation 0/  her  tide  to  certain  land 
in  right  of  her  husband,  where  de- 
fendant, who  has  a  possessory 
award  of  the  property  under  Sec- 
tion 15,  A<5t  AlV.  of  1859,  pleads 
that  plaintiff  neverwas  in  possession     34 

(3)  Where,  after  partition  of  estate  and 
after  living  apart,  one  of  a  family 
of  Hindoo  brothers  comes  into 
Court,  allying  that  a  portion  of 
the  property  originally  johU'con* 
tinues  so  ....     90 

(4)  Where  a  mookhtar  sues  his  client, 
a  Hindoo  widow,  upon  a  perwan^ 
nah  bearir^  her  seal,  and  purport- 
ing to  give  away  valuable  properties 
without  substantial  consideration ...     98 

(5)  In  a.  suit  by  a  mother  for  property 
attached  in  execution  of  a  decree 
against  her  daughter,  in  whom  is 
the  primd  facie  title,  where  plaint- 
iff alleges  that  the  decree  was 
fraudulently  obtained  ...   118 

(6)  In  a  suit  for  confirmation  of  posses- 
sion of  lands  sold  in  execution  as 
lakheraj,  where  defendant  admits 
that  they  are  within  the  bounda- 
ries of  plaintiff's  zemindarec       ...    148 

(7)  Where  a  plaintiff  seeks  to  oust  a 
person  formally  declared  by  a  de- 
cree under  Section  77,  AtSt  X.  of 
1859,  to  be  in  possession       *     ...*I49 

(8)  Where  A  brings  a  suit  to  recover 
possession  of  land  for  which  he  had 
obtained  a  decree  in  a  suit  with  C, 
but  of  which  he  had  been  iHegally 
dispossessed  by  ^  ...    i/ 
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Onus  Probandi. — (Continued.) 

(9)  In  a  suit  to  recover  possession  on 
the  allegation  of  dispossession  by 
defendant  ...  212 

(io)  In  a  suit  to  eslablisli  title  and  re- 
cover possession  from  a  person  who 
has  obtained  possession  under  Sec- 
tion 15,  Act  XIV.  of  1859  ...  230  , 

(11)  Where  plaintiflf  alleges  a   distinct 

title  under  a  deed  of  sale  in  lieu 
of  dower  ...  273 

(12)  In   a  suit  to  set  aside  a  sale  for 

arrears  of  rent  where  the  pur- 
chaser is  a  son  of  the  defaulting 
farmer,  and  was  living  with  him  at 
the  time  ••*275 

(13)  In  a  suit  for  restitution  (with  costs) 

of  timber  wron^ully  and  forcibly 
taken  away  and  detained,  if  it  is 
proved  that  property  in  pifiintiff' s 
possession  was  so  deajt  with  by 
defendants,  it  would  be  fol*  the 
latter  to  show  that  they  were  en- 
titled to  the  property  . . .  286 

(14)  Where  one  member  of  a  joint  family 

claims  a  property  as  separate     ...  449 

(15)  When  a  plaintiff  comes  into  Court 

to  prove  a  lakhcraj  title  ...  458 

( 16)  Semble -Among Mahomedans, where 

a  purchase  is  made  daring  a  fa- 
ther's lifetime  in  the  name  of  his 
son  while  living  in  the  father's 
house.  ...  489 

{17)  Where  a  ryot,  holding  lands  of  con- 
siderable extent  under  a  zemindar, 
alleges  that  one  or  two  plots  occu- 
pied by  him  are  held  under  a  dif- 
ferent title.  ••*535 

See  Bennmee  (2) 

See  Ejecfment  (4} 

See  Occupancy  (4) 

See  Settlement. 

Orai.  Evidence.    See  Evidence  (18)  (19)  (21) 

(23) 
See  Prescription, 

Ordkr.    See  File. 

OuDB.     ^ee  Aa  VIII.  of  1862. 

P. 

Partiks  to  a  Suit. 

A  Court  cannot  treat  as  a  plaintiff, 
and  compel  to  be  accepted  as  such, 
a  party  who  remains  on  the  face 
of  the  proceedings  as  a  defendant  . . .  493 
Partition.    See  Hindoo  Law  (lo) 
Pebtalxies, 

As  to  which  the  deed  is  silent,  cannot 
be  presumed  or  enforced  ...  2^9 

PeRj'TRf .     See  Code  of  Civil  Procedure  (21) 

Plaiht. 

(i)  Where  a  —  is  for  more  than  plaint- 
iff is  entitled  to.  Courts  may  give- 
such  relief  as  it  may 'deem    nim 
entitled  to  '  ...     92 


Pi-Ai  NT. — (Continued.) 

(2)  A  plaintifT  may  be  excused  from 
verifying  his  — ,  not  only  by  reason 
of  his  absence,  but  also  for  any 
oX.\\Qv good  cause  to  the  satisfaction 
of  the  Court  ...   168 

See  Limitation  (26) 
Pleaders. 

(1)  Any  charge  of  misconduct  against  a 

pleader  or  mookhtar  holding  a  cer- 
tificate under  Acl  XX .  of  1 865 ,  other 
than  a  conviction  of  a  criminal 
offence,  must  be  dealt  with  under 
Section  16  ...  316 

(2)  May  be  appointed  (by  vakalutnamah) 

by  other  persons  than  authorized 
mookhtars  ...  481 

Pleadings. 

(1)  The  Courts  in  India  are  not  govern- 

ed by  the  technical  rules  of — which 
obtain*  in  Courts  administering 
English  Law  ...     39 

(2)  When  a  defendant  pleads  a  jagheer-» 

dar's  proprietary  right  against  a 
malik's,  Court  cannot  award  a  sub- 
ordinate right  of  occupancy  not 
arising  out  of  the  right  pleaded  ...    145 

(3)  In  a  suit  based  on  a  deed,  where 

defendant  only  put  in  issue  the 
factum  of  the  deed,  he  is  not  en- 
titled to  fall  back  upon  an  alterna- 
tive plea,  and  raise  the  question  of 
compliance  ...  306 

See  Breach  of  Contract  (3) 

Possession. 

(i)  No  suit  for  —  will  lie  ;igainst  R 
zemindar,  or  any  one  holding  a 
title  under  him,  until  plaintiff  has 
been  recognized  or  registered  by 
the  zemindar  as  tenant  ...*iS^ 

(2)  The  mere  omission  of  a  tenant  to  pay 

rent  does  not  constitute  adverse — ^*400 

(3)  Where  a  party,  partly  with  his  own 

funds,  and  partly  with  money  sub- 
scribed,erectsabuildingforaschool, 
but  never  gives  the  property  to  the 
school,  and  never  acquiesces  in  the 
managers  entering  upon  it ;  if  the 
managers  enter  upon  it,  they  do  so 
as  trespassers  ;and..  ifheacouiesces 
in  their  taking  possession,  he  does 
not  thereby  convey  the  property  to 
the  subscribers,  and  is  not  bound 
(o  do  more  than  return  the  mohey 
subscribed  ...  476 

(4)  A  person  in  possession  with  a  bad 
title  IS  entitled  to  remain  in  —*-  until 
another  can  disclose  a  better  title ...  483 
See  Alluvial  Land  (3) 
See  Code  of  Civil  Procedure  (6)  (11) 
Sei  Decree  (3) 

See  Fu  II  Bjnch  Ru  lings  by  5  Judges  (9) 
See  Jurisdiction  (22)  (27)  (28)  (^32) 
See  Limitation  (21)  (33)  (37)  (42)  (47) 
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Possession. — (Continued,) 

See  Magistrate's  Order. 
See  Onus  Probandi  (6)  (8)  (9)  (13) 
Possessory  Suit.    See  Estoppel  (5) 
Pre-emption. 

(i)  The  right  of  —  accruing  during 
minority  is  not  to  be  kept  suspend- 
ed until  majority  ...     86 

(2)  One  of  two  jomt -sharers  has  n©  pre- 

ferential title  to  —  as  a  neighbour, 
but  has  an  equal  title .  as  joint - 
sharer  without  regard  to  the  extent 
of  the  shares  ...   150 

(3)  A  re-sale  cannot  destroy  the  right  of 

—  in  a  property,  the  sale  of  which 

is  admitted  by  the  vendor  ...  206 

(4)  In  a  suit  to  enforce  a  right  of  —  ,  the 

purchaser  need  not  be  put  on  his 
oath,  except  the  case  cannot  be 
decided  on  other  evidence ;  the 
evidence  for  the  plaintiff  being  pre- 
ferred only  where  the  evidence  is 
evenly  balanced  ...  211 

(5)  The  Mahomedan  Law  of — was  never 

intended  to  apply  to  a  case  in 
which  the  purchaser  is  not  a 
stranger  '  ...  260 

(6)  A  claim  to  —  should  be  made  as  soon 

as  claimant  becomes  aware  of  I  he 
completion  of  the  sale  ...  428 

(7)  In  a  suit  to  enforce  a  right  of — , 

where  the  pre-emptor's  statement 
of  price  is  supported  by  evidence, 
the  Court  is  not  bound  to  call  on 
the  ■  purchaser  to  swear  to  the 
amount  of  purchase-money  • . .  486 

See  Limitation  (30) 
Prescription. 

Oral  evidence,  if  credible,  is  sufficient 
to  prove  a  prescriptive  title  . . .  462 

See  Rights  (2)  (3) 
Presumption. 

(i)  The  difference  between   Rs.    11-13 
and  Rs.  13-4  was  held  sufficient  to 
destroy  the  —  of  a  uniform  pay- 
ment of  rent  . . .  *44 
(2)  Where  A  constructs  a  road  across  B*s 
land,  no  —  of  consent  can  be  infer- 
red from  the  fact  that  B  did  not 
sue   immediately    after  the   com- 
mencement or  completion  of  the 
road  ...  276 
See  Act  X.  of  1859  (6)  (7)  (8)  ([3) 
See  Evidence  (8)  (13)  (22) 
See  Full  Bench  Rulings  by  5  fudges  (2) 
See  Joint  Property  (i)  (2) 
See  Mortgage  (8) 
See  Settlement, 
Priority.    See  Act  XIV.  of  i8^g  (6) 
Privy  Council.    See  Appeals  (1)  (5)  (i,^)  (19) 

See  Full  Bench  Rulings  by  5 

Judges  (29) 
See  Jurisdiction  (:^) 
Pro- FORMA  Defendants.    See  Appeal  (20) 
Proprietary  Rights.    See  Pleadings  (2) 
Pumchukee  Lakheraj,    See  Enhancement  (2) 


Purchaser. 

(i)  A  — ,  besides  his  own  share, 
paid  also  his  co -purchaser's  share 
of  the  purchase-money  of  an  es- 
tate which  they  had  bought,  and. 
on  the  latter  failing  to  reimburse, 
sued  for  possession  of  the  whole 
property.  The  Lower  Court  di- 
rected defendant  to  pay  his  share 
with  interest,  which  wastfione.  This 
order,  though  not  the  proper  one, 
was  not  disturbed  in  appeal,  be- 
cause it  did  substantial  justice     ...   180 

(2)  The  —  of  a  property  in  litigation 

pendente  lite  need  not  be  made  a 
party  ;  his  rights  are  subject  to  those 
of  the  parties         •  ...  225 

(3)  Where  a — ,  by  the  institution  of  a 

suit  for  the  reversal  of  the  sale, 
ha^full  notice  of  the  defe6l  of  his 
title,  and  the  sale  is  reversed  in 
that  suit,  he  is  liable  for  mesne- 
profits  . . .     ib. 

(4)  A  —  under  a  conditional  sale  takes 

the  property  with  all  bond  fide  in- 
cumbrances created  by  the  vend- 
or previous  to  the  sale  . . .  363 

See  Ac't  VIII.  of  1855. 

See  Execution  (g) 

See  Joint  Hindoo  Family  ( i) 

See  Mortgage  ( 1 1 ) 

Pittnrr. 

(i)  A — sale  under  Regulation  VI I L, 
1819,  is  invalid  if  therewasnoarrear 
of  rent  at  the  date  of  sale,  whether 
notice  had  been  given  to  Collector 
or  not  ...  218 

(2)  A  putneedar  is  not  liable  to  make 
good  to  a  proprietor  what  the  latter 
has  paid  on  account  of  a  defaulting 
co-proprietor's  share  of  Govern- 
ment revenue  to  save  the  estate 
from  sale  ...  247 

R. 

Receipts.    See  Evidence  (2) 

See  Stamps  (2) 
Recorder.    See  Appeal  (26) 
Redemption.     See  Mortgage  (3)  (8)  (9) 

Refund.    See  Fishery. 

See  Indigo. 
Register. 

A  zemindar  need  not  ordinarily  look 
beyond  his  —  for  sale  of  a  tenure 
of  a  registered  defaulter  ...*409 

See  Evidence  (i) 

Registration. 

( 1)  Acl X VLof  i864does not  provide  for 

the  —  of  a  deed  after  expiry  of  the 
time  specified  in  Section  18,  except 
in  cases  under  Section  15  ...   1 12 

(2)  No  appeal  lying  against  a  decree 

made  under  Section  53,  A6i  XX.  of 
1866,  petition  may  be  presented  by 
way  of  motion  ...   115 
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Rbg  ISTRATI  o  N. — (Continued,) 

(3)  Wh^t  is  necessary  for  the  purpose  of 

impeaching  a  deed  of  sale  register- 
ed under  A<51  XVI.  of  1864,  so  as  to  ■ 
prevent  the  operation  of  Section  68  11 9 

(4)  No  appeal  lies  from  an  order  refusing 

to  allow  payment  by  instalments  ^ 
the  amount  due  undera  decree  upon 
an  obligation  specially  registered 
unde(  Section  52,  Adl  XX.  of  1866  130 

(5)  Under  Aa  XVI.  of  1864  cannot  be 

decreed  in  respect  of  a  deed  pre- 
sented for  —  4  months  after  execu- 
tion ...   150 

(6)  Compulsory — under  Section  13,  A^ 

XVI.  of  1864,  was  not  intended  to 
apply  to  deeds,  like  amuldustucks, 
which  are  merely  preliminary  to, 
or  parts  of,  the  main  transaction . . .  280 

(7)  Where  the  proprietors  of  an  estate 

agree  to  give  a  lease  to  one  party, 
but,  without  completing  their  en- 
gagement,executea  lease  in  favor  of 
another  who  obtains  registration  by 
a  suit  under  Section  15,  AdlXVl. 
of  1864  (the  decree  being  upheld 
in  appeal),  the  proprietors  may  be 
sued  tor  damages,  but  the  lessee's 
possession  cannot  be- disturbed  ...  iB. 

(8)  In  a  suit  (or  rent,  where  defendant  ad- 

mits the  debt,  but  pleads  payment, 
the  non-registration  of  the  kuboo- 
leut  is  no  ground  for  dismissing  the 
suit,  but  it  may  be  objected  when 
the  kubooleut  is  tendered  as  evi- 
dence on  a  disputed  point  •  •*334 
See  Ryots  (1} 
See  Sale  (il)  (12) 
Regulation  VIIL,  1793,  Section  51.     See  En- 
hancement (i) 
Rbgulation  X.,  1793.     See  Jurisdiction  (18) 

See  LimitUtion  (25) 
Regulation  XV.,,  1793.    See  Interest  (2) 
Regulation  XVI.,  1793.    See  Minors  (2) 
Regulation  XXVI.,  1793. 

The  holder  of  an  estate  paying  re- 
venue direct  to  Government  is  a 
proprietor  within  the  meaning  of 
Section  3,  whose  minority  extends 
to  end  of  18th  year  ...   181 

Regulation  VII.,  1799.    See  Full  Bench  Rul- 
ings by  5  Judges  {6) 
See  Tuppa  Right, 
Regulation  XVII.,  1806.    See  Mortgage  (4) 
Rbgl'LATION  v.,  1812.    See  Full  Bench  Rulings 

by  s  Judges  (14) 
Regulation  VI.,  1819.  See  Full  Bench  Rulings 

h  5  Judges  (8) 
Regulation  VIIL,  1819.    See  Putnee  (i) 
Regulation  XL,  1822.    See  Sale  (7) 
Regulation  XL,  1825.    See  Alluifial  Land  {4) 
Regulation  v.,  1827.    See  Full  Bench  Rulings 

h  5  Judges  (14) 
Regulation  VIIL,  1831,  Section  4.    See  Full 

Bench  Rulings  by  5  fudges  (6) 
Religious  Endowment.     S^e  Endowment. 


RKLINftUlSHMENTS. 

Non-payment  of  rent,  and  being  for 
5  years  out  of  possession,  amount 
lo  a  relinquishment  of  land         ...   153 
See  Jurisdiction  (13) 
See  Rents  (3) 
Remands. 

(1)  Qucvre. — When  several  cases  were 

tried  together,  whether  a  remand 
can  be  allowed  on  the  ground  that 
plaintiff's  evidence  was  not  com- 
pletely heard,  and  that  it  was  an 
error  to  determine  the  cases  at 
once  ...  313 

(2)  An  order  of  remand  to  a  Lower  Ap- 

pellate Court  implies  a  reversal  of 
the  first  judgment  of  that  Court...  326 
See  Appeal  (15) 
Rents. 

(I)  The  proper  course  to  be  observed 
where,  in  answer  to  a  claim  for — , 


a  lakheraj  title  is  pleaded 


'44 


(2)  No  contract  to  pay  rent  to  zemindar 

suing  for  a  kubooleut  can  be  impli- 
ed where  tenant  has  been  paying 
rent  to  another  zemindar  ...♦126 

(3)  Mere  relinquishment  of  land  will  not 

excuse  a  tenant  from  payment  of 
—  if  he' is  otherwise  liable  ...*25o 

(4)  A  landlord  by  taking — from  a  party, 

and  suing  him  for  arrears  of  his 
predecessor's  rent,  acknowledges 
him  as  a  tenant,  and  cannot  eject 
him  or  enhance  his  rent,  except 
according  to  law  ..*ib. 

(5)  A  decree  for  rent  under  the  old  law 

was  a  simple  money-decree,  not 
burdening  the  tenure  after  it  had 
passed  by  private  purchase  out  of 
the  hands  of  the  debtor  ...  376 

(6)  When  a  tenant  pays  money  to  his 

landlord  on  account  of  rent,  without 
specifying  whether  it  is  for  old  or 
enhanced  rent,   the  landlord   can 
credit  the  payment  as  he  thinks  fit*5i  i 
See  Aa  VI.  (b.  c.)  of  1862  (2) 
See  Decrees  (2) 
See  Enhancement, 
See  Ghatwalee  Tenure  (1) 
See  Joint  Lease. 
See  Survey  Award. 
See  Tenant s-at'wil I  (i) 
See  Tenancy  (2) 
Representative.     See  Mesne  Profits  (7) 
Resale. 

On  a  —  in  execution,  the  judgment- 
debtor  is  entitled  to  credit  for  the 
full  amount  bid  for  his  property 
at  the  first  sale  ...   hq 

See  Pre-emption  (3) 
Residence.     See  Small  Cause  Courts  (4) 
Res  Ji^dicata. 

(I)  A  person  who  buys  pendente  lite, 
and  with  eyes  open,  cannot  sue  lo 
revive  the  question  decided  in  the 
vendor's  suit  103 
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Res  Judicata. — (Continued,) 

(2)  A  suit  brought  by  A  against  B  and 

C,  and  dismissed,  cannot  be  pleaded 
as  —  in.  a  subsequent  suit  brought 
by  B  against  C 

(3)  Where,  in  a  suit  for  a  share  of  the 

profits  of  a  talcok,  defendant  pleads 
non-liability  on  the  ground  of'pos- 
scssion  by  plaintiff,  and  fails  to 
prove  such  possession,  he  cannot  in 
a  subsequent  action  again  raise  the 
question  of  possession 

(4)  A  suit  struck  off  by  reason  of  defend- 

ant being  in  jail  cannot  be  set  up 
as  a  ''-'  in  a  later  suit 
(3)  A  suit  to  establish  plaintiff's  right  to 
a  share  of  dncestral  property  can- 
not operate  as  a  —  in  a  subsequent 
'    suit  to  recover  possession  of  a  part 
of  the  same  property  from  which 
plaintiff   was  evicted  during   the 
pendency  of  the  former  suit 
Resumption. 

One  lakherajdar  cannot  maintain  a 
suit  for^-against  another  lakheraj- 
,        dar,  and  force  defendant  to  prove 
•    his  title 

Sie  Cause  of  Aciion. 
See  Ghatwalee  Tenure  (2) 
See  Limitation  (25) 
Reunion.    See  Hindoo  Law  (2) 
Revenue.     See  Full    Bench    Rulings  Jby 

5  7^'^g^^  (18) 
See  Putnee  (2) 
Reversioner.     See  Hindoo  Widow  (i)  (2) 
See  Limitation  (36) 

Review.  ; 

(t)  A  Court  has  power  to  grant  a  — 
of  an  order  which  it  has  passed 
under  Section  246,  Act  VIII.  of 
1859,  disallowing  a  claim  to  (pro- 
perty attached  in  execution.  The 
order  granting  the  —  is  final  un- 
der Section  378 

(2)  When  a  decree  for  wasilat  i^  passed 

against  *'  the  defendant"  irtacase 
where  there  are  several  defendants, 
and  one  of  them,  not  being  the 
person  from  whom  wasilat  was 
sought  in  the  plaint,  finds  that 
the  decree  is  to  be  executed  against 
him,  he  may  at  once  apply  for  a  -— 
though  after  the  time  prescribed  by 
Section 377,  Act  VIM.  of  18^9  ... 

(3)  The  preferring  of  an  appeal  by  otie 

defendant  does  not  deprive  an- 
other defendant  of  his  right  to  ap- 
ply for  a — of  the  same  decision  with 
reference  to  Section  376,  Act  VIII. 
of  1859 

(4)  When  the  decision  of  a  Lower  Court 

is  admitted  to  — ,  the  suit  becomes 
a  new  one,  to  be  governed  by  ^e*- 
cedents  in  force  at  the  time  of  such 
admission 


181 


188 


236 


423 


362 


(3) 


79 


166 


ib. 


408 


R  e  V I E  \v . — (  Con  tin  ued.J 

(5)  A  second  "^  of  judgment  aifin4>t  be 
granted  where  the  first  -—  has 
been  neithet  appealed  against  nor 
shown  to  be  wrong  . . .  4^ 

SeeFMllBenchRulingshys7udg9s{24){29i 

See  Jurisdiction  (25) 
Revival. 

The  — •  of  a   suit  under  Section  58, 
Act  X.  of   1859,  affect^  Only  the 
party  who  applies  for  stich  — *  ...  *237 
Rights. 

(i)  A  user  all  along  or  ^ront  before 
does  not  prove  a  right  ;  it  must 
have  existed  from  a  time  from  which 
the  right  would  be  gained  oi*  pre- 
surrifld  to  have  been  |^ained        ...       i 

(2)  Proof  of  20  yedrs'  use  is  not  neces- 

sary to  establish  a  right  of  way  by 
prescription  or  presumption  of 
grant  }  proof  of  well^stablished 
and  fixed  user  will  suffice  ...  271 

(3)  A  user  for  4  of  5  years  is  not  suffi- 

cient to  show  a  right  by  prescrip- 
tion ...  276 

(4)  A  wrongful  interruption  of  the  right 

of  water  docs  not  destroy  the  right 
of  usef,  unless  acquiesced  in       ,..  367 

(5)  Exposition  of  the  right  of  discharg- 

ing the  rain-fall  an  one's  land 
through,  a  Watfer-Cotirse  over  an- 
other's, and  of  the  abandonment  of 
such  Hght  -  -.498 

S(fe  Hindoo  Widow  (6) 

Se^  Lease  (!) 
Rl^HT  OF  SOiT. 

(1)  A  suit  will  lie  for  damages  sustain- 

ed by  a  lessee  front  lessor's  failing 
to  put  him  in  possession  of  a  part 
of  the  property  leased  to  hirti     ...     22 

(2)  A  duit  will   hot  lie  between   joiht 

owners  of  an  undivided  estate  for 
damaged  Sustained  by  thfe  sale  trf 
the  estate  at  an  inadequate  pHce^ 
in  consequence  of  default  in  payirig 
Government  revenue  ...    72 

(3)  When.  In  liquidMion  of  a  loan  of  a 

sum  6f  money,  the  borrowfef  gives 
the  lender  two  hoondees  for  a 
larger  sum,  taking  back  the  ba- 
lance with  a  discount,  the  onl^ 
right  of  action  left  to  the  lender  is 
on  the  hoondees  themselves        ...  154 

(4)  An  action  will  lie  for  damages  for 

mere  abuse  -  •  •  2^59 

(5)  A  suit  will  lie    for  restoration    to 

caste  and  for  damages  and  cort- 

W sensation  for  cost  of  restoration...  299 
here  a  party,  receiving  advances 
under  contract  with  Govertimen^lo 
construct  a  railway  feeder*,  pur- 
chases coal  in  pursuance  of  Sutfh 
contract,  and  after  depositing  it  in 
a  certajn  spot  absconds,  the  Gov- 
ernmenf  have  no  cUim  to  the  coal  426 
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Right  of  Suit. — (Continued.) 
(7)  A  widow  cannot  sue  during  the  life- 
time of  an  adopted  son  who  has 
arrived  at  majority,  even  if  he  with- 
draws an  objection  previously  made 
by  him  to  the  suit  ...  455 

See  Full  Bench  Rulings  by  5  Judges  (5) 
See  Withdrawal  (2) 

Riparian  Proprietors.    See  Alluvial  Lands  {4) 

Rule  of  Proportion.    See  Enhancement  (4) 

Ryots. 

A  ryot  docs  not  become  a  middleman 
by  sub-letting  a  tenure,  which, 
therefore,  when  transferred,  does 
not  need  registration  under  Sec- 
tion 17,  Act  X-  of  1859  ...  ♦is 

See  Ejectment  (7) 

See  Non'transferahle  Tenures. 

See  Occupancy  (3) 

S. 
Sale. 
(i)  Where  a  tenure  once  sold  in  execu- 
tion as  a  jote  jumma,  and  pur- 
chased by  a  speculative  purchaser 
for  a  nominal  price,  is  again  sold 
by  the  decree-holder  on  discover- 
ing his  mistake  as  a  shamilat  talook 
(vtHhich  it  is  in  fact)  and  purchased 
by  the  latter  bond  fide ^  the  second 
purchaser  is  entitled  to  succeed, 
and  not  the  first,  who  cannot  be 
considered  as  an  innocent  pur- 
chaser for  valuable  consideration.        4 

(2)  A  purchaser  from  a   Hindoo  widow 

who  sells  as  guardian  of  her  minor 
son  and  for  his  maintenance  needs 
only  satisfy  himself  of  the  necessity 
for  the  sale  ...     23 

(3)  A  mere  agreement  to  sell  a  certain 

property,  withoutany  consideration 
passing,  cannot  bar  the  right  of  the 
vendor  to  sell  a  portion  to  a  third 
party,  or  invaiidate  the  sale        ...     38 

(A  The  rig'ht  to  hold  nij-jote  lands  neces- 
sarily passes  with  the  sale  to  the 
auction-purchaser  . .      40 

(5>  Where  an  auction-purchaser  did  not 
avoid  and  annul  a  tenure  created 
by  his  predecessor,  it  is  not  open 
to  a  person  now  holding,  and  to  a 
mere  lessee,  to  avoid  the  tenure...     91 

(6)  A  —  in  execution  set  aside  by  a  sub- 

sequent decree,  but  akerwards 
allowed  to  stand  by  an  order  to 
set  aside  which  no  suit  has  been 
brought,  is  good  and  valid  ...   116 

(7)  K  sale  for  arrears  of  revenue  under 
^     R^ulatlon  XI.,  1822,  cancels  all 

arrangements  entered  into  inter- 
mediately by  former  proprietors. ..   196 

(8)  Mere  inaccuracy  of  language  or  mi  •■>- 

description  will  not  ^vitiate  a  — 
ceitificate,  whtdi  Ayst  be  con- 
strued according  to  the  rntencion . . .  245 


Sale. — (Co  ntinu  ed.J 

(9)  A  —  of  an  under-tenurl)  for  arrears 

of  rent  (not  affected  by  Act  VIII. 
of  1865)  does  not  extinguish  in- 
cumbrances, unless  there  is  a  writ- 
ten stipulation  providing  for  such  — *285 

(10)  By  eldest  brother  in  the  absence  of 

authority  from  the  other  brothers 

is  not  their  act  ...  298 

(11)  A  —  made  under  a  contract  that  the 

purchase-money  shall  be  paid  after- 
wards may  be  complete,  though 
the  deed  in  evidence  is  not  com- 
pleted. The  non-registration  of 
the  deed  would  not  annul  such  sale  317 

(12)  In  a  suit  to  set  aside  a  —  in  execu- 

tion of  a  decree  for  arrears  of  rent, 
the  plaintiff  who  claimed  under  a 
deed  of  condilional  sale  was  held 
not  entitled  to  a  decree,  as  he  was 
not  a  registered  tenant,  and  never 
tendered  the  arrears  ...*409 

(13)  Under  Act  VI 11.  of  1835,  no  sepa- 

rate attachment  of  a  mehal,  or 
notification  of  sale  in  the  Mofussil, 
is  necessary  in  order  to  render  a  — 
valid  ...    tb. 

(14)  The  postponement  of  a  —  from  a 

holiday  to  the  next  advertized  sale 
day  does  not  require  new  distinct 
notification  ...    ib, 

(15)  A  —  for  arrears  of  rent  is  not  in- 

valid, because  it  is  not  for  the  full 
year's  arrear  ...  *ib. 

(16)  PVaud  or  collusion  justifies  a  —  in 

execution  being  set  aside  ...    ib, 

(17)  Attachment  by  the  appointment  of 

a  sezawal  is  no  bar  to  a  —  for 
arrears  of  rent  d«e  before  such 
attachment  ...  *ib, 

(18)  In  a  suit  to  set  aside  a  —  in  execu- 

tion where  the  only  question  raised 
in  the  first  Court  was  whether 
certain  persons  had  bond  fide  con- 
veyed certain  shares  in  the  estate 
purchased  by  the  decree-holder 
previously  to  the  passing  of  the 
decree,  it  is  not  competent  to  the 
Lower  Appellate  Court  to  enquire 
into  the  title  or  interest  of  any 
shareholders  (not  parties)  as  ai 
verse  to  those  of  the  decree-holder  413 

See  Aj!f  X.  of  i8§^  <io) 

See  Attachment  i^) 

See  Breach  of  Warranty , 

See  Code  of  Civil  Procedure  (18) 

See  Evidence  (13) 

See  Execution  ^lo)  (12)  (13) 

See  Fraud  (2) 

See  Full  Bench  Rulings  by  f  Judges 

(5)  (13) 
See  Hindoo  Widow  (2)  (3)  (4) 

See  Howalas, 

See  Joint  Hindoo  Family  (2) 

See  Mortgage  (i) 

See  Purchaser  {i)  (4) 
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Sale. — (Contin  ued.J 

See  Put  nee. 

S^e  Tupba  Right, 

See  Unaer-tenures  (i) 
Sale  Law.    See  Act  L  of  1843. 

See  Act  XL  of  iS$g, 
Seal.     See  Mooktearnamah. 

Settlement. 

In  the  —  of  a  talook  after  resump- 
tion, it  cannot  be  presumed  that 
all  the  parties  settled  with  had 
equal  rights  simply  because  the  — 
was  made  with  all  of  them  jointly. 
The  onus  of  proving  the  extent  of 
the  title  of  plaintiff's  vendor  is  on 
the  plaintifi  ...  366 

Shareholders. 

A  shareholder  voluntarily  paying  an 
arrear  of  revenue  due  by  a  default- 
ing co-sharer,  who  has  a  separate 
account,  before  such  defaulter's 
share  has  been  put  up  for  sale, 
cannot  claim  repayment  from  the 
defaulter  ...  3^5 

See  Howalas. 

Sheba. 

A  shebait's  right  to  perform  the  ser- 
vice of  an  idol  cannot  be  sold  in 
execution,  nor  can  his  right  to  the 
surplus  profits  of  the  -—  as  long 
as  that  right  is  unascertained     ...  266 

Small  Cause  Courts. 

(i)  According  to  Section  22,  Act  XI.  of 
1865,  a  Small  Cause  Court  is  re- 
quired, in  referring  a  case  for  the 
decision  of  the  High  Court,  to  sub- 
mit a  statement  of  the  case  with  its 
own  opinion  ...   165 

(2)  The  High  Court  has  power  to  issue 

a  mandamus  to  the  Calcutta  Small 
Cause  Court  for  the  purpose  of 
compelling  it  to  act  conformably 

to  law  V  ^^^ 

(3)  A  Judge  of  a  —  cannot  interfere  in 

a  case  which  was  determined  by  a 
former  Judge  contingent  upon  a 
question  referred  for  the  opinion  of 
the  High  Court,  after  such  opinion 
h.as  been  expressed  ...  35^ 

(4)  A  suit  is  not  maintainable  against  a 

domestic  servant  in  a  place  where 
not  he  but  only  his  family  reside, 
the  word  "dwell"  in  Section  8, 
Adl  X.  of  1865,  denoting  actual  re- 
sidence •  ••  417 
See  Commission. 
See  Full  Bench  Rulings  by  5  Judges  (18) 

(19)  (20) 
See  Jurisdiction  (7)  (29)  (30)  (34) 
See  Vakeels. 
Son.   See  Hindoo  Law  (12) 
SoNTAN.     See  Joint  Hindoo  Family  (3,) 
Special  Appeal.     See  Appeal  (3)  (4)  (10)  (14) 

(18)  (23) 
Sradh.     See  Hindoo  Law  (5) 


Stamps. 

(1)  Where  no  application  was  made  to 

the  Lower  Court  to  receive  un- 
stamped receipts  for  rent  on  pay- 
ment of  the  stamp-duty  and  penalty, 
the  Appellate  Court  is  not  in  a 
position  to  order  their  admission 
on  such  payment  ,  . .  .*439 

(2)  A  cross-appeal  must  bear  the  stamp 

required  by  Section  6  fE)  of  A6t 
XXVI.  of  1867,  though  a  petition 
setting  out  the  grounds  had  been 
filed  before  the  passing  of  the  Pi€i  452 

(3)  Applications    to    the    Higfh    Court 

for  copies  and  translation  of  the 
judgment-decree  or  other  docu- 
ment may  be  on  a  stamp  of  one 
anna  under  Clause  6,  Article  10, 
Schedule  B  of  Act  XXVI.  of  1867  455 

(4)  A   petition   of  appeal  returned,   for 

irregularity,  before  the  new  Act 
(XXVI.  of  1867)  came  into  force,  if 
filed  again  after  it  has  come  into 
force,  must  bear  the  stamp  pre- 
scribed by  the  new  law  ...  460 

(5)  An   objection,    under   Section    348, 

Act  VIII.  of  1859,  taken  after  Act 
XXVI.  of  1867  came  into  force, 
cannot  be  taken  without  payment 
of  the  proper  stamp-duty  under  the 
new  law,  even  though  notice  was 
given  before  that  law  came  Into 
force  ...  462 

See  Aa  XX in.  of  1863  (1) 

Sub-lease.     See  Occupancy  (2) 

SuccE.ssioN.     See  Hindoo  Law  (2)  (6) 

Suit. 

In  order  to  maintain  a  —  for  a  kub- 

ooleut,    plaintiff   must   show. that 

the  relation  of  landlord  and  tenant 

existed  between  him  and  defendant    *2 

Summary  Suit.    See  Full  Bench  Rulings 

by  5  Judges  (6)  (9) 
Sureties.     See  CodeofCivtl  Procedure  (17) 

Survey-award. 

In  a  suit  to  set  aside  a  —  declaring 
extent  of  plaintiff's  and  opposite 
party's  respective  titles  to  certain 
chur  lands,  it  was  held  that  oppo- 
site party  had  no  rig^ht  to  sue  for. 
rents  on  the  plea  of  joint  posses- 
sion before  fixing  what  lands  are 
to  be  appropriated  by  him,   and 

^  what  by  the  intervenor,  according 
to  the  terms  of  the  —  ...   203 

T. 

Talookdar.     See  Enhancement  {i\)     • 
Tenants-at-will. 

Where  a  tenant  has  no  right  of  oc- 
cupancy, the  landlord  may,  after 
notice,  demand  rent  from  him  at 
the  full  market -rate  ...   *28 
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Tenancy. 

(i)  A  suit  for  arrears  can  be  brought 
by  the  zemindar  only  against  the 
recorded  tenant,  but  the  decree 
can  be  executed  by  sale  of  the 
whole  tenure,  though  others  not 
recognized  may  be  interested  in 
the  lease  ...*3i8 

(2)  A  zemindar,  by  taking  the  deposit- 
ed rent  of  the  plaintin's  purchased 
lands,  admits  his  status  as  pur- 
chaser from  the  former  ryots ;  and, 
as  this  payment  was  made  long 
before  the  zemindar  sued  those 
ryots  for  enhanced  rent,  the  decree 
obtained  must  have  been  collusive*46o 
Tmi.  See  Onus  Probandi  (17) 
See  Possession  (4) 

Transferable  Tenures. 

A  khoodkhast  ryot,  who  has  built  a 
pucca  house  on  his  land,  and  has 
acquired  a  right  of  occupancy  un- 
der Section  6,  Act  X.  of  1859,  may 
transfer  his  tenure  ■•*247 

See  Full  Bench  Rulings  by  5  Judges  (27) 

TuppA  Right. 

A  —  is  annihilated  by  a  sale  held  un- 
der Act  VIII.  of  1835  and  Clause 
7,  Section  15,  Regulation  VII.,  1799  243 

U. 

Uhdsr-tbnurxs. 

Sales  of  —  for  arrears  of  rent,  under 
Act  VIII.  of  1835,  should  be  under 
Section  2  of  that  law  ...*297 

See  Attachment  (2) 
See  Evidence  (6) 
User.    See  Rights  (i)  (3) 


V. 


Vakeels 


Of  the  High  Court  are  entitled  to  be 
heard  in  the  Calcutta  Small  Cause 
Court  ...  228 

Verification.    See  Plaints  (2) 

Voluntary  Enciuiribs.   See  Jurisdiction  (11) 

Voluntary  Payment.    See  Execution  (18) 

W. 

Waste  Lands.  See  Act  XXIII.  of  1863  (i)  (2) 
Withdrawal. 

(1)  A  suit,  being  struck  off  by  reason  of 

defendant  being  in  jail,  cannot  be 
treated  as  a  case  of  —  under  Sec- 
tion 97,  Act  VIII.  of  1859  ...  236 

(2)  The  —  of  a  former  suit,   without 

power  being  obtained  from  the 
Court  to  institute  a  fresh  action, 
is  no  bar  to  a  fresh  action  under 
Act  X.  of  1859  ...*302 

Witnesses.    See  Appeal  (23) 

See  Code  of  Civil  Procedure  (10) 
See  Commission. 

Written  Contract.    See  Evidence  (18) 

Written  Statements. 

Power  of  a  Court  to  deal  with  — -, 
which  appear  to  contain  irrelevant 
matter,  or  to  be  argumentative  or 
unnecessarily  prolix,  is  regulated 
by  Section  124,  Act  VIIJ.  of  1859    ^^^ 
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any  person  oucfht  to  be  convicted. . .       8 

(2)  A  voluntary  and  genuine  —  i^  legal 

and  sufficient  proof  of  guilt        ...     41 
See  Adultery, 


Confinement. 

The  offence    of  illegal  —  for  more 

than  10  days  by  whom  triable    ...     13 
See  Amends  (i) 
See  Torture  (2) 
CoNTB|iPT  OF  Court. 

An  order  striking  off  a  case  on  ac- 
count pf  tl^e  little  prospedl  of  bring- 
ing the  guilty  parties  to  trial  can- 
not dispose  01  the  qu^tipnof — 
arising  out  of  the  fa<5l  of  the  accused 
having  absconded  to  evade  justice^. . .  49 
See  Witness  (4)  ' 

C o N  v  I CT  Ward ers.    See  Pt^hlic  Servants, 

PONVICTION. 

A  —  upon  no  evidence  is  wrong  in 

point  of  law  ...      6 

See  Confession  (i) 
See  Evidence  (a) 
Corroboration.    See  Evidence  (9) 
Criminal  Trespass. 

Forcible  entry  upon  property  in  the 
possession  of  another  and  erection 
of  building  thereon,  &c.,  constitute 
—  within  the  meaning  o(  3ection 
441  of  the  Penal  Code  ...     28 

See  "Recognizances  (i) 
Criminal  Breach  of  Trust. 

Responsibility  of  Nazir  ....109 

Culpable  Homicide  not  amounting 
TO  Murder. 
(i>  A  s€;parate  conviction  of  and  sen- 
tence for  the  offence  of  being  a 
member  of  an  unlawful  assembly 
were  quashed  in  th^  pase  of  a  per- 
son convicted  of  and  sentenced 
for —  ...     13 

(2)  Causing  death  by  branding  a  thief  is 

punishable  as —  ...     54 

(3)  In  A  case  of  riot  in  which  a  m^ii 

was  killed,  the  whole  of  the  menj- 
bers  of  the  unlawful  assembly,  as 
well  the  victorious  as  the  worsted, 
were  held  equally  guiltjr  of —     ...   103 

(4)  Where  a  person  snatches  up  a  log  of 

heavy  wood,  and  strikes  another 
with  it  on  a  vital  part  with  so  much 
force  and  vindictiveness  as  to  cause 
that  other  person's  death  almost 
on  the  spot,  the  a6l  must  be  held 
to  have  oeen  done  with  the  know- 
ledge t'hat  it  was  likely  to  cause 
death  ;  but,  if  done  without  preme- 
ditation in  the  heat  of  passion  on  a 
sudden  quarrel,  the  <mence  com- 
mitted is  —  ...  106 
See  Evidence  (6) 
Cumulative  Sentence 

Of  imprispnment  beypnd  14  years 
notwithstanding  Section  46,  C.C.P.      i 

D. 

Dacoity. 

(i)  When  a  body  of  men  attack  and 
pkifid^r  a  house,  the  mere  fa<5t  of 
the  proprietor's  family  having  been 

b 
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Dacoitt. -^Continued,) 

able  to  make  their  escape  ^  few 
minutes  before  the  robbers  forced  an 
entrance  does  not  take  that  offence 
^out  of  the  purview  of  Section  395 
of  the  Penal  Code.  It  is  sufficient 
for  the  application  of  the  Section 
that  the  robbers  cause  dr  attempt  to 
cause  the  fear  of  instant  hurt  or 
of  wrongful  restraint  ...     35 

(2)  Section  511  of  the  Penal  Code  does 
not  apply  in  a  case  of  — .  Where 
a  person  was  found  guilty  of  an  at- 
tempt at  —  under  that  Section,  and 
of  causing  grievous  hurt  in  such 
attempt  under  Section  397,  and  a 
sentence  of  three  years'  Hgorousim- 
prisonrtient  was  passed  on  him,  the 
finding  was  amended  by  stHkingout 
"  Sections  397  and  511**  and  substi- 
tuting "  Section  395"  ...     48 
See  Full  Bench  Rulings  (6) 
Ske  Unlawful  Assembly  <2) 
Deposition.    See  Evidence  (14) 
DisAPfBARANCB;     See  Evidence  (to) 

Discharge. 

A  Magistrate  ought  not  to  —  an  ac- 
cused without  taking  the  evidence 
of  the  witnesses  for  the  prosecution 
named  in  the  petition  of  com- 
plaint ...     47 

E. 

EriDENCB. 


(I)  Theadmis .ion  of  hearsay  —  prohibit- 
ed ...  2,25 

{2)  Previous  convictions  are  not  admis- 
sible in—  ...       7 

(3)  Of  bad  character  is  not  admissible. . .     to. 

(4)  Misreception  of  —  is  a  defedl  or  irr 

r^^larity  within  the  meaning  of 
Sections  426  &  439,  C.  C.  P.      ...     ib, 

is)  Previous  statements  of  witnesses  on 
oath  are  not  available  as  —  in  a 
subsequent  trial  ...       8 

(6j  A  conviction  on  a  charge  of  causing 
the  disappearance  of  —  of  an  of- 
fence amounting  to  culpable  homi- 
cide not  amounting  to  murder 
may  be  good,  though  there  be  no 
proof  of  who  committed  the  cul- 
pable homicide  ...     22 

(7)  Summing  up  of  the  —  by  the  Judge    25 

(8)  Inspection  of  origi  nal  reports  from  the 

office  of  Superintendent  of  Police 
.  and  their  admission  as  —  ...     31 

(9)  Statements     made    otherwise   than 

before  the  Courts  and  officers  spe- 
cified in  Section  31 ,  A6i  1 1,  of  1855; 
may  be  given  in  corroboration  on 
their  being  regularly  proved       ...     ib. 

(10)  Section  201  of  the  Penal  Code  refers 

to  prisoners  other  than  the  actual 
criminals  who,  by  their  jaausing — 
to  disappear,  assist  th^  principals 
to  escape  the  consequences  of  their 


Ev  WES  cE.—f  Continued.  J 

offenfces.  But  the  person,  who  com- 
mits an  offence  and  afterwards 
conceals  the  fevidence  of  it,  cannot 
be  punished  bn  both  heads  of  the 
charge  ...     52 

(ji)  The  —  of  a  Policeman  who  over- 
heard a  prisoner's  statement  hiade 
in  another  room  and  in  ighorance 
of  the  Policeman^s  vicinity,  apd 
uninfluenced  by  it,  is  not  legally 
inadmissible  ...     56 

(12)  A  Judge  cannot  properly  weigh  — 
Who  starts  with  sin  assumption  of 
the  general  bad  character  of  the 
prisoners  ...  103 

(13)  Bare  statements  of  prisoners  are  not 
admissible  in,  and  ought  not  to  be 
alluded  to,  by  the  Judge  as — .  Nor 
is  —  taken  before  the  Magistratej 
unless  contradictory  of  the  —  of 
the  same  witnesses  as  given  before 
the  Sessions  Court,  —  in  the  trial, 
or  proper  to  be  put  to  the  jury  ...   108 

(14)  When  a  deposition  is  received  in  — 
under  Section  369,  C.  C.  P.,  at  a 
trial  before  a  Sessions  Judge,  there 
ought  to  be  on  the  record  distindl 
proof  of  the  existence  of  such  a 
state  of  things  as  makes  the  de- 

.   position  legal  evidence  ...  114 

See  Conviction  (i)  - 

See  False  — 

See  Full  Bench  Rulings  (6) 

See  Kidnapping  (4) 

Excise. 

See  Abetment  (2) 
See  Fine  (l) 

ExKCUTtON. 

A  bailiff,  in  —  of  a  civil  process 
against  the  moveable  property  of  a 
judgment-debtor,  has  no  author- 
ity to  use  force  and  break  open  a 
door  or  gate  ...     12 

Extortion. 

The  terror  of  a  criminal  charge  is  a 
fear  of  injury  within  the  meanine 
of  those  words  in  Section  383  01 
the  Penal  Ct)de.  —  may  be  equally 
committed  whether  the  cnarge 
threatened  is  true  or  false  ...     28 

F. 

False  Charge.    See  False  Evidence  (6) 

See  Sentence, 
False  Evidence. 

(i)  In  a  case  of — ,  ft  Is  necessaty  to 
prove  the  deposition  alleged  to  con- 
tain the  false  statement  ...  13 
(2)  Where  a  person  produced  ai 
evidence  an  account  book,  one 
page  of  which  had  been  fraudu- 
lently abstracted,  and  another  sub- 
stituted for  it — Held  thai  he  was 
not  guilty  of  the  offence  of  at- 
tempting to  use,  as  genuine,  fabri- 
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False  Evidence. — (Continued,) 

cated  evidence,  unless  he  knew  of 
the  forgerVf  and  intended  to  use 
the  forged  evidence  for  the  purpose 
of  affecting  the  decision  on  the 
point  of  issue  when  the  book  was 
tendered  ...     23 

(3)  For  a  simple  mis-statement  made  in 

a  Court  of  Justice,  a  comparatively 
light  sentence  will  suffice  ...     37 

(4)  A  conviction  for — was  upheld  in  a 

.  case  where  the  false  statement  was 
to  stop  the  prosecution  of  certain 
Brahmins  on  a  charge  of  riot  or 
dacoity  and  murder  ...     51 

(5)  The  commitment  and  trial  of  several 

persons  on  separate  charges,  each 
man's  false  statement  forming  a 
distin6l  offence,  approved  ...     ib, 

(6)  False     charge    and  '—  are  distindl 

offences  and  punishable  separately    59 

(7)  A  Mafi^strate  has  no  jurisdiction  to 

try,  but  must  commit  to  the  Ses- 
sions, acaseof — committed  before 
him  in  a  case  of  land-dispute  under 
Section  318,  C.  C.  P.  ...   104 

See  Full  Bench  Rulings  (4)  (5) 
False  Personation.    See  Cheating, 

See  Registration, 

Ferries. 

• 

When  Clause  2,  Section  13,  Regulation 
VI.,  1 8 19,  applies,  and  when  the 
Magistrate  ought  to  proceed  under 
Section  4  ...     32 

Fine. 

(i)  A  Magistrate  may  impose  a  —  ex- 
ceeding 1 ,000  Rs.  under  the  Excise 
Adl,  XXI.  of  1856,  Section  22, 
C.  C.  P.,  notwithstanding  ...     29 

(2)  The  description  of — ,  which  it  was 

the  oh\^ct  of  Section  63,  C.  C.  P., 
to  prohibit,  was  a  —  which  it  would 
be  impossible  or  very  difficult  for 
the  accused  person  to  pay,  or 
wholly  disproportioned  to  the  char- 
acter of  the  offence  ...     37 

(3)  Qu(ere, — Whether  Section  63  has  any 

application  to— inflicted  by  a  Ma- 
gistrate ...     ib. 

See  Imprisonment, 

Forcible  Entry.    .S*^^  Criminal  Trespass, 

See  Execution,  ' 
Forgery.    See  False  Evidence  (2) 
See  Records, 

Full  Bench  Rulings. 

{By  three  Judges,) 

(l)  Where  the  Magistrate,  under  Section 
316,  C.  C.  P.,  ordered  a  person  to 
make  a  monthly  allowance  for  the 
support  of  an  illegitimate  child — 
Held  bv  the  majority  of  the 
Court  (Markby,  J.,  dissenting) 
that  there  was  no  conviction  of  an 


Full  Bench  Rulings. — (Continued,) 

offence,  and  that  consequently  no 
appeal  lay  ...     10 

(2)  To  render  a  former  acquittal  or  con- 

viction a  defence  on  a  second  trial, 
the  offence  must,  according  to  Sec- 
tion 55,  C.C.P.,  be  the  same  offence. 
The  prisoner  was  charged  with  hav- 
ing torged  pottahs  A  and  B  bearing 
the   same  date,  and  adduced   in 
evidence  by  him  in  the  same  suit. 
No  mention  of  any  charge  as  to 
pottah  B  was  made  in  the  order  of 
commitment ;    and,  the     prisoner 
having  been  acquitted  on  an  indidt- 
ment  for  forging  pottah  A,  it  was 
held  by  the  majority  of  the  Court 
(Markby,  J.,  dissenting)  that  the 
plea  of  autrefois  acquit  was  inad- 
missible on  a  subsequent  trial  of 
the  prisoner  for  forging  pottah  B  . . .     15 

(3)  Held  by  the  majority  of  the  Court 

(Seton  -  Karr,  J  .(dissenting)  that  Sec- 
tions 184  and  185,  C.C.  P., make  no 
provision  for  any  investigation  b)r  a 
Magistrate  of  the  claims  of  third 
persons  to  property  which  has  been 
attached.  The  claimants  are  not 
barred  by  the  sale,  and  may  bring 
a  suit  in  the  Civil  Court  against  the 
purchasers  to  establish  their  rights.    35 

(4)  Case  of  false  evidence  in  which  the 

majority  of  the  Court  refused  to 
reduce  the  punishment  ...  103 

(5)  Where    O  deposed  that  he  and   R 

were   4  days  in   company  at    M, 
and  the  Judge  charged  the  Jury 
that,  if  they  found  that  R    was 
,  not  in  company  with    O    during 

those  4  days  at  if,  but  was  at  S, 
it  did  not  matter  where  O  was,  be- 
cause it  was  clear  that  he  could  not 
have  been  in  company  with,^  at  M, 
and  must,  theraore,  have  given 
false,  evidence  when  he  saia  thj^t 
he  was  during  those  4  days  in  such 
company  at  M — Held  by  the 
majority  of  the  Court  that  there 
had  been  no  misdirection  ...   105 

(6)  Nature  of  evidence  necessary  to  sus- 

tain a  conviction  under  Section 
412  of  the  Penal  Code  of  receiving 
property  stolen  at  a  dacoity         ...  109 

G. 

Grievous  Hurt.    5*^^  Abetment  (5) 

H. 

Hearsay.    See  Evidence  (i) 

High  Court. 

Power  of  —  to    interfere  with*  sen- 
tences ...       I 

House-brearingby  Night.     See  Amends  (2) 

Hurt.    See  Guievous  Hurt, 
See  Riot. 

4 


INDEX  (criminal  RULINGS). 


xliii 


I. 

Imprisonment. 

Additional  —  in  default  of  payment 
of  fine  must  be  rigorous,  and  not  in 
transportation  ...     31 

See  Cumulative  Sentence. 
See  Irregularity, 

ItfDSCBNT  Gestures.    See  Jurisdiction, 

Information. 

Omissimi  to  give — of  a  dacoity  by  a 

person  who  refused  to  join  in  it ...     29 
See  Breach  of  the  Peace, 

Insanity. 

Case  in  which  the  prisoner,  notwith- 
standing his  conviction  by  the  Ses- 
sions Judge,  was  acquitted  by  the 
High  Court  on  the  ground  of  — 
under  Section  393,  C.C.  P.       ...    42 

Irregularity. 

A  sentence  of  imprisonment  by  the 
Magistrate  was  quashed  as  against 
those  prisoners  who  were  not  pre- 
sent, and  had  not  been  heard  in 
their  defence  ...     45 

See  Evidence  (4) 

J- 

Jurisdiction. 

Offences  coming  under  Section  509 
of  the  Penal  Code  (indecent  ges- 
tures) are  triable  by  the  Magis- 
trate of  the  District  only  ...     52 

See  Confinement. 

See  False  Evidence  (7) 

See  Hifrh  Court, 

See  Robbery, 

Jury. 

(1)  Misdirection  to  — *  ...2, 22 

(2)  Where  there  b  no  evidence  ac^ainst 

a  prisoner,  the  Judge  ought  to 
charsfe  the—,  for  an  acquittal,  and 
not  leave  the  —  to  say  whether 
the  prisoner  is  guilty  or  not        ...    39 

See  Epidence  (13) 

See  Full  Bench  Bu lings  by  j  fudges  (5) 

See  Verdict, 

Kidnapping. 

(1)  Under  Section  361  of  the  Penal  Code, 

the  consent  of  a  minor  is  immate- 
rial, nor  do  force  and  fraud  form 
elements  of  the  offence  ...     36 

(2)  Where  a  girl  of  1 1  years  of  age  was 

taken  out  of  the  custody  of  a  law- 
ful guardian  by  the  first  prisoner 
and  offered  for  sale  in  marriage  to 
another,  and  the  second  prisoner 
illegally  concealed  her,  the  convic- 
tion of  the  fornr\er  was  upheld 
,  under  Section  363  of  the  Penal 
Code  only,  and  of  the  latter  under 
Section  368  only,  while  the  sepa- 
rate conviction  of  both  under  Sec- 
tion 366  was  quashed^  ...    56 

(3)  An  enticing  away  of  &  child  play- 
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ing  on  a  public  road  is  —  from 
lawful  guardianship  ...     98 

(4)  The  evidence  of  a  kidnapped  girl, 

if  thoroughly  credible,  is  legally 
sufficient  lor  a  conviction  for  — ...  104 

(5)  There  is  nothing  illegal  in  passing 

separate  sentences  for  —  and  for 
selling  for  purposes  of  prostitution    ib, 

L. 
Land  Disputes. 
(i)  On  a  charge  of  forcible  ejectment,  a 
Magistrate  has  nothing  to  do  with 
the  rights  of  the  parties  to  the  land     1 2 

(2)  Under  Section  318,  C.  C.  P.,  a  Ma- 

gistrate can  only  try  the  question 
of  possession  without  reference  to 
the  right  of  possession  ...     26 

(3)  Where  i4  is  in  actual  peaceable  pos- 

session of  land,  ^'s  attempt  to  re- 
cover possession  of  it  by  force  is 
an  illegal  act,  which  A  has  a  right 
to  resist.  U  B  uses  force  in  carry- 
ing out  his  attempt,  A  has  a  rig^nt 
to  oppose  force  to  force,  and  to  in- 
flict upon  B  such  injury  as  is 
necessary  to  compel  him  to  desist  112 
See  False  Evidence  (7) 

M. 

Maintenance.     See  Full  Bench  Rulings  (i) 
Misdirection.    See  Jury, 
Mitigation.    See  State  Offences. 

Murder. 
(i)  In  a  case  of  — ,  where  a  man  was 
struck  on  the  head  in  a  boat  with  a 
heavy  paddle  and  knocked  over- 
board in  a  large  river  in  the  height 
of  the  rains,  and  had  never  been 
heard  of  since,  it  was  held  impos- 
sible to  suppose  that  the  man  was 
still  alive  ...     14 

(2)  Where,  a  man  suddenly  cut  off  his 

wife's  throat,  it  was  held  that,  in 
order  to  establish  that  the  act  was 
not  done  under  grave  provocation 
so  as  to  bring  the  case  under  Ex- 
'  ception  i  of  Section  300  of  the 
Penal  Code,  it  is  not  sufficient  to 
state  that  the  deceased  ceased  abus- 
ing the  prisoner  then,  but  it  is 
necessary  to  show  what  interval 
elapsed  between  the  time  when  the 
deceased  ceased  to  speak,  and  the 
instant  when  the  prisoner  attacked 
her  ...     27 

(3)  Where  a  prisoner  convicted  of  mur- 

der against  the  opinion  of  the 
Assessors  was  sentenced  to  trans- 
portation for  life,  the  High  Court 
reduced  the  sentence  to  10  years' 
rigorous  imprisonment,  remarking 
«  on  the  severity  of  the  Penal  Co£ 
and  on  the  necessity  of  administer- 
ing it  so  as  to  make  it  apply  to  the 
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vdtious  gradations  and  degrees  of 
crime  in  this  country  ...     47 

(4)  Proof  of  motive  or  previous    ill-will 

is  not,  necessary  to  sustain  a  con- 
viction for  murder  in  a  cas'fe  where 
a  person  is  coolly  and  barbarously 
put  to  death  ...   .60 

(5)  Curious  case  of  —  where  a  father 

sacrificed  his  son,  because  wealth 
had  not  accompanied  its  birth)  and 
afterwards  cut  his  own  throat  as  a 
protest  against  his  deity's  injustice  100 
See  Capital  Sentence, 

N. 

Nazir.    See  Criminal  Breach  of  Trust. 

Nuisances. 

A  Magistrate  ought  not  to  direct  a 
party  to  restore  a  road  and  canal 
to  their  former  state,  and  to  show 
cause  why  he  should  not  enter  into 
recognizance  to  keep  the  peace, 
without  hearing  such  party         ...     59 

O. 

Obstruction. 

Where  an  accused,  for  having  re- 
paired a  public  road  without  having 
previously  asked  for  leave  to  repair 
It,  was,  on  simple  petition,  charged 
with  having  obstructed  the  road, 
and  the  complainant  never  appear- 
ed— Hbld  tnat  the  Deputy  Magis- 
trate ought  to  have  dismissed  the 
complaint  ...     31 

P. 

Pardon* 

A  Sessions  Judge  is  not  competent, 
before  a  trial,  to  instruct  a  Magis- 
trate to  tender  a  —  under  Sec- 
tion 210  of  the  Penal  Code 
See  State  Offences, 
Penal  Code.    See  A^  XLV,  of  i860. 

See  Murder  (3) 
Personation.    See  Cheating  (i) 
Police  Officers.    See  Evidence  (i  i) 

See  Torture  (2) 
Possession.    See  Land  Disputes. 
Post  Office.    See  Abetment  (3) 
Prisoner. 

When  the  proceedings  of  an  Assistant 
Magistrate  are  submitted  to  the 
Magistrateunder  Section  277,  C.  C. 
P.,  the  prisoner  has  a  right  to  be 
present  at  the  proceedings  before 
the  Magistrate  under  that  Section, 
and  to  be  heard  in  his  defence   . . . 
See  Discharge, 
See  Evidence  (11) 
See  Witness  (3) 
Public  Servants. 

Convict- warders  are   —  within  the 
meaning  of  Section   223  of  ilhe 
Penal  Code 
Punishment.    See  Murder  (3) 

^  See  State  Offences, 
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38 


99 


R. 

Receiving  Stolen  Property.  See  Full  liench 

Rulings  (6) 
Recognizances. 
(i)  The  order  of  the  Magistrate  direct- 
ing the  prisoner,  on  the  expiration 
of  his  sentence  for  the  cnence  of 
criminal  trespass,  to  execute  per- 
sonal —  to  keep  the  peace,  was 
upheld  as  legal  and  necessary   ...     14 
(2)  A  Magistrate  cannot  bind  down  par- 
ties to  keep  the  peace  beyond  the 
term  of  their  first  —  without  pro- 
ceeding as  prescribed  by  Section 
290,  C.  C.  P.  ...     26 

See  Nuisances, 
See  Security  (i) 
Records. 

Mode  of  sending  up  —  in  forgery- 
cases  sent  up  in  appeal  ...   tit 
Registration. 

Three  persons,  who  put  up  a  fourth 
to  personate  one  whose  authority 
was  required  to  complete  a  con- 
veyance of  immoveable  property, 
were  held  guilty  under  Section  94 
of  the  —  Act,  XX.  of  1866  ...  99 
Regulation  VI.,  18 19.  See  Ferries, 
Right  of  Private  Defence. 

There  can  be  no  —  in  a  case  of  pre- 
meditated riot  ...     34 
See  Land  Disputes  {3) 
Right  of  Water.    See  Watef  Rights. 
Riot. 

The  offence  of  rioting  armed  with 
deadly  weapons  and  stabbing  a 
person  on  whose  premises  the  — 
takes  place  are  distinct  offences  and  . 
punisnable  separately  under  Sec- 
tions 148,  149)  ^"u  324  of  the 
Penal  Code,  Sectk>n  149  being 
read  as  a  proviso  to  Section  148...  60 
See  Culpable  Homicide  not  amounting 

to  Murder  (3) 
See  Right  of  Private  Defence, 
Robbery. 

A  charge  of  —  under  Section  392  of 
the  Penal  Code  is,  under  Act  VIII. 
of  1866,  by  whom  triable  ...     tt 

S. 

Sale  of  Girl.    See  Kidnapping  (5) 

Salt. 

Confiscation  and  release  of—        ...     4S 

Security. 

(i)  Where  a  matter  in  respect  of  which 
further  —  to  keep  the  peace  is  re- 
ouired  is  the  same  as  that  before 
the  Magistrate  on  the  first  occa- 
sion, the  case  can  only  be  dq^lt 
with  uiider  Section  290,  C.  C.  P. ...     23 

(2)  A  Magistrate  may  re(]uire  an  accused 

to  deposit  money  in  lieu  of  —  for 
his  goo^  behaviour  ...     30 

(3)  No  —  can  5e  legally  demanded  frvm 

persons  tonvicted  of  theft  ...     57 


INDEX   (criminal   RULINGS). 
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Sektencb. 

Remarks  on  the  comparatively  light 
—  passed  without  any  reason  in  a 
case  of  false  charge  of  murder    ...   1 1 1 

See  Capital  — 

See  Cumulative  — - 

See  High  Court, 

See  Kidnapping  (5) 

State  Offences. 

Applicattion  for  pardon  or  mitigation 
of    punishment  for    waging    war    ' 
agamst  a  power  in  alliance  with 
the  Queen  should  be  made  to  the 
Executive  Government  ...  100 

Summons.  See  Witness  (4) 

T. 

Theft. 

A  person  acting  under  a  claim  of 
right  (however  ill-founded  such 
claim  may  be)  is  not  guilty  of  — 
by  assertmg  it  ...     57 

See  Amends  (2)  (3) 

See  Security  (3) 
Torture. 

(i)  Where  several  prisoners  were  alt 
concerned  in  a  case  of — ,  and  were 
prosecuting  a  common  object,  each 
was  held  guilty  as  a  principal,  and 
not  as  an  abettor  of  others  ...  3 
(2)  Exposition  of  a  Police  Officer's 
powers  of  arrest  and  detention  of 
accused  persons  and  witnesses, 
with  a  viel^  to  the  suppression  of 
the  practice  of  —  ib. 

Transportation. 

Neither  under  Section  307,  nor  under 
Section  394  of  the  Penal  Code,  can  , 
a  prisoner  be  sentenced  to  14  years' 
— ,  the  punishment  awardable  under 
those  Sections  being  —  for  life,  or 
rigorous  imprisonment  for  10  years 
with  fine  ...    41 

See  Imprisonment. 

Trespass.    See  Criminal  — 

U. 

Unlawful  Assembly. 

(1)  Where  persons  join  an  —  for  the 
purpose  of  committing  an  assault, 
ana,  instead  of  preventing  those 
armed  from  using  their  weapons^ 
encourage  them  to  do  so,  they  are 


Unlawful  Assembly. ~-f Co ntinuedj 

in  the  same  position  as  those  mem- 
bers of  the  —  who  struck  the  blows  58 
(2)  Case  of  an  —  the  members  of  which 
were  held  guilty  of  an  offence  un- 
der Section  402  of  the  Penal  Code 
on  their  own  admission  that  they  not 
•  only  knew  that  the  assembly  was 

an  assembly  for  the  purpose  of 
committingdacoity,  but  also  that  all 
the  persons  (including  themselves) 
constituting  the  assembly  lived  on 
the  proceeds  of  dacoity,  and  had  no 
other  means  of  living  ...     97 

See  Cu  Ipable  Ho  m  icide  not  anioun  ting 

to  Murder  (i) 
See  Riot. 

V. 
Verdict. 

(i)  A  Sessions  Judge  ought  to  record 
distinctly  whether  or  not  he  agrees 
in  the  —  of  the  Jury  ...      6 

(2)  A  Sessions  Judge  cannot  control — 

of  Jury  ...     22 

W. 

Warrant.    See  Witness  (i) 

Water-rights; 

Procedure  in  disputes  about —       ...     45 

Witness. 

(i)  A  Majgistrate  is  not  bound,  under 
Section  191,  C.  C.  P.,  to  enforce  the 
attendance  of  a  —  by  warrant, 
except  on  proof  of  due  service  of 
summons  ...     37 

(2)  There  is  no  law  or  principle  which 

prevents  a  person  suspected  and 
charged  with  an  o£fence,  but  dis- 
charged by  the  Magistrate  for  want 
of  evidence,  from  '^ing  afterwards 
admitted  as  a  — for  the  prosecu« 
tion  ...     44 

(3)  A  Magistrate  cannot  decide  the  case 

of  a  prosecutor  without  examining 
his — .  If,  upon  such  trial,  he 
finds  that  the  prosecutor  has  no 
right  to  bring  a  criminal  charge, 
he  should  acquit  the  prisoner      ...     45 

(4)  Kegardinfi^  issue  orproclamation  and 

service  of  summons  against  default- 
ing— ...     58 
See  Discharge, 
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CRIMINAL  LETI^ERS. 


No. 33. — ^Withdrawal  of  charge  duly  laid... 

No.  34. — Pleaders  and  Mooktears  are  capa- 
ble of  serving  as  Jurors  or  Assessors  in 
Sessions  trials 

No.  196.—- Court  of  Session  competent,  not 
itself  to  tender  a  pardon,  but  to  instruct 
the  Magistrate  to  do  so 

No.  216. — Charge,  finding,  and  sentence  in 
a  case  of  d^coity 

No.  220. — Presumption  of  intention  in  cases 
of  deliberate  acts 

No.  232. — Misdirection  by  a  Judge  in  a 
case  of  approver's  evidence — Substitu- 
tion of  transportation  for  five  years'  im- 
prisonment 


ib. 


ib. 


tb. 


ib. 


No*  354- — Unsupported  declaration  by  a 
prisoner 

No.  486. — High  Court  unable  to  alter  its 
decision  directing  a  new  trial  after  a 
verdict  of  guilty — Hearsay  Evidence  by 
Police  Officers — Identification  of  pro- 
perty— Custody  of  property  produced  at 
trial  pending  appeal 

No.  622. — Re-call  and  re-examination  of 
witnesses  by  Magistrate  after  examin- 
ation by  Joint-Magistrate 

No.  623. — Ri^ht  of  Private  Defence  when  a 
justification  for  murder 

No.  024. — Attestation  of  Deput}^  Magistrate 
primdfa  cie  proof  of  Exam  ination 


ib. 


ib. 


CIVIL  CIRCULAR  ORDERS. 


No.  I. — Returns  to  precepts  directing  en- 
quiry into  the  value  ot  securities  in  ap- 
peals to  the  Privy  Council  ...       i 

No.  2. — Map  sent  up  in  appeals  to  be  past- 
ed upon  cloth  ...     ib. 

No.  3. — Early  transmission  of  Annual  State- 
ments and  Returns  ...     ib. 

No.  4.— Memorandum  of  appeal  to  be  em- 
bodied in  decrees  of  Lower  Appellate 
Courts  ...      2 

No.  5.— Records  of  Execution  Cases  appeal- 
ed to  the  High  Court  to  be  sent  up 
complete  ...     ib. 

No.  6.— Transmission  of  records  in  civil 
suits  appealed  to  the  High  Courts    ...     ib. 

No,;. — Exemption  of  certain  Native  Gen- 
tlemen from  personal  attendance  in  the 
Chril  Courts  ...      3 

No.  8.— Indents  to  be  made  to  Superintend- 

.  _^  ent  of  Stationery  for  printed  Forms  A 

^i^and  B  for  the  preparation  of  Reg^tra- 

ll^tioa  Memoranda  ...      4. 


No.  9. — Reception  of  Documentary  evi- 
dence ...       4 

No.  io. — St'iterrvoiit  c''-   '  *  r    ■' ^  •  •    .    *.' • 
amount  of  fees  paid  by  candidates  tor 
admission  as  Pleaders  and  Mooktears      7 

No.  II. — Time  for  Uncovenanted  Judicial 
Officers  joining  their  appointments   ...    ib. 

No.  12. — Applications  for  enrolment  by  suc- 
cessful candidates  passed  as  Pleaders 
and  Mooktears  how  to  be  dealt  with  ...     ib. 

No.  13. — Return  called  for  showing  scale  of 
establishment  attached  to  each  Small 
Cause  Court  ...    ib. 

No.  14. — ^Toll  on  Civil  Court  Peons  to  be 

debited  to  the  Peons'  Fee  Fund  .      ...       8 

No.  15. — Register  prescribed  by  Circular 
Order  No.  62  of  1845,  and  separate 
book  for  copies  of  Mooktearnamahs  . . .    ib. 

No.  i6.-*Traveliing  Allowance  Bills  of 
Small  Cause  Court  Judges  ...     ib. 


CRIMINAL  CIRCULAR  ORDERS. 


No.  1.— Relative  to  the  Procedure  enjoined 
in  Chapter  XII.  of  the  Code  of  Cri- 
minal Procedure 

No.  3. — Meanfng  of  the  term  "  immediately 
subordinate  in  Section  434  of  the  Code 
of  Criminal  Procedure ;  and  power  of 


Magistrate  of  District  to  call  for  and 
examine  the  record  of  any  Magistrate 
within  his  district 
No.  3. — Preparation  and  issue  of  Warrants 
prescribed  by  Sections  383,  384,  and 
386  of  the  Code  of  Criminal  Procedure 


RULES  OF  PRACTICE  OF  THE  HIGH  COURT. 


Rules  of  business  of  the  Appellate  High  Court  dated  the  i6th  May  1867 


(PRIVY  COUNCIL  RULINGS). 


i 


A. 

Abscondbd  Offender. 

(i)  Regulation  XI.,  1796,  being  a  highly 
penal  statute,  should  be  construct- 
ed strictly.  As  it  makes  no  ex- 
press provision  for  the  case  of  joint 
proprietors  of  land  or  persons  jointly 
holding  a  sudder  farm  of  land,  in 
the  absence  of  clear  words  indicat- 
ing such  an  intention,  it  cannot  be 
assumed  that  the  Legislature  in- 
tended to  authorize  the  confisca- 
tion of  the  property  of  any  person 
other  than  the  delinquent  ...     18 

(2)  A  sale  under  the  above  Regulation 

does  not  extinguish  under-tenures 
or  incumbrances  created  by  the 
delinquent  or  those  through  whom 
he  claims  . . .    ib. 

(3)  Power  of  the   Governor-General   in 

Council  under  the  same  Regula- 
tion to  pronounce  an  order  of  con- 
fiscation against  —  •  •  •     47 

(4)  Where    a    forfeiture    was    declared 

against  three  of  four  brothers  con- 
stituting a  joint  Hindoo  family — 
Held  that  the  forfeiture  did  not 
enure  for  the  benefit  of  the  fourth 
brother  who  was  entitled  to  his 
fourth  share  in  all  the  ancestral 
property  of  the  family,  and  that 
the  widow  of  the  ancestor  was  also 
entitled  to  maintenance  . . .    ib, 

AcauiBSCENCE.    See  Adoption  {i) 

Adoption. 
(i)  According  to  Hindoo  Law,  a  second 
—  (the  first  adopted  son  still  exist- 
ing and  remainmg  in  possession  of 
his  character  of  a  son)  is  invalid. 
The    acquiescence     of    the    first 
adopted  son,  after  he  came  of  a^e, 
in  the  division  of  property  made  oy 
the  adopting  father  between  his 
two  adopted  sons,  was  not  equiva- 
lent to  a  previous  consent  (binding 
on  the  nrst  adopted  son)  to  the 
disposition  of  the  ancestral  property 
•  by  the  father,  but  was  binding  on 
the  first  adopted  son  with  regard 
to  other  property   of  which    the 
father  had  the  power  of  disposing 
by  an  act  inUr  vivoB^wxihowX,  the 
consent  of  the  first  adopted  son  . . .    57 


Adoption. — (Continued,) 

(2)  According  to  Hindoo  I^w,  an  —  may 
be  made  either  by  a  man  in  his 
lifetime,  or  by  one  of  his  wives 
after  his  death  under  a  power  con- 
ferred upon  her  for  that  purpose 
by  her  husband  ...     71 

Agreement. 

Where,  during  the  pendency  of  a  suit, 
the  plaintiff  in  consideration  of 
Rs.  2,000  executed  contempora- 
neously a  farigh'kutti  or  relin- 
quishment of  the  claim  made  by 
him  in  the  suit,  and  an  ikrarnamah 
or  engagement  to  deliver  in  a 
rasenama  or  deed  acknowledging 
himself  to  be  satisfied^HELD 
that  ihe/arigh'kutti  and  razenama 
amounted  to  a  decided  —  for  the 
settlement  of  the  action ;  and  that, 
although  the  plaintiff  sued  as  a 
pauper,  yet,  as  it  was  questionable 
whether  he  should  have  been 
allowed  to  sue  as  a  pauper,  and  as 
he  had  failed  to  perform  his  duty 
according  to  his  engagement  in 
entering  up  a  rasenama^  he  was 
liable  to  pay  the  consideration- 
money  of  the  costs  incurred  in  con- 
sequence of  his  unsuccessful  and 
apparently  unjust  litigation  in  re- 
ference to  his  claim  which  he  had 
instituted  and  carried  on  for  the 
purpose  of  freeing  himself  from  the 
obligation  which  he  entered  into 
by  m\s far igh'kutti  ...     29 

Alluvial  Land. 

The  owner  of  land,  before  it  is  inun- 
dated, remains  the  owner  of  it  while 
it  is  covered  with  water,  and  after 
it  becomes  dry  ...     67 

Ancestral  Property.      See  Absconded 

Offender  (4) 
See  Adoption  (i) 

Appeal. 

QuoBre. — Whether  the  leave  given  by 
the  Courts  in  India  to  a  party  to  sue 
in  formd  pauperis  would  enable 
him  to  prosecute  the  —  to  the  Privy 
Council  without  obtaining  the  leave 
of  the  Privy  Council  ...     29 

B. 

Benambe.     See  Evidence  (i) 

See  Onus  Probandi, 
Boundary.    See  Punchayet, 


liv 


INDEX    (privy    council   RULINGS). 


C. 

Compromise.        See  Agreement, 
Confiscation.    See  Absconded  Offender, 
Costs.    See  Agreement. 

D. 

Damages.    See  Lease, 
Division.    See  Adoption  J[i) 

See  Hindoo  Law  (i) 

£. 


Ejectment. 

Estoppel. 
Evidence. 

(I) 


See  Khas  Mehals. 

See  Lease, 

See  Punchayet, 


\n  cases  of  sales  in  exepution  where 
al[>enamee  purcfmse  is  allege^,  the 
decision  of  the  Court  shoujjd  rest, 
not  upon  suspicions,  but  upon  l^al 
grounds  estatlishfiii  by  leeal  -r-   ... 

(2)  Power  of  High  Court  ^p  take  origi- 

nal —  anew 

(3)  A  p^tive  case  is  no^  necessarily  false 

and  dishonest,  because  it  rests  on 
a  falsic  foundation,  and  is  support- 
ed in  p^rt  by  false  7- 

(4)  Tl^je  proyisipn  in  the  Cod^  of  Civil 

Procedure  which  requires  Judees 
who  ^omit  fresh  —  pn  an  appeal  to 
reicprd  their  reasons,  ^hoijgh  not 
a  condition  precedent  to  the  re- 
.cisption  of  the  r—  ,  is  y.et  one  that 
ought  at  all  times  to  he  strictly 
complied  with  — 

(5)  Danger   of   altogether    discrediting 

native  witnesses  jdeposing  vivd 
voce  by  rieason  of  the  necessity  im- 
posed on  thg  Court  to  sift  jthe  —  of 
spcii  ^yitnesses  wjth  great  minute- 
ness an.d  care 

See  Marriage  (i) 
See  Practice  (2) 
Ste  Punchayet. 
See  Trial, 

F. 

Fraud. 

In  considering  a  case  pf  alleged — 
in  the  purchase  of  an  ^tate,  it  is 
material  to  enquire  what  relation 
the  purchase-money  paid  bore  to 
tbe  value  of  the  estate 

Forma  Pauperis.    See  Pauper, 

H. 

High  Court.    See  Evidencf  (3) 
Hindoo  Law. 

(I)  A  Hindoo  testator,  after  the  death  of 
his  widow,  gave  a  moiety  of  his  pro- 
perty to  his  brother  A,  and  on  his 
death  to  A's  two  sons  B  and  C. 
A  died  in  the  lifetime  of  the  testa- 
tor's widoWi  and  acompletedif ision 
of  all  il's  property  which  was  held 
in  co-parcenery  was  agreed  upon 
between  B  and  C.   B  also  diea  in 
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73 
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Hindoo  Law, ^Continued,) 

the  lifetime  of  the  testator's  widow ; 
and,  on  the  death  of  the  testator's 
widow,  B's  widow  claimed  his  share. 
Held  that  B  and  C  took  A's 
moiety  under  the  will  as  tenants  in 
common,  and  that  each  of  them  had 
ft  vested  interest  in  a  one*fourth 
share,  tnough  the  actual  enjoyment 
was  {>ostponed  until  t)te  death  of 
the  widow ;  and  that  the  claim  of 
B*s  widow  was  not  barred  by  the 
doctrine  of — th^  a  widow  supceed* 
ing  as  heir  to  her  husband  cannot 
recover  property  not  in  the  posses- 
sion of  her  husband,  which  doctrine 
was  hdd  to  be  inapplicable  to  the 
case  of  property  in  which  the  hus- 
baiid  had  a  vested  interest  pnder  a 
will  or  deed,  riiough  the  actual 
enjoyment  thereof  was  postponed 
during  the  h'fetime  of  another. 
According  to  the  —  a  widow  cannot 
claim  an  undivided  property 

(2)  The  question  being  whether  the  suc- 

cessipn  in  this  case  was  regulated 
oy  the  Bengal  or  Mithila  Law — 
He^d,  in  accordance  with  the  Court 
below  after  an  examination  of  the 
evidence,  that  the  Mithil^  Law  was 
applicable 

(3)  The    question     being   whether    the 

descent  in  the  family  in  this  case 
was  to  be  regulated  by  the  Dya- 
bhaga  or  the  Mitakshara — Hb^d, 
upon  the  evidence,  that  the  Dya- 
bnaga  applied  to  the  decision  of 
the  cause 

S^e  Adoption- 
Sfe  Inheritance' 
See  Reversii^ner, 

L 

Inheritance. 

According    to    the    Mitakshara,    a 
sister's  son  cannot  inherit 

See  Hindoo  Law  (i) 

J. 

Joint  Hindoo  FA>fiLy.    See  Absconded 
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Qjfenlfr  (4) 
ivided 


J  o  I  NT  Pro  pe rt  y  .    See  Undivided  Property. 

Jurisdiction. 

Queer e. — Whether  the  Courts  in  In- 
dia have  finy  —  ^  determine  a 
ijuesjtion  involving  a  mere  declara- 
tion of  a  right  \p  perfprm  religious 
peferoonies 

K. 

Khas  Mehals. 

There  is  no  relation  of  landlord  and 
tenant  between  the  Government 
and  tjie  owner  of  —  in  the  24-Per- 
gunnahs.  The  latter  is  the  land- 
lord to  ihe  ryots,  and  is  not  himself 
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Rhas  Mehals. — (Continued,) 

a  ryot.  The  right  and  title  of  the 
Government  is  to  the  rent,  but  does 
not  include  a  rieht  to  the  possession 
of  the  lands,  though  such  a  right 
might  arise  by  forfeiture  or  extinc- 
tion of  the  ownership,  and  the  onus 
is  on  the  Government  to  prove  its 
claim  to  the  possession  of  tne  lands. 
A  disput^bet  ween  two  private  owners, 
whether  as  to  boundaries  or  lands, 
cannot  divest  the  title  of  either  to 
possession  in  favor  of  the  Govern- 
ment, if  the  Government  have 
merely  a  rent  or  jumma.  The  title 
to  sue  for  possession  of  the  lands' 
belongs  in  such  a  case  to  the  owner 
whose  property  is  encroached  upon. 
H  he  suffers  his  right  to  be  barred 
by  limitation,  the  practical  effect  is 
the  extinction  of  his  title  in  favor 
of  the  party  in  possession ;  but  his 
cause  of  action  cannot  be  kept  alive 
longer  than  the  legal  period  of 
limitation  of  12  years  by  the  expe- 
dient of  inducing  the  (JoUector  to 
make  common  cause  with  him    ... 


Lease. 


L. 


21 


Where  a  person  became  surety  for 
the  due  performance  by  the  lessee 
of  the  obligations  contained  in  a  — 
for  a  term  of  years,  and  afterwards 
became  a  partner  with  the  lessee, 
and  the  lessor  evicted  the  lessee 
before  the  expiration  of  the  — 
Held  that  a  suit  would  lie  by  the 
surety  for  damages  arising  from  the 
illegal  ejectment,  although  the 
surety  was  not  a  party  to  the  origin- 
al contract  with  the  lessor.  Ex- 
planation of  the  principle  of  assess- 
mg  the  damages  ...     51 

LiGiTiMACY.    See  Marriage, 

Limitation.    See  Khas  Mehals. 

M. 

Mahomedan  Law.    See  Marriage, 

Maiktbnance.    See  Absconded  Offender  (4) 

Marrugb. 

(i)  According  to  Mahomedan  Law, 
mere  continued  cohabitation,  with- 
out proof  of  — ,  or  of  acknowledg- 
ment, is  not  sufficient  to  raise  such  a 
l^al  presumption  of — ,  as  to  legiti- 
mize the  offspring  —  and  acknow- 
ledgment may  be  presumed,  but  the 
4)resumption  must  be  one  of  fact, 
and,  as  such,  subject  to  the  applica-  . 
tion  of  the  ordinary  rules  of  evi- 
dence. A  subsequent  — ,  so  far 
from  furnishing  a  ground  for  pre- 
suming a  prior  — ,  pHmd  facte  at 

Vol  VII. 


M  ARRi  age  . — (Coniin  ued,) 

least  excludes  that  presumption  . . . 
(2)  The  celebration  of  the  seventh  month 
of  pr^piancy,  and  the  celebration 
of  the  Dirth  of  the  son,  are  suffici- 
ent to  prove  the  —  and  le^imacy 
of  the  son 
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MssNB  Profits, 

A  presumption  arises  against  aclaim 
for  — ,  from  non-claim  for  7  years. . .  73 
Mortgage. 
(i)  According  to  Section  8,  Regulatk>n 
XV I L ,  1 806,  where  mortga£[ed  pro- 
perty is  situate  in  two  distncts,  an 
order  of  foreclosure  relating  to  the 
whole  property  may  be  obtained  in 
the  Court  of  either  district  ...    66 

(2)  The  order  of  foreclosure  having  been 
•  served  on  the  widow  of  the  deceased 
mortgagor  who  had  a  life-interest, 
and  also  was  the  guardian  of  the 
minor  adopted  son  and  Xepi  repre- 
sentative of  the  deceaseo,  the  ser- 
vice was  held  to  be  sufficient     ...  ib. 

N. 

Native  Cases.    See  Evidence  (3)  (5) 

Nephew.    See  Sister's  Son. 

O. 
Onus  Probandi. 

Allegation  of  benamee  purchase  of  a 

talook  sold  in  execution  of  a  decree    10 
See  Khas  Mehals, 

P. 

Partition.    See  Division, 

Pauper.    See  Agreement, 
See  Appeal, 

Practice. 
(i)  The  —  of    the    Privy    Council  has 
been  never  to  favor  objections  mere- 
ly of  form  ...      8 
(2)  Duty  of  Privy  Council  to  examine 
the  whole  evidence,  and  to  form 
for  itself  an  opinion  upon  the  whole 
case                                             ...     73 
See  Appeal, 
Presumption.    See  Marriage  (1) 

See  Mesne  Profits, 
Possession.    See  Khas  Mehals* 

PUNCHAYET. 

An  ajB^reement  between  the  parties  to 
abide  by  the  determination  of  a 
—  fixing  the  line  of  boundary,  and 
the  determination  of  the  — .  were 
held  to  be  not  conclusive  evidence 
so  as  to  bar  either  party  from  show* 
ing  the  determination  of  the  —  to 
be  inequitable  ..•      8 

R. 

Rboulai^on  XL,  1796.  See  Absconded  Off end^ 

er, 
Rblioious  Ceremonies.    See  Jurisdiction. 
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Reversioner. 

1  A  person  having  only  a  contingent 

estate  during  the  lifetime  of  a 
Hindoo  ^dow  is  permitted  to  sue 
simply  on  the  gt^ound  of  the  neces- 
sity. t?hkt  the  CQiUingent  -«  may  be 

4  .  under  of  protecting  his  continent 

interest.  It  is  therefore  ^ential 
to  see  tl\at  he  has  such  an  estate  as 
entitl^  hin;i  to  (;:ome  in  that  way, 
t.  «.,  that  he  holds  the  character 
which  he  professes 

S. 

Sale.    See  A  hsto'iided  Offender  (2) 

See  Evidence  (i) 

See  Fvaud, 

See  Onui  Probandu 
Sister's  Son.    See  Inheritance, 
SuccESsioii.    See  Hindoo  'La'A  (2)  (3) 
Surety.    See  Uease, 


25 


Trial. 


T. 


In  trying  a  question  of  fact,  no  Judge 
is  justified  in  acting  principally  on 
hiis  own  knowledge  and  belief  or 
public  rumour,  and  witnout  suffi- 
cient legal  evidence 

U. 


27 


Undivided  Property.    See  Hindoo  Law  (i) 

V. 
Vested  Interest.    See  Hindoo  Law  (i) 

W. 

Widow.    See  Absconded  Offender  (4) 

See  Hindoo  Law  (i) 

See  Reversioner, 
Will.    See  Hindoo  Law  (i) 
Witnesses.    See  Evidence  (a)  (5) 
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APPELLATE  HIGH  COURT. 


The  3rd  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Ckie/ 
Jusiicey  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Estoppel— Hindoo  Law  of  Inheritance— Decrees 

against  Sisters. 

Case  No.  2123  of  1866. 

Special  Appeal  from  a  decision  passed  by  Mr, 
£,  S,  Pearson,  Judge  of  Tirhoot,  dated  the 
2gth  May  /S66,  affirming  a  decision  passed 
ly  Syud  Emdad  Ali,  Principal  Sudder 
Ameen  of  that  District y  dated  the  i8th  April 

Joygobind  Sohoy  (Defendant),  Appellant, 

versus 
Mahtab  Koonwar  (Plaintiff),  Respondent, 

Mr,  R,  E.  Twidale  for  Appellant. 
No  one  for  Respondent. 

The  survivor  of  several  Hindoo  sisters  is  not  bound 
W  decrees  obtained  against  her  sisters  during  their 
lives  whose  interest  was  only  a  life-interest  in  their 
father's  property  which,  on  their  death,  passed  to  the 
•wnor  as  heir  of  her  father. 

Peacock^  C,y. — The  plaintiff  in  this  case 
daims  as  heir  of  her  father.  She  does  not 
dum  as  heir  of  her  sisters;  and,  although 
she  and  her  sisters  took  the  estate  as  heirs  of 
^  father,  still  her  sisters  had  merely  the 
tight  which  a  female  takes  by  inheritance, 
namely,  a  right  which  continues  only  during 
kr  life.  The  sisters  could  not  transmit  the 
«>ate  to  their  heirs,  but  the  estate  upon 
thdr  death  passed  to  the  plaintiff  as  the  heir 
other  father.  Therefore,  the  plaintiff  is  not 
hoond  l?y  the  decrees  which  were  obtained 
gainst  the  sisters  during  their  lives. 

The  decree  of  the  Lower  Appellate  Court  is 
jfinned,  but  without  costs,  no^one  appearing 
w  the  respondents. 


The  3rd  January  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

User. 

Case  No.  2189  of  1866. 

Special  Appeal  from  a  decision  passed  by  Mr. 
O.  Toogood,  Judge  of  Beerbhoom,  dated  the 
^th  June  1866,  reversing  a  decision  passed 
by  Baboo  Kedaressur  Roy,  Moonsiff  of 
Gopalpore,  dated  the  2jrd  February  1S66. 

Mooktaram  Bhuttacharjee  (Plaintiff), 
Appellant, 

versus 

Hurro  Chunder  Roy  and  another  (Defend- 
ants), Respondents. 

Baboo  Roopnath  Banner jee  for  Appellant. 
No  one  for  Respondents. 

A  user  all  along  or  from  before  does  not  necessarily 
prove  a  right.  Its  existence  must  be  proved  from  a  time 
from  which  the  right  would  be  gained  or  presumed  to 
have  been  gained. 

Peacock,  C.J. — ^We  think  that  what  the 
Judge  means  to  say  is  that,  looking  at  the 
evidence,  it  does  not  prove  a  right.  He 
says  "  a  prescriptive  right,"  but  he  means 
a  right  which  the  plaintiff  has  acquired  by 
usage.  Then  the  question  is,  was  it  proved 
that  he  had  got  a  right  by  usage  ?  The  ist 
issue  was  whether  the  lands  have  been  all 
along  irrigated.  But  the  expression  "all 
along  "  is  very  indefinite.  The  Ameen,  who 
was  sent  to  make  the  local  enquiry,  says  that 
the  right  was  exercised  from  before  which 
is  equally  indefinite.  It  does  not  show  how 
long  before.  Probably,  it  means  from  before 
the  occasion  when  the  defendant  admits  it  to 
have  been  exercised.  A  user  all  along  or 
from  before  does  not  necessarily  prove  a 
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right.  It  must  be  proved  to  have  existed 
from  a  time  from  which  the  right  would  be 
gained  or  presumed  to  have  been  gained. 
The  Judge  says  that  this  has  not  been  proved. 
We  think  that  the  Judge  was  right.  It 
has  not  been  shown  that  the  right  has  been 
used  from  such  a  length  of  time  as  would 
cause  a  right,  or  from  which  such  a  right 
might  be  presumed. 

The  case  does  not  come  within  the  pre- 
cedent cited  (Sheikh  Goburdhun  vs.  Sheikh 
Sadhoo,  I  Weekly  Reporter,  p.  244).  We 
do  not  mean  to  say  that  we  concur  in  that 
decision.  If  it  were  necessary  for  us  to 
decide  that  point,  we  should  probably  have 
referred  the  question  to  a  Full  Bench.  But, 
without  expressing  any  opinion  as  to  that 
decision,  it  appears  to  us  that  what  the 
Judge  in  this  case  means  to  say  is  that, 
assuming  the  evidence  to  be  true,  the  plaint- 
iff has  not  proved  a  right  to  take  the  water 
out  of  the  defendant's  land. 

The  decision  of  the  Lower  Appellate  Court 
is  afl&rmed,  but  without  costs,  no  one  appear- 
ing for  the  respondent. 


the  plaintiff  to  show  that  the  relation  of 
landlord  and  tenant  subsisted  between  him 
and  the  defendant.  No  such  relationship 
has  been  proved.  The  plaintiffs  may  have 
a  right  (we  cannot  say  whether  they  have 
or  not)  to  the  land,  and  the  defendant  may 
be  a  trespasser.  It  has  been  frequently  • 
determined  by  this  Court  that  a  mere  tres- 
passer cannot  be  sued  for  a  kul)Ooleut. 

The  decree  of  the  Lower  Appellate  Court 
is  reversed  with  costs,  and  a  decree  given 
for  the  defendants  with  costs  in  all  the 
Courts. 


The  3rd  January  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Ckie/ 
Justice,  and  the  Hon'ble  L.  S.  Jack- 
son, Judge. 

Suit  for  kubooleut— Rfilatioa  •f  landlord  and 

Case  No.  2193  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  W.  Molony,  Officiating  Judge  of 
Moorshedahad,  dated  the  31st  May  fS66, 
affirming  a  decision  passed  by  Baboo 
Poorno  Chunder  Ghose,  Deputy  Collector 
of  that  District,  dated  the  26th  February 
r666. 

Ramessur  Audhikaree  (Defendant), 
Appellant, 

versus 

Messrs.  R.  Watson  &  Co.   (Plaintiffs),  Re- 

spondents.  | 

Baboo  Kishen  Dyal  Roy  for  Appellant.       | 

Mr.   J.  S.  Rochfort  and    Baboo    Onookool , 
Chunder  Mookerjee  for  Respondents. 

In  order  to  maintain  a  suit  for  a  kuboolcut,  the  plaint- 
iff must  show  that  the  relation  of  landlord  and  tenant 
existed  between  him  and  the  defendant.         ^ 

Peacock,     C.J.—\^    order    to    maintain  . 
his  suit  for  a  kubooleut,  it  was  necessary  for  • 


The  3rd  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  JT/.,  Chi^ 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Section  13,  Act  X.  of  18^9— No^qs  of  E^bMCe- 

ment — Decrees. 

Case  No.  2 1 2 1  of  1 866  under  Aft  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
G.  G.  Morris,  Additional  Judge  ofjtsmt, 
dated  the  jist  May  1866,  reversing  a  deci- 
sion of  Baboo  Kisto  Behary  Mookerjee,  Dt- 
puty  Collector  of  Khoolna,  dated  the  2Jth 

November  186^. 

« 

Chonder  Monee  Dossee  (Pefendant), 
Appellant, 

versus 

Dhuroneedhur  Lahory  and  others  (Plaintiffs), 

Respondents. 

Mr.    J.    S.    Rochfort  and    BeAoo   Nuleet 

Chunder  Sein  for  Appellant. 
Baboo  Bungshee  Dhur  Sein  for  Respondents. 

According  to  Section  13,  Aft  X.  of  1859,  a  noticBof 
enhancement  must  be  served,  not  upon  the  under4enai* 
or  ryot  or  his  agent,  but  persopallv  upon  the  ondj* 
tenant  or  ryot  himself,  in  or  before  the  month  of  Cheyt. 
If  it  cannot  be  so  personally  served,  it  roust  be  *°™ 
at  his  usual  place  of  residence  in  the  district  in  wwcb 
the  land  is  situated,  or  if  he  have  no  such  place  of 
residence,  at  the  mk\  kutcherry,  &c.  . 

The  decrees  of  the  Lower  Courts  should  be  explia 
in  their  terms,  as  well  as  in  accordance  with  their 
judgments. 

Peacock,  C.J.—Thz  law  (Section  13,  M 
X.  of  1859)  »s  very  express.  It  says  that 
no  under-tenant  or  ryot  shall  be  liable  W 
pav  any  higher  rent  for  the  land  held  or 
cuiiivaied  by  him  than  the  rent  payable  for 
the  previous  year,  unless  a  written  notice 
shall  have  been  served  on  such  under-tenant 
or  ryot  in  or  ^before  the  month  of  Cheyt. 
The  Section  goes  on  to  say  that  the  notice 
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shall,  if  practicable,  be  served  personally 
on  the  under-tenant  or  ryot,  or  that,  if  for 
any  reason  it  cannot  be  so.  served,  it  shall  be 
affixed  at  his  usual  place  of  residence  in 
the  district  in  which  the  land  is  situated, 
or,  if  he  have  no  such  place  of  residence, 
at  the  mil  katcherry,  &c. 

The  question  to  be  determined  now  is, 
whether  there*  was  personal  service  within 
the  meaning  of  this  Section.  It  is  not 
found  expressly  that  the  person  upon  whom 
the  notice  was  served  was  the  general 
agent  of  the  defendant  who  is  a  purdah 
lady  managing  all  her  affairs.  Even  if  that 
had  been  found,  I  do  not  think  it  would  have 
been  sufficient.  It  is  found  merely  that 
the  defendant  had  charged  this  tenure  with 
a  certain  amount  to  the  father  of  the  person 
apon  whom  the  notice  was  served;  that 
the  person  upon  whom  the  notice  was  served 
was  coIIectiDg  the  surplus  rent  for  this  lady ; 
and  that  he  is  called  a  gomastah.  It  was 
served  upon  him,  not  at  the  premises  the 
subject  of  the  action,  but  at  some  factor}'. 

It  appears  to  me  that  that  was  not  per- 
atmil  service  on  the  ryot.  The  act  does 
not  say  that  the  notice  shall  be  served  per- 
sonally open  the  under-tenant  or  ryot  or  his 
^cnt,  but  upon  the  under-tenant  or  ryot. 
The  notice  in  this  case  was  not  served 
personally  on  the  under-tenant  or  ryot,  and 
if,  for  any  reason,  it  was  shown  that  it  could 
DOC  be  served  personally  upon  her,  then  it 
ought  to 'have  been  served  by  being  affixed 
at  her  usual  place  of  residence  in  the  dis- 
trict, or,  if  she  had  no  such  residence,  in  the 
na&fier  prescribed  by  the  Act.  That  not 
having  been  done,  I  do  not  think  that  the 
notice  can  render  the  tenant  liable  to  be 
enhanced. 

It  is  not  for  us  to  determine  what  the 
law  ought  to  be.  We  have  only  to  adminis- 
ter the  law  as  we  find  it.  If  the  law  says 
that,  if  the  notice  cannot  be  served  person- 
ally, it  shall  be  served  in  some  other  manner, 
wc  must  see  if  the  notice  has  been  served 
in  that  particular  manner. 

Under  the  circumstances,  I  think  that 
the  decision  of  the  first  Court  was  right 
that  the  notice  was  not  served,  and,  conse- 

rly,  that  the  defendant  was  not  liable. 
decision  of  the  Judge  will  be  reversed 
boosts. 

Jacksom,  y. — I  am  of  the  same  opinion. 
I  would  only  add  this,  that  there  are  words 
in  the  judgment  of  the  Lower  Appellate 
Cowt  which  might  seem  to  amount  to  a 
finding  on  his  part  that  personal  service 
Jadbecn  effected.    He  says,  "  I  cannot  think 


that  appellant  was  unaware  of  the  notice.'* 
These  words  may  be  taken  to  mean  that 
notice  was  served  personally  in  some  way 
or  other.  But  a  vague  finding  of  that  sort 
is  not  sufficient.  The  Judge  must  find  that 
the  notice  was  served  in  or  before  the 
month  of  Cheyt.  It  cannot  be  presumed 
that  the  supposed  agent,  the  witness 
Shustee  Bhur  Deb,  gave  a  receipt  on  the 
very  last  day  of  the  month  of  Cheyt;  and 
it  certainly  cannot  be  supposed,  and  the 
Judge  cannot  be  supposed  to  have  found  that 
that  notice  was  served  within  that  month. 

I  also  desire  to  observe  that  the  decree 
of  the  Lower  Appellate  Court  is  by  no 
means  drawn  up  with  that  degree  of 
precision  and  regularity  with  which  it 
ought  to  have  been  under  the  Civil  Proce- 
dure Code.  Section  360  prescribes  that 
the  decree  must  specify  "clearly  the  relief 
granted  or  other  determination  of  the 
appeal."  In  this  case  the  Judge  merely 
says,  "I  reverse  the  order  of  the  Lower 
Court  in  the  matter  of  non-service  of  notice, 
and  give  a  decree  with  costs  in  favor  of 
plaintiff,  respondent."  The  decree  should 
always  be  properly  drawn  up  in  such  terms 
as  to  leave  no  doubt  of  what  the  Appellate 
Coiirt  intended  to  award. 

In  the  present  case  the  Judge  says, 
"  1  give  a  decree  with  costs.  Does  he 
mean  a  decree  for  the  whole  thing  claimed 
in  the  plaint,  or  for  the  amount  which  the 
Lower  Court  had,  in  the  first  instance,  found 
the  plaintiff  entitled  to  (that  decree  having 
been  altogether  set  aside),  or  for  what  ? 

I  think  it  important  that  the  Lower  Courts 
should  take  care  that  their  decrees  are 
explicit  in  their  effect,  as  well  as  in  accord- 
ance with  their  judgments. 

Peacocky  C.y. — I  entirely  agree  in  the 
remarks  of  my  Hon'ble  colleague  in  regard 
to  the  decree,  and  think  that,  if  we  had 
to  decide  the  case  upon  that  ground, 
we  should  have  been  obliged  to  remand  it 
in  consequence  of  the  vague  terms  in  which 
the  decree  has  been  drawn  up. 


The  3rd  January  1867. 
Present  : 
The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusiice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Limitation— Minor.- 
jCase  No.  2360  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kadernath  Banerjee,  Officiating 
Additional  Principal   Sudder  Ameen    of 
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East  Bttrdwan,  dated  the  gih  Angus/ 
1866,  affirming  a  decision  passed  by 
Baboo  Bhooputiy  Rdy,  Officiating  Sud- 
der  Ameen  of  that  District y  dated  the 
ijth  November  186^. 

Hadhamohun  Gowee  (Defendant),  Appellant^ 

versus 

Mohesh  Chunder  Kotwal  and  others 
(Plaintiffs),  Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboos  Nobo  Kishen  Mookerjee  and  Umbica 
Churn  Banerjee  for  Respondents. 

The  mere  fact  of  a  plaintiff  not  suing^  within  3  years 
of  his  attaining*  majority  will  not,  in  cases  where  Act 
XIV.  of  1859  allows  a  general  limitation  of  12  years,  bar 
his  suit  if  brought  within  12  years  of  the  time  when  the 
cause  of  action  accrued. 

Peacocky  C.y. — ^The  Principal  Sudder 
Ameen  seems  to  have  misunderstood  the 
case  which  he  has  cited  from  the  5th  Vol.  of 
the  Weekly  Reporter,  p.  219.  In  that  case 
it  was  held  that  the  mere  fact  of  a  plaintiff 
not  suing  within  3  years  of  his  attaining 
majority  will  not,  in  cases  where  Act  XIV. 
of  1859  allows  a  general  limitation  of  12 
years,  bar  his  suit  if  brought  within  12 
years  of  the  time  when  the  cause  of  action 
accrued.  That  is  to  say,  he  may  bring  it 
either  within  3  years  from  the  time  of  his 
attaining  majority,  or  within  12  years  from 
the  time  when  his  cause  of  action  accrued, 
whichever  ended  last. 

In  this  case  it  is  not  found  that  the  plaint- 
iff brought  his  suit  within  3  years  after  at- 
taining majority,  and,  therefore,  it  was  neces- 
sary for  him  to  show  that  he  brought  his 
suit  within  12  years  from  the  time  of  his 
dispossession.  The  Principal  Sudder  Ameen 
has  not  entered  into  the  question  as  to  when 
he  was  dispossessed,  and  when  the  cause  of 
action  actually  accrued,  because  he  thought 
it  unnecessary  to  do  so;  he  having  misap- 
prehended the  decision  above  quoted,  and 
thought  that,  whenever  the  cause  of  action 
accrued,  the  plaintiff  would  be  entitled  to 
sue  within  1 2  years  from  the  time  of  attain- 
ing his  majority. 

The  case  must  be  remanded  in  order  that 
the  Principal  Sudder  Ameen  may  try  whe- 
ther the  suit  was  brought  within  3  years 
after  attaining  majority,  or  within*  12  years 
from  the  time  when  the  cause  of  action 
accrued. 


The  3rd  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Sale  in  execution — Bona  fide  purchaser. 

Case  No.  520  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H.  Richardson,  Additional  J udgt  of 
Jessorcy  dated  the  i^th  December  186^, 
affirming  a  decision  passed  by  Baboo 
Modoosoodun  GhosCy  Sudder  Ameen  of 
that  District y  dated  *the  21st  December 
1864. 

Baboo  Huronath  Roy  and  others  (Defendants), 

Appellants, 

versus 

Mothooranath  Acharjee  (Plaintiff),  Re- 
spondent, 

Baboo  Bungsheedhur  Sein  for  Appellants. 

Mr.   R.   E.    Twidale  and  Baboo  Nilmoiuy 
Sein  for  Respondent. 

A,  in  satisfaction  of  a  decree  against  B,  caused  tbe 
sale  of  a  tenure  styling"  it  a  jote  jumma.  C,  the  superior 
zemindar,  purchased  the  tenure  as  such  for  900  Rs.} 
but,  failing  to  pay  the  balance  of  the  purchase-money, 
the  tenure  with  the  same  description  was  resold  and 
purchased  by  Cfor  i  rupee.  A,  on  discovering  his  mis- 
take in  having  advertized  the  property  Asijotejunuui 
when  in  fact  it  was  a  Shamilaf  talook  (a  more  pcnnancnt 
and  valuable  holding),  caused  a  sale  of  B*s  rights  and 
interests  in  the  Shamilat  talook,  and,  having  purchased 
them  himself,  was  put  into  possession.  A  then  sued  for 
r^nt  under  Acl  X.  of  1S59  when  C  intervened  as  in  en- 
joyment of  the  rent,  and  A^s  suit  was  dismissed.  A  now 
sues  to  establish  his  right  to  the  Shamilat  talook.  Held 
that  A  was  entitled  to  succeed  as  he  had  acted  bondfidtt 
and  that  C  could  not  be  considered  an  innocent  purchaser 
for  a  valuable  consideration,  but  a  purely  speculative 
purchaser,  as  he  must  know  that  no  such  tenure  as 
that  which  he  purchased  under  the  denomination  ot 
jote  jumma  had  any  real  existence. 

Kemp,  7.— This  was  a  suit  to  recover 
possession  of  a  tenure  called  a  shamilat 
talook,  from  which  it  was  alleged  that  the 
plaintiff  had  been  ejected  by  the  defendant. 

The  plaintiff,  in  satisfaction  of  a  decree 
held  by  him  against  one  Gopeenath  Roy* 
judgment-debtor,  caused  the  sale  of  the 
tenure,  the  subject  of  this .  suit,  styling  it  a 
"  jote  jumma."  The  defendant,  who  is  also 
the  superior  zemindar,  purchased  the  tenure 
under  the  above  description  for  Rupees  900; 
but,  failing  to  pay  the  balance  of  the  por- 
chase- money,  the  tenure  with  the  same  oe- 
scription  was  re-sold  and  purchased  by  the 
defendant  for  the  nominal  price  of  f  rupee. 

The  plaintiff,  the  decree-holder,  finding 
that  he  had  made  a  mistake  in  advertizing 
the  property*^  a  jote  jumma  when  in  ra^t 
it  was   a  shaipilat  talook,  a  holding  of  ft 
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much  more  permanent  character  and  con- 
sequently of  far  greater  value,  caused  a  sale 
of  the  rights  and  interests  of  the  judgment- 
debtor  in  the  said  shamilat  talook  to  be  put 
up  for  sale  and  purchased  them  himself,  and 
vas  put  into  possession.  Subsequently,  on 
the  plaintiff  suing  for  the  rents  under  the 
provisions  of  Act  X.  of  1859,  the  defendant 
intervened  and  claimed  to  be  in  the  enjoy- 
ment of  the  rents  in  virtue  of  his  purchase  of 
the  rights  and  interests  of  the  judgment- 
debtor  in  the  jote  jumma.  The  rent-suit  of 
the  plaintiff  was  dismissed — hence  this  suit 
to  establish  his  right  to  the  shamilat  talook 
purchased  by  him  in  satisfaction  of  his 
decree. 

The  Court  of  first  instance  gave  the  plaint- 
iff a  decree,  holding  that  he  had  proved  the 
existence  of  the  shamilat  talook,  and  the 
noD-existence  of  any  jote  jumma.  The 
Judge  confirmed  this  decree,  observing  that 
''  the  plaintiff  had  not,  in  his  opinion,  caused 
*'  the  re-sale  with  any  intent  to  defraud  the 
"malik  (in  this  case  the  defendant),  but 
"simply  under  a  mistake  of  the  character 
**and  grade  of  the  tenure."  The  Judge 
was  satisfied  that  no  such  tenure  as  a  jote 
jumma  answering  to  the  description  of  that 
purchased  by  the  defendant  existed ;  and 
that  the  defendant,  who,  from  his  position  as 
owner  of  the  parent  zemindaree,  ought  to 
have  known  that  no  such  jote  jumma  ex- 
isted, purchased  on  speculation. 

In  special  appeal  it  is  contended  that,  the 
defendant  having  previously  purchased  the 
rights  and  interests  of  the  judgment-debtor 
at  a  sale  in  execution  of  a  decree  held  at  the 
instance  of  the  plaintiff,  the  re-sale  and 
purchase  of  the  same  property  by  the  plaint- 
iff under  a  different  denomination  can 
neither  avail  the  plaintiff,  nor  affect  the  title 
of  the  defendant. 

We  think  that  substantial  justice  has  been 
done  in  this  case.  It  is  ,very  clear  that 
there  is  no  such  tenure  as  that  purchased  by 
the  defendant  for  a  nominal  sum  under  the 
denomination  of  a  jote  jumma.  The  plaint- 
iff, it  is  true,  advertized  the  tenure  under 
the  above  description ;  but  of  the  fact  of  its 
non-existence,  independently  of  the  evidence 
adduced  by  the  plaintiff,  which  has  been 
found  by  both  the  Lower  Courts  to  be  satis- 
factory, we  have  the  significant  fact  that  the 
defendant,  who  is  the  zemindar,  and  who 
>nst  have  well  known  that  no  such  tenure 
Was  recorded  in  his  zemindaree  serishtah, 
dbwed  his  first  purchase  to*  fall  through, 
ttd  then  purchased  at  a  subsequent  sale  for 
A  oominal  sum.  1 

Vol.  Vllt 


The  rights  and  interests  of  the  judgment- 
debtor  were  alone  sold,  and  nothing  was 
guaranteed  to  the  purchaser.  The  plaintiff 
aded  **  bond  fide,''  and  the  defendant  can- 
not be  called  an  innocent  purchaser  for  a 
valuable  consideration,  as  he  was  in  a  position 
to  know,  and  must  have  known,  that  no  such 
tenure  as  that  which  he  purchased  under 
the  denomination  of  a  jote  jumma  had  any 
real  existence.  His  purchase  was  a  purely 
speculative  one. 

The  appeal  is  dismissed  with  costs  and 
interest  payable  by  the  appellant. 


The  3rd  January  1867, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Lunatics  (Suits  for) — Hindoo  Law  of  Inherit- 
ance— Sale— Arbitration— Alienation  by  ma« 
naging  owner. 

Regular    Appeals  from    a  decision   passed 

by  Baboo  Nurottum   MuWck,   Principal 

Sudder  Ameen  of  Bhaugulpore,  dated  the 

igth  March  1866, 

Case  No.  195  of  1866. 

Goureenath  and  another  (Defendants),  Ap* 

pellantSi 

versus 

The  Collector    of    Monghyr    and    another 
(Plaintiffs),  Respondents. 

Baboos  Divarkanath  Mitter  and  Kishen 
Succa  Mookerjee  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Juggo* 
danund  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  14,638-13-2-12. 
Case  No.  209  of  1866. 
The  Court  of  Wards  of  Monghyr,  on  behalf 
of  Manick  Ram  and  Satgram,  tbe  lunatics 
(Plaintiff),  Appellant, 

versus 

Rughbobur  Dyal  and  others  (Defendants)i 

Respondents. 

Baboos  Kishen  Kishore  (those  and  Juggo^ 
danund  Mookerjee  for  Appellant. 

Baboos    Ihvarkanath    Mitter    and    Kishen 
Succa  Mookerjee  for  Respondents. 

Case  No.  211  of  1866. 

Koer  Sheopershad  Narain  (one  of  the  Dc- 
^       fendants).  Appellant^ 

versus 

The    Collector    of    Monghyr    and    others 

(Plaintiffs),  Respondents. 
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-  Baboo  Kishen  Succa  Mookerjet  for  Ap- 
pellant. 

Bahoos  Kishen  Kishore  Ghose  and  Juggoda- 
nund  Mookerjee  for  Respondents. 

-A  Collector, appointed  uoder  Section  ti,  Acl  XXXV. 
of  185^,  to  take  charee  of  the  estate  of  a  lunatic,  cannot 
sue  himself  on  behalf  of  the  lunatic,  but  must  appoint 
a  fliaoager  for  the  purpose. 

•, Although,  according  to  Hindoo  I^w,  a  lunatic  has 
no  rights  of  inheritance,  he  is  not  debarred  from  taking 
ai\  estate  duly  conveyed  to  him. 

If  a  person  was  in  a  fit  condition  to  manage  his  affairs 
down  to  the  time  when  the  proceedings  before  an 
ai-bitrator  in  which  he  was  interested  were  substan- 
tially concluded,  the  award  will  not  be  invalidated  by 
reason  of  the  person  having  become  insane  before  the 
final  publication  of  the  award. 

'I'he  incapacity  of  joint  owners  confers  powers  of 
alienation  in  certain  cases  of  necessity  upon  the  man- 
aging owner. 

Markbv,  y. — These  are  three  appeals  in 
one  suit  brought  on  behalf  of  two  persons, 
Manick  Ram  and  Salgram,  who  are  now 
lunatics,  to  recover  various  portions  of 
landed  property.  The  appeals  have  been 
argued  together. 

There  is  some  confusion  about  the  nature 
of  these  proceedings.  Sometimes,  the  Col- 
lector of  Monghyr  is  spoken  of  as  plaintiflP, 
and,  at  other  times,  the  Court  of  Wards. 
But.  we  conclude  the  fact  to  be  that  an 
application  was  made  to  the  Civil  Court 
under  Section  3  of  Act  XXXV.  of  1858  by 
some  relation  of  the  lunatics ;  and  that,  under 
Section  11,  the  Collector  was  appointed  to 
take  charge  of  the  estate.  The  duty  of  the 
Collector,  however,  is  not  himself  to 
manage  the  estate,  but  to  appoint  a  manager, 
who  is  to.  exercise  the  same  powers  in  the 
management  of  the  estate  as  might  have 
been  exercised  by  "  the  proprietor  if  not  a 
lunatix:."  This  would,  of  course,  include 
the  bringing  of  such  actions  as  the  present, 
and'  strictly,  therefore,  this  action  has  not 
been  properly  brought.  But,  as  this  objection 
has  never  been  taken,  and,  if  taken,  it  might 
have  been  amended  under  Section  33  of  the 
Civil  Procedure  Code,  it  does  not  appear  to 
us  to  be  necessary  for  this  Court  to  consider 
it  as  fatal.  We  only  notice  it  in  order 
that  it  may  not  be  supposed  that  the  Court 
sanctions  such  an  irregularity. 

The  following  pedigree  shews  the  state  of 
the  family  of  the  lunatics  : — 

Rutton  Chand  Sahoo  Kullia. 

Mussamut  Bibce. 


i  *—m 


Gopal  I.al,  married  Musst.  Kumla  Bibec,  Jussodha  Bibce 
Biinohoo  Koonwarcc 


Aujoudhia  Bibec. 


r-  — — — — — '— — — — ^ 
Manickram,  Ro)()ioobur  Dyal. 
.    Salgram. 


It  appears  that  Mussamut  Bibee  was  en" 
titled  to  a  1 2-annas  share  in  a  talook  called 
Gudee  Sumria  and  to  the  entu-e  interest  in  a 
garden  called  Kunkur. 

After  the  death  of  Mussamut  Bibee,  her  son 
Gopal  Lai  clatmed  this  property,  and,  after 
his  death,  his  wife  Bundhoo  Koonwaree 
and  her  daughter  Aujoodhta  appear  to  have 
been  in  possession  of  it.  In  conseqnence, 
however,  of  a  suit  between  Bundhoo  Koon- 
waree and  one  Gopeenath,  in  which  an 
opinion  was  expressed  that  the  sons  of 
Jussodha  Bibee  were  the  true  heirs-at-Uw 
of  Mussamut  Bibee,  a  summary  proceeding  to 
obtain  possession  of  the  property  was  talen 
by  or  on  behalf  of  these  persons  against 
Bundhoo  Koonwaree  and  Aujoodhta,  and  was 
successful.  These  two  ladies  then  brought 
a  suit  to  establish  their  title,  which  suit  was 
in  the  year  1852  referred  to  arbitration,  and 
the  decision  of  the  arbitrator  was  giveli  in 
December  1855.  By  the  award  the  two 
properties  were  divided  equally  between 
Aujoodhia  Bibee  and  the  three  sons  of  Jus- 
sodha Bibee  respectively. 

Bissessur  Dyal  Singh,  the  father  of  Manick 
Ram,  Roghoobur,  and  Salgram,  and  his 
three  sons  were  defendants  in  the  suit  brongbt 
by  Bundhoo  Koonwaree  and  her  daughter, 
and  were  parties  to  the  reference  to  arbitra- 
tion. 

The  3-annas  share  of  the  talook  of  Gadee 
Sumria  awarded  to  Aujoodhia  Bibee  was  sold 
by  her  to  one  Judoonath  Sadye  in  the  year 
i860,  and  by  him  again  sold  to  Koonwar 
Sheopershad  Narain  Singh.  The  first  claim 
in  the  suit  now  brought  on  behalf  of  the 
lunatics  is  against  the  latter  to  recover  this 
3-annas  share  in  the  talook,  on  the  ground  that, 
by  the  Mitakshara  Law,  the  lunatics  and  their 
brother  Roghoobur  were  the  sole  heirs  of 
Mussamut  Bibee  :  that,  at  the  time  when  their 
rights  were  disposed  of  in  the  suit  which 
ended  in  an  arbitration,  they  were  either 
lunatics  or  minors  ;  and,  consequently*  that 
the  award  of  the  arbitrator  is  not  binding  as 
to  them.  The  Piincipal  Sudder  Amcen  has 
decided  upon  this  claim  in  favor  of  the 
plaintiff,  and  this  decision  is  the  subject  of 
appeal  No.  211. 

.  This  being  the  history  of  the  properly  and 
the  contention  of  the  parties,  we  proceed  to 
state  our  opinion  on  the  fads  of  this  Case. 

I.  We  find  that  Manick  Ram  has  been 
an  idiot  from  his  birth.  The  father  asserts 
this,  and  it  is  •tut  feebly  denied  by  the  wit- 
nesses who  gavp  testimony  on  behalf  of  the 
defendant.      Moreover,  it  does  not  appear 
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that  Manick  Ram  ever  took  any  personal 
share  whatever  in  the  proceedings  relating 
to  the  property. 

z.  We  find  that  Salgram  was  18  years  of 
age  in  December  1851.  The  evidence  is 
contradictory  on  this  point,  but  the  majority 
of  the  witnesses  on  both  sides  fix  his  age  at  the 
present  time  sufficiently  high  to  bring  him 
vp  to  18  years  of  age  at  the  date  mentioned. 

3.  We  find  that  Salgram  became  a 
lunatic  at  some  time  subsequent  to  December 
1852,  but  prior  to  December  i88>5.  The  father 
says  that "  for  twelve  years  he  has  been  utterly 
"insane,"  and  that  he  was  insane  at  that 
time ;  that  "  previously  he  used  to  be  sense- 
"Icss,  sometimes  he  used  to  get  over  the 
"disease  now  and  then; "  and  it  is  admitted 
that  he  is  insane  now.  Another  witness 
says  he  has  been  insane  13  or  14  years.  On 
the  other  hand,  though  several  witnesses 
speak  as  to  his  sanity  in  December  1852,  no 
ooe  says  anything  of  his  being  so  subse- 
qaently. 

The  result  <rf  the  first  finding  of  fact  as 
regards  Manick  Ram  is  peculiar.  It,  of 
course,  renders  all  proceedings,  so  far  as  they 
depend  on  his  consent  for  their  validity, 
void.  But  it  also  follows  from  it,  as  is  ad- 
mitted on  all  hands,  that,  according  to  the 
Hindoo  Law  of  Inheritance,  which  excludes 
bom  idiots,  Manick  Ram  has,  by  inheritance, 
DO  rights  at  all.  But,  though  he  could  not, 
as  a  lunatic,  deprive  himself  of  any  right, 
this  does  not  prevent  his  taking  an  estate 
duly  conveyed  to  him,  so  that  the  3-annas 
share  in  the  property  awarded  to  him  by  the 
arbitrator  in  1855  was,  we  think,  effectually 
vested  in  him. 

The  result  of  the  second  and  third  findings 
is  that  Salgram  was  of  age,  and  fully  com- 
petent at  the  time  the  suit  brought  by 
Jussodba  and  Aujoodhia  was  referred  to 
vbitration.  Bat,  on  the  other  hand,  he 
hecame  a  lunatic  before  the  final  decision  of 
the  arbitrator  was  published.  A  difficult 
question,  therefore,  arises  whether  or  no  he 
w«is bound  by  the  award.  We  think  that  this 
»oald  depend  on  the  exact  time  when  Salgram 
finally  lost  his  intellects.  If  he  was  in  a 
^>Qdition  to  manage  his  affairs  down  to  the 
time  when  the  proceedings  before  the  arbi- 
trator were  substantially  concluded,  we  think 
rt  will  not  necessarily  invalidate  the  award 
that  he  became  insane  before  the  time  when 
it  was  finally  published.  We  think  that,  the 
decision  of  the  arbitrator  (against  which 
no  suggestion  of  fraud  is  raised)  having 
b««tt  subsequently  affirmecf*  by  a  Court 
^  law   and    embodied    in'  a    decree,     a 


strong  presumption  arises  in  its  favor  ;  and 
that  the  onus  of  proving  with  minuteness 
the  state  of  Salgram's  mind  at  this  time 
lies  upon  the  parties  who  seek  to  impeach 
the  award.  But  the  evidence  on  this  point 
is  far  from  satisfactory.  Ii  is  extremely 
meagre  and  indefinite,  and  does  not  satisfy 
us  that,  throughout  the  proceedings  before 
the  arbitrator,  Salgram  was  not  in  a  condition 
of  mind  which  would  render  him  responsible 
for  what  was  done  in  his  name  and  with 
his  sanction. 

It  appears  to  us,  therefore,  that  we  ought 
to  give  effect  to  the  award  of  1855  ;  that; 
the  title  of  Aujoodhia  to  a  3-annas  share  of 
the  talook  founded  thereon,  and  which  is  now, 
vested  in  the  defendant  Koonwur  Sheoper-; 
shad  Narain  Singh,  was  a  good  and  valid- 
title  ;  and  that  the  decision  of  the  Principal 
Sudder  Ameen  on  this  claim  ought  to  be^ 
reversed. 

I'he  next  appeal   (No.  209)  arises  on  at 
claim  to  set  aside  a  sale  which  took  plac^- 
in  the  year  1859  of  an  8-annas  share  in^ 
the  Talook  Gudee  Sumria  to  the  defendant 
Shumboonath  Suhaye.     At  this  time  it   isr 
admitted  that  both  Manick  Ram  and  Sal- 
gram were  lunatics,  and  on  the  face  of  the, 
deed  of  sale  Roghoobur  avowedly   acts  as 
their   ''  guardian."      It  is  asserted,  and  we 
agree  with   the    Principal   Sudder    Ameen 
in  believing,  that  the  sale  was  made  to  satisfy, 
a  decree  for  an  ancestral  debt   which  the- 
decree-holder  was  about  to  execute  against, 
the  property  ;   and  that  the  sale   was  one 
which  a  prudent  person  having  management, 
of  the  property  would  have  sanctioned.     The 
result  of  the  award  which  we  have  upheld 
was  to  vest  in  Roghoobur  and  his  brothers 
a  joint  estate  in  a  certain  .share  of  the  an- 
cestral    property,     and     of    this    property 
Roghoobur  was  the  manager.    It  is  true  that 
he  describes  himself  as  *'  guardian,"  which 
he  could  have  no  pretence  in  a  legal  sense 
to   be.     But  we  think  this    misdescription- 
is  immaterial  ;    and  that  the    question    is 
whether,  as  manager,  Roghoobur  had  power 
to  dispose  of  the  property  for  the  purposes, 
above  stated.    Baboo    Dwarkanath    Mitter, 
who  argued   in   support  of    the.   purchase, 
could  quote  no  direct  authority  in  his  favour ; 
but  he  relied  on  a  passage  in  Colebrooke's 
translation   of   the  Mitakshara,   where  it  is, 
said  (page  257,  para.  28):  '*£ven  a  single 
'^  individual  may  conclude  a  donation,  mort- 
"gage,  ^or    sale    of  immoveable    property 
'^  during  a  season  of  distress  for  the  sake 
"of  the  family,  and  specially  for  pious  por« 
"poses.*'     Jn  para.   29,    it   is    saidj   "the\ 
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''meaning  of  the  text  is  this:  while  the  !  Our  judgment  in  appeal  No.  209  ^ill  be 
*'sons  and  grandsons  are  minors  and  in-  I  for  the  respondent,  the  decision  of  the  Prin- 
"  capable  of  giving  their  consent  to  a  gift  j  cipal  Sudder  Ameen  in  his  favor  will  be 
•'and  the  like;  or  while  brothers  are  so  !  affirmed,  and  the  appellant  will  have  to  pay 
"  and  continue  unseparated ;  evien  one  to  the  respondent  the  costs  of  this  appeal, 
"person,  who  is  capable,  may  conclude  a  Our  judgment  in  appeal  No.  211  will  be 
"  gift,  hypothecation,  or  sale  of  immoveable  for  the  appellant,  the  decision  of  the  Princi- 
*•  property,  if  a  calamity  affecting  the  pal  Sudder  Ameen  will  be  reversed,  and  the 
''whole  family  require  it,  or  the  support  of  appellant  will  be  entitled  to  his  costs  in  this 
"the  family   render  it  necessary,   or  indis-  j  Court  and  the  Court  below. 

"  pensable   duties,  such    as    the   obsequies '  • 

"  of  the  father  or  the  like,  make  it  unavoid- ;  rru       j  t  qa 

"able."     It  is  true  that  no  express  mention  The  3rd  January  1867. 

is  here  made  of  lunatics;   but  it  may  be  >  Present: 

argued  with  considerable  force  that  the  text ,       jhe  Honble  J.  P.  Norman  and  W.  S. 

of  the  law  is  general,  and  relates  to  every  Seton-Karr,  Judges. 

kind  of  incapacity ;  and  that  the  mention  of  ;  Ejectment 

minors  in  the  gloss  is  merely  by  way  of  illus- ;  ■'  ^ 


tration.    Moreover,  it  was  admitted  on  the 


Case  No.  1863  of  1866  under  Aa  X.  of  1859. 


argument  that  a  manager  of  a  joint  estate  Special  Appeal  from  a  decision  passed  by 
would  have  a  power  of  alienation  in  such  a  ,  the  Judge  of  BackergungCy  dated  the  ni 
case,  if  his  joint  owners,  though  capable,  i  Aiay  1S66,  affirming  a  decision  passed  by 
were  absent — a  power  which  can  hardly  be  ■  the  Deputy  Collector  of  that  District, 
supported  upon  general  principles  of  agency.  '      dated  the  26th  January  1866. 

There  is   a  good   deal,   therefore,   to  show    j^^j^^  Churn  Banerjee  (Plaintiff),  Appellant, 

that    the    principle    that   the  incapacity  of !  rr 

joint  owners  confers  powers  of  alienation  in  ;  versus 

certain  cases  of  necessity  upon  the  manag- 1  Mahomed  Hashem  and  others  (DefendanU), 

ing  owner  is  general,  and  in  the  absence,  '  Respondents. 

therefore,    of    any    distinct    authority    upon    ^^^,^^  ^^^^^  q^^^,.,^  Banerjee  for  Appellact. 

the  matter,  we  ought  to  affirm  the  validity 

of  the  alienation  in  this  case.    In  this  appeal,  No  one  for  Respondents. 

therefore,     the     decision     of     the     Principal  Where  a  decree  under  Sections  22  and  78,  Aol  X.  of 

Sudder  Ameen  will  be  affirmed.  1859,  for  the  ejectment  of  a  ryot  from  three  plots  of  land 

T\\P.    n*»vt    ftnn#»al    TKo     loc"^    ariseq    on    a  was  executed  aeainst  two  of  the  plots— Held  that  the 

ine    next    appeal   U^-O-    19^;    arises    on    a  pouah  was  not  fn  force  as  regards  the  third  plot  also. 

claim  to  set  aside  a  mortgage,  made  m  the 

name  of  the  father  Bissessur  Naih,  and  his  '  Seton-Karr,  J,  —The  decisions  of  both 
three  sons,  Manick  Ram,  Roghoobur,  and  ,  the  Courts  are  erroneous.  The  plaintiff  sued 
Salgram,  of  the  garden  Kunkur  to  Gobind  ;  previously  under  Sections  22  and  78  of  Ad 
Pershad  and  Juggernath  Pershad,  of  whom  X.  of  1859  for  ejectment  of  the  defendant 
the  defendant  Gobind  Pershad  is  the  survivor,  from  three  plots.  As  to  two  of  the  plots, 
As  already  stated,  we  have  come  to  the  con-  '  the  decree  was  executed,  and  the  plaintiff 
elusion  thatManick  Ram  is  an  idiot  from  birth,  now  sues  for  a  kubooleul  from  the  defendant 
and  had,  therefore,  no  rights  by  inheritance  in  for  the  third  plot  from  which  he  did  not 
this  property,  so  that  his  concurrence  in  the  eject  the  defendant.  The  Courts  are  quite 
sale  is  immaterial,  and  his  incapacity  is  no  wrong  to  hold  that,  because  the  former  decree 
ground  for  setting  it  aside.  Salgram,  on  the  was  not  executed  against  the  third  plot  of 
other  hand,  was  at  this  time  sane  and  of  suffi-  ground,  therefore  the  old  pottah  is  still  in 
cient  age  to  render  the  transaction  binding  as  force.  That  pottah  was  expressly  set  aside 
against  him.  In  our  opinion,  therefore,  the  by  the  former  decision,  and  the  defendant 
decision  of  the  Principal  Sudder  Ameen  in  cannot  be  considered  to  be  still  holding  un- 
favor  of  the  plaintiff  on  this  part  of  the    der  the  said  pottah. 

case  ought  to  be  reversed.  The  plaintiff,  in  law,  has  a  perfect  right 

The  result  is  that  our  judgment  in  the  to  bring  his  present  suit  for  a  kubooi^t;  and 
appeal  No.  195  will  be  for  the  appellant,  the  setting  aside  the  decisions  of  both  the  Courts 
decision  of  the  Principal  Sudder  Apieen  as  on  this  head,  we  hereby  declare  him  to  have 
against  him  will  be  reversed,  and  the  ap-    such  a  right,  and  we  remand  the  case  to  the 


pellant  will  be  entitled  to  his  costs  in  this 
Court  and  in  the  Court  below. 


first  Court  to* find  under  what  terms  the 
kubooleut  should  be  granted. 

d 
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The  3rd  January  1867. 

Present: 

Thellon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Llfflitattoo— Execution— Sections  20  and  2z,  Act 
XIV.  of  1859. 

Case  No.  666  of  1866. 

Miscellaneous  appeal  from  an  order  passed 
ly  the  Judge  of  Sarun,  dated  the  jrst 
Augusf  1S66, 

Kalee  Pershad  Singh  (Decree-holder), 
Appellant, 

versus 

Jankee  Deo  Narain  (Judgment-debtor), 
Respondent. 

Mr,  R,  T.  Allan  and  Bahoos  Divarkanath 
Miller  and  Kishen  Succa  Mookerjee  for 
Appellant. 

Bobms  Jugodanund  Mookenee,  Onookool 
Chunder  Mookerjee^  and  mohesh  Chunder 
Chowdhry  for  Respondent. 

The  attachment  of  property  in  execution  of  a  decree, 
iltboaf^h  attachment  is  afterwards  set  aside,  is  a  suffi- 
deat  issuini^  of  process  of  execution  within  the  meaning 
of  Section  21,  Act  XI V.  of  1859. 

An  appeal  from  an  order  setting  aside  an  attachment 
isa&9iuf-/f</«>  proceeding  to  keep  alive  the  decree  under 
Section  20. 

Macpherson,  J, — Thk  mother  of  two 
minors,  of  whom  the  petitioner  Kalee  Pershad 
is  one,  obtained  a  decree  in  184 1  as  guardian 
of  her  minor  sons,  for  a  sum  of  money  due 
to  the  estate  of  her  deceased  husband.  The 
guardian  never  put  the  decree  in  force. 
The  elder  minor  attained  his  majority  in 
1845,  ^u^  ^^  steps  were  taken  by  him  either 
to  enforce  the  decree.  The  younger  son, 
Kake  Pershad,  came  of  age  in  1849.  ^^ 
1860  he  applied  for  execution ;  his  applica- 
tion was  granted,  process  issued,  and 
certain  property  was  attached  under  it  in 
April  1 86 1.  On  the  13th  July  1861,  the 
attachment  was  set  aside  by  the  Court,  and 
the  order  setting  it  aside  was  confirmed  on 
ippeal  on  the  26th  of  March  1862.  On  the 
iSth  of  March  1865,  the  present  application 
was  made. 

We  think  the  Ix)wer  Appellate  Court  is 
vroDg  in  holding  that  the  application  of 
Kalee  Pershad  in  i860  was  barred  by  lapse 
of  time.  The  same  rules  as  to  limitation 
bare  always  been  applied  in  the  execution  of 
decrees  under  the  procedure  which  prevail- 
ed prior  to  the  enactment  of  Act  VIII.  of 
(859  as  were  applied  in  ordinary  suits  under 
tl»tt  procedure.  In  the  pre»Ait  case,  the 
Court  of   first    instance    rightly    held    that 


Kalee  Pershad  might  apply  for  execution  at 
any  time  within  12  years  from  the  date  on 
which  he  came  of  age — there  being  no  doubt 
that,  at  any  time  within  12  years  of  his  at- 
taining his  majority,  he  might  have  instituted 
a  suit  in  respect  of  a  cause  of  action  which 
had  accrued  during  his  minority. 

The  application,  then,  being  in  time,  we 
have  next  to  consider  whether,  under  the 
circumstances  which  have  occurred,  there 
was  any  issue  of  *' process  of  execution'' 
within  the  meaning  of  Section  21  of  Act 
XIV.  of  1859,  such  as  to  keep  the  decree 
alive.  We  are  of  opinion  that,  however 
limited  may  be  the  construction  put  upon  the 
words  of  Section  21,  the  issuing  the  attach- 
ment and  attaching  property  under  the  war- 
want  in  April  1861  was  certainly  a  sufficient 
issuing  of  process  of  execution  within  the 
meaning  of  the  Section  referred  to.  It 
seems  to  us  that  the  process  was  none  the 
less  issued,  because  it  was  afterwards  set 
aside. 

Process  of  execution  having  been  issued 
so  as  to  keep  the  decree  alive  under  Section 
21,  it  remains  for  us  to  determine  whether, 
within  the  meaning  of  Section  20  of  Act 
XIV.  of  1859,  any  proceeding  to  enforce 
the  decree,  or  to  keep  it  in  force,  was  taken 
within  three  years  next  preceding  the  ap- 
plication, out  of  which  the  present  appeal 
arises.  The  answer  to  this  question  depends 
on  whether  the  proceedings  in  appeal  from 
the  order  of  July  13th,  1861,  are  "proceed- 
ings to  enforce"  the  decree,  or  to  keep  it 
alive;  for,  unless  the  three  years  are  to  be 
calculated  from  the  date  of  the  dismissal  of 
the  appeal  on  the  26ih  of  March  1862,  there 
is  no  doubt  that  the  present  application  is 
barred  as  having  been  made  more  than  three 
years  subsequently  to  that  date.  In  our 
opinion,  the  applicant  is  entitled  to  the 
benefit  of  these  proceedings,  and  is  within 
time.  There  is  nothing  in  Section  20  which 
limits  the  proceedings  therein  mentioned  to 
original  proceedings,  and  it  appears  to  us 
that  the  appeal  from  the  order  setting  aside 
the  attachment  cannot  be  regarded  as  other 
than  a  proceeding,  the  bond-fide  object  of 
which  was  (as  its  effect  would  have  been 
if  the  appeal  had  been  successful)  to  enforce 
the  decree. 

While  we  hold  that  Kalee  Pershad  is  en- 
titled to  enforce  this  decree,  we  think  that 
he  is  entitled  to  do  so  only  as  regards  his  own 
interest  in  it,  that  is  to  say,  as  regards  a  one- 
half  share  in  it.  The  rights  of  the  elder 
brother  are  barred,  he  having  taken  no  steps 
to  enforce  the  decree.    It  has  been  contended 
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that,  inasmuch  as  Kalee  Pershad  has  ap- 
plied In  time,  his  brother,  who  must  be 
taken  to  have  had  a  joint  interest  in  the 
decree,  gets  the  benefit  of  Kaiee  Pershad's 
application.  But,  although  the  guardian 
originaily  sued  on  behaK  of  both  the  minors, 
their  position  now  is  not  that  of  two  persons 
who  have  jointly  obtained  a  decree.  Kalee 
Pershad  rests  his  application  to  execute 
the  decree  so  far  as  it  relates  to  his  brother's 
share,  on  an  assignment  of  that  share  to  him 
by  his  brother.  But  that  assignment  was 
made  by  the  brother  after  his  right  was 
barred,  and  could  pass  to  Kalee  Pershad 
no  right  which  the  assignor  did  not  himself 
have^  Moreover,  there  is  a  certain  discre- 
tion vested  in  the  Courts  as  regards 
the  issue  of  execution  on  the  application  of 
onlv  one  of  several  decree-holders  or  on 
the  application  of  the  assignee  of  the  original 
decree-holders  {see  Sections  207,  208,  and 
221  of  Act  VIII.  of  1859);  and,  in  the 
present  case,  considering  the  very  great 
length  of  time  which  has  elapsed  since  the 
decree  was  passed,  and  the  very  great 
laches  of  all  those  (including  Kalee  Pershad) 
interested  in  the  decree,  we  think  that  the 
execution  issued  should  be  limited  in  amount 
to  one-half  of  the  whole  sum  due  under  the 
decree. 


The  3rd  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Limttation--Execution->Section  20,  Act  XIV. 

of  X859. 

Case  No.  636  of  1866. 

Micellaneous  Appeal  from  an  order  passed  hy 
the  Judge  0/  Moorshedahad,  dated  the  22nd 
June  t866f  affirming  an  order  passed  by 
the  Sudder  Moonsiff  of  thai  District,  dated 
the  yth  April  1866. 

Shoo  Chand  Chunder  (Decree-holder), 

Appellant^ 

versus 

Mr.  D.  Grant  (Judgment-debtor),  Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

No  one  for  Respondent. 


Where  an  application  for  execution  was  made,  and 
sdt 

cicnt  to  keep  the  decree  alive  under  Section  x>,  Act  XIV. 


notice  was  issued  thereupon  to  the  judgment-debtor,  the 
proceeding,  being  apparently  bond  fide,  was  held  suffi- 


of  1859. 

Mac pher Sony  J, — We  think  that  the  IwOwer 
Court    is  wrong,   and  that  the   appellant's 


right  to  issue  execution  is  not  barred.  The 
decree  is  dated  the  23rd  August  1863.  On 
the  19th  August  1865,  an  application  for 
execution  was  made,  and  notice  was  issued 
thereupon  to  the  judgment-debtor.  It  is 
true  that  nothing  more  was  then  done,  aod 
that  the  application  was  struck  of!  eventually 
for  want  of  prosecution.  Still  there  is  no- 
thing to  lead  to  the  conclusign  that  the  pro- 
ceeding was  not  bond  fide.  Such  a  pro- 
ceeding is  sufficient  to  keep  tl^  decree 
alive  under  Section  20  of  Act  XIV.  of  1^9. 
Then  the  present  application  (for  attachment 
of  the  person  of  the  debtor)  was  made  on 
the  7th  March  1866,  within  three  years  of 
previous  proceedings. 

We  reverse  the  order  of  the  Ix)wer  Appel- 
late Court,  and  direct  that  execution  do  issue. 


The  3rd  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macphersoo, 

Judges, 

Attachment  of  debts— Notice— Execntiofl  of 
joint  decree— Sections  207  and  ^1  Act  VIII. 
of  1859. 

Case  No.  613  of  1866. 

Miscellaneous  Appeal  from  an  order  passtd 
by  the  OfficicUing  Judge  of  Moorshedald^ 
dattd  the  nth  June  i866,  reversing  an 
order  passed  by  the  Sudder  Anieen  of  thai 
District,  dated  the  26th  February  1866, 

Thakoor  Dass  Sing  (Judgment-debtor), 

Appellant, 

versus 

Luchmeeput  Doogur  (Decree-holder), 
Respondent. 
Baboo  Hem  Chunder  Banerjee  for  Appellwt. 

Baboos    Onookool   Chundtr    Mookerjee  and 
Bungshee  Buddun  Mitter  for  Respondent. 

When  the  property  to  be  attached  consists  ol  d^Js, 
a  written  notice  of  attachment  is  necessary  under  Sec- 
tion 236,  Act  VIII.  of  1859.  Until  the  debtor  receive* 
such  notice,  he  is  bound  to  pay  the  amount  oth» 
debt  to  the  creditor,  whose  right  to  receive  it  has  been 
declared  by  a  decree  of  Court;  and  it  is  no  part  of  IM 
duty  of  the  debtor  to  make  enquiries  whether  his  cre- 
ditor is  or  is  not  entitled  to  receive  the  money.         . 

Thoujfh  one  of  two  or  more  decree-holders  may*  w^" 
the  permission  of  the  Court,  take  out  execution  oU 
joint  decree  under  Section  207,  the  execution  must  be 
tor  the  whole  decree,  and  not  for  any  fractional  ^Vlj! 
which  the  decree-holder  may  consider  himself  entitled* 
the  Court  making  such  order  as  may  be  necessary  iw 
protecting  the  interests  of  other  decree-holders. 

Loch,  /.—The  facts  stated  to  us  are  as 
follows:  Shumboonath  Rov  and  two  others 
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obtained  a  decree  against  Tbakoor  Dass  Sing. 
Lucbmeepnt  held  a  decree  against  Shumboo- 
oath  and  another,  and  in  execution  of  his 
decree  attached  their  shares  in  the  decree 
they  held  against  Thakoor  Dass.  No  notice 
of  this  attacbnient  was  given  to  the  parties, 
and  before  the  sale  in  execution  of  Luchmee- 
pot's  decree  took  place,  Thakoor  Dass  paid 
the  sam  due  by  liim  to  his  creditors,  who  filed 
a  petition  in  Court,  certifying  that  they  had 
received  t&e  money,  and  the  decree  was  struck 
off  as  folly  satisfied. 

Lucbmeeput  then  applied  to  the  Court 
to  have  the  rights  and  interests  of  his  debtors 
in  the  decree  they  held  against  I'hakoor  Doss 
sold  in  satisfaction  of  his  decree.  This  was 
done,  and  Luchmeeput  became  the  purchaser, 
and  took  oat  execution  against  Thakoor  Doss 
who  pleaded  payment.  The  first  Court  has 
treated  the  decree  as  a  negotiable  instrument, 
and  thinks  that  no  notice  to  the  debtor  was  ne- 
cessary. The  Judge  in  appeal  thinks  that  it 
is  open  to  question  whether  a  notice  to  the 
debtor  is  necessary,  and  whether  Sections  236, 
237,  and  238,  are  applicable,  but  he  adds 
thit  the  practice  of  his  Court  has  been  not 
to  issue  a  separate  notice  to  the  parties.  He 
considers  also  that  it  was  the  duty  of  the 
debtor  Thakoor  Dass  to  have  satisfied  him- 
ielf  that  bis  creditors  were  entitled  to  receive 
the  mon^  before  he  made  any  payment  to 
them. 

We  must  first  point  out  to  the  Judge  that 
DO  practice  of  his  Court  can  override  the 
hw^and  that  the  sooner  any  practice  in  force, 
which  either  omltti  to  do  what  the  law  requires 
to  be  done,  or  does  what  the  law  forbids, 
he  abolished  the  better.  The  law,  Section 
*36,  Act  VIII.  of  1859,  is  perfectly  clear,  and 
points  out  what  is  the  duty  of  the  Cotnt 
in  execution  of  a  decree,  when  the  property 
sought  to  be  attached  consists  of  debts.  The 
Jndgc  has  not  fallen  into  the  error  of  the 
Swidcr  Ameen  who  considered  the  decree 
to  be  a  negotiable  instrument,  and  he  should 
therefore  have  proceeded  under  the  provisions 
^Section  236  which  requires  that  attachment 
is  to  be  *•  made  by  a  written  order  prohibiting 
**  the  creditor  from  receiving  the  debts,  and 
**  the  debtor  from  making  payment  thereof  to 
**any  person  whomsoever,  until  the  further 
**onlw  of  the  Court.*'  This  has  not  been 
<h>Qe,  and  till  the  debtor  received  this  notice, 
k  was  bound  to  pay  the  amount  of  his  debt 
to  Ike  creditor  whose  right  to  receive  it  had 
J«cn  dechu'ed  by  a  decree  of  Court,  and  it 
«a»  no  pact  of  the  duty  of  tl^re  debtor  to 
>ahe  enquiries  whether  his  cx^ditor  was  or 
^«  not  entitled  to  receive  the  mone) . 


It  is  urged  that  the  Lower  Courts  have 
found  payment  made  by  Thakoor  Dass  to  be 
collusive.  There  is  no  distinct  finding  of 
collusion,  and  we  certainly  see  no  sufiScient 
grounds  for  such  a  conclusion  from  the  con-* 
duct  of  the  parties,  for  we  find  that  one 
of  the  decree-holders,  whose  right  in  the 
decree  against  Thakoor  Dass  was  not 
attached,  joined  in  tbe  certificate  to  the 
Court  that  the  decree  had  been  satisfied. 

Objection  has  also  been  taken  to  the  order 
of  the  Judge  permitting  tbe  auction-pur* 
chaser  to  take  out  execution  of  his  share 
in  the  decree.  It  has  been  ruled  by  this 
Court  that,  though  one  of  two  or  more 
decree-holders  may,  with  tbe  permission  of 
the  Court,  take  out  execution  of  a  joint 
decree  under  Section  207,  Act  VIII.  of  1859, 
the  execution  must  be  for  the  whole  decree, 
and  not  for  any  fractional  share  to  which 
the  decree- holder  may  consider  himself  en« 
titled,  the  Court  making  such  order  as  may  be 
necessary  for  protecting  the  interests  of 
other  decree-holders.  For  the  reasons  given 
above,  we  think  the  orders  passed  by  the 
Lower  Courts  are  erroneous,  and  must  be 
reversed.  We,  therefore,  set  them  aside, 
and  decree  this  appeal  with  all  costs. 
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The  3rd  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Jurisdiction  (of  Civil  Court)— Reversal  of  order 

of  Criminal  Court. 

Case  No.  1794  of  1866. 

Special  Appeal  from  a  decision  passed  hy  the 
Deputy  Commissioner  of  Ilazareebaghy 
dated  the  2jrd  April  1S66,  reversing  a 
decision  passed  by  the  Moonsiff  of  Chupra^ 
dated  the  2^ih  Januctry  1866, 

Bakas  Ram  Sahoo  (PlaintiiT),  Appellant^ 

versus 

Chummun  Ram  (Defendant),  Respondents 

Baboo  Roopnath  Banerjee  for  Appellant. 
Baboo  Tarucknath  Sein  for  Respondent. 

Where  a  Magistrate  made  an  order  for  the  removal  of 
a  shed  as  being^  an  obstruction  to  a  thoroughfare  under 
Section  30S  of  the  Code  of  Criminal  Procedure,  and 
the  owner  of  the  shed,  on  disobeying  that  order,  was 
fined  under  Section  291  of  the  Penal  Code — Held  that 
no  suit  would  lie  in  the  Civil  Court  to  establish  the 
owner's  righf  to  keep  up  the  shed. 

Seton-Karr,  ^.— ^We  are  of  opinion  that 
the  decison  of  the  Lower  Appellate  Court 
is  substantially  correqt.    The  plaintiff  had 
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been  declared  liable  to  fine  under  Section  291, 
Penal  Code,  for  continuing  a  nuisance  after 
injunction  to  discontinue  it;  and  there  is  no 
doubt  that,  under  Section  308  of  the  Code  of 
Criminal  Procedure,  the  Magistrate  had  full 
power  to  order  an  obstruction  such  as  that 
complained  of  to  be  removed. 

The  plaintiff,  having  been  fined,  then 
brought  a  suit  against  the  defendant,  the  ori- 
ginal complainant,  to  try  his  right  to  keep 
up  the  obstruction,  and  the  Moonsiff  decreed 
the  claim,  saying  that  there  was  no  public 
thoroughfare,  but  a  private  one  used  by  the 
residents  of  the  spot.  It  is  tolerably  clear 
from  this,  that  the  road  on  which  the  ob- 
struction was  raised  is  a  public  pathway  for 
the  use  of  the  neighbourhood,  in  the  ordi- 
nary sense  of  the  term.  In  our  opinion, 
then,  the  Moonsiff,  as  the  case  was  brought, 
had  really  no  right  to  entertain  the  suit  at 
all.  Whether,  if  the  suit  had  been  institut- 
ed against  the  Magisterial  authorities,  and 
if  it  had  raised  the  question  of  a  private 
right  to  the  pathway  as  vested  in  the  plaint- 
iff, and  as  distinct  from  a  public  right,  the  suit 
might  not  have  been  cognizable,  is  another 
question.  But,  as  the  suit  was  brought,  it  was 
liable  to  dismissal  at  once. 

Seeing,  then,  no  legal  grounds  to  disturb 
the  conclusion  at  which  the  Deputy  Com- 
missioner has  arrived,  we  dismiss  the  appeal 
with  costs. 

Norman,  J, — Bakas  Ram  Sahoo  having 
erected  a  thatched  shed  against  a  wall  of 
his  dwelling-house,  one  Chummun  Ram 
obtained  an  order  from  the  Magistrate  for  its 
removal,  as  interfering  with  and  being  a 
nuisance  to  a  thoroughfare  under  Section  308 
of  the  Code  of  Criminal  Procedure. 

Bakas  Ram,  disobeying  the  order  of  the 
Magistrate,  continued  the  nuisance,  and  was, 
consequently,  on  the  complaint  of  Chummun 
Ram,  convicted  under  Section  291  of  the 
Penal  Code  and  fined. 

Bakas  Ram  then  brought  a  civil  suit  against 
Chummun  Ram  in  the  Court  of  the  Moonsiff 
of'Chupra  to  establish  his  right  to  keep  up 
the  thatched  shed. 

The  Moonsiff  gave  the  plaintiff  a  decree, 
as  he  says  by  reversal  of  the  order  of  the 
Criininaf  Court,  dated  the  loih  of  October 
1865. 

His  decision  was  reversed  on  appeal  by 
the  Deputy  Commissioner,  who  held  that  the 
Moonsiff  had  no  power  to  entertalti  the  suit. 

The  plaintiff  now,  on  special  appeal,  con- 
tends before  us  that  the  judgment  of  the 
first  Court  was  correct. 


We  think  it  clear  that  no  action  lies 
against  the  defendant  Chummun  Ram.  On 
his  information,  the  Magistrate  made  an 
order  for  the  removal  of  the  shed  as  an  ob- 
struction to  the  thoroughfare  under  Section 
308,  and  on  the  plaintiff  disobeying  that 
order,  on  his  information  again,  the  Magis- 
trate fined  the  now  plaintiff  for  disobedience 
under  Section  291  of  the  Penal  Code. 

In  making  his  complaints  before  the  Ma- 
gistrate, the  defendant  was  simply  exercis- 
ing the  right  which  every  subject  of  Her  Ma- 
jesty possesses  of  seeking  redress  for  a  griev- 
ance which  he  believed  himself  to  have  sus- 
tained by  legal  proceedings  before  a  comj^ 
tent  tribunal. 

As  against  the  plaintiff  and  in  favor  of  the 
defendant,  the  order  and  conviction  are 
probably  conclusive  evidence  as  to  the  exist- 
ence of  the  thoroughfare,  and  the  obligations 
of  the  plaintiff  in  respect  thereof.  (iV^  Rex 
versus  St.  Pancras,  Peake's  Cases,  220,  221; 
The  Queen  versus  The  Inhabitants  of 
Haughton,  i  Ellis  and  Blackburn  501.) 

Whether,  in  this  particular  case,  the  plaint- 
iff could  have  appealed  from  the  order  and 
conviction  of  the  Magistrate,  appears  to  me 
wholly  immaterial.  If  the  Legislature  has 
not  thought  fit  to  provide  an  appeal  in  cri- 
minal cases,  when  the  amount  of  a  fine  im- 
posed is  less  than  50  rupees,  the  absence  o( 
a  right  of  appeal  does  not  give  the  Civil 
Courts  a  power  to  examine  the  sentence. 

It  is  not  necessary  to  say  whether  any  suit 
would  lie  in  the  Civil  Courts  by  the  plaintiff 
for  a  declaration  that  the  place  in  question, 
though  treated  by  the  Magistrate  as  a 
thoroughfare,  is  not  so.  If  any  such  soH 
could  be  maintained,  it  is  clear  that  the  Go- 
vernment, as  representing  the  rights  of  the 
public,  would  be  a  necessary  party. 

The  case  referred  to  by  the  Moonsiff, 
Anund  Mohun  Khan  versus  Roy  Shumbhoo-  ■ 
nath  Chuckerbutty,  S.  D.  A.  Rep.,  4th  May 
1P58,  shews  that  such  an  action  cannot  be 
sustained  against  a  party  in  the  position  of 
the  defendant. 

The  Moonsiff  has  not  confined  himself  to 
trying  the  case  as  if  the  question  was  one 
simply  as  to  whether  the  road  was  a  public 
or  private  one,  but  by  going  into  all  sorts 
of  other  questions  which  were  disposed  of 
by  the  proceedings  before,  the  Magistrate 
has  laid  himself  open  to  the  severe  aninaa^i* 
versions  of  the  Deputy  Commissioner, 

We  dismiss  the  appeal,  and  affirm  the 
decision  of  thie  Deputy  Commissioner,  with 
costs. 
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The  4th  January  1867. 

Preseni : 

The  Honble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Onus  protMutdt—Liiiiitation^Siirvey-award. 

Case  No.  1926  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Sylhet,  dated  the  yth  May 
1866,  reversing  a  decision  passed  by  ike 
Moonsiff  of  Russoolgunge,  dated  the 
26ih  October  186^. 

Kumola  Dassee  and  others  (Defendants), 

Appellants^ 

versus 

Syud  Azmur  Ali  (PlaintifiF),  Respondent, 
Baboo  Rajendurnath  Rose  for  Appellants. 
Mr,  C.  Gregory  for  Respondent. 

Where  a  plaintiff  sued  to  reverse  a  survey-award 
«ore  than  3  years  after  it  was  passed,  and  the  de- 
fcadant  specially  alleged  that  the  suit  was  not  in  time, 
fteMiKs  was  held  to  be  on  the  plaintiff  to  remove  the 
^  to  his  sttiL 

SitoH'Karr,  jf, — There  is  no  force  in  the 
plea  that-  the  Judge  was  wrong  in  receiv- 
ing a  certain  document  in  appeal.  The 
JQdge  might  and  did  exercise  his  discretion 
in  such  a  matter. 

The  plea  that  the  Judge  has  not  correctly 
decided  the  issue  as  to  limitation  has  weight. 
On  the  plaintiff's  own  case,  as  started  by 
ten,  he  sued  to  reverse  an  award  of  the 
ttnrey  department  more  than  three  years 
•fer  it  was  passed.  The  defendant  specially 
^Ked  that  the  suit  .was  not  in  time.  It 
'as  for  the  plaintiff  to  remove  the  bar  to  his 
suit,  and  to  explain  how  or  why  he  was  not 
^•■id  to  sue  within  three  years  under  the 
Pulsions  of  Clause  6,  Section  x  of  Act 
5IV.  of  1859,  and  the  last  Section  of  Act 
MIL  of  1848. 

^c  set  aside  the  decision  of  the  Judge, 
Jjd  remand  the  case  to  him  for  a  correct 
Wing  on  the  point  of  limitation,  and  for  a 
*^oii  on  the  merits  if  -he  thinks  it 
'•ccessary.  • 
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The  4th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  \V.  S. 
Seton-Karr,  Judges, 

Arbitration— Section  3x4,  Act  VIII.  of  x859. 

Case  No.  1907  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  2nd  May 
1S66,  reversing  a  decision  passed  by  the 
Moonsiff  of  Russoolgunge,  dated  the  20th 
September  iS6^. 

Suroop  Ram  Deb  (one  of  the  Defendants), 

Appellant. 

versus 

Gobind  Ram  Deb  (Plaintiff),  Respondent, 

Baboo  Rajendurnath  Rose  for  Appellant. 

Baboo  Grish  Ch under  Ghose  for  Respondent. 

Where  both  parties  could  not  agree  in  nominating  an 
arbitrator,  and  the  Judge  nominated  one  under  Section 
314,  Act  VIII.  of  1859,  and  one  of  the  parties,  six  weeks 
after  the  nomination,  objected  to  the  judge's  nominee, 
but  could  not  show  on  appeal  that  he  did  not  request 
the  Judge  to  nominate  some  one,  the  appointment  was 
held  good  and  binding  upon  both  parties. 

Norman^  J, — In  this  case  it  appears  that 
an  appeal  from  the  order  of  the  Moonsiff  was 
presented  to  the  Judge  of  Sylhet.  Pending 
the  appeal,  the  partfes  agreed  to  refer 
the  matter  to  arbitration.  The  parties  not 
being  able  to  agree  in  naming  anybody,  the 
Judge  nominated  an  arbitrator  under  Section 
314  of  Act  VIII.  of  1859. 

The  defendant,  six  weeks  after  the  no« 
mination,  appears  to  have  objected  to  the 
Judge's  nominee  upon  the  ground  that  he 
(defendant)  did  not  nominate  him.  He  now 
appeals  to  this  Court,  and  alleges  that,  inas-* 
much  as  he  refused  to  accede  to  the  nomina- 
tion  made  by  the  Judge,  he  is  not  bound  by 
the  award  which  has  been  made,  but  he  does 
not  show  that  he  did  not  request  the  Judge 
to  nominate  some  one. 

Looking  at  the  orcter  passed  by  the  Judge 
in  nominating  the  arbitrator,  there  is  nothing 
which  leads  us  to  any  inference  other  than 
that  both  parties  were  desirous,  and  did 
then  desire  the  Judge,  to  nominate  an  arbi- 
trator, ft  so,  the  appointment  is  good  and 
binding  upon  both  parties,  aad  we  therefore 
dismiss  the  appeal  with  costs  and  interest. 
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The  4th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

BTidence— Copy  of  Qainqaennial  Register. 

Case  No.  1442  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  12th 
May  t866,  affirming  a  decision  passed  by 
the  Principal  Suddtr  Ameen  of  that  Dis- 
trictf  dated  the  joth  July  1864, 

Sreemutty  Oodoy  Monee  Debee  and  others 
(Plaintiffs),  Appellants, 

versus 

Bishonath  Dutt  and  others  (Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Dwarkanath 
Mitter  for  Appellants. 

Baboo  Onoohool  Chunder  Mookerjee  for 
Respondents. 

An  examined  copy  of  a  quinquennial  register  is  evi- 
dence without  the  production  of  the  original. 

Norman,  J, — ^This  case  must  be  remanded 
to  the  Judge  for  trial. 

The  plaintifiFs  on  appeal  have  objected 
that  the  Judge  has  improperly  rejected 
certain  evidence.  First,  a  copy  of  a  quin- 
quennial register  dated  in  1201. 

The  Judge  says  that  "there  is  no  evi- 
dence to  show  that  any  attempt  was  made  to 
produce  the  original  register,  or  that  it  was 
beyond  the  power  of  the  plaintiffs  to  pro- 
cure its  production,"  and  he  therefore  reject- 
ed the  copy.  Now,  the  quinquennial  re- 
gister is  a  document  of  a  public  nature; 
and  it  is  a  rule  of  law  that,  whenever  a 
document  is  of  a  public  nature  and  admis- 
sible in  evidence  as  such,  an  examined  copy 
is,  on  grounds  of  public  convenience,  admis- 
sible. On  this  principle  we  think  an  ex- 
amined copy  of  a  quinquennial  register  is 
evidence  without  the  production  of  the 
original. 

No  doubt,  the  Judge  would  have  acted 
wisely  and  prudently  in  sending  for  the 
original  from  the  Collector's  office  in  order 
to  see  whether  there  was  any  reason  to 
doubt  the  antiquity  and  authenticity  of  the 
original.  But  the  plaintiffs,  in  producing 
an  authenticated  copy  of  it,  did  all  that  they 
were  bound  to  do. 

Secondly. — The  Judge  has  rejected  copies 
of  a  Nikas  Latbundee  of  120a,  ^d  some 
Mousabundee  papers  of  uoo,  which  were 
prepared  and  deposited  in  the  Collectorate 


under  the  provisions  of  Section  10  of  Regu- 
lation I.  of  1793. 

It  appears  that  a  petition  was  presented 
by  the  plaintiff  in  the  first  Court,  praying 
that  the  originals  should  be  sent  for;  and 
we  think  that  that  petition  should  have 
been  acceded  to. 

Thirdly,— It  is  objected  that  the  Judge 
rejected  the  proceedings  before  the  Moonslff 
in  which  the'  Maharajah  of  Bunwarabagh 
claimed  certain  property  now  in  dispute  in  a 
suit  in  which  Pearee  Dossee  was  the  plaintiff 
and  judgment-creditor,  and  the  defendant's 
predecessors  in  title  were  the  defendants  and 
judgment-debtors. 

It  appears  that  in  that  suit  the  Mabarajaii 
claimed  the  land  now  in  dispute,  asserting 
his  title  openly  in  Court,  and  saccessfnlly 
against  the  judgment-creditors  of  the  de- 
fendant's predecessors  in  title,  and  Sreenath 
Haldar,  who  was  that  predecessor,  appears 
to  have  taken  no  steps  to  resist  the  claim 
in  any  way. 

We  think  that  such  an  assertion  of  title 
so  made,  and  so  submitted  to,  is  a  strong 
fact  to  show  that  all  the  parties  then  acqui- 
esced in  the  claim  of  the  Maharajali. 

Fourthly,— li  was  objected  that  the  depo- 
sitions of  certain  witnesses  taken  in  a  former 
suit  were  not  admitted.  It  appears,  however, 
from  the  judgment  of  the  Judge,  that  no  proof 
was  given  that  those  witnessess  were  dead, 
and  therefore  the  necessary  preliminary  evi- 
dence that  would  have  given  rise  to  the 
question,  whether  such  evidence  was  admis- 
sible or  not,  was  not  adduced.  On  the  facts 
then  before  him,  the  Judge  rightly  rejected 
those  depositions. 

Ft/thly.—li  was  objected  that  an  authen- 
ticated copy  of  a  certain  ekrar  purporting 
to  have  been  executed  by  one  I3ishurobar 
Dutt,  the  father  of  the  defendant  No.  8,  was 
improperly  rejected  by  the  Judge,  upon  the 
ground  that  it  was  not'  filed  at  the  first  hear- 
ing. We  find,,  however,  that  it  was  received 
by  the  Principal  Sudder  Ameen  at  a  sub- 
sequent period  under  Section  128  of  Act 
VIII.  of  1859.  We  see  no  reason  for  sup- 
posing that  the  Principal  Sudder  Ameen 
was  not  perfectly  right  in  receiving  it  when 
he  did,  and  we  think  that  the  Judge  should 
have  looked  at  the  documents  independenlly 
of  that  objection.  Of  .course,  we  do  no| 
say  what  weight  he  ought  to  have.aitached 
to  it,  or  whether  that  document,  as  a  copy? 
should  have  been  admitted  without  the  piO" 
duction  of  the  original,  or  whether  it  should 
now  be  admitted  as  legal  evidence  on  the 
remand. 
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On  cross-appeal  it  is  objected  that  the 
plea  of  limitation  has  not  been  decided.  We 
think  that  this  objection  on  cross-appeal  is 
well-founded,  and  on  remand  the  Judge 
must  take  up  and  try  the  issue  of  limitation. 


i 


The  4th  Januar}'  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Efidence  -*  Receipts  of  rent  by  former  owners. 

Case  No.  1871  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Hooghly,  dated  the  2jrd  April 
j866,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
tsth  September  186^. 

\Voomesh  Chunder  Mookerjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Sreemutty  Bama  Dossee  (Defendant), 
Respondent, 

Baboo  Greesh  Chunder  Ghose  for 
Appellants. 

Baboo  Romanath  Base  for  Respondent. 

Reodfits  of  rent  purporting  to  have  been  given  bv  the 
farmer  owners  of  a  jote  are  not  admissible  in  evidence 
vitlxnit  proof  is  to  the  handwritingf  of  the  parties  who 
saw  them,  or  some  satisfactor>'  account.of  the  custody 
fron  which  they  came. 

Norman,  J, — Thus  is  an  appeal  from  the 
decision  of  the  Judge  of  llooghly  reversing 
that  of  the  Deputy  Collector,  Mr.  Ryland. 

The/rj/  point  made  before  us  is  that  the 
Jud{?c  says  that  ex-parte  decrees  for  rent  of 
plots  A  and  B  are  not  valid  proof  that 
defendant  had  possession,  and  that  there  is 
no  other  evidence  of  possession. 

The  T^wer  Appellate  Court  has  apparently 
quite  overlooked  very  important  evidence  on 
uiii  subject,  which  is  alluded  to  by  the  De- 
pnty  Collector  who  made  a  local  investiga- 
tion. 

The  Lower  Appellate  Court  assumes  that 
the  Sums  decreed  in  the  ex-parte  suits  for  the 
fCQt  of  the  plots  in  question  were  actually 
paid.  The  first  Court  records  that  this 
paytncm  was  not  denied.  If  that  is  so,  the 
fact  that  the  defendant  submitted  to  pay 
r^nt  for  plots  A  and  B  under  those  derees 
appears  very  strong  proof  ipdeed  that  he 
^w  in  possession  of  these  lands  when  the 
^tnU  ftccmed  due. 


The  second  point  is  that  the  Judge  ap- 
pears to  have  supposed  that  the  notice  of 
enhancement  did  not  apply  to  the  tank. 
This  appears  to  be  a  mistake.  The  notice 
is  said  to  apply  to  the  entire  jote  within 
which  the  tank  fs  comprised,  ana  it  appears 
not  to  be  denied  that,  if  the  tank  is  not  lakhe- 
raj  but  within  this  jote,  the  notice  applies 
to  it. 

Thirdly. — The  Judge  appears  to  have  ad- 
mitted a  quantity  of  dakhilahs  said  to  have 
been  received  from  former  owners  of  the 
jote  in  question  as  evidence  without  any 
proof  whatever  as  to  the  handwriting  of 
the  parties  who  gave  them,  or  any  satis- 
factory account  of  the  custody  from  which 
they  came. 

No  doubt,  if  a  r}'ot  says, ''  For  twenty  years 
I  have  paid  rent  at  a  certain  rate,  and 
here  are  the  receipts  which  from  year  to 
year  I  have  obtained,''  that  may  be  sufficient 
primd  facie  evidence  as  to  the  genuineness 
of  the  receipts  without  specific  evidence  as 
to  the  handwriting  of  and  particulars  6f 
the  circumstances  under  which  each  was 
obtained.  Other  cases  might  be  suggested 
in  which  general  evidence  as  to  documents 
of  this  character  might  be  sufficient.  But 
no  landholder  would  be  safe,  if  the  mere 
hearsay,  which  has  been  allowed  in  this  case 
as  to  the  receipts,  were  to  be  admitted  as 
evidence. 

We  remand  the  case  to  the  Judge  for  a 
new  decision. 


The  4th  January  1867. 

Present : 

The  Hon'ble  G.  Ix)ch  and  A.  G.  Macpherson, 

Judges, 

Tennre— Ryot— Middleman  —  CitU  Salt  by  n«- 
saccessfnl  claimant  under  Section  xod^  Act  Z. 
of  Z859. 

Case  No.  1428  of  1866. 

Special  Appeal  from  a  decision  passed  by  Mr, 
J,  R,  Aluspratt,  Judge  of  Purneahy  dated 
the  i^th  February  t866,  reversing  a  deci^ 
sion  passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  loth  July  lS6j. 

Karoo  Lai  Thakoor  (Plaintiff),  Appellant, 

versus 

Luchmceputy  Doogur  (Defendant),  Respond' 
*  ent. 

Baboos  Onookool  Chunder  MookerJH  and 
Tarucknath  Sein  for  Appellant 
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Messrs.  R.  V.  Doyne  and  R.  T.  Allan  and 
Baboo  Sreenath  Doss  for  Respondent. 

The  sub-letting  of  a  tenure  does  not  necessarilv  make 
a  ryot  a  middleman.  A  ryot,  who  holds  landf  under 
cultivation  by  himself  or  by  others  taking:  under  him, 
is  not  a  middleman.  His  holdings,  therefore,  is  not  one 
the  transfer  of  which  requires  registration  under  Seq^'i^^n 
17,  Act  X.  of  1859,  and  a  suit  will  lie  in  the  Civil  Court 
in  such  a  case  to  an  unsuccessful  claimant  under  Section 
106  of  that  Act. 

*  Macpherson,  J, — The  respondent  Luch- 
ineeput  Singh,  as  zemindar,  obtained  a  decree 
in  the  Court  of  the  Deputy  Collector  for 
arrears  of  rent  of  the  tenure  which  is  the 
subject  of  the  present  suit.  In  execution 
of  that  decree,  the  tenure  was  sold  on  the 
J7th  of  July  1864,  and  Luchmeeput  Singh 
himself  became  the  purchaser. 

On  the  19th  of  April  1865  the  plaintiff 
instituted  the  pr<;sent  suit  in  order  to  haye 
the  sale  in  the  Deputy  Collector's  Court  set 
aside.  The  plaintiff  claims  as  having,  on 
the  9th  of  May  1861,  bought  the  tenure  by 
private  purchase  fron^  the  former  owners. 
He  contends  that  the  sale  by  the  Deputy 
Collector  is  irregular  and  bad,  inasmuch 
as  the  decree  then  obtained  was  against  the 
former  owners  only,  the  plaintiff  not  having 
been  made  a  defendant.  It  is  admitted  on 
all  hands  that,  after  the  decree  had  been 
passed^  the  plaintiff  intervened  in  the  suit, 
and  applied  for  a  review  of  judgment,  when 
his  application  was  rejected.  Subsequently, 
when  the  tenure  was  about  to  be  sold  under 
Section  105  of  Act  X.  of  1859,  the  plaintiff 
appeared  before  the  Deputy  Collector  under 
Section  100,  alleging  that  he,  and  not  the 
persons  against  whom  the  decree  had  been 
obtained,  was  the  proprietor  of  the  tenure 
and  in  lawful  possession  of  the  same  when 
the  decree  was  obtained.  Time  was  then 
given  him  to  deposit  in  Court  the  amount 
of  the  decree,  and  the  sale  was  postponed 
on  more  than  one  occasion,  but  was  finally 
carried  out,  as  the  plaintiff  failed  to  make 
any  deposit. 

The  case  for  the  respondent,  Luchmeeput 
Singh,  \%y  firstly^  that  the  tenure  which  was 
sold  was  an  under-tenure,  any  transfer  of 
which  required  to  be  registered  in  the 
serishtah  of  the  zemindar ;  that  the  transfer 
to  the  plaintiff  was  not  so  registered,  and 
therefore  could  not  (under  Section  106)  be 
recognized  by  the  Court ;  and,  secondly^ 
that,  even  if  it  be  otherwise,  the  remedy  was 
that  provided  in  Section  io6  of  Act  X.  of 
1S59,  and  a  civil  suit  to  establish  the  right 
of  the  plaintiff  will  not  lie. 

On  the  first  point  the  judgmeitt  of  the 
Principal  Sudder  Ameen  is  clear,  and,  in 
our  opinion,  substantially  sound.    It  is  as 


I  a 


follows :  "  I  hold  without  any  doubt  that 
*'  the  tenure  of  the  vendor  was  that  of  a 
"  cultivator  or  ryot,  and,  therefore,  as  sucb, 
"  did  not  require  registration  >^hen  plaintiff 
"  purchased  it ;  the  provisions  of  Section  27, 
"  Act  X.,  being  expressly  applicable  only  10 
^'persons  holding  a  permanent  transferable 
"  interest  behveen  the  zemindar  and  the 
**  culiivator,  • 

"  The  nature  of  the  disputed  tenure  as 
*'  ryotty  is  proved  by  the  pottah  of  the 
*'  defendant's  vendor's  ancestors  granted  by 
''the  zemindars  in  1205  M.,  and  which  (it 
'*  appears  from  the  copy  of  the  decree  filed, 
''dated  22nd  November  1815)  was  pleaded 
"and  filed  in  a  suit  disposed  of  by  tbe 
''Judge  in  181 5,  regarding  an  illegal  dis- 
"traint  based  in  respect  of  the  rent  of 
"  some  of  the  lands  covered  by  the  pottah. 

"  Domun  Jha,  one  of  the  vendors  in  this 
"  suit,  was  one  of  the  successors  to  one 
'*  of  the  original  tenants  under  the  pottah, 
"  as  appears  from  the  decree  jtist  referred 
'•  to,  and  by  this  and  the  agreement  of  the 
"  tenancy  under  the  pottah  which  includes 
"  all  lands  held  in  Talooka  Bajdhur,  Per- 

gunnah  Sreepore,  with  the  disputed 
"  tenancy  which  lies  in  the  above  talooka, 
"  is  the  fact  that  the  pottah  refers  to  the 
"  tenure  in  dispute  rendered  undoubted. 

*.*  It  appears  from  its  context  to  have  been 
"  granted  to  the  tenants  who  had  been  old 
"cultivators  in  definition  of  a  'durhundcc* 
"  rate  on  all  lands  held  by  them  in  the 
"  Perguonah  :  it  describes  them  and  assigns 
"to  them  the  pottah,  as  *  abadkan! 
"  '  malgoozars,'  and  '  mokurruree  joiedars, 
"  all  of  which  words  characterize  the  tcn- 
"  ancy  as  that  of  '  cultivators:'  it  continues 
'*  to  them  the  cultivation  as  such,  and  then 
"winds  up  by  adding  thatj'<?«  will sm  ^f 
"  cause  to  he  sown  the  lands  so  held  byyou^ 
"  and  pay  the  rents,  ^sfc,  which  again  is 
"definite  in  that  the  tenure  was  r)'0tty,  and 
"  was  continued  such.  It  is  argued  that  the 
"  words  '  cause  to  be  sdwn '  are  indicative  of 
"the  tenure  having  been  made  *int«r- 
"  mediate'  when  the  above  pottah  was  given, 
"  whatever  it  may  have  been  before  it,  m 
"  the  tenants  were  permitted  to  have  culn- 
"vators  under  them.  But  this  is  an  in- 
"  correct  interpretation  of  the  words  quoted, 
"  which  are  quite  consistent  with  the  word- 
"  ing  of  a  ryotty  pottah.  « 

"  The  tenants  were  by  the  pottah  con- 
"  tinned  as  ryots,  and  a  ryot  created  as 
"such  by  the  zemindar  need  not  be  a 
"khoodhashtit^  or  self-cultivating  tenant 
"to    maintain,  his    right    as  such.    If  b« 
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'*  sub-let  his  tenancy,  the  nature  of  it  will 
"  not  be  ahered  thereby ;  as  in  respect  of 
''the  zemindar,  he  will  still  continue  its 
''tenant,  and  will  be  responsible  to  the  ze- 
*'mindar  for  the  rent  as  such/' 

The  I^wer  Appellate  Court,  however,  took 
a  different  view  of  the  question,  holding  that 
the  tenure  was  not  that  of  a  ryot,  but  that 
of  a  middleman,  and  therefore  ought  to 
have  been  registered. 

The  Judge  says :  "  In  my  opinion  the 
"pottah  itself  shews  that  the  vendors  were 
''something  more  than  mere  ryots.  They 
''gave  the  lands  in  putnee  to  Mahomed 
"Khaleel  prior  to  the  sale  to  the  respond- 
"ent  under  Regulation  VIII.  of  181 9:  they 
"reserved  to  themselves  the  right  to  sell, 
"&c.  They,  therefore,  created  zn  inter- 
*' mediate  tenure  between  themselves  and 
'Mhe  zemindar,  and  its  transfer  should  have 
*'bten  registered."  The  Judge,  accordingly, 
reversed  die  decision  of  the  Principal 
Sodder  Ameen. 

We  agree  with  the  Principal  Sudder 
Amcen  in  thinking,  for  the  reasons  given  by 
bim  in  his  judgment,  that  this  tenure  is 
merely  a  ryottee  tenure,  and  therefore  not 
one  the  transfer  of  which  required  registra- 
tion in  the  serishtah  of  the  zemindar. 
KverTthing  points  to  this  conclusion,  except 
the  fact  of  the  so-called  putnee  which  the 
original  tenants  granted.  No  doubt,  their 
beating  this  lease  as  a  putnee  goes  to  shew 
lint  they  themselves  deemed  their  position 
(0  be  something  more  than  that  of  mere 
tfots.  Still,  we  do  not  think  that  the 
course  thus  adopted  can  alter  the  nature 
of  the  tenure  if  it  in  its  inception  was,  as 
wc  h^e  no  doubt  it  was,  merely  ryottee. 

It  is  frequently  difhcuk  to  say  what 
lenores  are  ryottee,  and  what  are  those  of 
niddiemen.  In  the  case  of  Ram  Mungul 
Gho7«  versus  Luckhee  Narain  Shaha 
(1  Weekly  Reporter  70)  a  Division  Court 
Ud  that  the  mere  fact  that  one  who  holds 
hod  sub- lets  it  does  not  make  him  a  middle- 
inaa,  and  that  the  real  question  to  be  tried 
*tt  **  whether  the  defendant  was  or  was  not 
"•ryot,  or  one  who  held  land  jinder  culti- 
**vaiion  by  himself  or  others  who  took  for  him 
''under  his  supervision  as  a  superior  culti- 
'*vator,  or  whether  he  was  a  middleman,  be- 
"  cause  he  really  did  not  cultivate  in  the 
** sense  0^  Section  6  (of  Ad  X,),  but  was  a 
''general  lease-holder   or  a   speculator    in 

At  I  1 

•na-rent."  Applying  this  rule,  it  appears 
^  us  that  those  under  whom  the  plaintiffs 
jtoa  were  not  middlemen,  •but  that  they 
Wd  the  lands  in  question  under  cuhtvation 


by  themselves,  or  by  others  taking  under 
them.  In  our  opinion,  therefore,  it  was  un- 
necessary to  register  in  the  zemindar's 
serishtah  transfers  of  this  tenure. 

Registration  of  the  transfer  being  unneces- 
sary, we  have  no  doubt  that  a  suit  will  lie  in 
the  Civil  Court  to  establish  the  plaintifiF's 
right.  It  is  true  that  a  certain  course  is 
provided  by  Section  106  of  Aft  X.  which 
parties  may  follow,  and  whereby  they  may 
get  a  summary  adjudication  on  their  claim, 
and  possibly  prevent  a  sale  from  taking 
place ;  but  there  is  nothing  in  Aft  X.  which 
debars  a  civil  suit  in  such  cases,  or  says  that 
the  rights  of  persons  who  fail  to  proceed 
under  Section  106  are  lost,  and  can  no  longer 
be  enforced. 

The  order  of  the  Lower  Appellate  Court  is 
reversed,  and  the  case  is  remanded  to  that 
Court,  in  order  that  it  may  dispose  of  it  after 
hearing  the  parties  on  any  other  grounds  of 
appeal  not  already  dealt  with  by  the  Lower 
Appellate  Court. 


The  5th  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge.   • 

Jurisdiction  (of  Small  Cause  Court)— Suit  by  co- 
sharer  for  contribution  of  Government  Reyenue. 

Reference  to  the  High  Court  hy  Mr.  W,  W. 
Union,  Judge  of  the  Small  Cause  Court 
at  Kooshtea, 

l^rommoroop  Goswamee 

versus 

Prannath  Chowdry  and  others. 

A  suit  by  a  co-sharer  for  contribution  in  respect  of 
arrears  of  revenue  paid  by  him  in  excess  of  his  quota 
to  save  the  entire  estate  from  sale  is  not  cognizable 
by  a  Small  Cause  Court. 

Case. — The  plaintiff,  describing  himself 
as  4  annas  5  gundahs  sharer  of  Potahattee, 
Sadoohattee,  and  Magoorah  in  the  District 
of  Nuddea,  sues  the  defendants,  alleging 
them  to  be  sharers  of  1 1  annas  and  1 5  gun- 
dahs of  the  above  estate,  for  contribution  in 
respect  of  arrears  of  revenue  due  from  1270 
to  ujz  B,  S.  paid  by  him  in  exxess  of  his 
quota  to  save  the  entire  estate  from  sale. 

In  the  case  of  Modhoosoodun  Mozoomdar 

vs,   Bindoobashinee   Dossee  and  others,    6 

I  Weekly  Reporter,  Civil  References,  p.  15,  it 

i  was  held  that  the  Small  Cause  Court  has  no 

'  jurisdiction  to  try  a  case  of  this  nature. 
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The  ground  of  that  decision  is  thus  stated 
in  the  judgment : — 

"  It  is  not  alleged  that  there  was,  in  fact, 
"  any  contract  between  these  parties.  They 
**  are  simply  joint  sharers  apparently  with 
''  a  great  number  of  other  persons  in  an  es- 
"  tate.  If  one  of  such  parties,  to  protect  his 
"own  interest,  pays  Government  revenue, 
"whereby  the  share  of  another  is  exoner- 
"  ated,  he  has  a  remedy,  not  only  under 
"  Section  9  of  Act  XI,  of  1859,  ^"^  ^7  action 
"  independently  of  that  enactment.  Instances 
"  of  such  suits  are  to  be  found  (S.  D.  A 
"Rep,  1850,  p.  583;  1856,  p.  635;  1858, 
"pp.  524-53i\  The  liability  is  not  founded 
"  on  any  contract,  for  the  several  parties  may 
"be  strangers  to  each  other,  but  on  a  duty 
"  arising  from  the  legal  relations  of  the  par- 
"  ties.*' 

I  am  of  opinion  that  there  is  an  implied 
contract  on  the  part  of  the  defendants  that 
they  will  indemnify  the  plaintiflF,  and  repay 
him  whatever  he  has  been  compelled  to  pay, 
in  order  to  save  the  estate  from  being  sold. 
If  the  plaintiff  has  paid  the  whole  of  the  Go- 
vernment revenue  in  order  to  protect  the  estate 
from  sale,  there  is  an  implied  promise  on  the 
part  of  his  co-sharers  to  pay  him  their 
several  proportions  of  the  joint  liability. 
The  action  would  now  lie  in  the  Small  Cause 
Court  for  money  paid  by  the  plaintiff  for 
the  use  of  the  defendants  at  their  request. 
If  the  defendants,  neglecting  to  pay  their 
respective  proportions  of  the  Government 
revenue,  which  they  were  bound  to  do, 
have  cast  that  obligation  on  the  plaintiff, 
and  the  latter  has  paid  their  respective 
shares,  not  voluntarily,  but  by  compulsion  of 
law,  the  compulsion  so  brought  upon  the 
plaintiff  by  the  defendants  is  equivalent  to 
an  express  request.  It  is  sufficient  if  the 
party  paying  the  money  shows  that  the  legal 
obligation  was  cast  upon  him  by  the  default 
of  the  defendants,  and  that  the  law  compell- 
ed him  to  do  what  he  has  done  without  abid- 
ing the  result  of  a  suit  in  order  to  establish 
the  fact  of  the  compulsion.  The  suits  and  the 
Ad  alluded  to  in  the  judgment  were  decided 
and  passed  before  the  institution  of  Small 
Cause  Courts  in  the  Mofussil. 
The  judgment  of  the  High  Court  was  delivered 

as  folloivs  by — 

Peacock,  C.^,  -AVe  are  of  opinion  that 
the  suit  was  not  cognizable  by  a  Small  Cause 
Court.  We  concur  entirely  in  the  decision 
referred  to,  which  is  reported  in*6  Weekly 
Reporter,  Civil  References,  p.  15. 

The  argument  of  the  Small  Cause  Court 
Judge,  that  the  suits  and  the  act  alluded  to 


in  the  judgment  in  the  case  above  referred 
were  decided  and  passed  before  the  institu- 
tion of  Small  Cause  Courts  in  the  Mofussil, 
was  as  applicable  to  that  case  as  it  is  to  the 
present.  It  is  only  an  argument  of  the 
Small  Cause  Court  Judge  to  show  that  the 
niling  of  the  High  Court  was  wrong. 


The  5th  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7,  Chief 
Justicey  and  L.  S.  Jackson,  Judge, 

ETidence— Lost  record. 

Case  No.  1653  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  H,  R,  Aladoc/ss,  Judge  of  Bhaugvl- 
pore,  dated  the  18th  May  1866,  revers- 
ing a  decision  passed  by  Mr,  H,  Metcalfe. 
Deputy  Collector  of  that  District,  dated 
the  jjth  September  186 f;, 

Babofi  Gooroo  Dyal  Singh  (Plaintiff), 
Appellant, 

versus 

Durbaree  Lai  Tewaree  (Defendant), 
Respondents 

Mr.  R.  T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Baboos  Romesh  Chunder  Mitier  and  DttHfrka- 
nath  Mittex  for  Respondent. 

Where  a  party  obtained  a  decree  which  was  appeaW 
from,  and  in  transit  from  the  first  to  the  second  Co«»t 
the  record  \vas  irrecoverably  lost,  the  High  Cow* 
directed  the  Lower  Appellate  Court  to  receive  secoodaiy 
evidence  from  both  parties  of  the  papers  which  madeaf 
the  entire  record,  or,  failinfir  this,  additional  •videflce 
under  Section  355,  Act  VIII.  of  1859. 

Jackson,  J. — Thk  special  appellant  in  tbis 
case,  who  was  plaintiflF  in  a  suit  under  Act 
X.  of  1839,  sued  the  special  respondent '*  for 
arrears  of  rent  at  an  enhanced  rale,"  and 
obtained  a  decree  from  the  Deputy  Collector. 
Defendant  appealed  to  the  Court  of  lb« 
Zillah  Judge,  and  it  is  stated  that,  in  trtDSii 
from  the  first  Court  to  the  second,  the  re- 
cord was  lost,  and  that  there  is  no  hope  of 
its  being  recovered. 

The  judgment  of  the  Ix)wer  AppelWc 
Court  contains  these  words :  "  There  are, 
"  however,  sundry  documents  in  Appeal  I37' 
"  which  is  closely  connected  wiiht  this  case, 
*'  and  which  enable  the  Court  to  dispose  of 
"  the  appeal  without  remand  for  secondar)' 
*•  evidence.'^ 

Those  ddfcuments  are  not  particular^ 
specified,  nof  does  it  appear  how  they  couM 
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properly  be  used  as  evidence  in  the  present 
case. 

The  plaintiff,  respondent,  in  the  Lower 
Appellate  Court,  put  in,  we  are  told,  certain 
papers  which  purported  to  be  office  copies 
of  some  of  those  which  made  up  the  miss- 
ing record,  and  asked  the  Judge  b.y  petition 
to  take  them  into  his  consideration ;  and 
the  Judge  recgrds  his  judgment  referring 
to  various  papers,  but  not  distinctly  specify- 
ing in  each  case  whether  the  document  re* 
fened  to  was  a  certified  copy  of  some  part 
of  the  lost  record,  or  a  document  belonging 
to  the  record  of  a  different  case.  But 
manifestly  his  judgment  has,  to  no  small 
extent,  proceeded  upon  papers  which  were 
not  properly  evidence  in  this  case,  not 
having  been  regularly  proved  or  admitted 
by  the  parties.  And  it  does  not  appear  that 
he  had  before  him,  or  that  there  is  now  in 
existence,  sufficient  evidence  to  suppoit  his 
decision  independently  of  the  evidence  thus 
improperly  admitted. 

It  follows,  of  course,  that  the  decision  can- 
not be  affirmed,  but  the  question  then  arises, 
what  further  order  this  Court  ought  to  make, 
bsuch  a  state  of  things,  the  Court  has 
10  choose  between  two  orders,  viz.,  either 
to  direct  the  Court  below  to  receive  such 
Mcondary  evidence  of  the  contents  of  the 
original  record  as  may  be  forthcoming,  or 
to  order  an  entirely  new  trial. 

To  the  latter  of  these  two  courses,  there 
b  this  obvious  objection  that  the  plaintiff, 
rto  ordinarily  has  to  prdve  his  case,  and 
who  had,  in  this  instance,  obtained  the  decree 
d  the  Court  of  first  instance,  is  obliged 
igain  to  go  through  the  same  ordeal — having 
nrt  the  evidence  on  which  he  relied — or 
else  that  the  defendant,  having  failed  once 
lo  make  out  a  defence,  will  now  have  the 
^ippoftQQity  of  setting  up  a  new  and  possibly 
A  different  case. 
It  appears  to  me  that  the  plaintiff,  being  in 
-  possession  of  a  decree  which,  unless  lawfully 
leversed  on  appeal,  is  ilnal,  ought  not,  in 
consequence  of  an  accident  for  which  he  is 
WH  to  blame,  to  be  placed  in  a  worse  posi- 
tion than  he  was  before  the  trial  of  his 
^.  And,  therefore,  while  I  would  per- 
iDit  cither  party  to  do  what  he  could  to 
waWe  the  Appellate  Court  to  deal  lawfully 
^  the  appeal,  I  would  not  go  farther,  nor 
arrive  t^e  plaintiff  absolutely  of  the  fruit 
of  his  decree. 

If  it  become  the  practice  of  the  Courts  to 
*dtr  a  new  trial  on  the  loss  of  a  record 
|»tean^  to  the  Court  of  Appeal,  I  appre- 
■^  that  such  losses  would  become  not 


unfrequent,  and  that  much  consequent  hard- 
ship might  ensue. 

For  these  reasons  I  would,  in  the  present 
case,  direct  the  Lower  Appellate  Court  to 
replace  the  appeal  upon  its  file,  and  receive 
such  secondary  evidence  as  the  parties 
may  be  able  to  produce  of  the  papers  which 
made  up  the  record :  and,  if  the  parties 
should  not  be  able  in  this  way  to  show 
what  were  the  contents  of  the  whole 
record,  each  party  should  be  at  liberty  to 
produce  additional  evidence  under  Section 
355  of  the  Civil  Procedure  Code,  and,  after 
considering  the  whole  of  the  evidence,  the 
Judge  should  proceed  to  pass  such  judgment 
as  the  case  may  require. 

Peacocky  C,  J, — I  concur  in  thinking  that 
the  above  directions  ought  to  be  given.  The 
case  will  be  accordingly  remanded  to  the 
Lower  Appellate  Court. 


The  7th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

fudges. 

Jurisdiction  (of  Court  to  whom  decree  is  refer- 
red for  execation)~Limitation. 

Case  No.  713  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  21  si  July  1866, 

Bykuntnath  Mullick  (Judgment- debtor). 

Appellant, 

versus 

Joygopal  Chatterjee  (Decree-holder), 
Respondent, 

Mr,  R,  T.  Allan  and  Baboo  A  shoo  tosh 
Dhur  for  Appellant. 

Bahoos  Kishen  Kishore  Ghose,  Juggoda^ 
nund  Mookerjeey  Romesh  Chunder  Mitter, 
and  Nil  Madhub  Sein  for  Respondent. 

A  Court  to  whom  a  decree  is  referred  for  execution 
has  jurisdiction  to  decide  that  the  decree-holder's  right 
to  execute  his  decree  has  japsed  by  limitation. 

Lochy  J, — VVk  think  this  case  must  go  back 
to  the  Principal  Sudder  Ameen  to  determine 
whether  execution  is  or  is  not  barred  by 
limitation.  He  is  in  error  in  supposing  that 
he  has  not  jurisdiction  in  the  matter.  The 
precedent  of  this  Court  reported  at  page 
14,  Volume  v..  Weekly  Reporter,  Miscel- 
laneous, *Bugur  Bibee,  appellant,  clearly 
lays  down  the  law  on  the  subject.  The  case 
is  remanded  accordingly. 
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The  7th  January  1867. 
Present : 

The  llon'ble  H.  V.  Bayley  and  Shumbboo- 
nath  Pundit,  Judges, 

Ejectment  and  Cancelment  of  lease— Section 
22,  Act  X.  of  Z859. 

Case  No.  2106  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Uooghly,  dated  the 
14th  May  1866^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
datei  the  nth  November  186^, 

Womesh  Chunder  Chatter] ee  and  oilicrs 
(Plaintiffs),  AppellantSy 

versus 

Shaikh  Kumurooddeen  Lushkur  (Defendant), 

Respondent, 

« 

Baboo  Mohendro  Lall  Seal  for  Appellants. 
No  one  for  Respondent. 

'  A  landlord  cannot  sue  for  cancelment  of  lease  and 
ejectment  under  Section  22,  Act  X.  of  1859,  ^^^ter  he  has 
sued  for  and  realized  the  arrears  of  rent  due. 

Shumbhoonath  Pundit,  J, — We  hold  that 
no  terms  in  the  pottah  authorize  the  special 
appellant  to  sue  for  arrears  due,  to  realize 
them,  and  then  to  ask  in  another  suit  for  the 
lease  being  cancelled  and  the  ryot  ejected, 
because  the  rents  decreed  and  since  realized 
were  not  paidJn  due  time. 

The  terms  of  the  pottah,  if  they  authorize 
the  plaintiff  to  eject  for  non-payment  of 
arrears,  do  no  more ;  they  do  not  at  the  same 
time  authorize  the  landlord  to  sue  for  and 
realize  the  same  rents  and  then  eject.  To 
sue  for  and  realize  rents  is  within  the  power 
of  the  landlord,  if  he  does  not  want  to  eject; 
but  neither  the  law  nor  the  terms  of  the 
pottah  give  both  powers. 

Section  22  of  Act  X.  of  1859  allows  a 
landlord  to  obtain  a  decree  for  ejectment 
irrespective  of  any  condition  in  the  contract, 
but  this  is  only  on  the  ground  of  non- 
payment. It  does  not  contemplate  a  suit 
for  ejectment  after  the  landlord  has  realized 
the  balance  of  rent  due. 

.  In  this  view  we  see  no  reason  to  interfere, 
and  reject  the  application  without  costs,  as 
nobody  appears  for  the  respondent. 


The  7th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Part  satisfaction— Interest— Execution. 
Case  No.  690  of  1866. 

Miscellaneous  Appeal  from  ^an  order  passed 
by  the  Judge  of  Patna,  dated  the  jrd 
August  1866,  reversing  an  order  passed 
by  the  Principal  Sudder  Ameen  of  ikal 
District,  dated  the  ist  May  1866, 

Kunhya  Singh  and  others  (Decree-holderb), 

Appellants, 

versus 

Tooydun  Singh  (Judgment-debtor;, 
Respondent, 

Baboo  Poorno  Chunder  Shome  for 
Appellants. 

Baboo  Mohendro  Lall  Shome  for  Respondent. 

A  decree-holder  is  not  bound  to  accept  a  sum  tendered 
to  him  in  part  satisfaction  of  his  decree.  He  b  eotided 
to  reauire  payment  of  the  principal  and  interest  in  foil; 
and  tne  refusal  to  receive  a  part  of  what  is  due  to  him 
will  not  deprive  liim  of  his  right  to  interest. 

Macpherson,  J, — We  are  of  opinion  that 
a  judgment-creditor,  like  any  other  creditor, 
is  not  bound  to  accept  a  tender  of  a  sam 
admittedly  less  than  what  is  due  to  him,  and 
that  he  has  a  right  to  insist  on  being  paid 
the  principal  with  interest  in  full.  If  he 
refuses  to  receive  a  sum  in  part  of  what  is 
due  to  him,  bis  refusal  will  not  deprive  him 
of  his  right  to  interest ;  in  other  words,  the 
debtor  can  derive  no  benefit  from  a  rejected 
offer  of  part  payment. 

It  is  impossible  from  the  materials  before 
us  to  say  how  the  account  in  this  case  has 
been  made  up.  But  if,  on  the  1 7th  Septem- 
ber 1865,  the  387  rupees  then  paid  into 
Court  was  the  whole  balance  then  due  for 
principal  and  interest  (including  interest  on 
the  sum  of  Rupees  1,228-10-8  up  to  that 
date),  then  nothing  more  was  due  under  the 
decree,  and  the  decree  was  satisfied  on  that 
date.  If,  on  the  other  hand,  the  387  nipces 
was  not  the  full  balance  of  principal  and 
interest  (including  interest  on  the  Kopecs 
1,228-10-8  subsequent  to  their  transfer  to 
the  decree-holder's  credit),  the  decree  was 
not  then  satisfied,  and  the  decree-holder  vas 
not  bound  to  take  the  money  out.  of  Court, 
and  interest  will  continue  to  run  on  the  total 
amount  of  principal. 

A  fresh  account  must  be  made  up  on  the 
above  principle.  The  decree-holder  is  en- 
titled to  interest  up  to  the  date  on  which 
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both  principal  and   interest  were  paid    or 
shall  be  paid  in  full. 

.  The  case  is  remanded  that  the  account 
may  be  taken  again,  and  the  matter  may  be 
disposed  of  with  reference  to  the  directions 
DOW  given.  The  case  is  to  be  taken  up  out 
^  of  its  turn,  and  disposed  of  a/  once. 


1 1 


The  8th  January  1867. 

Present : 

fJhe  Hon'ble  Sir  Barnes  Peacock,  Ki,,  Chief 
\    Justice,  and  the  Hon'ble  J.  P.  Norman, 

F.   B.  Kemp,    L.   S.  Jackson,    and   W. 

Slarkby,  Judges, 

Liiiiitatioa — Suit  upon  Instalment-bond. 

Reference  to  the  High  Court  hy  Mr,  W,  W. 
Linton,  Judge  0/  the  Small  Cause  Court 
at  Kooshiea. 

Hurronauth  Roy  and  others 

versus 

Maheroollah  Moollah. 


Where  a  suit  was  brought  upon  an  instalment-bond, 

Md  not  upon  any  fresh  agreement  between  the  parties, 

fte  period  of  limitation  was  held  to  run  from  tne  time 

vfacQ default  was  made  in  payment  of  the  first  instalment, 

;    n  ooDsequence  of  which  the  whole  amount  became  due. 

Case, — The   plaintiff  in  this  action  sues 
OQ  an  instalment-bond   (kisteebundee)  exe- 
cmed  by  the  defendant  on  the  iQth  day  of 
j  Sraban  1 269  B.  S.  for  the  payment  of  Rupees 
160-8-9    payable    by    instalments    in    the 
Bontbs  of  Bhadro  and  Pons  of  each  year,  the 
int  of  such  instalments  being  payable  in 
Ae  month  of  Bhadro  1269,  and  the  last  in 
4c  month  of  Pous  1274.     The  bond  pro- 
files that,  on  the  non-payment  of  any  one 
instalment,  the  full  amount  secured  thereby 
Aall  become  payable.     The  defendant  made 
»  payment  of   Rs.    25   on  the    12th  Cheyt 
'271.    This  suit  was  instituted  on  the  i5tli 
September  last  (corresponding  with  the  third 
%  of  Bhadro  1273  B.  S.),  to  recover  Rupees 
I40.9-9  as  principal,  and  Rupees  19-15  as 
fflterest,  making  a  total  of  Rupees  160-8-9, 
fte  defendant  being  credited  with  the  sum 
oJ  twenty-five  rupees  paid   by  him  on   the 
,i2th  Cheyt    1271.     The   plaintiff's  pleader 
JJjes  that  limitation  ought  to  be  computed 
^  the  i2ih   Cheyt   1271,  and  not  from 
™<3ro  ^269,   the  date  on  which  the   first 
"«talment  became   due.     I   have   taken  a 
preliminary  objection  to  the  plaintiff's  pro- 
^J^ing  with  the  trial  of  this  suit,  as  1  hold 
«tt  the  plaintiff's  suit  is  barred  by  the  Sta- 
^'te  of  Limitation,  more  than   three  years 
V<4VII. 


having  elapsed  since  the  cause  of  action 
accrued,  and  from  the  time  at  which  the 
bond  became  payable.  I  am  of  opinion  that 
the  cause  of  action  arose  on  the  first  default, 
that  is,  in  the  month  of  Bhadro  1269,  and 
the  plaintiffs  ought  to  have  instituted  their 
action  then,  unless  they  were  subject  to  any 
of  the  disabilities  specified  in  Section  11  of 
Act  XIV.  of  1859. 

The  plaintiff's  acceptance  of  instalmentsf 
subsequent  to  the  first  default  was  quite  anl 
optional  forbearance  and  indulgence  on  hisl 
part,  which   could   in  no  way  prevent  the  I 
operation  of  the  Law  of  Limitation ;  the  period 
of  limitation  is  three  years  if  there  is  no 
written  engagement,  or,  if  there  is  a  written 
engagement,  not  registered  within  six  months. 
The  bond  in  question  was  not  registered.    It 
was  held  in  the  case  of  Hemp  vs.  Garland, 
4  Queen's  Bench  Reports,  p.  519,  that,  when 
a  note  payable  by  instalments  contains  a  pro- 
vision that,  if  default  be  made  in  payment  of 
one  instalment,  the  whole  shall  be  due,  the 
cause  of  action  arises  upon  the  first  default 
of  all  that    there   remained  owing  of  the 
whole  debt,  and  limitation  is  to  be  computed 
from  such  default. 

The  distinction  between  the  present  case 
and  that  of  ''  Hemp  vs.  Garland"  is  that, 
while,  in  the  latter,  no  instalments  were  paid 
after  default,  in  the  former  one  instalment 
was  paid  by  the  defendant,  and  accepted  by 
plaintiffs.  In  this  respect  the  present  case 
resembles  that  of  *'  Hullodhur  Bangal  vs.  the 
Administrator- General,"  i  Weekly  Reporter, 
Civil  Rulings,  p.  189,  in  which  it  was  held 
"  that,  when  a  default  was  made  in  the  pay* 
ment  of  an  instalment  on  a  bond  whereby 
the  whole  became  due,  and  the  holder  did 
not  avail  himself  of  the  right  to  sue,  but 
continued  subsequently  to  the  default  to  re* 
ceive  payment  from  the  maker,  the  effect  of 
such  subsequent  payment  and  acceptance 
was  to  waive  any  existing  right  to  take  ad- 
vantage of  the' previous  default,  and  to  rest 
on  the  provision  for  the  payment  by  instal- 
ments, and  that,  on  proof  of  such  waivor,  li- 
mitation ought  not  to  be  taken  to  run  from 
the  date  of  such  default." 

I  am  doubtful  whether  this  decision  is 
consistent  with  the  provision  of  Section  4, 
Act  XIV.  of  1859 ;  for  by  that  Section  it  is 
enacted,  "  if,  in  respect  of  any  legacy  or  debt, 
the  person  who  but  for  the  Law  of  Limitation 
would  be  liable  to  pay  the  same  shall  have 
admitted  that  such  debtor,  legacy,  or  any 
part  thereof,  is  due  by  an  acknowledgment 
in  writing  signed  by  him,  a  new  period  of 
limitation,  according  to  the  nature  of  the 
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original  liability,  shall  be  computed  from  the 
date  of  such  admission."  In  the  present  case, 
the  payment  of  Rupees  25  was  not  an  ac- 
knowledgment in  writing.  It  was  a  fact 
which  would  wholly  depend  upon  mere  ver- 
bal testimony,  so  that  the  only  thing  by 
which  a  case  can  now  be  taken  out  of  the 
Statvte  of  Limitatiosi  is  an  acknowledgment 
in  writing  signed  by  the  parly. 

Under  the  old  Law  of  Limitation,  Regula- 
tion III.  of  1793,  a  payment  of  an  instal- 
ment on  a  bond  would  be  an  admission  or 
acknowledgment  that  the  debt  is  due,  and 
it  would  bar  the  operation  of  the  Statute  of 
Limitation  ;  but  the  present  Law  of  Limitation 
allows  no  acknowledgment  which  is  not  in 
writing^ud  signed  by  the  debtor'  to  bar  the 
operation  of  the  same.  The  Limitation  Act 
does  noi  extinguish  the  debt,  but  simply  bars 
the  remedy;  and,  accordingly,  a  lien  in  respect 
of  the  debt  is  not  destroyed,  though  the  re- 
medy by  action  to  recover  the  debt  itself 
may  be  gone.  Upon  the  same  ground  the 
debt  may  be  revived  by  the  debtor's  subse- 
c^uent  acknowledgment  in  writing  without  any 
new  consideration. 

n^  case    ivas    originally    considered  by 

Peacock y  CJ.y  and  L,  S,  Jackson,  J.y  who 

re/krred  it  to  a  Full  Bench  in  consequence 

of  the  decision  referred  to  in  the  case.     The 

judgment  of  the  Full  Bench  was  delivered  as 

follows  by — 

Peacock,  C,y, — -"We    are  of  opinion  that 

the  view  taken  by  the  Judge  of  the  Sniall 
Cause  Court  is  the  correct  one.  The  suit 
is  brought  upon  the  bond  itself,  and  not  upon 
any  fresh  agreement  alleged  to  have  been 
come  to  between  the  parties.  Under  these 
circumstances,  we  are  of  opinion  that  limit- 
ation did  run  from  the  tim&  when  default 
was  made  in  payment  of  the  first  instalment, 
in  consequence  of  which  the  whole  amount 
became  due. 

It  is  unnecessary  for  us  to  express  any 
opinion  as  to  the  correctness  of  the  decision 
to  which  reference  has  been  made  by  the 
Judge  of  the  Small  Cause  Court. 

Norman^  J. — I  entirely  agree.     I  had  oc- 


The  8th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Damages— Breach  of  coirtract—Leffse. 

Case  No.  1843  of  1866. 

Special  Appeal  from  a  decision  passed  by  Mr. 
H.  R.  Madocks,  Judge  of  Bhaugulport, 
dated  the  28th  May  1866,  affirming  a  A- 
cision  passed  by  the  Principal  Sadder 
Ameen  of  that  District,  dated  the  26ih 
July  i86j. 

Fireenge  Sifig  (PlaiBttfi)»  Appdlant, 

versus 

Shah  Ahmed  Hossein  (Defendant),  Re^nd- 

ent. 

Mr.  R.  E.  Twidale  for  Appellant. 
No  one  for  Respondent. 

A  suit  will  lie  for  damages  sustained  by  a  lessee  by 
his  lessor's  breach  of  contract  to  put  bim  in  posscsioi 
of  a  portion  of  the  property  of  which  he  gnurted  fte 
lease. 

Macpherson,  J.— Wk  think  that  the  Lower 
Court  is  wrong  in  hoWing  that  such  a  snit  « 
this  will  not  lie. 

The  defendant  gave  the  plaintiff  a  lease 
of  a  5  annas  6  gundahs  5  cowrees  share 
of  a  certain  property.  But  it  turned  out, 
after  much  litigation,  that  the  defendant  had 
no  right  to  grant  a  lease  save  to  the  extent 
of  a  I  anna  6  gundahs  share  in  two  of  the 
villages,  and  in  i  anna  12  gundahs  share  of 
another  village.  The  Lower  Court  hold* 
that  the  doctrine  of  caveat  emptor  applies, 
and  that,  as  no  fraud  or  wilful  misrepreseo- 
tation  is  shewn,  the  defendant  is  not  liable 
for  damages  sustained  by  the  plaintiff  by  the 
breach  of  the  contract  to  put  him  in  posses- 
sion of  the  share  of  which  he  grantodthe 
lease.  We  do  not  think  that  the  doctrine  of 
caveat  emptor  applies  to  this  case.  Thcne 
was  an  implied,  if  not  an  expressed,  conseat 
on  the  part  of  the  lessor  that  he  owned 
the  share  of  which  he  gave  the  lease.. 
As  he  did  not  own  it,  and  as  the  plaintiff 
has    suffered    loss    thereby,    the  latter    is 


^  \.       . .  \.     \    .,  entitled   to  recover  such   damages  as  will 

casion  to  consider  this  question  iiv.the  case  '  compensate  him  for  his  loss. 

of  Breen  vs.  Balfour,  Bourke's  Reports,  p.  I      The  case  h  remanded,  in  order  iM  the 

amount  of  thos^  damages  may  be  ascertained. 
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The  8th  January  1867. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Sale  by  Gttardian  of  Minor— Necessity. 

Case  No.  2152  of  1866. 

Sftml  Appeal /rem  a  decision  passed  by  ike 
Ofieiating  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  28th  Ma.y  1S66,  affirm- 
ing a  decision  passed  by  the  Moonsiff  of 
Soleemahad,  dated  the  12th  September  186^, 

Radba  Kishore  Mookeijee  and  another  (De- 
fendants), Appellants^ 

versus 

Mirtoonjoy  Gow  and  others  (Plaintiffs), 
Respondents. 

Baboos  Mohesh  Chunder  Bose  and  Nil  Ma- 
dhub  Sein  for  Appellants. 

Bthws  Unnoda  Pershad  Banerjee  and  Khet- 
turnath  Bose  for  Respondents. 

Wheie  a  Hmdoo  widow  sells  as  guardian  of  her  minor 
Maud  for  his  maintenance,  the  purchaser  need  only 
aiiifj  himself  of  the  necessity  of  the  sale,  but  he  is 
■ot  bound  to  see  to  the  application  of  the  money. 

Glffoer^  J, — ^The  plaintiff  in  this  case  sued 
to  recover  possession  of  certain  property 
Ut  by  his  maternal  uncle  Gudadbur,  his 
lU^ation  being  that,  on  the  uncle's  death 
duldless,  his  effects  descended  in  regular 
succession  to  him  (plaintiff)  and  his  uterine 
iKOtber  Khettur  in  equal  shares;  that 
Kbcttor  on  his  death  made  a  verbal  gift  of 
bis  moiety  to  plaintiff;  but  that  the  defend- 
>m,  claiming  as  purchasers  from  his  mother, 
ftwunno  Movee,  ousted  him  from  all  the 
property. 

The  defence  was  that  Gudadhur  died  in 
bis  father's  lifetime,  and  that  the  property 
•CM  lo  his  two  sisters,  Prosunno  Moyee 
wd  Kamul  Moyee ;  that  Kumul  Moyee  sold 
ktt  moiety  to  her  sister,  from  whom  it  came 
bypnrchjfee  to  the  defendants.  The  defend- 
ants also  deny  that  Khettur  made  any  verbal 
gift  to  his  brother. 

Both  Lower  Courts  decreed  ^or  the  plaint- 
iff. 


It  is  now  urged  in  special  appeal  (i)  that 
the  Principal  Sudder  Ameen  has  come  to 
no  finding  as  to  the  verbal  gift  of  his  share 
of  the  estate  by  Khettur ;  and  (2)  that  the 
sale  by  the  mother  to  the  defendant,  being 
made  as  guardian  of  her  minor  son,  the  plaint- 
iff, and  for  his  maintenance,  must  be  upheld 
during  the  vendor's  life ;  and  that  the  Prin- 
cipal Sudder  Ameen  has  gone  beyond  the 
law  in  requiring  proof  that  the  purchase- 
money  was  applied  to  the  maintenance  of 
the  plaintiff. 

These  objections  appear  to  us  valid.  We 
do  not  find  anything  in  the  Principal 
Sudder  Ameen's^judgment  in  the  shape  of 
legal  proof,  on  which  the  alleged  verbal  gift 
by  Khettur  was  based.  Mention  is  q^de  of 
a  petition  said  to  have  been  filed  by  Pro- 
sunno Moyee  in  which  the  fact  of  the  gift  is 
recited  ;  but  the  question  does  not  appear  to 
have  been  properly  enquired  into — indeed,  no 
evidence  was  either  offered  or  called  for. 
If  Khettur  did  not  make  the  gift  in  question, 
his  share  of  the  estate  would,  according  to 
Hindoo  Law.  have  reverted  to  his  mother  for 
her  life,  ana,  for  that  term,  she  would  be 
authorized  to  dis|>ose  of  it  to  the  special  .ap- 
pellants. It  is  very  necessary  to  the  pro- 
per disposal  of  this  suit,  therefore,  that  the 
fact  of  the  gift  by  Khettur  to  Mirtoonjby 
should  be  either  proved  or  disproved. 

With  regard  to  the  second  objection,  we 
think  that  the  Principal  Sudder  Ameen  has 
put  the  proof  demandable  from  the  special 
appellant  too  high.  The  Privy  Council  in 
the  case  of  Hunooman  Pershad  Pandey 
(Moore's  Indian  Appeals,  Volume  VI.,  page. 
393)  have  ruled  that  all  that  is  required  of  a 
purchaser,  under  such  circumstances,  is  that 
he  should  satisfy  himself  as  well  as  he  can 
of  the  necessity  for  the  sale  ;  and  that,  if  he 
makes  proper  enquiries  and  acts  honestly,  the 
real  existence  of  an  alleged  necessity  is  not 
a  condition  precedent  to  the  validity  of  his 
charge  which  renders  him  bound  to  see  to 
the  application  of  the  money. 

Taking  this  view  of  the  case,  we  remand 
the  suit  to  the  Principal  Sudder  Ameen  to 
try  (i)  whether  the  verbal  gift  by  Khettur 
to  his  brother,  the  special  respondent,  is 
proved  :  and,  if  so,  (2)  whether  the  special 
appellants,  purchasers  from  the  mother  and 
guardian  Prosunno  Moyee,  had  made  du^ 
enquiry,  and  had  reasonably  satisfied  them- 
selves as  to  the  existence  of  a  necessity  such 
as  would  justify  the  mother  in  selling  her. 
son's  property.  The  costs  on  this  portion 
of  the  claim  will  follow  the  result  of  the 
enquiry. 
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The  9th  January  1867. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Jnrisdictlon— Ejectment— Section  83,  Act  X.  of 

1859. 

Case  No.  2097  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  gth 
May  1866,  affirming  a  decision  passed 
by  the  Collector  of  Howrah,  dated  the 
14th  September  iS6j. 

Umrit  Lai  Banerjee  (Plaintiff),  Appellant, 

versus 

Bhoobun  Mohinee  Dossee  and  others 
(Defendants),  Respondents. 

Baboos  Zhvarkanath  Mitter  and  Khettur- 
nath  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Respondents. 

An  eviction  by  the  Collector  in  consequence  of  a  suit 
brought  by  the  zemindar  under  Section  82,  Act  X.  of 
t8^9>  if  it  be  proved  to  have  been  fraudulent  and 
coilusivey  is  illegal  and  remediable  under  that  Act. 

Glaverf  J, — This  was  a  suit  under  Clause 
6,  Section  23  of  Aft  X.  of  1859,  to  recover 
possession  of  12  cottahs  of  land,  from  which 

glaintiff  alleged  himself  to  have  been  ejected 
y  the  Collector,  in  consequence  of  a  suit 
brought  by  the  zemindar  under  Section  82 
of  the  Aft. 

The  plaintiff  (special  appellant)  states 
that  he  purchased  the  land  which  was  a 
transferable  tenure  from  the  mowroseedar 
in  1269  B.  S.,  from  which  date  he  paid  the 
rent  regularly  to  the  defendant;  that  the 
latter  colluded  with  the  old  ryot,  plaintiff's 
vendor,  and  sued  to  eject  him  on  the  ground 
of  non-payment  of  rent,  and  got  a  decree, 
in  execution  of  which  he,  special  appellant, 
has  been  ejected  from  his  purchased  jote. 

The  Court  of  first  instance  held  that  a 
third  party  could  not  be  evicted  by  a  decree 
passed  against  a  defendant  under  Section 
82  of  Aft  X.  of  1859,  and  that  plaintiff  had 
therefore  sustained  no  injury.  ^ 

Whilst  the  Judge  on  appeal  considered 
that,  as  the  plaintiff  had  been  evicted  by  the 


Collector  under  due  process  of  law,  he 
could  not  be  said  to  have  been  "  illegally" 
ejected;  and  that,  therefore,  the  plaintiffs 
remedy  was  not  under  Aft  X.  at  all,  but  in 
the  Civil  Court. 

We  think  that  the  Judge's  decision  in 
this  case  is  much  too  summary,  and  leaves 
out  altogether  the  points  for  determination 
precedent  to  an  applicatioi>  of  Clause  6, 
Section  23  of  Aft  X. 

The  special  appellant  alleged  from  the 
first  that  he  had  duly  attorned  to  the  zemin- 
dar by  paying  him  rent  from  the  dale  of  his 
entry  on  the  land ;  and  that,  although  he  had 
not  registered  his  purchase,  he  was  prepared 
to  prove  his  rights  by  evidence.  He  alleged 
further  that  the  so-called  arrear,  on  account 
of  which  the  zemindar  sued  the  original 
tenant,  was  for  the  year  1271  B.  S.,  for 
which  year  the  special  appellant  himself  had 
paid  the  rent ;  and  that  the  suit  under  Sec- 
tion 82  was  a  collusive  and  fraudulent  trans- 
action between  his  vendor  and  the  zemin- 
dar, with  the  object  of  nullifying  his  pur- 
chase of  the  jote. 

These  were  questions  which  ought  to  have 
been  enquired  into  before  the  eviction  by  the 
Collector  could  be  pronounced  legal,  so  far 
as  regards  the  party  who  put  the  Revenue 
Court  in  motion.  If  the  special  appellant 
had  been  allowed  to  give  evidence,  he  might 
have  been  able  to  show  that,  from  the  date 
of  his  purchase,  he  had  paid  the  rent  of  ihe 
land  regularly  to  the  zemindar  ;  and  that  the 
latter,  in  suing  special  appellant's  vendor  for 
an  alleged  arrear  of  rent  in  1271  B.  S., 
acted  fraudulently  with  the  intention  of 
cheating  him  out  of  the  purchase ;  and  that 
the  eviction  brought  about  by  such  collusion 
was  "illegal,"  and  therefore  remediable 
under  Aft  X.  of  1859. 

If  the  special  appellant  failed  to  pro^ 
payment  of  rent,  then,  as  he  never  registered 
his  purchase  in  the  zemindar's  serishtah,  the 
latter  would  not  be  obliged  to  know  any- 
thing about  the  matter,  and  the  eviction 
under  Section  82  would  not  have  been  il: 
legal. 

We  remand  the  case,  therefore,  to  the  Court 
of  first  instance,  in  order  that  evidence  as  to 
the  payment  of  rent  may  be  called  for,  anfl 
the  suit  decided  with  reference  to  the  re- 
marks recorded  above.  The  special  re- 
spondent states  also  that  the  special  app»"  , 
lant  only  bought  one-half  of  the  jote  W  ■ 
claims.  'This  point  has  not  been  enquirca 
into,  and  the  Deputy  Collector  will  consider 
it  with  the  otRers. 

Costs  will  foilow  the  result. 
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The  9th  January  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jorisdiction  (of  Revenue  Courts)— Plea  of  pay- 
ment by^Burrat 

Case  No.  2047*of  i866  under  Aft  X.  of  1859. 

^^cial  Appeal  from  a  decision  passed  by 
ike  Judge  of  Hooghljfy  dated  the  ijth 
May  i866y  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  Distria, 
dated  the  i  ith  February  i86$, 

Poomo  Chunder  Roy  (Plaintiff),  Appellant, 

versus 

Nand  Lall  Ghose  and  others  (Defendants), 

Respondents. 

Mr.  R,  T.  Allan  and  Baboo  Issur  Chunder 
Chuckerbutty  for  Appellant. 

Bahoo  Bhugohutty  Churn  Ghose  for  Re- 
spondents. 

In  a  suit  for  rent,  where  payment  by  a  hurrat  is 
pleaded  by  the  tenant,  and  execution  of  the  hurrat  by 
the  landlord  is  proved,  the  Revenue  Courts  have  juris- 
dktkm  to  try  the  question  of  hurrat. 

Shumbhoonath  Pundit^  J. — We  do  not 
agree  with  the  special  appellant.  Payment 
bj  a  burrat  is  pleaded  by  the  tenant,  and 
it  is  proved  that  the  landlord  had  executed 
it 

The  special  appellant  objects  that  the  Re- 
^tnue  Courts  have  no  jurisdiction  to  try  this 
question  of  burrat,  particularly  because  the 
consideration  for  the  burrat  is  alleged  to  be 
aa  old  bond  denied  by  the  special  appellant, 
and  not  enquired  into  by  the  Court  of  first 
iDstance.  It  is  also  contended  that  the 
bond  could  not  be  enquired  into  by  the 
Revenue  Courts.  It  is  further  added  that, 
ii  there  be  jurisdiction,  the  case  should  at 
least  be  remanded  to  the  Court  of  first  in- 
stance with  directions  to  try  the  question  of 
the  bond. 

We  think,  when  the  burrat  is  the  mode 
of  payment  alleged  in  the  case,  the  Revenue 
Courts  had  authority  to  try  the  question 
before  it  connected  with  that  payment  by 
this  buyat.  Further,  as  the  burrat  does 
not  make  any  specific  allusion  to  any  bond, 
the  omission  of  the  Court  of  first  instance 
to  try  that  document  is  immaterial.  In  this 
view  we  see  no  reason  to  interfere,  and  re- 
jea  the  special  appeal  with  costs. 


The  9th  January  1867. 
Present : 


The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'bie  L.  S.  Jackson, 
Judge. 

Suit  for  rent  below  100  rupees— Section  77,  Act 
X.  of  1859— Intenrenors— Dispute  as  to  title- 
Appeal — ^Jurisdiction. 

Case  No.  2144  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  F.  B.  Simson,  Judge  of  Mymen- 
sing,  dated  the  28th  May  1866,  modify- 
ing a  decision  passed  by  Mr.  W.  C. 
Taylor,  Deputy  ColleSlor  of  that  District , 
dated  the  30th  December  1865. 

Gouree  Dass  Byragee  (Defendant),  Appellant, 

versus 

Jugurnath'Roy  Chowdhry  (Plaintiff), 
Respondent. 

Baboo  Khetturnath  Bose  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondent. 

Section  77,  A<51  X.  of  1S59,  does  not  apply  to  a  suit  for 
rent  below  100  rupees,  where  the  plaintiff's  right  to 
receive  the  rent  is  not  disputed,  merely  on  the  ground 
that  the  interveners  had  actually  and  in  good  faith 
received  and  enjoyed  such  rent  before,  and  up  to  the 
time  of  the  commencement  of  the  suit,  but  where  the 
ryot  and  the  interveners  denied  the  title  of  the  plaintiff 
and  his  vendor,  and  the  ryot  denied  that  he  gave  the 
kubooleut  upon  which  the  plaintiff  was  suing. 

In  such  a  case  the  appeal  lies  from  the  Deputy 
Collector  to  the  Judge,  and  not  to  the  Collector. 

Qu(pre. — Whether,  even  if  the  appeal  lay  to  the 
Collector,  the  defendant,  after  having  appealed  to  the 
Judge,  could  appeal  specially  to  the  High  Court  against 
the  decision  of  the  Judge,  on  the  ground  that  the  Judge 
had  no  jurisdiction. 

Pfacocli,  C.J. — This  is  an  appeal  from 
a  decision  of  the  Judge  in  a  suit  brought 
by  the  plaintiff  against  the  defendant  for 
arrears  of  rent  under  100  rupees,  and  the 
principal  question  is  whether  this  is  a  case 
in  which  the  Judge  had  jurisdiction  to  try 
an  appeal  from  the  Deputy  Collector. 

The  plaint  stated  that  one-anna  share  of 
a  certain  talook  belonged  to  the  late  Dwarka- 
naih  Chowdhr}' ;  that,  upon  his  death,  his 
share  devolved  upon  his  widow  Brindaranee ; 
that  the  plaintiff  in  Aughran  1271  purchased 
from  the  widow  5  gundahs  of  her  one-anna 
share,  and  took  from  her  a  lease  of  the  re- 
maining 15  gundahs  of  that  share;  that 
plaintiff  was  the  proprietor  and  in  possession  ; 
that  the  defendant  held  a  portion  of  the  land 
included  in  the  talook  at  a  certain  rent,  and 
executed  a  kubooleut  to  the  plaintiff  for  ihe 
same  :  and  he  claimed  to  recover  the  arrears 
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of  rent  due  ui^der  the  kubooleut  from  Aughran 
1 27 1  to  Assar  1272. 

The  defendant  denied  the  title  of  the 
widow  (the  plaintiff's  vendor).  He  also 
denied  the  execution  of  the  kubooleut,  and 
stated  that  he  had  been  paying  his  rent  to 
certain  other  persons.  These  persons  subse- 
quently intervened,  and  were  made  parlies 
to  the  suit.  The  intervenors  stated  that  the 
rights  of  Dwarkanath  Chowdhry.and  his  co- 
sharefs  had  been  made  over  in  1244  to  a 
certain  idol,  and  that  they,  as  shebaits,  had 
been  in  possession  of  the  property  ever  since. 

The  Deputy  Collector  laid  down  two 
issues :  /j/,  whether  the  kubooleut  was 
extorted  from  the  defendant ;  and,  2ndlyj 
whether  the  rights  of  Dwarkanath  and  his 
co-sharers  had  been  transferred  to  the  idol. 

Upon  the  first  issue  he  found  that  the 
kubooleut  was  extorted ;  and,  on  the  second, 
that  the  plaintiff  and  Brindaranee,  his  ven- 
dor, were  in  possession,  and  had  not  lost 
their  right  to  cOlleft  the  rent,  and  that  the 
intervention  was  a  dishonest  attempt  to  de- 
prive the  widow  of  her  right ;  and  he  gave 
the  plaintiff  a  decree  for  the  rent  at  the  rate 
at  which  the  defendant  admitted  he  held  the 
land  occupied  by  him. 

The  ryot  and  the  intervenors  thereupon 
appealed  to  the  Judge.  The  plaintiff  also 
appealed.  He  at  first  appealed  to  the 
Collector,  who  dismissed  the  appeal  upon 
the  ground  that  a  question  of  title  had  been 
determined,  and  that  he  had  no  jurisdiction. 
The  plaintiff  then  appealed  to  the  Judge. 

The  Judge,  instead  of  the  issues  laid  down 
by  the  Deputy  Colleftor,  laid  down  fresh 
issues,  and.  amongst  others  the  following : — 

"Have  the  plaintiffs  or  the  intervenors 
"hitherto  and  up  to  the  date  of  institution 
"of  suit  been  in  receipt  and  enjoyment  of 
"  the  rents .?" 

"  Is  the  kubooleut  valid  V 

"  What  arrears  are  due  V 

As  to  the  firsl  of  these  issues,  he  stated 
that  he  did  not  consider  that  the  intervenors 
had  shewn  that  they  collefted  or  enjoyed  the 
rents  of  the  one-anna  share  at  all,  and  he 
further  stated  that  the  plaintiff  bad  the  right 
to  take  the  rent  and  kubooleuts ;  2ndly, 
that  the  kubooleut  was  executed  willingly, 
and  was  not  extorted  ;  and  upon  the  jrd 
issue  he  awarded  to  the  plaintiff  rent  calcu- 
lated at  the  rate  fixed  by  the  kubooleut. 

The  present  appeal  is  that  which  was  pre- 
ferred by  the  defendant  himself,  ^and  his 
principal  objection  is  that  the  Judge  had  no 
jurisdiction  to  try  the  appeal,  as  the  amount 
sued  for  did  aot  exceed   100  rupees.    He 


contends  that,  as  the  intervenors  came  in 
under  Section  jj  of  Ad  X.  of  1859,  the 
only  question  which  ought  to  have  been 
tried  was  whether  the  intervenors  were  in 
the  actual  receipt  and  enjoyment  of  the 
rent,  and  that  no  question  or  title  was  deter- 
mined by  the  judgment.  But  this  is  not  < 
the  case,  as  the  plaintiff's  right  to  receive 
the  rent  was  not  disputed,  .merely  on  the 
ground  that  the  intervenors  had  actually  and 
in  good  faith  received  and  enjoyed  such  rent 
before  and  up  to  the  time  of  the  commence- 
ment of  the  suit,  and  the  right  of  the  in- 
tervenors was  not  claimed  by  them  uf)on 
that  ground  alone.  Both  the  ryot  and  the 
intervenors  denied  the  title  of  the  plaintiff 
and  of  his  vendor,  and  the  ryot  denied  that 
he  gave  the  kubooleut  upon  which  the 
plaintiff  was  suing. 

Section  jj  does  not  apply  to  such  a  case. 
It  applies  only  to  cases  in  which  the  right  of 
the  plaintiff  to  receive  the  rent  is  dispatod, 
and  such  right  is  claimed  by  a  third  person 
upon  the  ground  that  such  third  person  or  a 
person  through  whom  he  claims  has  actiOiiy 
and  in  good  faith  received  and  enjoyed  such 
rent  before,  and  up  to  the  time  of  the  com- 
mencement of  the  suit.  In  such  a  case,  if 
the  actual  receipt  and  enjoyment  of  the 
rent  by  such  third  person  is  not  established, 
the  plaintiff  would  be  entitled  to  recover; 
but,  where  the  title  of  the  plaintiff  is  denied, 
that  question  must  be  enquired  inio,  if  the 
receipt  of  the  rent  by  the  intervenor  is  not 
established.  A  ryot  is  not  allowed  to  dis- 
pute the  title  of  a  person  from  whom  he  has 
taken  land  ;  but  where  the  plaintiff  is  iiot 
the  person  from  whom  the  land  was  origi- 
nally taken,  but  claims  under  a  derivative 
title  from  him,  the  ryot  would  not  be  p^^ 
eluded  from  denying  such  derivative  title, 
or  proving  that  the  person  from  whom  he 
took  had  conveyed  the  land  to  some  other  per- 
son. For  instance,  if  a  ryot  were  to  take 
land  from  A  B,  and  after  A  Fs  death 
without  issue  C  D  should  claim  to  receive 
the  rent  accruing  subsequently  to  such  death 
as  the  adopted  son  of  A  B,  the  rj'Ot 
would  not  be  precluded  from  denying  that 
C  D  was  the  adopted  son  of  A  By  and 
C  D  could  not,  in  such  case,  recover  wilhool 
proving  a  valid  adoption.  If  the  rtot, 
instead  of  merely  denying  the  adoption, 
should  go  on  and  allege  that,  from  •the  time 
of  the  death  of  ^  i^  up  to  the  time  of  ihc 
commencement  of  the  suit,  A  B'%  widow 
had  actually  and  in  good  faith  enjoyed  the 
rent  as  the  Ifeir  of  A  By  and  the  widow 
should  intervene  and  claim  the  rent  upon 
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the  ground  of  her  receipt  of  rent,  the  Court, 
upon  failure  of  proof  that  the  widow  had 
received  the  rent,  could  not  give  a  decree 
for  the  plaintiff  without  his  proving  the 
adoption;  for  it  would. not  follow  from  the 
fact  of  the  widow's  not  having  received  the 
rent  that  the  plaintiff  was  entitled  to  it  as 
an  adopted  son.  In  such  a  case  the  plaint- 
iff would  necessarily  have  to  prove  his 
title. 

la  the  present  case  the  plaintiff's  title 
was  denied  upon  the  ground  that  Dwarka- 
nath  Chowdhry  had  in  his  lifetime  made 
over  the  estate  to  the  idol ;  and  both  ihe 
n-Qi  and  the  intervenors  set  up  the  title  of 
the  intervenors,  as  well  as  the  actual  receipt 
of  the  rent  by  them.  If  the  first  Court  had 
laid  down  an  issue  as  to  the  actual  receipt 
and  enjoyment  of  rent,  and  had  determined 
that  question  against  the  intervenor,  it 
would  have  been  necessary  to  go  into  the 
question  of  the  plainliff's  title;  for,  as  the 
utk  of  the  plaintiff,  as  well  as  the  receipt 
tnd  enjoyment  of  the  rent  by  him,  was  dis- 
puted, he  would  not  have  been  entitled  to 
recover  without  proof  of  his  title,  or  show- 
ing that  the  kubooleut  to  him  was  executed, 
which  of  itself  would  amount  to  primd  facie 
proof  of  title.  Although  the  Deputy  Col- 
lector did  not  lay  down  an  express  issue  as 
towhowasinthe  actual  receipt  and  enjoy- 
ment of  the  rent,  he  substantially  decided 
tfat  question  against  the  intervenors,  and 
the  question  of  title  in  favor  of  the  plaint- 
iff. An  error  in  not  laying  down  an  issue 
^  to  the  actual  receipt  of  rent  could  not 
rfect  the  question  of  jurisdiction. 

Under  these  circumstances,  we  think  that 
a  question  relating  to  title  within  the  mean- 
hig  of  Section  153  of  Act  X.  of  1859  was 
properly  raised,  and  was,  in  substance,  deter- 
mined by  the  judgment  of  the  Deputy  Collect- 
or, and,  consequently,  that  an  appeal  lay  to 
the  Judge,  and  not  to  the  Collector.  No 
objection  is  made  that  the  Judge  did  not  lay 
dowH  an  issue  as  to  the  title  of  the  interven- 
^-  He  did,  in  effect,  determine  that  ques- 
tion, and  he  also  found  that  the  defendant 
had  executed  a  kubooleut  to  the  plaintiff.  That 
^  sufficient,  for  the  intervenors  had  no 
ng^ht  to  intervene  for  the  purpose  of  setting 
'Jp  title.  When  the  issue  as  to  the  actual 
receipt  of  the  rent  by  the  intervenors  was 
found  against  them,  it  was  necessary  under 
we  defence  set  up  by  the  ryot  to  try  the 
qncstbn  of  the  plaintiff's  title.  When  the 
plaintiff  proved  the  execution  of  the  kuboo- 
«ol»  it  was  unnecessary  for  hifh  to  give  any 
JBrther  proof -of  title. 


The  cases  cited  from  the  ist  Weekly  Re- 
porter, page  113.  and  the  P'ull  Bench  Case  of 
.26th  ]\Iay  1865,  3  Weekly  Reporter,  Act  X., 
page  21,  do  not  bear  upon  this  case.  In  the 
view  of  the  case  which  we  have  taken,  it  be- 
comes unnecessary  for  us  to  determine  whe- 
ther the  defendant  having  appealed  to  the 
Judge  could  appeal  specially  to  this  Court 
against  his  decision  upon  the  ground  that  he 
bad  no  jurisdiction.  We  doubt  whether  the 
defendant  could  raise  such  an  objection, 
even  if  the  case  had  been  one  which  ought 
to  have  gone  to  the  Collector. 

The  decision  of  the  Lower  Appellate  Court, 
against  which  the  Appeal  No.  2144  was  pre- 
ferred, is  affirmed  with  costs. 


The  9th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A..G.  Macpher- 

son,  Judges. 

Local  enquiry— Section  73,  Act  X.  of  1859 — Eject- 
ment— Right  of  occupancy. 

Case  No.  1861  of  1866  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of'Bhaugulpore^  dated  the  iSth  May 
i866y  reuersing  a  decision  passed  by  the 

'  Deputy  Collector  of  that  District,  dated  the 
30th  December  186^. 

Shaikh  Bahadoor  Ali  and  another  (Plaintiffs), 

AppellantSy 

versus 

Domun  Singh  and  others  (Defendants), 
Respondents. 

Mr.   R.    E.    Twidale  and    Moulvie    Mur* 
humut  Hossein  for  Appellants. 

Baboo  Roopnath  Banerjee  for  Respondents. 

Where  a  local  enquiry  is  necessary,  a  Collector  should 
cause  such  enquiry  to  be  made  by  a  properW  constitut- 
ed officer  according^  to  Section  73,  Act  A.  of  1859. 

The  question  o£  a  prescriptive  right  of  occupancy 
cannot  arise  in  a* case  where  a  tenant  sues  to  recover 
possession  of  land  from  which  he  alleges  he  hs^  been 
illegally  ejected.  The  tenant  might  have  been  in  law- 
ful possession  only  six  weeks,  and  yet  his  eviction 
mignt  have  been  illegal,  and  he  would  be  entitled  to 
recover. 

Loch,  y. — The  plaintiff,  special  appel- 
lant, sued  to  recover  possession  of  lands 
which  he  held  as  a  tenant,  and  from]  which 
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he  alleges  that  he  was  forcibly  and  illegally 
ousted  by  Domun  Singh,  the  lessee  or  ticca- 
dar  of  the  zemindar  in  1273.  The  defend- 
ant denies  the  possession  of  the  plaintiff,  and 
says  that  the  lands  were  let  by  him  from 
1273  to  one  Sobhun  Singh. 

The  first  Court  appointed  one  Ahmed 
Khan  Ameen  to  make  a  local  enquiry  into 
the  fact  of  possession,  and  the  result  of  that 
investigation  was  in  favor  of  the  plaintiff. 
On  appeal  the  Judge  holds  that  the  Ameen's 
report  cannot  be  admitted,  as  there  is  no 
proof  or  order  to  show  that  Ahmed  Khan 
was  subordinate  to  the  Collector,  or  that  he 
is  an  officer  of  Government  as  required  by 
Section  73,  Act  X.  of  1859.  The  Judge,  in 
coming  to  this  conclusion,  appears  to  have 
acted  on  the  objection  raised  by  the  defend- 
ant in  appeal.  The  order  deputing  Ahmed 
Khan  to  make  the  local  enquiry  is  addressed 
to  him  as  Ahmed  Khan  Ameen,  and  primd 
facie  this  indicates  that  he  is  an  officer  of 
Government,  and  it  was  for  the  party  who 
objected  to  his  deputation  to  prove  that  he 
was  not  a  legally  constituted  Ameen.  If  he 
were  not  so,  the  Judge  should  have  directed 
4he  Collector,  if  there  was  a  necessity  for  a 
local  enquiry,  to  have  such  enquiry  made  by 
a  properly  constituted  officer. 

The  Judge  further  finds  against  the 
plaintiff's  claim,  on  the  ground  that  there  is 
no  proof  of  occupancy  for  1 2  years  ;  and  he 
goes  on  to  say  that,  of  the  documents  filed 
by  plaintiff,  one  is  untrustworthy,  and  the 
others  do  not  establish  his  legal  occupancy. 
It  is  difficult  ,to  understand  what  the  Judge 
intends  by  these  words.  The  question  for 
the  Judge  to  determine  on  the  plaintiff's 
pleadings  was  whether  plaintiff  was  in  occu- 
pation as  a  tenant,  and  whether  he  had,  as 
he  alleged,  been  forcibly  and  illegally  eject- 
ed in  the  course  of  the  year  when  his  crops 
were  on  the  ground,  or  whether  he  had 
been  legally  evicted.  No  question  of  a  pre- 
scriptive right  of  occupancy  arises  in  this 
case.  Plaintiff  might  have  held  lawful 
possession  only  for  six  weeks,  and  yet  his 
eviction  might  have  been  illegally  made,  and 
he  would  be  entitled  to  recover.  We  re- 
mand the  case  for  the  Judge  to  determine 
on  evidence  whether  Ahmed  Khan  is  or  is 
not  a  properly  constituted  Ameen  under  the 
provisions  of  Section  73,  Act  X.  of  1859; 
and  if  he  be  not,  he  will  direct  the  Collect- 
or, if  necessary,  to  depute  a  proper  officer, 
and,  if  local  enquiry  be  necessary,  he  will 
proceed  to  dispose  of  the  case  as  indicated 
above. 


The  9th  January  1867. 

Present': 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Arbitration. 

Case  No.  1424  of  1866. 

Special  Appeal  from  a  decision  pcLssed  by  th 
Principal  Sudder  Ameen  if  West  Buri- 
ivan,  dated  the  ^th  March  r866,  affirming 
a  decision  passed  by  the' Moonsiff  of  Radha- 
nuggur,  dated  the  12th  August  186^. 

Gooroo  Churn  Dey  and  others  (Defendants), 

Appellants, 

versus 

Ram  Dhun  Paul  and  others  (Plaintiffs), 

Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Chunder  Kali  Ghose  for 
Respondents. 

It  is  no  gfround  to  set  aside  an  award  of  arbitrator 
under  Section  324,  Act  VIII.  of  1859,  that  the  arhitratora 
decided  the  case  against  the  written  statement  of  the 
defendant. 

Shumbhoonath  Pundit,  7.— The  special 
appellant  contends  that  the  Ix)wer  Appellate 
Court  has  set  aside  the  award  of  the  arbitrat- 
ors, on  the  ground  of  the  said  arbitrators 
having  decided  the  case  against  the  written 
statement  of  the  defendant. 

As  under  Section  324  of  Act  Mil.  of 
1859  this  is  no  ground  to  set  aside  an 
award  of  arbitrators,  we  decree  the  special 
appeal  with  co,sts,  and,  reversing  the  ordeR 
of  both  the  Lower  Courts  with  costs,  dismiss 
the  plaint. 

The  9th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macphcr- 

son,  Judges, 

Tenants-at-will— Rent  demandabk  froio. 
Case  No.  2019  of  1866  under  Act  X.  of  i359« 

Special  Appeal  from  a  decision  passed  by  the 
fudge  of  Backer  gunge,  dated  the  i6ih  May 
1866,  reiser  sing  a  decision  passed  by  thi 
Deputy  Collector  of  that  District,  dated  the 
J  1st  October  186^, 

Baboo  Gopaul  Lai  Thakoor  (Plaintiff), 

Appellant, 

. ,         versus 

Budurooddeen  (Defendant),  Respondent* 
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Baboos  Kalee  Mohun  Doss  and  Kishen 
Doyal  Roy  for  Appellant. 

Baboos  Pearee  Lai  Roy  and  Shushee 
Bhooshun  Rose  for  Respondent. 

\V1iere  a  tenant  has  no  right  of  occupancy,  the  land- 
lord is  entitled,  after  service  of  notice,  to  demand  rent 
from  him  at  a  fair  rate,  i,  e.,  the  full  market-rate. 

Lochy  y, — The  defendant  pleaded  a  right 
of  occupancy,  but  the  Judge  has  not  deter- 
mined whether  he  has  such  a  right  or  not, 
but,  assuming  that  the  defendant  has  no  such 
right,  has  proceeded  to  dispose  of  the  case. 
If  the  defendant  have  a  right  of  occupancy, 
the  plaintifiF's  case  must  be  tried  under  the 
provisions  of  Section  17,  as  plaintiff  claims 
an  enhancement  on  the  ground  that  the 
pnxluctive  powers  of  the  land  have  increas- 
ed. If  the  defendant  have  no  right  of  occu- 
pancy, the  plaintiff  is  entitled  to  demand 
rent  after  service  of  notice  at  a  fair  rate ;  but 
**the  fair  rate  in  such  a  case  is  clearly  the 
"fall  market-rate;  the  fullest  rate  which 
"other  tenants  similarly  situated  (that  is, 
"without  any  privileges  or  right  of  any 
"kind)  do,  can,  or  are  willing  to  pay."  We 
refer  the  Judge  to  the  cases  reported  at 
Volume  III.,  Weekly  Reporter,  page  126, 
Act  X. ;  and  Volume  IV.,  Weekly  Reporter, 
page  45,  in  which  the  law  is  clearly  laid 
down.  The  case  is  remanded  for  disposal 
according  to  the  above  instructions. 


The  9th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

lJnutati<m-7Cau8e  of  action — Payment  of  Go- 
▼erdment  Revenue  by  co-sharers. 

Case  No.  1975  of  1866. 

Sp€cial  Appeal  from  a  decision  passed  by 
ihe  Judge  0/  Rajshahye,  dated  the  14th 
May  r866y  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of 
^traj gunge,  dated  jist  October  186$, 

Kalee  Shunkur  Sandyal  (Plaintiff), 
Appellant, 

versus 

Huro  Shunker  Sandyal  and  others 
(Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitiir  and  Sree- 
nath  Doss  for  AppeHant. 
Vol.  VII. 


Baboo  Mohinee  Mohun  Roy 
for  Respondents. 

The  plaintiff's  cause  of  action  was  held  to  arise  when 
he  paid  the  money  to  the  Collector  as  Government 
revenue  on  account  of  his  defaulting  co-sharers>  and  not 
from  the  date  when  the  m^ney-lender,  from  whom^  he 
had  obtained  the  money  to  make  that  payment*  realized 
it  from  him  under  a  decree  of  Court. 

Loch,  Jx — We  think  that  the  Judg:e  is  quite 
right.  The  plaintiff's  cause  of  action  arose 
when  he  paid  the  money  to  the  Collector  as 
Government  revenue  on  account  of  his  de- 
faulting co-sharers,  and  not  from  the  date 
when  the  money-lender,  from  whom  he  had 
obtained  the  money  to  make  that  payment, 
realized  it  from  him  under  a  decree  of 
Court.    The  appeal  is  dismissed  with  costs. 


The  loth  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,^  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Evidence — ^Admission. 
Case  No.  2023  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Lieutenant' Colonel  J,  S.  Davies,  Judi" 
cial  Commissioz^er  of  C hotel  Nagpore, 
dated  the  i8th  May  1866,  affirming  a 
decision  passed  by  Lieutenant  R,  C. 
Money,  Deputy  Commissioner  of  Maun^ 
bhoom,  dated  the  jith  August  186^* 

Rajah  Nilmoney  Singh  Deo  (Plaintiff), 

Appellant^ 

versus 

Ramanoograh  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Poorno 
Chunder  Shome  for  Respondents: 

Where  a  person  uses  the  admission  of  another  as 
evidence,  the  whole  admission  must  be  put  in.  He  can- 
not put  in  half,  and  exclude  the  other  luUf.  Those  who 
have  to  decide  upon  the  evidence  are  not  bound  to 
believe  the  whole  of  the  statement. 

Peacock,  CJ, — The  plaintiff  saes  to  set 
aside  a  kherajee  bromotur  tenure,  and,  I 
suppose,  to  declare  that  the  defendant  holds 
as  his  tenant.  The  defendant,  in  his  written 
statement,  admits  that  he  held  as  the  plaint- 
iff's tenant,  but  he  stated  that  he  and  his 
family  have  held  the  tenure  at  a  yearly  quit* 
rent.  Tne  plaintiff  now  endeavors  to  take 
that  statement  as  an  admission  that  the  de- 
fendant holds  as  his  tenant,  and  to  throw  on 
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him  the  onus  ol  proving  that  he  holds  at  a 
yearly  quit-rent. 

,  The  general  rule  is  that,  where  a  person 
uses  the  admission  of  another  as  evidence, 
the  whole  admission  must  be  put  in.  He 
cannot  put  in  half,  and  exclude  the  other 
half.  Those  who  have  to  decide  upon  the 
evidence  are  not  bound  to  believe  the  whole 
of  the  statement. 

The  Lower  Court  was  justified  in  believ- 
ing the  whole  statement,  and  in  giving  a 
decree  for  the  defendant,  there  being  no  evi- 
dence to  disprove  it.  The  decision  of  the 
Lower  Appellate  Court  is  affirmed  with 
costs. 

Jackson,  J'— I  concur,  and  would  only 
add  that  the  plaintiff  cited  witnesses,  and, 
when  they  appeared,  declined  to  have  them 
examined.  The  inference,  not  unfairly  to  be 
drawn  from  this  conduct,  is  that  those  wit- 
nesses, on  examination  and  cross-examina- 
tiOn,  would  have  deposed  to  a  state  o^  facts 
exactly  th^t  set  up  in  the  defendant's  an- 
swer. 


The  loth  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Mortgage-accounts. 

Case  No.  2237  of  i866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
0/  Mymensingh,  dated  the  igth  June  1866, 
affirming  a  decision  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  2gth 
May  iS6s^ 

Nilkant  Sein  and  another  (two  of  the 
Defendants),  Appellants^ 

m 

versus 

Shekh  Jaenooddeen  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondettts, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Sreenath  Doss  for  Respondents. 

Though  a  mortgajre  be  not  an  usufructuary  mortgage, 
the  mortgagee  in  possession  is  bound  to  give  an  account 
of  the  profits  realized  by  him  from  the  mortgaged  pro- 
perty so  long  as  it  was  in  his  possession,  whether  he 
took  possession  with  or  without  the  consent  of  the 
mortgagor. 

Loch,  J, — The  defendants,  special  appel- 
lant*, in  this  case  executed  a  deed^of  condi- 
tional sale  in  Bhadur  1257  (August  1850) 
in  favOF  of  the  plaintiff,  who  took  possession 
of  the  property,   and   retained   it  till  1263 


(1856),  when  the  special  appellant^  having 
brought  a  suit  for  possession  with  mesne- 
profits  during  the  period  he  remained  out 
of  possession,  obtained  a  decree  for  posses- 
sion with  mesne-profits  from  date  ot  suit, 
the  mesne-profits  for  the  period  prior  to 
€uit  being  refused  on  the  ground  that  the 
claim  for  such  profits  had  not  been  properly 
brought.  The  cause  of  action  ia  this  suit 
was  that,  whereas  the  sale  to  plaintiff  was 
only  conditional,  he  claimed  to  have  pur- 
chased absolutely,  and  had  taken  possession. 
The  plaintiff  subsequently  gave  notice  of  fore- 
closure, and  the  present  action  is  brought  to 
obtain  possession  of  the  mortgaged  propertj. 
The  defendant  pleads  that  the  plaintiff  is 
bound  to  account  for  the  profits  of  the  estate 
while  he  remained  in  possession ;  but  the 
Lower  Courts  have  rejected  the  plea  on  the 
ground  that  the  mortgage  to  plaintiff  was 
not  an  usufructuary  mortgage ;  and  that,  if 
plaintiff  took  possession  contrary  to  the  tenns 
of  his  mortgage,  the  defendant  could  soe 
him  for  mesne-profits  as  well  as  for  pos- 
session ;  that  defendant  did  bring  a  suit^  and, 
having  failed  thereon  to  get  aa  award 
of  mesne-profits,  he  was  not  entitled 
to  ask  for  an  account.  We  think  this  view 
of  the  case  is  wrong.  Plaintiff  is  bound 
to  give  an  account  of  the  profits  realized  by 
him  from  the  mortgaged  property  so  long 
as  it  was  in  his  possession,  whether  he  took 
possession  with  consent  of  the  mortgagors 
or  without.  He  was  in  possession  for  some 
years,  and  is  bound  to  account  for  the  sums 
collected  during  that  period,  though  the 
mortgage  was  not  an  uswfructuary  mortgage. 
We  reverse  the  order  of  the  Lower  Court,  and 
remit  the  ease  to  the  first  Court,  and  dired 
the  Sudder  Ameen,  after  calling  upon  the 
plaintiff  to  produce  his  accounts,  to  dispose 
of  the  case  for  po^esaion. 


The  loth  January  1867. 

Present : 

The  Honble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Execution  of  Money-decree— Subsequent  pur- 

ehaaer. 

Case  No.  3004  of  1866. 

• 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Tirhoot,  dated  the  14^^ 
May  i866y  reversing  a  decision  pasted  by 
the  Pfincipal  Sudder  Ameen  of  that  2>f>- 
tricf,  dated'ihe  25th  July  186s, 
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Bhugwan  Doss  and  others  (Defendants), 
AppellantSy 

versus 
Shaikh  Nobee  Buksh  (Plaintiff),  Respondent- 
Mr,  C,  Gregory  for  Appellants. 
Mr.  R,  E,  Twiddle  for  Respondent. 

In  a  case  between  two  holders  of  money-decrees  upon 
bonds  in  execution  of  which  they  respectively  put  up 
for  sale  and  purchased  the  same  property,  the  first 
purchaser  admittedly  in  possession  was  held  entitled  to 
the  propertjr,  the  subsequent  purchaser  being-  left  to 
enforce  his  right  under  his  bond,  decree,  and  purchase, 
by  a  separate  action. 

Bayley,  J. — Plaintiff  in  this  case  sued 
to  reverse  a  sale  in  execution,  at  which  de-. 
fendant  purchased  the  property  in  suit. 

The  plaintiff  alleged  that  he  had  purchased 
the  same  property  also  at  a  sale  in  execution 
tmder  a  decree  obtained  by  him,  and  had 
held  possession  under  it. 

Defendant  pleaded  that  the  suit  could 
not  lie,  and  that  he  had,  under  a  bond  and 
decree  of  a  date  previous  to  plaintiff's  pur- 
chase, acquired  title  also  by  purchase  at  a 
sale  in  execution.  Defendant,  however,  no- 
where in  the  pleas  in  his  answer ^enied  that 
plaintiff  had  possession. 

Both  parties  admit  that  plaintiff's  pur- 
diase  was  anterior  to  that  of  defendant,  and 
(hat  the  decrees  both  of  plaintiff  and  defend- 
ant were  money-decrees. 

In  a  previous  decision  the  Judge  decided 
that  a  precedent^of  22nd  May  1862,  on 
which  the  plaintiff  (the  appellant  in  the 
nllah)  relied,  had  been  overruled  by  a  de- 
cision of  a  Full  Bench  of  this  Court,  but 
the  Judge  did  not  specify  the  precedent. 
On  this  the  case  was  remanded  to  the  Judge, 
and  he  was  referred  to  the  Full  Bench  Deci- 
sion of  the  15th  December  1864,  Volume  I., 
Weekly  Reporter,  page  315,  as  a  guide  to 
him  for  the  proper  decision  of  the  case. 

The  Judge,  on  this  remand,  has  decided 
ihat,  as  there  was  only  a  money-decree  held 
h?  defendant,  and  there  was  no  decretal 
order  that  it  should  be  satisfied  from  the 
property  pledged,  the  decision  of  the  Full 
Bench  cited  above  applied,  and,  in  this  view, 
die  Judge  gave  plaintiff  a  decree. 

I)efendant  appeals  specially,  and  urges — 

I.  That  the  Court  below  has  misapplied 
to  precedent  of  15th  December  1864  ;  that 
«e  Full  •Bench  then  in  no  way  overruled 
the  decision  of  the  late  Sudder  Court,  dated 
12nd  June  1857,  page  185,  by  which  it  was 
niled  that,  where  there  might  be  a  previous 
wen  on  the  property  and  a  cfecree  on  that 
"€n,  the  subsequent  purchaser  at  a  sale  in 


execution  would  not  be  entitled  to  oust  the 
holder  of  such  lien  and  decree. 

2.  That  the  precedent  of  15  th  December 
1864  did  not  apply  retrospectively  to  a  tranfi- 
action  which  had  taken  place  before  that 
precedent. 

The  first  plea  could  only  have  any  force 
if  the  facts  of  this  case  and  of  that 
decided  on  the  22nd  June  1857  by  the  late 
Sudder  Dewanny  Adawlut  were  the  same. 
That  case  rested  on  the  holder  of  the  lien 
and  decree  anterior  to  the  subsequent  pur- 
chase being  in  possession.  Here,  plaintiff 
clearly  alleged  that  he  was  in  possession 
under  his  purchase;  and  defendant,  ihough 
advancing  in  his  answer  other  pleas  as  his 
defence,  did  not,  in  any  ivay  whatever^  deny 
plaintiff's  allegation  of  possession.  It  i«, 
therefore,  legally  admitted  by  defendant  that 
plaintiff  was  in  possession.  Thus,  the  case 
of  1857  and  this  case  differ  in  the  most  es- 
sential point.  The  special  appellant  urges, 
however,  that,  as  plaintiff  only  got  his 'sale- 
certificate  and  order  of  possession  after  de- 
fendant's purchase  in  execution  and  posses- 
sion according  to  that  order,  plaintiff  on  his 
own  statement  was  not  in  possession.  We 
are,  however,  of  opinion,  firstly,  that  the 
plaintiff  did  not  say  that  he  got  possession 
after  this  order  of  (^ourt,  but  that  he  was  in 
possession  in  accordance  with  it;  and,  second- 
ly, we  think  that,  when  the  possession  was  so 
clearly  asserted  by  plaintiff,  and  in  no  way 
denied  by  defendant  in  his  answer,  the  de- 
fendant must  be  held  to  have  by  that  written 
pleading  admitted  plaintiff's  possession. 
'  In  this  view  we  are  clearly  of  opinion 
that  there  has  been  no  misapplication  of  the 
precedent  of  the  Full  Bench  of  the  13th 
December  1864. 

On  the  second  plea  we  are  of  opinion 
that  the  procedure  laid  down  in  the  above 
precedent  will  apply,  even  if  defendant's  Hen 
and  decree  and  purchase  are  previous  to  it. 
The  precedent  lays  down  by  what  form  of 
action  parties  in  defendant's  position  must 
proceed  from  the  date  of  that  precedent. 
This  action  is  brought  admittedly  after  the 
date  of  the  precedent,  and  we  must  be  go- 
verned by  it  in  deciding  the  case. 

We  hold,  then,  that,  according  to  the 
precedent  of  the  15th  December  1864,  de- 
fendant cannot  have  the  question  of  a  prior 
right  under  his  bond,  decree,  and  purchase 
adjudicated,  except  by  a  separate  action  as 
laid  do\«i  in  the  concluding  portion  of  the 
precedent. 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


3^ 


Ctvil 


THS  WEEKLY   REPORTER. 


Rulings.         [Vol.  VIL 


The  I2lh  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  KL,  Chief 
Justicey  and  the  Hon'ble  L.  S.  Jackson, 

Jurisdiction  (of  Small  Cause  Court)~Suit  for 
contribution  of  Government  Revenue. 

Reference  to  the  High  Court  by  Baboo  Banee 
Madhuh  Shome,  Judge  of  the  Court  of 
Small  Causes  of  Pubna, 

Kaleenath  Roy,  Plaintiff, 

versus 

Nilaram  Puramanick,  Defendant. 

A  suit  by  a  co-sharer  for  contribution  in  respect  of 
Government  revenue  paid  by  him  in  excess  of  his  own 
quota  is  not  coc^izable  by  a  Small  Cause  Court,  as  the 
extent  of  the  share  jn  respect  of  which  contribution  is 
sought  cannot  be  determined  without  deciding  a  question 
of  title. 

Case. — Plaintiff  states  that,  of  the  Joth 
Moodafut  Rajendro  Bhoomick,  as  mentioned 
in  the  plaint,  held  jointly  in  the  names  of  the 
plaintiff's  father  and  defendant  in  the  village  of 
Burrooreah,  of  which  the  annual  rental  has  been 
fixed  at  Rupees  54-1 1-3-2,  5  (is.  6  gds.  2  c,2  k. 
share  belongs  to  plaintiff  himself,  and  10  as.  13 
gds,  ic.i  ^.  share  belongs  to  the  defendant;  that, 
of  the  above-mentioned  annual  jumma  of  the 
said  joth  for  the  year  1271   B.  S.,  plaintiff 
deposited  in  the  Collectorate  Rupees  7-10-9 ; 
that,  subsequently,  the  zemindar  brought  a 
suit,  No.  406  of  1865,  for  the  balance  of  the 
rent  of  127 1  B.  S.,  and  another.  No.  214  of 
1866,  for  the  rent  of  the  year  1272  B.  S.,  and 
obtained  decrees  confirmed  in  appeal ;  that 
he,  the  zemindar,  afterwards,  in  execution  of 
the  said  two  decrees,  caused  the  property  only 
of  the  plaintiff  to  be  attached ;  that  the  said 
decrees  being  both  against  the  plaintiff  and 
the  defendant  in  the  present  case,  and  the 
defendant  not  having  paid  his  own  share  of 
the  judgment-debt,   the   plaintiff  paid   into 
the  Collectorate  the   whole  amount  of  the 
decrees,  Rupees  154-4-9,  and  saved  his  own 
property  from  sale;  and  that  the    plaintiff 
now  prays  in  this  suit  to  recover  from  the 
defendant  the  sum  of  Rupees  108-6-5,  being 
the  total  of  the  amount  which  he  has  paid 
for  the  defendant  on  account  of  the  rent  of 
the  aforesaid  joth  and  of  interest  for  the  same. 
The  defendant  objects  that  this  suit  is  not  cog- 
nizable by  the  Small  Cause  Court,  because, 
though  he  (the  defendant)  is  in  fact  only  5  as. 
6gds.  2c.2k.  shareholder  of  the  joth  for  which 
plaintiff  alleges  to  have  paid  defenaant's  share 
of  the  rent,  the  plaintiff  states  him  to  be 
holder  of  10  oj.  13  gds.  i  c.  i  k.  share,  and 


sues  to  recover  from  him  contribution  of  the 
decreed  amount  accordingly;  that  this  suit 
for  contribution  according  to  plaintiff's  al- 
legation, therefore,  cannot  sland;  that  the 
defendant  having  paid  to  the  zemindar  rent 
for  the  periods  both  prior  to  and  after  the 
alleged  decrees,  and  received  "dakhilas" 
for  the  same,  is  not  liable  for  contribution  of 
the  amount  of  the  decrees  alleged  to  have 
been  satisfied  by  the  plaintiff;  that  there 
are  other  shareholders  of  the  said  jumma 
than  the  plaintiff  and  the  defendant;  and 
that,  according  to  the  circumstances  of  the 
case,  plaintiff  now  cannot  claim  costs  and  in- 
terest of  the  present  suit. 

The  points,  therefore,  for  decision  in  this 
case  are — 

1.  Whether  this  case  is  cognizable  by  the 
Small  Cause  Court  or  not  ? 

2.  What  is  the  defendant's  share  in  the 
jumma  of  which  plaintiff  alleges  to  have  paid 
rent? 

3.  To  what  extent  is  the  plaintiff  liable, 
if  he  is  at  all  liable,  for  contribution  of  the 
amount  which  plaintiff  says  to  have  paid  on 
account  of  the  rent  of  the  aforesaid  jumma,  and, 
according  to  the  circumstances  of  the  case, 
can  the  plaintiff  get  interest  and  costs  of  the 
suit  ? 

The  copy  of  the  Collector's  decree  in  the 
suit  for  arrears  of  rent,  No.   214  of  1866, 
filed  by  the  plaintiff,  shews  that  both  litigants 
are  joint  shareholders  of  the  joth  land,  for 
the  rent  of  which  the  abov^-mentioned  decree 
was  passed ;  but  it  does  not  shew  that  each 
of  the  parties  holds  in  it  shares  as  alleged  by 
them  in  their  statements.     Under  this  cir- 
cumstance  I  am  of  opinion  that,  until  the 
interest  of  the  litigant  parties  in  the  aforesaid 
joth  jumma  be  established  by  a  competent 
tribunal,  defendant's  liability  for  the  contri- 
bution and  its  interest  cannot  be  ascertained. 
Plaintiff's  pleader  orally  contends  that,  inas- 
much as  this  is  a  suit  for  contribution  of 
joint  decrees,  and  inasmuch  as  the  receipts 
of  the  amount  of  the  rent  deposited  by  the 
plaintiff  in   the   Collectorate    are    with  the 
record,  there  does  not  appear  any  objection 
to  the  suit  being  tried  by  the  Small  Cause 
Court,  it  being  one  purely  for  money.    The 
issues    fixed    above    cannot,    I    think,   be 
decided  by  this  Court,  because  Small  Cause 
Courts   have   no    jtirisdiction    to    try   such 
questions  of  interest  and  share.    Jhe  prin- 
ciple that  a  joint  proprietor,  who  pays  into 
the  Collectorate  more  than  his  own  share  of 
Government  revenue,  and  thus  saves  the  joint 
estate  from  *&ale  by  paying  what  is  due  by 
his  co-sharer,  ^cannot  afterwards  sue  his  co- 
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sharer  in  the  Small  Cause  Court  for  the  re- 
covery of  the  excess  amount  of  revenue 
paid  bj  him,  applies,  I  think,  to  the  case 
DOW  under  consideration. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  CJ. — We  are  of  opinion  that 
the  Judge  of  ^the  Small  Cause  Court  has 
taken  a  correct  view  of  this  case.  The  extent 
of  the  share  in  respect  of  which  contribution 
is  soDght  cannot  be  determined  without  de- 
ciding a  question  of  title. 


The  1 2th  January  1*867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Jorisdiction  (of  Civil  Court)— Compounding  of 

offence. 

Reference  to  the  High  Court  by  Baboo  Banee 
Madhub  Shame,  Judge  of  the  Court  of 
Small  Causes  of  Pubna, 

Mothooranath  Bhoomick,  Plaintiff, 

versus 

No.  I,  Kenaram  Kurmokar ;  and  No.  2,  Shib- 
nath  Shah,  Defendants. 

Where  A  was  criminally  prosecuted  by  B  for  wrong- 
fd  restraint,  and  he  came  to  terms  with  B  to  pay  him 
&rtbe  withdrawal  of  the  complaint,  or  to  deposit  money 
or  property  with  Cto  be  paid  over  to  B  on  the  disposal  of 
tliecase  according  to  ^^'s  petition  of  withdrawal ;  and  the 
Magistrate,  instead  of  allowing  the  withdrawal  of  the 
daive,  punished  A  criminally — Held  that'i4  could 
sae  for  we  recovery  of  the  money  or  property,  as  the 
daree  was  not  one  which  it  would  have  been  illegal 
for /lo  withdraw  with  the  consent  of  the  Magistrate, 
the  offence  charged  consisting  of  an  act  for  which  B 
night  have  sued  for  damages  m  the  Civil  Court. 

Case, — Plaintiff  states  that,  the  defend- 
ant No.  2  having  brought  against  the 
plaintiff  in  the  Criminal  Court  a  criminal 
duTge  of  illegal  restraint,  &c.,  it  was  settled 
vith  the  said  defendant  that  he  would  file  a 
nzeenamah  in  the  case,  and  would  receive 
torn  the  plaintiff  in  consideration  thereof 
tbe  sum  of  Rupees  55,  on  account  of  costs, 
if  the  case  would  be  disposed  of  according 
to  the  razeenamah ;  that,  with  this  under- 
standing, plaintiff,  on  the  27th  Joist  of  the 
cuircm  year,  deposited  with  defendant  No. 
1  certaii^  golden  ornament  called  **  malla," 
weighing  2\  tolahs,  valued  at  Rupees  35, 
tod  a  bond  for  Rupees  29,  executed  by  the 
aid  defendant  No.  2  in  favor  of  plaintiff's 
^er;  that,  subsequently,  tbr^  razeenamah 
fikd  by  the  defendant  No.  2,  <Shibnath  Shah, 


was  disallowed  by  the  Criminal  Court,  and 
plaintiff  was  punished  according  to  the 
aforesaid  charge ;  that  afterwards  plaintiff 
having  demanded  back  from  defendant  No.  i 
the  bond  and  the  golden  ornament  which 
he  had  kept  with  him,  he  did  not  return 
them,  stating  that  the  defendant  No.  2  had 
taken  them  from  him ;  and  that  plaintiff, 
therefore,  now  sues  to  recover  back  the  said 
ornament  and  bond,  or  their  value. 

Defendant  No.  i  answers  that  the  things 
mentioned  above  were  kept  with  him  with  the 
condition  that,  when  the  razeenamah  which 
defendant  No.  2  Shibnath  Shah  was  to  file  in 
the  aforesaid  criminal  case  would  be  accept- 
ed by  the  Criminal  Court,  Shibnath  was  to 
receive  the  same  ;  and  that,  subsequently,  the 
said  defendant  No.  2,  alleging  that  the 
razeenamah  in  the  criminal  case  was  allow- 
ed, took  from  him  (defendant  No.  i)  the 
said  ornament  and  bond. 

Defendant  No.  2,  Shibnath  Shah,  alleges 
that  he,  having  fulfilled  his  part  of  the  con- 
tract, namely,  having  tendered  a  razeenamah 
in  the  criminal  case,  was  entitled  to  take  the 
said  golden  ornament  and  bond  ;  and  that 
there  was  no  such  condition  that  he  would 
get  the  aforesaid  things  after  the  razeena- 
mah would  have  been  accepted  by  the  Cri- 
minal Courts. 

The  only  point  for  adjudication  in  this 
case  is — 

I.  Can  the  plaintiff  get  any  assistance 
from  the  Court  of  Judicature  in  recovering 
back,  as  prayed  by  him,  either  the  property 
which  he  had  deposited,  or  its  value  .^ 

Plaintiff  is  not  entitled  to  receive  any  as- 
sistance from  any  Court  of  Justice  in  suits 
of  this  nature,  because  the  contract  itself 
was  illegal,  inasmuch  as  plaintiff  himself 
states  in  his  plaint  that  defendant  No.  2 
having  brought  a  criminal  charge  of  illegal 
restraint,  &c.,  against  the  plaintiff,  he  (the 
plaintiff),  with  the  intention  of  having  the 
case  withdrawn  from  the  Criminal  Court  by 
the  said  defendant  No.  2,  deposited  with 
defendant  No.  i  the  property  above  men- 
tioned, which  the  said  defendant  No.  2  was 
to  receive  from  defendant  No.  i,  after  the 
razeenamah  shall  have  been  accepted,  and 
the  case  disposed  of  accordingly;  that,  as 
the  razeenamah,  filed  by  the  defendant 
No.  2,  was  not  accepted,  and  plaintiff  was 
criminally  punished  for  the  charge,  he  now 
sues  to  get  back  the  said  deposited  property 
and  the  bond.  The  sum  and  substance, 
therefore,  of  plaintiff's  action  seems  to  me  to 
be  that  there  would  have  been  raised  no 
objection  to  defendants'  getting  the  deposited 
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articles,  had  plaintiff  not  been  punished  by 
the  Criminal  Court.  Such  attempt  to  save 
an  offender  from  legal  punishment  cannot 
be  countenanced.  If  any  person  doing 
any  act  which  is  prohibited  by  law  is  cri- 
minally prosecuted,  and  he  comes  to  terms 
with  the  prosecutor  to  pay  him  for  the 
withdrawal  of  the  complaint  any  money 
or  prpperty,  ov  to  deposit  any  money  or 
property  with  a  third  person  for  being  paid 
to  the  prosecutor  after  the  case  shall  have 
been  disposed  of  according  to  the  petition 
of  withdrawal,  he  cannot,  I  hold,  get  any 
assistance  from  Courts  of  Justice  in  recover- 
ing such  money  or  property. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C,J. — We  are  of  opinion  that 
the  plaintiff  is  not  precluded  from  maintain- 
ing this  action  upon  the  ground  that  the 
contract  was  illegal. 

The  charge  was  not  one  which  it  would 
have  been  illegal  for  the  defendant  to  with- 
draw with  the  consent  of  the  Magistrate. 
The  offence  charged,  viz.,  wrongful  restraint, 
consisted  of  an  act  for  which  the  prosecutor 
might  have  instituted  a  suit  in  the  Civil 
Court  for  damages.  This  distinction  is  re- 
cognized by  the  Penal  Code  in  the  exception 
to  Section  214,  See  the  illustrations  of  that 
exception. 

The  1 2th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Limitation—Suit  for  confirmation  of  right  in 
land — Possessory  award  under  Section  15, 
Act  XIV.  of  1859. 

Case  No.  2026  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Pubna, 
in  Rajshahye,  dated  the  i^th  May  r866, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  loth  Au- 
gust 186$. 

Shanto  Monee  Gooptah  (Defendant), 
Appellant, 

versus 

Suttobhama  Gooptah  (Plaintiff),  Respondent, 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbui/y  for 

Respondent. 

In  a  suit  by  a  Hindoo^  widow   for  confirmation    of 
her  title  to  certain  land  in  right  of  her  husband^  the 


defendant,  who  had  a  possessory  award  of  the  propertjf 
givpn  to  her  under  Section  i5>  Act  XIV.  of  i950,  ploukd 
that  the  plaintiff  never  was  in  possession.  Held  th^t 
the  onus  was  on  the  plaintiff  to  show  that  she  was  la 
possession  within  the  period  of  limitation. 

Seton-Karr,  J, — Thb  Moonsiff  of  Pubnt, 
in  a  very  clear  and  well-reasoned  decision,  < 
dismissed    the    plaintiff's     claim,    but   the 
Principal   Sudder  Ameen   reversed  the  de- 
cision, and  gave  a  decree. 

The  suit  was  brought  by  a  widow  for 
confirmation  of  her  right  in  certain  lands 
which  she  declared  to  be  hers  in  right  of 
her  husband,  whose  the  property  was  as 
ancestral,  jointly  held  with  his  brother 
Kashinath. 

The  Moonsiff  found  th^t  the  plaintiff  had 
not  given  any  reliable  evi(Jence  to  show  that 
she  was  ever  in  possession  of  the  property 
within  the  prescribed  time.  The  defendant, 
it  is  clear,  has  now  a  possessory  award  of 
the  property  given  to  l\er  under  Section  15 
of  Act  XIV.  of  1859.  In  her  answer  the 
defendant  clearly  pleaded  that  the  plaintiff 
never  had  been  in  possession ;  and,  looking 
to  this  plea  and  to  the  possessory  award 
held  by  the  defendant,  we  think  that  the 
Moonsiff  was  quite  correct  in  treating  the 
case  as  he  did,  and  that  the  Principal  Sud- 
der Ameen  was  wrqwg  in  decreeing  the 
claim  on  the  ground  that  the  property  was 
•at  one  time  joint,  and  that  it  was  not  shewn 
exactly  at  wh^t  tin^e  separation  took  plac^ 
The  Principal  Sudder  Ameen  is  further 
wrong  in  saying  that  limitation  cannot  be 
applied,  unless  it  be  ascertained  why  the 
plaintiff  did  not  hold  possession  of  the 
above  property. 

The  case  is  one  to  which  Clauses  \%  and 
13  of  Section  i  of  Act  XIV.  of  1859  strictly 
applies.  The  defendant  is  in  possession  by 
the  award  of  a  competent  Court,  and  in  the 
teeth  of  that  award,  the  plaintiff  cannot  be 
presumed  to  have  been  lately  in  possession, 
and  it  is  for  her  to  get  over  the  limitation 
pleaded  by  the  defendant,  and  to  show  that 
she  has  been  in  possession  within  12  years. 
The  Principal  Sudder  Ameen's  decision 
is  set  aside,  and  we  cannot  endorse  the  cen- 
sure which  he  has  passed  on  the  Moonsiff, 
for  the  way  in  which  he  has  tried  the  case, 
and  for  giving  an  opinion  on  the  merits. 

The  Principal  Sudder  Ameen  will  re-tiy 
the  appeal,  calling  on  the  plaintiff  to  get 
over  limitation,  and  requiring  from  her  strict 
proof  of  possession  within  12  years,  and  he 
will  remember  that  the  exact  time  of  separa- 
tion of  the  femily  is,  comparatively,  iw* 
material.     Whttt  te  material  is  for  the  plaint- 
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iff,  under  the  circumstances,  to  show  posses- 
sion, and  to  get  over  limitation. 
Remand  accordingly. 


The  12th  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  fudges. 

Hindoo  Law — Re-union  after  Partition. 

Case  No.  1991  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  West  Burdwan, 
dated  the  lotk  May  1866,  reversing  a  de- 
cision passed  by  the  Mdonsiff  of  Oondahy 
dated  the  6th  January  1866. 

Gopal  Chunder  Daghoria  (Plaintiff), 

Appellant^ 

versus 

Kenaram  Daghoria  and  another  (Defendants), 

Respondents, 

Bahoos  Rajendernath  Bose  and  Nil  Madhuh 
Sein  for  Appellant. 

Bab^o  Bungshee  Dhur  Sein  for  Respond- 
ents. 

According  to  Hindoo  I^w,  mere  livingf  together  in 
one  residence  or  joint  trade  does  not  constitute  a  re-union 
after  partition,  but 'there  must  be  a  junction  of  estate. 
When  such  re-union  is  satisfactorliy  established.  Courts 
are  bound  to^ve  a  preference  to  the  re-united  parceners 
to  the  exclusion  of  the  members  or  their  issue  who  have 
»ot  been  so  re-united. 

Seion-Karr,  J, — The  only  point  raised  in 
this  appeal  is  whether  the  facts  proved  be- 
fore the  Principal  Sudder  Ameen  are  evi- 
(te»ce  to  justify  his  finding  the  re-union  after 
the  separation  of  the  brothers  according  to 
Hindoo  Law  and  practice. 

The  plaintiff  claimed  a  third  share  in  some 
property  which,  be  said,  descended  io  him 
from  his  youngest  uncle  Brindabun,  after 
ihe  death  of  this  person's  widow.  The  de- 
fendants pleaded  limitation,  but  without  effect, 
tnd  then  urged  that  they  or  their  father  had 
effected  a  re-union  witlThis  brother  Brindabun 
•kcr  a  separation  had  taken  place  belpFeen 
fc  brothers,  and  that,  consequently,  the 
plaintiff  could  not  succeed. 

The  Moonsiff  gave  the  plaintiff  a  decree, 
but  the  Principal  Sudder  Ameen  dismissed 
the  suit.  ^ 

Cases  of  re-union  after  partition  appear  to 
he  of  rare  occurrence  in  our  Courts.  One  is 
^Jttoted  to  us  from  page  250  of  Volume  V.  of 
the  Weekly  Reporter,  in  which  the  Court 
(Joslices  Seton-Karr  and   Macpherson)  re- 


paffe  35. 

Vyavasta  Durpana,  Vol.  I., 
pa^e  20S. 

Dyabhaga,  page  i63. 

Vyavahara  M  a  y  u  k  h  a , 
page  III. 


viewed  the  law  on  the  subject,  and  held  that, 
if  a  person  could  establish  the  fact  of  re-union 
after  separation,  he  would  be  entitled  to 
succeed  to  the  exclusion  of  others  who,  but 
for  the  re-union,  would  be  entitled  to  share 
under  the  usual  provisions  of  Hindoo  Law. 

In  that  decision  the  law  on  the  subject 
was  considered,  and  we  have,  on  this  occasion, 
referred  to  the  authorities  named  in  the  mar- 
gin. The  author- 
Select  Reports,  Volume  I.,    {ties  relied  on   in 

the  Vyavasta  Dur- 
pana  hold  that  fa- 
milies "separated 
may  unite  through 
affection,  but  that 
the  re-union  must  not  be  simply  a  residence 
in  the  same  house  or  abode. 

**  It  consists- in  forming  one  household ;  and 
"  their  intentions  are  thus  declared — '  What 
"  is  thy  property  is  mine.'  Their  effects  are 
"thus  intermixed — *The  duties  of  both  of 
"us  shall  be  the  same :'  an  agreement  for 
"  community  of  duties  is  thus  made.  In 
"  Tike  manner  common  fare  ;  consequently, 
"  two  brothers  again  living  together  through 
"  mutual  *  affection  as  joint  house- keepers, 
"  after  having  made  a  partition,  are  called 
"  re-united  parceners." 

The  author  then  says — "  Who  can  be  called 
"  a  re-united  parcener  }  To  this  Jimuta- 
"  vahana  says,  father,  son,  brothers,  paternal 
"  uncles,  and  the  rest,  are,  when  re-united, 
"  reckoned  re-united  parceners."  (Cole- 
brooke's  Dyabhaga,  page  i68.) 

And  the  Dyabhaga  at  this  passage  says: 
"  Vrihaspati  says,  '  He,  who,  being  once  sepa- 
"  rated,  dwells  again,  through  affection, 
"  with  his -father,  brother,  or  paternal  uncle, 
"  is  termed  re-uniied,'  "  and  the  author  then 
goes  on  to  say  that  the  re-union  must  be  a 
re-union  of  property — "  The  property  which 
"  is  mine  is  thine,  and  that  which  is  thine  is 


"  mine." 


A  consideration  of  these  authorities  leaves 
no  doubt  in  our  mind  that  mere  living  to- 
gether in  one  residence  or  joint  trade  does 
not  constitute  a  re- union,  but  that  there  must 
be  a  junction  of  estate  ;  and,  further,  that, 
when  such  re-union  is  satisfactorily  establish- 
ed, Courts  are  bound  to  give  a  preference  to 
the  re-united  parceners  to  the  exclusion  of 
other  members  or  their  issue,  who  have  not 
been  so  re-united. 

Now,  what  does  the  Principal  Sudder 
Ameen  find  in  this  case  ?  He  holds  from 
the  oral  evidence,  and  froma  decision  of  1822, 
26th  of  July,  showing  that  Brindabun  and 
the  father  of  the  appellant  sued  a  tenant 
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jointly ;  as  well  as  from  a  decision  of  the 
20th  of  February  1846,  that  Brindabun, 
af/er  the  separation  of  the  appellant's  father 
and  his  four  brothers,  did  again  re-unite,  did 
live  in  commensality,  and  did  hold  properties 
jointly.  His  exact  words  are  "  that  the 
"^  parties  lived  in  one  mess  (ekanne)  and  in 
"  one  place  (ekatre)  and  like  one  family 
"  (ek  paribar  nyaye),  and  that  they  again 
"  joined  each  other's  share  of  the  properly, 
"  and  remained  in  possession.  " 

These  expressions,  used  after  a  careful 
survey  of  the  evidence,  appear  to  us  to 
amount  to  a  clear  and  satisfactory  finding  of 
a  mode  of  re-union  after  partition  such  as 
Hindoo  Law  contemplates,  sanctions,  and  re- 
quires. The  evidence,  if  credited,  seems 
to  us,  further,  legally  sufficient  to  support 
such  a  finding,  and,  on  the  whole,  we  conceive 
the  decision  of  the  Principal  Sudder  Ameen 
to  be  quite  correct  and  conformable  to  law, 
as  well  as  to  such  practice  as  we  find  to 
exist. 

We  have,  therefore,  only  to  afiirm  his 
decision,  and  to  dismiss  the  appeal  with 
costs. 


The  1 2th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W*  S. 
Seton-Karr,  Judges, 

Limitation — Suit  for  account  and  share  of  pro- 
fits of  dissolved  partnership. 

Case  No.  2012  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Patnay  dated  the  igth  May  1866, 
affirming  a  decision  passed  by  the  Principal 
Sudder  Ameen  of  that  District,  dated  the 
2jrd  December  186^, 

'Bhutoo  Ram  (Defendant),  Appellant, 

versus 

Puhul  Chowdhry  (Plaintiff),  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and  Mo- 
hesh  Chunder  Chowdhry  for  Respondent. 

A  suit  fof  an  account  and  for  the  plaintiff's  share  of 
the  profits  after  an  admitted  dissolution  of  partnership 
is  governed  by  the  limitation  prescribed  by  Clause  16, 
Section  i.  Act  XIV.  of  1859.  ^ 

Seton-Karr,  J, — The  appellant   tries  to 
argue  the  point  of  limitation,    which  has 


been  decided  against  him  by  both  the  Lower 
Courts.  The  Courts'  judgments  are  correct 
on  this  point.  Clause  9,  Section  i  of  Act 
XIV.  of  1859,  ^or  which  the  appellant  con- 
tends, does  not  apply  to  such  a  case.  This 
is  not  a  suit  for  "  money  lent,  or  interest,  or 
for  the  breach  of  any  contract,"  but  for  an 
account  and  the  plaintiff's  share  of  the  pro- 
fits after  an  admitted  dissolurton  of  partner- 
ship. Consequently,  Clause  16  applies  to 
this  case,  which  is  not  specially  provided 
for  in  any  other  Clause.  The  money  em- 
barked by  the  plaintiff  in  the  common  ven- 
ture did  not  become  a  loan  after  the  dissolu- 
tion any  more  than  it  was  a  loan  previous 
to  that  event. 

This  objection  being  disposed  of  against 
the  appellant  as  quite  untenable,  it  is  un- 
necessary to  discuss  the  other  points  nused. 
The  plaintiff  and  the  defendant,  by  their 
pleaders,  consent  that  the  plaintiff  shall  re- 
ceive a  sum,  not  of  368  rupees  as  awarded  bv 
the  Judge,  but  of  300  rupees  without  •  any 
interest,  as  in  full  of  all  claims. 

Both  parties  to  pay  their  own  costs  in  this 
special  appeal.  The  costs  in  the  Courts 
below  to  remain  as  fixed. 

Decision  accordingly  to  the  above  effect. 


The  14th  January  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Ejectment—Suit  to  recover  possession— Onn» 

probandL 

Case  No.  2034  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofMymensigh,  dated  the  i8th  May 
18^6,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
joth  December  186$, 

Shushtee  Dhur  Mozoomdar  (one  of  the 
Defendants),  Appellant,^ 

versus 

Nuteeja  Bjbee  and  others  (Plaintiffs), 
^  Respondents, 
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Baboos  Bhugohutty  Churn  Ghose  and  Kishen  '      ant  Commissioner  of  Jhat  District^  dated 


Dyal  Roy  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

If  a  person  ejected  without  process  of  law  fails  to 
prove  his  right  to  recover  possession,  he  is  not  entitled 
to  be  put  back  into  possession. 

^^^j  y- — Plaintiff  stated  that  he  had 
been  illegally  ejected,  and  sued  to  recover 
possession,  alleging  that  he  held  on  a  pottah, 
and  had  paid  rent  for  the  land.  Defendant 
denied  thej)Iaintiff's  possession.  The  Judge 
finds  the  pottah  and  receipts  for  rent  filed  by 
the  plaintiff  to  be  spurious,  but  holds  that 
plaintiff  had  been  in  possession  for  a  long 
time,  and,  therefore,  the  defendant  was  not 
entitled  to  eject  him  summarily  and  illegally, 
and  he  directed  that  the  plaintiff  be  restored 
to  possession. 

In  special  appeal  it  is  urged  that  the 
Conrls  below  have  not  found  that  the  rela- 
tionship of  landlord  and  tenant  exists  between 
the  parties ;  that,  as  plaintiff  has  failed  to 
establish  his  right  to  recover  possession,  the 
mere  fact  of  his  having  been  in  possession  is 
not  a  sufficient  ground  for  putting  him  back, 
for  he  can  only  be  looked  upon  as  a  trespasser, 
and  as  such  it  required  no  process  of  law  to 
enable  defendant  to  eject  him.  The  case  of 
Mador  Khan,  reported  at  page  389  of  Mar- 
shall's Reports,  appears  to  us  to  meet  this 
case;  and,  as  plaintiff  has  failed  to  prove  his 
right  to  recover,  he  is  not  entitled  to  be  put 
hick  Into  possession.  We,  therefore,  reverse 
the  order  of  the  Lower  -Courts,  and  dismiss 
the  plaintiff's  suit  with  costs  in  afl  Courts. 


the  2^th  November  i86$. 


The  14th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

hienit*»Jiirisdtctioa— Appeal— Acquiescence. 
Case  No.  553  of  1866. 

Miscellaneous  Appeal  from  an  order  pass- 

*d  by  the  Judicial  Commissioner  of  Chota 

^^pore^  doled  the  30th  January  1866, 

reversing  an  order  passed  by  the  Assist- 

Vol  VIL 


Rajah  Ram  Keran  Deo  (Judgment-debtor), 

Appellant, 


versus 


Mussamut  Fuhima  Bebee  and  others  (Decree- 
holders),  Respondents. 

Baboo  Nil  Monee  Sein  for  Appellant. 
Baboo  Kalee  Kishen  Sein  for  Respondents. 

Where  the  Assistant  Commissioner  in  execution  jo 
1S57  acted  without  jurisdiction  in  giving  interest  wjien 
the  decree  did  not  award  it,  and  the  claim  for  interest 
was  disallowed  by  the  Deputy  Commissioner  in  exe- 
cution in  1S65,  and  the  Deputy  Commissioner's  order 
was  reversed  in  appeal  by  the  Judicial  Commissioner, 
on  the  ground  that  the  Assistant  Commissioner's  order 
was  a  judicial  one  from  which  no  appeal  had  been  pre- 
ferred—Held  by  the  High  Court  that  it  was  tpo  lattf^ 
now  to  interfere  with  an  order  passed  so  long  ago  as*^ 
1857,  ^3  ^^^  judgment-debtor,  by  neglecting  to  appeal, 
must  be  presumed  to  have  acquiesced  in. that  order. . 

Loch,  J, — In    1857  the  Assistant  Com- 
missioner^ in  execution  of  a  decree  held  by 
the  respondent,  allowed  interest,  though  tl^e 
decree  was  silent  as  to  interest.     No  appeal . 
was  preferred  from  that  ordcj. 

In   1865  the  decree  came  up  again  for 
execution,  and  the  Deputy  Commissioner,  on 
25th  November,  disallowed  the  claim  for  in-' 
terest,  on  the  ground  that  the  decree  did  not 
award  it. 

On  appeal  to  the  Judicial  Commissioner, 
this  last  order  was  reversed  on  the  ground 
that  the  order  passed  by  the  Assistant  Com- 
missioner was  passed  in  his  judicial  capacity, 
and,  as  no  appeal  had  been  preferred  from  his* 
order,  it  must,  therefore,  stand. 

The  point  taken  before  us  is  that,  as  the. 
Assistant  Commissioner  acted  without  jurist 
diction  in  giving  interest  when  the  decree  did 
not  award  it,  the  Deputy  Commissioner  was 
right  in  setting  aside  a  decree  passed  without 
jurisdiction. 

We  think  it  now  too  late  to  interfere  with 
an  order  passed  so  long  ago  as  1857,  particu- 
larly as  the  appellant  had  at  the  time  a . 
right  of  appeal  if  he  objected  to  the  order 
passed,  a  right  which  he  neglecte4  to  exercise^ 
and  therefore  it  may  be  supposed  that  he  ac* 
quiesced  in  that  order.  Under  these  circum- 
stances, we  dismiss  the  special  appeal  with 
costs. 
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The  i4lh  January  1867.  | 

Present: 

The  Hpn'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

S&le  (Effect  of— without  payment  of  considera- 
tion). 

Case  No.  2321  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Burdwan,  dated  the  i8th  June 
j866,  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District y  dated  the 
ijth  August  1 86 J. 

Bhyunkuree  Dabee  (Defendant),  Appellant, 

versus 

Tarinee  Churn  Chuckerbutty  (Plaintiff), 

Respondent. 

Mr.  G.  C.  Paul  and  Baboos  Ashootosh 
Dhur  and  Bama  Churn  Banerjee  for 
Appellant. 

Bahoo  Chunder  Madhub  Ghose  for 
Respondent. 

Amerea^Feementtosell  acertain  property  withoutany 
consideration  passing  cannot  bar  the  nghtof  the  vendor 
on  the  same  day  to  sell  a  portion  of  the  property  to  a 
third  party,  or  invalidate  the  third  party's  purchase. 

Shumbhoonath  Pundit,  J. — The  Lower  Ap- 
pellate Court  has  faund  as  facts  (i)  that,  after 
sale  of  the  whole  of  the  property  of  which 
a  portion  is  now  in  dispute  was  agreed  to 
be  made  to  the  defendant,  special  appellant, 
the  portion  now  in  dispute  was  sold  to  the 
plaintiff,  special  respondent,  for  a  considera- 
tion proved  to  have  been  paid;  (2)  that  the 
deed  of  sale  to  the  plaintiff,  special  respond- 
ent, was  registered ;  (3)  that  afterwards,  the 
vendor  and  her  son  being  gained  over  by  the 
special  appellant,  the  sale  of  the  whole  was 
made  to  him  upon  an  insufHcient  stamp. 

The  defendant,  special  appellant,  contends 
that  the  Lower  Appellate  Court  has  not  de- 
cided whether  the  deed  to  the  plaintiff  or  to 
the  special  appellant  was  the  first  executed, 
but  we  have  already  stated  above  that  the 
Lower  Appellate  Court  has  tried  that  point. 

'  The  defendant,  special  appellant,  does 
not  make  any  point  of  the  finding  of  the 
liower  Appellate  Court  that,  before  the  execu- 
tion of  the  sale  to  th0  plaintiff  of^the  por- 
tion how  in  dispute,  it  was  agreed  to  sell  the 
wliole  property  to  the  special  appellant ;  but 
we  fina  that  there  is  no  proof  of  any  agree- 


ment or  contract  prejudicial  to  the  present 
suit  of  the  plaintiff.  A  mere  agreement  to 
sell  without  any  consideration  passing 
would  not  bar  the  right  of  the  vendor  of  the 
plaintiff  to  sell  to  the  plaintiff,  though 
the  vendor  may  or  might  be  liable  for  dam- 
ages according  to  circumstances. 

Here  we  have  to  notice  a  plea  of  jurisdic-. 
tion,  viz.,  the  special  appellaift  urges  that,  as 
the  Act  X.  case  for  rents  against  cert^n 
ryois  of  the  lands  in  dispute  instituted  by 
the  special  appellant,  in  which  the  plaint- 
iff had  unsuccessful! V  inter\'ened  under 
Section  'jj  of  the  Act,  was  for  less  than  100 
rupees,  there  was  no  appeal  to  the  Judge 
from  the  order  of  the  Deputy  Collector 
which  awarded  a  decree  to  the  special  appel- 
lant; and  that,  therefore,  the  present  suit 
for  title  and  declaration  of  rights  of  the 
whole  lands  in  dispute,  being  instituted  more 
than  one  year  after  the  decision  of  the  De- 
puty Collector  (though  within  one  year  of 
the  decision  of  the  Appellate  Court  uphold- 
ing the  decree),  is  barred  by  limitation. 

Assuming  that  there  was  no  right  of  ap- 
peal in  that  case,  still,  as  we  hold  that  this 
case  is  not  fof  recovery  of  those  same  rents 
which  were  decreed  to  the  special  appellant, 
this  suit,  as  now  brought,  does  not  come  un- 
der Section  ^7,  Act  X.  of  1859,  and  conse- 
quently is  not  liable  to  be  dismissed  as 
barred  by  limitation. 

Plaintiff,  special  respondent,  does  not,  in 
fact,  so  much  rely  upon  any  right  of  priority 
on  the  ground  of  the  registry  of  his  deed, 
but  upon  the  fact  of  the  priority  of  the  exe- 
cution of  his  deed.  It  is  not,  therefore,  ne- 
cessary to  see  whether  plaintiff  had  (as  he 
alleges)  obtained  possession,  or  whether,  be- 
fore the  plaintiff's  deed  was  registered,  the 
sale  to  the  special  appellant  had  become  so 
complete  by  possession  as  not  to  be  liable  to 
be  set  aside  merely  for  want  of  registr}'. 

Defendant,  special  appellant,  pleads  that  he 
is  a  bond  fide  purchaser  tyithout  notice,  but 
we  have  strong  doubts  whether,  after  the 
finding  of  facts  by  the  Lower  Appellate  Court 
which  we  have  above  set  forth,  he  can  urge 
this.  Moreover,  if  the  vendor,  before  he  sold 
the  whole  to  the  defendant,  special  appel- 
lant, had  sold  a  portion  to  the  plaintifft 
special  respondent,  we  cannot  think  that  the 
latter,  plaintiff,  special  respondent,  as  a  pre- 
vious purchaser,  loses  his  rights,*  because 
another  had,  on  the  same  day  on  which  the 
plaintiff  purchased,  bought  the  whole  possibly 
in  ignorance  of  the  previous  purchase. 

We,  accordingly,  see  no  reason  to  inter- 
fere, and  reject*  the  special  appeal  with  costs. 

b 


186;.] 


Civtl 


THB   WEEKLY    REPORTER. 


Rulings. 


39 


The  i4lh  January  1867. 

Preseni : 

The  Hon'ble  H.  V.  Bayley  aud  Shumbhoo- 
nath  Pundit,  Judges, 

Section  348,  Act  VIII.  of  1859— Objection  (bv 
defendant  or  respondent  against  co-defend- 
ant or  co-responnent). 

CaA  No.  134  of  1864. 

Applicaiion  for  revieiv  of  judgment  passed 
by  Justices  Morgan  and  Shumbhoonath 
Pundit,  on  the  12th  January  1864,  in  Re- 
gular Appeal  No.  T2g  of  186 j. 

Maharajah  Taracknalh  Roy  (Plaintiff), 

Petitioner, 

versus 

Toboomnnissa  Chowdhrain  (Defendant)  and 
others  (Objectors),  Opposite  Party, 

Mr,  G.  C.  Paul  and  Badoo  Gopal  Loll 
Milter  for  Petitioner. 

Mr.  R.  E.  Twidale  and  Baboos  Sreenath 
Doss,  Kishen  Succa  Mookerjee^  and  Nil 
Madhuh  Sein  for  Opposite  Parly. 

A  defendant  or  respondent  cannot  be  heard  by  way 
«f  cross-appeal  under  Section  34S  A<fl  VI II.  of  18^9,  as 
igtiost  a  co-defendant  or  co-respondent. 

Bayley,  J. — ^This  case,  having  been  origi- 
aally  before  Messrs.  Justices  Morgan  and 
Shombhoonath  Pundit,  was,  upon  a  cross- 
appeal  of  a  respondent  under  Section  348, 
lemanded  by  an  order  passed  in  review,  and 
directions  were  given  for  the  adjudication 
by  the  Court  below  of  certain  issues.  These 
issues  having  been  now  adjudicated,  the  case 
came  on  for  hearing  to-day  before  Bay  ley  and 
Shumbhoonath  Pundit,  JJ.,  when  Baboo 
Kishen  Succa,  for  the  proprietor  of  Talook 
46,  took  the  objection  that  the  cross-appeal 
■iKler  Section  348  by  a  co-respondent  could 
iK)t  be  heard  as  against  him,  another  co-re- 
ipondent.  The  other  party  contended  that, 
as  the  proprietor  of  No.  46  had  appeared 
after  remand  on  the  summons  of  the  Zillah 
Conn  at  the  trial  of  the  issues  for  which 
the  remand  was  made,  it  must  be  considered 
ikat  all  objections  as  to  the  form  of  cross- 
appeal  were  waived. 

We  are  of  opinion  that  the  objection  to 
tbe  bearing  of  this  case,  as  it  now  is,  is  a 
^d  objection,  and  that  no  co-defendant  or 
^respondent  can,  under  the  numerous  pre- 
wdenls  0^  this  Court,  be  heard  on  a  cross- 
>ppea)  under  Section  348  as  against  another 
^-respondent  or  co-defendant. 

Mr.  Paul  for  the  appellant  th,en  asks  per- 
*"w>n  to  withdraw  this  appeal,  without 
I^Nice  to  his  right  to  tal^e  such  other 


course  to  obtain  his  rights  as  he  may  deem  fit» 
viz.y  by  application  to  the  Court  to  admit  an 
appeal  in  which  the  proprietor  of  No.  46  or 
others  interested  may  be  directly  made  re- 
spondents, or  by  other  motion. 

We  allow  this.  It  is,  therefore,  ordered 
that  this  appeal  be  withdrawn,  but  without 
prejudice  to  appellant  making  such  applica- 
tion, appeal,  or  motion  as  he  may  think  fit. 

The  i6lh  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Section  73,  Act  VIII.  of  1859— Power  of  Courts 
to  transpose  parties  to  snits— Pleadtng^ 
(English  Rules  oO* 

Case  No.  183  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  A.  Davidson,  Second  Principal 
Sudder  Ameen  of  Hooghly,  dated  the  8th 
February  1866. 

Pitambur  Pyne  (Plaintiff),  Appellant, 

versus 

Toolsee  Dossee  (Defendant),  Respondents 

Mr.  G.  C.  Paul  for  Appellant. 

Mr,  W.  M.  Bourke  and  Baboo  Poorno 
Chunder  Shome  for  Respondent. 

Suit  laid  at  Rupees  13,500. 

A  Court  may,  under  Section  73,  Act  VIII.  of  1S59,  add 
parties  to  a  suit,  as  well  as  transpose  a  party  from  his 
position  as  pro  formd  defendant  and  array  him  amonnt 
the  plaintiffs  after  amendment  of  the  plaint  undcf 
Section  29. 

The  Courts  in  India  are  not  governed  by  the  techni- 
cal rules  of  pleading  which  obtain  in  Courts  administer- 
ing English  I^w. 

Jackson,  J. — I  AM  clearly  of  opinion  that 
in  this  case  the  decision  of  the  Principal 
Sudder  Ameen  is  erroneous  and  ought  to  be 
reversed.  He  has  held  that  the  suit,  as  set 
forth  in  the  plaint,  has  not  been  properly 
constituted,  and  is  therefore  not  maintainable 
by  the  plaintiff  alone.  He  has  also  held 
that,  under  Section  73,  Aft  VIII.  of  1859, 
the  Court  has  no  power  to  transpose  parties 
to  suits,  and  that,  **  if  it  had  the  power,  no 
"  good  would  result  from  the  use  of  it  in  the 
"  present  case." 

It  is  not  denied  that  the  plaint  sets  forth 
distinctly  and  truly,  as  far  as  that  point  goes, 
the  interests  of  the  plaintiff  himself  and  of 
the  pro  formd  defendant  Mutty  Lai  Seal 
inter  se.  "*  Setting  forth  the  interests  of  these 
parties,  the  plaint  has  made  Mutty  LaI  Seal 
a  pro  formd  defendant.    The  Court  below 
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considers  that  he  ought  to  have  been  made  a 
plaintiff;  and  that,  by  reason  of  his  not  being 
made  a  plaintiff,  the  suit  could  not  proceed. 
I  am  of  opinion  that  the  terms  of  Section 
73,  taken  by  itself,  are  wide  enough  to  en- 

Sble  a  Court  to  make  a  person,  who  has 
een  improperly  or  unnecessarily  made  a  pro 
formd  defendant,  and  who  ought  to  be  a  co- 
plaintiff,  such  co-plaintiff,  but  that  unques- 
tionably, whether  this  be  so  or  not,  the 
Court  has  that  power  under  the  29th  and 
73rd  Sections  combined  ;  for  it  is  competent 
in  the  first  instance,  under  Section  29,  to 
^Uow  the  plaint  to  be  amended  by  the 
exclusio^i  of  the  pro  formd  defendant,  and 
afterwards  to  bring  him  in,  being  then  not 
a  party  to  the  suit,  as  plaintiff. 

It  appears  that  an  application  was  actu- 
ally made  on  the  part  of  Mutty  Lai  Seal 
o.n ,  the  day  when  the  Principal  Sudder 
Ameen  dismissed  the  suit,  asking  that  he 
should  be  admitted  as  a  plaintiff.  The  Prin- 
cipal Sudder  Ameen  records  upon  this  an 
order :  '^  The  application  is  too  late  as  being 
ma4e  at  thetimeof  delivering  the  judgment.' 
Now,  this  was  not  a  judgment  delivered  by 
the  Principal  Sudder  Ameen  upon  the  merits 
of  the  case  when  the  parties  upon  the  record 
had  gone  to  trial,  but  was  a  judgment  upon 
a  preliminary  issue  on  this  ver>'  point,  viz., 
whether  the  suit  was  properly  constituted 
or  not. 

Surely,  when  a  party,  whose  omission  from 
-the  category  of  plaintiffs  was  being  made  the 
i;r6und  of  putting  the  suit  out  of  Court,  ap- 
peared and  asked  to  be  made  a  plaintiff,  the 
Court  ought  to  have  held  its  hand,  and  al- 
lowed the  record  10  be  amended. 

1  ani  of  opinion  tfiat  the  decision  of  the 
Principal  Sudder  Ameen  on  this  ground  was 
entirely  erroneous,  and  that  the  decision 
ishould  be  set  aside,  and  the  suit  remanded 
for  trial  on  the  merits. 

.  The  learned  Counsel  for  the  respondent 
urged  that  he  was  entitled  to  have  some 
order  made  in  respect  of  Mr.  Braddon,  who 
was  a  party  to  the  original  deed,  but,  in 
respect  of  whose  interests,  a  subsequent  deed 
is  said  to  have  been  executed,  to  which 
Toolsee  Dossee  was  no  party.  Of  cou  rse,  the 
Principal  Sudder  Ameen,  having  the  case 
now  before  him,  will  make  such  order  as  he 
thinks  fit  in  respect  of  Mr.  Braddon,  whether, 
lit  his  judgment,  he  ought  to  be  a  plaintiff  or 
defendant  in  the  suit. 

As  to  the  authorities  cited  by  ^  the  same 
learned  gentleman  from  English  Works  on 
'Pleading,  and  from  English  Law  Reports, 
'I  think  it  only  necessary  to  say  that  they 


have  reference  to  a  practice  very  different 
even  now  from  that  of  our  Courts ;  and  that 
we  must  be  guided  by  our  own  law  of  proce- 
dure and  by  the  decided  cases  thereon. 

Kemp,  J. — I  entirely  concur  with  my 
learned  brother  in  remanding  this  suit  for 
trial  on  the  merits. 

This  Court  is  not  govern^  by  the  tech- 
nical rules  of  pleading  which  obtain  in 
Courts  administering  English  Law. 

In  this  case,  a  party,  whose  interests  were 
concurrent  with  those  of  the  plaintiff,  having 
in  the  first  instance  (he  subsequently  applied 
to  the  Court  to  be  made  a  co-plaintiff)  refused 
to  join  in  the  action,  was  properly  made  a 
pro  formd  defendant.  Section  73  of  thcCode 
of  Civil  Procedure  in  my  opinion  empowers 91 
Court  to  add  parties  to  a  suit  "  who  may  be 
^'  entitled  to,  or  who  claim  some  share  or  inter- 
"  est  in,  the  subject-matter  of  the  suit,  and  who 
"  may  be  likely  to  be  affected  by  the  result," 
as  well  as  to  transpose  a  party  from  his  posi: 
tion  as  pro  formd  defendant,  and  to  array  him 
amongst  the  plaintiffs  after  amendment  of  the 
plaint  under  the  provisions  of  Section  29 
of  the  Code. 

The  objection  to  the  suit  as  improperly 
constituted  was  removed  by  the  application 
of  the  pro  formd  defendant  to  be  permitted 
to  join  the  suit,  and  the  Principal  Sudder 
Ameen  was  clearly  wrong  in  not  proceeding 
to  the  trial  of  the  suit. 


The  1 6th  January  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Sale  of  land— Right  to  hold  nij-jote  lands. 

Case  No.  2255  of  1866. 

Special  Appeal  from  a  decision  passed  iy 
the  Principal  Sudder  A  meen  of  Pumeah, 
dated  the  i^th  June  1866,  affirming  a 
decision  passed  by  the  Moonsifi  of  thai 
District,  dated  the  10th  February  1S66, 

Joy  Dutt  Jha  and  others  (Defendants), 
Appellants, 

versus 

Bayee  Ram  Singh  (Plaintiff),  Respondent* 

Baboo  Anund  Gopal  Paulit  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondeoti 

The  right  to  hold  nij'jote  lands  necessarily  pasMSwith 
the  sale  to  the  auction-purchaser. 

Shumbhoohath  Pundit,  7.— Wk  agree  with 
the  Lower  Appellate  Court  in  holding  that 
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the  right  to  hold  nij-jote  lands  must  neces- 
sariljr  pass  with  the  sale  to  the  auction-pur- 
chaser. 

The  ex-zemindar  held  and  cultivated  them 
hefore  the  sale,  because  he  was  zemindar, 
and  on  no  other  right.  If  he  has  been 
allowed  to  remain  in  possession  after  the 
sale,  he  cannot  plead  any  right  of  occupancy. 
His  holding  after  the  sale  is,  of  course,  in  the 
capacity  of  an  ordinary  ryot,  and  must  be 
dealt  with  accordingly. 

We,  therefore,  see  no  reason  to  interfere, 
and  reject  the  special  appeal  with  costs. 


The  17th  January  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jarisdictioii — Misappropriation  of  distrained 
cram— Section  J7,  Act  XXIII.  of  i86i~-Spe- 
dalappeAl— Small  Cause  Court 

Case  No.  2371  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  2ph  July  f866,  re- 
versing a  decision  passed  by  the  Moonsiff 
of  that  Distriei,  dated  the  2dth  April 
iS66, 

Shaikh  Gureeboollah  (Plaintiff), 
Appellant, 

versus 
Shaikh  Syefoollah  (Defendant),  Respondent. 

Mr,  X.  £.  Ttvidale  for  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

AA  X.  of  1859  makes  no  provision  for  a  case  where, 
Kfore  the  sale  of  the  distrained  property,  because  the 
^eiidlcr  paid  the  debt  demanded  by  the  landlord,  the 
srofw  diitraiiiedy  and  all^^  by  the  plaintiff  to  be  his, 
were  made  over  to  the  ryot  who,  the  plaintiff  states, 
Ms  misappropriated  them.  In  such  a  case  a  suit  for 
^Miages  ooly  can  be  brought  in  the  Civil  Court. 

Section  37,  A^  XXIII.  of  186 1,  v/hich  bars  a  special 
•ppeal  iQ  suits  below  500  rupees  as  being  of  a  nature 
cognizable  by  a  Small  Cau.4e  Court,  does  not  apply  to  a 
case  ia  which  the  Lower  Appellate  Court  has  wrongly 
j|tcided  that  the  case  is  not  cognizable  by  any  CjviI 
Oiurt. 

Shumbhoonath  Pundit,  J, — The.  special 
^pellant  rightly  pleads  that  the  decision  of 
the  Lower  Appellate  Court,  deciding  that  his 
present  suit  is  not  cognizable  by  the  Civil 
Coart,  is  wrong.  We  hold  with  the  special 
appellant  that  he  could  not  sue  for  the  dam- 
.^stsbe  asks  in  this  suit  against  his  alleged 
vciog-doers  in  the   Revenwe  Court   under 


Section    1391    141,   or   142   of   Ad   X.  of 
1859. 

Section  142  refers  to  a  case  where  the  pro- 
perty distrained  is  of  a  ryot  who  does  not 
deny  that  relation  to  exist  between  himself 
and  the  distrainer ;  and  the  I^wer  Appellate 
Court  refers  the  special  appellant  to  that 
Section.  Section  139  provides  for  a  suit  by 
a  third  party,  not  for  damages,  but  for  rf- 
lease  of  the  property  distrained,  and  is  from 
the  nature  of  it  a  suit  which  is  to  be  insti- 
tuted in  the  Colleftor's  Court  before  the  safe 
or  before  the  release  of  ihe  property  on  pay- 
ment of  debt  by  the  defaulter.  Special  ap- 
pellant had  sued  under  this  Section,  but  the 
Collector  referred  him  properly  to  the  Civil 
Court. 

Section  141  allows  a  third  party,  who  al- 
leges that  his  property  has  been  sold  for  debts 
due  from  any  other  person,  to  sue  for  dam- 
ages in  a  Revenue  Court,  and  the  suit  of  the 
special  appellant,  under  this  Section,  was 
dismissed  by  the  Collector,  with  directions 
to  bring  a  suit  under  Section  139  of  the  A6t, 
as  the  distrained  property  had  not  been 
sold. 

For  a  case  like  this,  where,  before  the  sale 
of  the  distrained  property,  because  the  de- 
faulter paid  the  debt  demanded  by  the  land- 
lord, the  crops  distrained  and  alleged  by  the 
special  appellant  to  be  his  were  made  over 
to  the  ryot  who,  the  special  appellant  states, 
has  misappropriated  them.  Ad  X.  of  1859 
appears  to  us  to  make  no  provision.  In  such 
a  case  as  this,  a  suit  for  damages  alone  could 
be  brought,  and  such  a  suit  can  be  tried  only 
in  the  Civil  Court. 

It  is  pleaded  by  the  respondent  that,  under 
Section  27  of  Aft  XXIII.  of  1861,  we  are 
debarred  from  passing  an  order  reversing  the 
wrong  judgment  of  the  Lower  Appellate 
Court,  because  the  suit  is  for  less  than 
5CX)  rupees^  and  is  of  a  nature  cognizable  by 
a  Small  Cause  Court. 

If  the  Lower  Appellate  Court  had  tried  the 
appeal,  and  passed  an  order  against  the  special 
appellant,  either  on  the  merits,  or  any  other 
ground  of  disqualification  in  the  plaintiff  to 
recover,  the  order  would  not  undoubtedly 
have  been  open  to  special  appeal.  But,  when 
the  e£fed  of  the  order  of  the  Lower  Appellate 
Court  is  to  decide  that  plaintiff's  case  is  one 
which  cannot  be  tried  either  in  a  Small 
Couse  Court  or  in  a  Civil  Court,  we  do  not 
think  that  such  an  order  refusing  to  try  the 
suit  was  intended  by  that  Section  to  be  the 
judgment  and  order  in  a  trial  against  which 
no  special  appeal  can  bq  admitted. 
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We,  accordingly,  overrule  the  above  ob- 
jection of  the  special  respondent,  and  remand 
the  case  to  the  Lower  Appellate  Court  to 
re-try  the  suit  on  the  merits. 


The  17th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Limitation— Alluvial  Land— Order  of  Collector 

rejecting^  claims  to. 

Case  No.  162  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Ali  Newaz  Khan^  Officiating 
Principal  Sudder  Avieen  of  My  men- 
singhy  dated  the  jgth  February  1866. 

Shurut  Soonduree  Debee  and  others  (Plaint- 
iffs), Appellants  J 

versus 

The  Government  and  others  (Defendants), 

Respondents. 

Baboo  Dwarkanath  Mitter  for   Appellants. 

Baboos  Kisken  Kishore  Ghose,  Juggoda- 
nund  Mookerjee^  and  Mohesh  Chunder 
Cho7vdhry  for  Respondents. 

Suit  laid  at  Rupees  15,000. 

The  order  of  a  Colle<5lor,  rejectinsr  a  claim  to  alluvial 
lands,  on  the  gfround  that  a  settlement  of  them  had 
already  been  concluded,  is  not  an  award  within  the 
meaning*  of  Section  3,  A(5l  XI 11.  of  1S4S. 

A<51  XIV.  of  1859  is  not  applicable  to  a  case  where  the 
former  condition  of  the  lands  sued  for  became  entirely 
altered,  and  the  former  land-marks  destroyed  by 
diluvion. 

Lochy  J, — The  suit  is  brought  to  recover 
possession  of  certain  alluvial  lands  which 
have  formed  on  the  site  of  certain  villages 
appertaining  to  the  plaintiff's  estate  which 
had  been  destroyed  by  the  river  Jumoona 
after  the  boundaries  had  been  demarcated 
by  the  Survey  Authorities  in  185T. 

The  allegation  of  the  plaintiffs  is  that  the 
Government  estate  Chur  Gabsurrah  and 
Shamkore  were  surveyed  in  1850 ;  that 
their  villages  Tooniah,  Hatbaree,  and  others 
were  demarcated  in  1851  ;  that,  after  the, 
survey,  a  great  part  of  the  villages  diluvial-' 
ed;  that,  as  the  river  receded  from  east 
to  west,  the  alluvium  formed  on  the  site 
on  the  former  village,  and  the  plaintiffs  as 
zemindars  took  possession  of  it  ;  that 
Government  took  possession  of  50  beegahs 
to  the  west  of  these  new  formed  iands  as 
appertaining  to  Chur  Gabsurrah,  and  gave 
a  lease  to  the  second  defendant  in  1266 
(1859)  J  and  that  in  1268  f  1861),  the  Govern- 


ment made  a  fresh  survey,  a^id  included  all 
the  alluvial  lands  as  belonging  to  Chur  Gab* 
surrah,  and  evicted  the  plaintiffs. 

The  Government,  defendant,  answered 
that,  when  Chur  Gabsurrah  was  resumed, 
there  was  a  sotah  of  the  river  Jumoona  which 
separated  it  from  the  plaintiff's  estate ;  that, 
as  the  lands  have  accreted  to  the  west  of 
that  sotah,  the  Government*  is  entitled  to 
them  as  an  increment  to  the  Government 
estate;  that  in  i860  (1266)  Jogendar 
Narain  Roy,  the  husband  of  the  plaintiff, 
on  attaining  his  majority,  claimed  the  linds 
in  question  ;  but  his  application  was  rejected 
in  i860  by  the  Collector,  who,  after  local 
investigation,  laid  down  the  boundary  of  the 
resumed  lands,  and  his  order  was  confirmed 
by  the  Commissioner  ;  and  the  Civil  Cooit 
is  not  competent  to  take  cognizance  of  the 
suit,  the  objed  of  which  is  to  disturb  the 
boundary  so  determined  ;  that  plaintiffs  were 
never  in  possession,  but  that  Government 
has  held  the  lands  since  their  resamption, 
previous  to  which  they  were  in  the  posses- 
sion of  the  former  proprietors  ;  that  subse- 
quently the  lands  diluviated,  and  have  since 
reformed  on  their  old  site  ;  and  that  Govern- 
ment have  since  held  possession  granting 
farming  leases,  and  that  the  lands  were 
never  demarcated  as  part  of  the  plaintiff's 
villages. 

The  Principal  Sudder  Ameen  held,  with 
reference  to  certain  precedents  quoted  in 
the  margin  of  his  judgment,  that  the  suit 
was  not  cognizable  by  the  Civil  Court,  and 
that  the  plaintiffs  were  also  barred  by  the 
special  and  general  Laws  of  Limitation. 

Against  this  judgment  the  points  urged 
before  us  in  appeal  are,  /j/,  that  the  Prin- 
cipal Sudder  Ameen  has  dismissed  the  suit 
on  grounds  not  applicable,  until  it  be  deter- 
mined whether  the  lands  in  dispute  and 
those  in  the  undisputed  potisession  of  Govern- 
ment are  new  formed  lands  or  were  origiral 
lands  as  resumed  before  the  diluviation; 
2ndy  .  the  Principal  Sudder  Ameen  was 
wrong  in  not  enquiring  whether  these  lands 
have  accreted  to  the  plaintiffs'  estate  as 
provided  for  in  Regulation  XL  of  1825;  for, 
though  the  plaint  does  not  set  forth  that  the 
lands  are  an  increment,  yet  the  plaintiffs' 
pleader,  when  examined  by  the  Court,  clearly 
stated  them  to  be  so. 

jr</.— That  the  Principal  Sudder  Ameen 
has  not  considered  what  was  the  state  of 
the  river  when  the  plaintiffs'  villages  were 
demarcated.  .The  Government  relies  upon 
that  fact  that  tlie  lands  in  dispute  are  sepa- 
rated from  thosfe  of  the  plaintiffs  by  a  sotah. 
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to  tde  west  of  which  they  are  situated. 
The  Moonsiff  deputed  to  make  a  local  en* 
qai7  coald  not  find  the  sotah,  and  unfor- 
tunately did  not  state  in  his  report  whether 
the  lands  were  an  Increment  to  the  plaint- 
iffs' villages. 

^M. — The  Principal  Sudd^r  Am'een  has 
declared  the  suit  to  be  barred  by  the  special 
Law  of  Limitatton,  Section  3,  Act  XIII.  of 
1848;  but  it  is  contended  that  the  order 
passed  by  the  Collector  in  December  i860 
does  not  come  under  the  provision  of  that 
law,  for  there  was  no  suit  and  no  award, 
and  the  settlement  of  the  lands  had  been 
completed,  subsequent  to  which  plaintiff's 
husband  had  claimed  certain  lands,  and  the 
Collector  rejected  his  petition,  as  the  settle- 
ment had  been  concluded,  and  for  other 
reasons. 

Sih, — ^That  the  Principal  Sudder  Ameen 
is  wrong  in  considering  the  suit  barred  by 
the  general  Law  of  Limitation,  for  the  pro- 
ceedings on  which  he  relies  were  all  passed 
before  the  lands  diluviated,  and  they  are  not 
applicable  to  the  present  state  of  things. 

We  agree    with    the    Principal    Sudder 
Ameen  in  thinking  that  the  suit  must  be 
dismissed,  but  on  entirely  different  grounds 
from  those  taken  by  the  Principal  Sudder 
Ameen,  which,   we  think,   are   not  tenable. 
In  oar  opinion,  the  suit  is  not  barred,  either 
by  the  special  or  general  Law  of  Limitation, 
for  the  proceedings  in  i860  were  not  such 
as  were  contemplated  by  Act  XIII.  of  1848, 
and  no  award  wis  made,  and  the  general 
Law  of  Limitation  is  not  applicable,  for,  the 
condition  of  the  lands  having  become  entire- 
ly altered,  and  all  former  land-marks  de- 
stroyed by  the  diluvion,  it  is  impossible  to 
^ly  any  of  the  proceedings  which   took 
l^e  prior  to  that  diluvion  to  the  lands  as 
they  now  appear.     There  appears  to  have 
heoi   at    one   time  a   sot^,   dividing  the 
Government  estate  from  that  of  the  plaint- 
iffs; and  it  is  said  that  the  lands  now  in  dis- 
?Q(e  lie  to  the  west  of  that  sotah ;  but  when 
the  sotah  and  the  lands  on  both  banks  of 
that  sotah  were  subsequently  washed  away, 
^  that  sotah  is  not  in  existence,  and  the 
Moonsiff  is  obliged  to  trace  on  his  map  an 
imaginary  line  as  indicating  the  course  of 
that  8ot^,  it  is  quite  impossible  to  rest  any 
^^ment  or  base  any  judgment  on  proceed- 
ings whioh  took  place   under   an    entirely 
<l>fcfent  set  of  circumstances.    It  is  neces- 
ttiy,*  therefore,    to    confine    our    attention 
to  the  state  of  the  land  since  .its  reforma- 
tipo;  and' we  find  that  in  i860  certain  allu- 
^  lands  were  formed  in  tKe  bed  of  the 


river  Jumoona,  of  which  the  Government 
took  possession  as  Chur  Gabsurrah.  These 
lands  were  at  that  time  separated  from  the 
lands  of  the  plaintiff  by  the  main  stream  of 
the  Jumoona.  After  the  settlement  of 
these  lands  had  been  concluded  with  the 
defendant  No.  2,  the  plaintiff's  husband  put 
in  a  claim  for  some  of  the  land ;  but  his 
petition  was  rejected,  on  the  grounds  that 
the  settlement  had  been  completed,  and  that 
the  alluvial  lands  were  separated  from  the 
plaintiff's  lands  by  the  unfordable  bed  of  the 
Jumoona,  which  was  the  boundary  of  the 
Government  lands.  A  map  prepared  at  the 
time  by  the  Collector,  filed  in  the  present  case, 
shews  that  the  flowing  Jumoona,  a  deep 
and  broad  stream,  lay  between  the  Govern- 
ment chur  and  the  plaintiff's  land,  a  state 
of  things  altogether  incompatible  with  the 
plaintiff's  statement  that  the  river  gradually 
receded  from  east  to  west.  Since  that  time 
the  river  has  changed  its  course,  and  the 
main  stream  flows,  as  admitted  by  both 
parties,  to  the  west  of  the  chur,  and  the 
passage  between  its  eastern  side  and  the  main 
land  has  gradually  silted  up,  and  become, 
as  stated  by  the  defendants,  an  increment  to 
the  chur,  and  still  separated  from  the  main 
land  by  a  small  sotah.  Plaintiffs  came  into 
Court,  claiming  the  lands,  because  they  have 
reformed  on  the  site  of  villages  appertaining 
to  their  estate;  but,  finding  this  claim  un- 
tenable, they  now  ask  for  possession,  on  the 
ground  that  the  lands  in  dispute  are  an  in- 
crement to  their  estate.  This  allegation 
they  have  wholly  failed  to  prove,  and  we, 
therefore,  dismiss  the  appeal  with  costs. 


The  17th  January  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Measurement— Evidence— Ameen's  Report 

Case  No.  2258  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Addiiionl  Judge  of  Jessore,  dated 
the  12th  June  t866y  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  igth  December  i86s> 

Chunder  Monee  Dossee  (Defendant), 
^  Appellant^ 

versus 

Nilambur  Mustofee  (Plaintiff),  Respondent* 
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Baboo  Umhika  Churn  Banerjee  for  Appel- 
lant. 

.   Baboo  Romanaih  Bose  for  Respondent. 

It  is  not  necessary  that  oral  testimony  should  be 
taken  in  order  to  enect  a  measurement,  or  that  an 
Ameen's  report  must  have  depositions  attached  to  it 
to  make  it  legal  evidence. 

BqyUy,  J, — In  this  case  plaintiff  sued 
upon  a  bundwara  for  rents  of  lands  as  in 
possession  of  defendant. 

Defendant  stated  before  an  Ameen  deputed 
to  make  a  local  investigation  that  dagh  No. 
5  was  not  in  his  possession  as  plaintiff's  ryot. 
He  at  the  time  was  present,  and  made  no 
other  objection.  On  the  Ameen's  report 
being  given  in,  defendant  subsequently  ob- 
jected also  as  to  daghs  19  to  25  being  not 
in  his  possession  as  plaintiff's  ryot. 

The  first  Court  held,  as  a  fact  found  on 
the  evidence,  that  none  of  these  objections 
were  established ;  and  that  the  lands  were  in 
defendant's  possession  as  part  of  the  tenure 
for  the  rents  of  which  plaintiff  sued,  and  as 
occupied  by  defendant  as  plaintiff's  ryot. 

The  Lower  Appellate  Court  affirmed  this 
decision,  and  it  substantially  held  that  posses- 
sion of  defendant  as  plaintiff's  ryot  was 
established  as  for  the  lands  sued  for  by 
plaintiff. 

Defendant  appeals  specially,  and  urges — 

;  I.  That  the  Lower  Appellate  Court  has 

awarded  to  plaintiff  daghs  5  and  19  to  25, 

s^Ithough   not   asked   for   in   the   plaintiff's 

bundwara. 

.  IL  That  the  Ameen  did  not  take  evi- 
dence,  and,  therefore,  his  report  could  not  be 
acted  upon  by  the  Courts. 

On  the  first  plea  we  observe  that  plaint- 
iff sued  on  a  bundwara,  and  that  an  Ameen 
was  deputed  to  make  a  measurement  in  ve- 
rification of  that  bundwara.  The  Ameen 
measured  in  special  appellant's  presence,  and 
found  defendant  in  possession  of  the  lands 
claimed  by  plaintiff.  There  is  nothing  to 
show  that  the  Ameen's  daghs  included  any- 
thing excluded  from  plaintiff's  plaint. 

On  the  second  plea  we  observe  that  it 
does  not  require  that  oral  testimony  should 
be  taken  in  order  to  effect  a  measurement ;  or 
that  an  Ameen's  report  must  have  deposi- 
tions attached  to  it  to  make  it  legal  evidence. 
Here  the  Ameen's  report  has  been  found  to 
be  good  evidence  by  the  Ix>wer  Courts,  atid 
a  conclusion  of  fact  based  upon  it. 

Seeing,  therefore,  no  reason  to  interfere 
with  this  finding  of  fact  on  a  special  appeal, 
>re  dismiss  this  special  appeal  with  costs. 


The  17th  January  1867. 

Present : 

The  Hoh'ble  G.  Loch  and  A.  G.  Mac- 
pherson,  Judges, 

Suit  for  rent  —  Plea  of  Lakheraj  — Presomptioo 
of  uniform  payment  of  rent. 

Case  No.  2363  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Rajshahye^  dated  the  joik 
August  1S66,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  21st  May  1866, 

Bissessur  Chuckerbutty  and  others  (Object- 
ors), Appellants^ 

versus 

Wooma  Churn  Roy  (Plaintiff),  Respondent* 

Baboo  Mohinee  Mohun  Roy  for  AppellanU. 
No  one  for  Respondent. 

The  proper  course  to  be  observed  where,  in  aoswer  to 
a  claim  for  rent,  a  lakheraj  title  is  pleaded. 

The  difference  between  Ks.  11-13  and  Rs.  13-^  uas 
held  sufficient  to  destroy  the  presumption  of  a  untfomi 
payment  of  rent. 

Loch,  J, — ^The  plaintiff,  dur-putneedar, 
sues  to  enhance  the  rentu>f  the  defendants  on 
the  ground  that  the  productive  powers  of  the 
land  have  increased.  The  defendant  pleads 
that  his  rent  is  not  liable  to  enhancement, 
and  urges  that,  of  the  land  in  his  possession, 
3  plots,  comprising  2  beegahs  12  cottahs,  are 
lakheraj  given  by  the  predecessors  of  the 
plaintiff  for  public  purposes,  viz.,  the  exca\'a«* 
tion  of  tanks  which  have  been  dug ;  that  of  the 
remaining  land,  two  are  ancient  jotes,  one 
comprising  4  beegahs  5  cottahs  assessed  at 
Rupees  13-4,  and  the  other,  6  beegahs, 
assessed  at  Rupees  9,  and  two  recent  jotes, 
one  of  15  cottahs,  the  rent  of  which  is  8  annas, 
and  one  of  8  cottahs,  the  rent  of  which  is 
Rupees  1-8;  that  the  lands,  when  taken 
by  him,  were  worthless,  and  it  is  only  because 
the  tanks  have  been  dug  that  the  lands 
have  becon^e  productive,  and  that  the 
tanks  were  clug  at  the  expense  of  th^ 
defendant* 
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The  Judge  in  appeal  finds  that  defendant 
has  not  been  paying  rent  at  a  uniform  rent 
for  any  of  the  land  in  his  possession,  and 
rejects  the  plea  of  lakhefaj  set  up  by  defend- 
ant, and  gives  a  decree  for  enhanced  rent. 

Against  this  judgment  the  present  special 
appeal  is  preferred,  and  we  thinlc  that  the 
Judge  is  wrong  in  giving  a  decree  for  the  land 
claimed  as  lakheraj.  The  decision  of  the  High 
Court  in  the  cases  reported  at  page  1 1 5  6f 
Sutherland's  Full  Bench  Rulings,  an(\  at  page 
44,  Volume  IL,  Weekly  Reporter,  Act  X.,  lay 
down  the  proper  course  to  be  observed  where, 
in  answer  to  a  claim  for  rent,  a  lakheraj  title 
is  pleaded ;  and  in  this  case  the  plaintiff  does 
HOC  appear  to  have  proved  that  he  had 
realised  rent  for  the  lands  claimed  by  defend- 
ant as  lakheraj.  We  reverse  so  much  of 
the  Judge's  order  as  relates  to  the  land  claimed 
as  lakheraj. 

As  for  the  jotes,  the  defendant,  special 
appellant,  admits  that,  with  regard  to  three  of 
them,  he  cannot  resist  the  finding  of  the 
Judge ;  but,  with  regard  to  the  one  comprising 
4  beegahs  5  cottahs,  he  contends  that  the 
Judge  is  wrong  in   considering   the   small 
difference  of  10  annas  sufficient  to  prove  a 
variation  of  rent  in  opposition  to  the  evidence 
of  the  zemindar's  naib  and  of  other  witnesses 
vho  state  that   the    defendants    have,    for 
Bore  than  20  years,  been  paying  an  invari- 
able jumma  of  Rupees  13-4,  and  he  refers  to 
Ae  decision  of  the  High  Court,  4  Weekly 
Reporter,  Act  X.,  page  33,  Anund  Lall  Chow- 
dhry,  appellant,  where  the  Court  held  that  the 
difference  of  one  rupee,  not  accounted  for,  was 
not  sufficient  to  destroy  the  presumption  that 
tbe  tenant  had  held  at  an  invariable  rate  for 
more  than  20  years.    The  case  cited  is  not 
oa  all  fours  with  the  present,  for  the  deed  of 
sale  under  which  the  appellant  holds  shows 
that  the  vendor  had  been  paying  sicca  Rupees 
IM3  up  to  the  date  of  the  sale,  whereas  the 
order  to  the  headman  to  recognise  the  vendee 
lequires  him  to  take  rent  at  sicca  Rupees  1 3-4 
fnHn  him,  as  if  the  naib,  when  sanctioning 
die  Uansfer,   had   taken  the  opportunity  of 
tnhancing  the  rent.     We  concur,  therefore, 
^th  the  Judge  in  thinking  that  the  defend- 
ant's tenures  are  not  protected  from  enhance- 
loent  by  a  uniform  payment  of  rent;  but 
we  think  that  the  Judge  has  overlooked  an 
important  plea  urged  by  the  defendant,  that 
^  productive  powers  of  the  land  have  in- 
creased through  his  agency  by  digging  tanks. 
This  point  must  be  determined  before  the 
P^tiff  can  be  allowed  to  enhance  the  rent. 
Jbe  case  is  remanded  to  the«Judge  for  its 
determination. 

Vol  VII. 


The  17th  January  186^7. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Section  11,  Act  XXI 1 1,  of  i86x— Execution— 

Damages. 

Case  No.  672  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Mymeyisinghy  dated  the  30th 
July  i866y  reversing  an  order  passed  by 
the  Sudder  A  meen  of  that  District^  dated 
the  2pth  December  186$. 

Kashee  Kishore  Roy  Chowdhry  (Judgment- 
debtor),  Appellant, 

versus 

Noor  Khan,  Decree-holder,  Respondent, 

Baboos  Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Appellant. 

Baboo  Greeja  Sunker  Mozoomdar  for  Re- 
spondent. 

A  claim  for  datnaees  in  respect  of  injury  sustained 
by  goods  while  under  attachment  in  execution  of  a 
decree,  which  was  afterwards  set  aside,  is  not  a  matter 
to  be  disposed  of  under  Section  1 1,  Act  XXI 11.  of  1861, 
but  must  be  made  the  subject  of  a  separate  suit. 

Macpherson^  J, — In  this  case  it  appears 
that  the  appellant  held  a  decree  against  the 
respondent,  and  in  execution  of  it  sold  his 
right,  title,  and  interest  in  a  certain  other 
decree,  and  attached  a  quantity  of  grain. 
In  appeal  the  decree  under  which  the 
appellant  had  issued  execution  was  set  aside. 
Thereupon  the  respondent,  under  Section 
II  of  Act  XXIII.  of  1861,  applied  to  the 
Court,  not  only  for  a  refund  of  what  had 
been  paid  into  Court  as  the  price  of  what 
was  sold  at  the.  sale  of  the  respondent's  right, 
title,  and  interest  in  the  other  decree,  but 
also  for  the  payment  to  him  of  a  sum  by 
way  of  damages  sustained  by  him  by  reason 
of  the  sale  in  question,  and  by  reason  of 
the  grain  which  was  seized  having  been 
.damaged  while  under  attachment. 

In  appeal  it  is  contended,  and  as  we 
think  rightly,  that,  so  tar  as  regards  the 
damages  sustained  by  the  sale  and  by  the 
grain  having  been  attached,  the  matter 
cannot  be  disposed  of  under  Section  11  of 
Act  XXIII.  of  1861.  That  Section  relates 
to  all  matters  immediately  connected  with, 
or  arising  out  of,  the  execution  of  decrees. 
But  a  question  of  damages,  such  as  is  here 
raised,  is  far  too  remote.  It  is  not  directly 
connected  with  the  carrying  out  of  the 
decree,  and  it  must  be  made  the  subject  of 
a  separate  suit. 
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Therefore,  so  far  as  relates  to  damages 
claimed  in  respect  of  the  loss  sustained  by 
the  sale,  and  by  the  injury  caused  by 
attaching  the  grain,  the  order  of  the  Lower 
Court  is  reversed,  and  with  costs. 


The  2 1st  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  fudges. 

Limitation — Section  i,  Clause  9,  and  Section  4, 
Act  XIV.  of  1859— Section  170,  Act  VIII.  of 

1859. 

Case  No.  102  of  1866. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  loth  January  1866. 

Gireedharee  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Kalika  Sookul  (Plaintiff)  and  another 
(Defendant),  Respondei^ts. 

Baboo  Dwarkanath  Mitter  for  Appellant. 

Mr,  R.    T,  Allan  and    Baboo  Sreenath  Doss 

for.  Respondents. 

Suit  laid  at  Rs.  14,060-4-2. 

Case  No.  112  of  1866. 

Doorga  Dutt  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Kalika  Sookul  (Plaintiff)  and  another 
(Defendant),  Respondent, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Mr,  R.  T.  Allan  and  Baboo  Sreenath  Doss 

for  Respondent. 

Suit  laid  at  Rupees  14,430-6-9. 

The  want  of  an  admission  or  acknowledgment  in 
writinff,  as  required  by  Section  4,  Act  XIV.  of  1S59,  to 
qualify  the  limitation  prescribed  by  Clause 9,  Section  i 
of  that  Act,  cannot  be  supplied  by  oral  evidence  Jto  the 
admission  of  the  debt  sued  for. 

Section  170,  Act  VIII.  of  iJ^59,  was  not  intended  to 
empower  a  Court  to  decree  a  claim  which,  on  the  face 
of  it,  is  barred  by  limitafion. 

Seton-Karr,  J, — These  are  two  appeals 
against  a  decision  in  the  plaintiff's  favor 
given  by  the  Principal  Sudder  Ameen  in  a 
suit  for  the  recovery  of  principal  and  in- 
terest due  on  account  of  certain  woollen  and 
cotton  goods.  ^ 

The  appeals  have  been  brought  on  the 
pleas  that  the  suit  is  out  of  time,  and  that 
the  grounds  on  which  the  Principal  Sudder 


Ameen  has  got  over  the  plea  of  limitation 
are  not  sound  in  law. 

The  debt  was  incurred  between  1265  and 
the  19th  of  Aghran  1267,  and,  admittedly, 
the  suit  has  not  been  brought  within  three 
years  from  the  latter  date,  as  it  ought  to 
have  been  by  Clause  9,  Section  1  of  Act 
XIV.  of  1859.  The  Principal  Sudder 
Ameen  got  over  the  obvious* difficulty  occa- 
sioned by  the  failure  to  sue  within  three 
years'  time,  by  recourse  to  the  evidence  of 
trustworthy  witnesses  on  the  plaintiff's  side, 
and  by  the  deposition  of  the  plaintiff  himself, 
by  which  he  says  that  it  is  proved  that  the 
defendants  have  admitted  the  justice  of  the 
claim,  and  have  every  year  promised  to  pay. 
The  Principal  Sudder  Ameen  further  states 
that,  if  the  date  of  the  last  promise  to  pay 
were  not  considered  as  the  date  from  which 
the  cause  of  action  began,  the  creditors  of 
wealthy  Rajahs  and  landholders  would 
have  great  difficulty  in  realizing  their  just 
dues  ;  and  he  adds  that  he  summoned  the  de- 
fendants* under  Section  16  of  Act  VIII.  of 
1859  ;  and.  as  they  did  not  think  fit  to  appear, 
he  dealt  with  the  case  under  Section  170  of 
the  same  Act. 

We  have  heard  Mr.  Allan  in  support  of 
the  decision  in  favor  of  his  client,  in  reply 
to  the  pleader  for  the  appellant  who  took 
his  stand  on  the  strict  letter  and  meaning  of 
the  law ;  but  we  have  no  doubt  that,  what- 
ever we  may  think  of  the"  hardship  of  the 
plaintiff's  case,  of  the  conduct  of  the  defend- 
ants in  resorting  to  such  a  plea,  and  of  the 
not  unnatural  desire  of  the  Lower  Court  to 
render  substantial  justice,  it  is  our  duty  to 
construe  the  Law  of  Limitation  strictly,  afld 
to  admit  the  force  of  the  arguments  for  the 
appellant. 

The  words  of  the  law,  Clause  9  of  Section 
I,  are  imperative.  In  suits  brought  to  re- 
cover money  lent,  or  for  the  breach  of  any 
contract,  the  time  specified  is  ''three  years 
from  the  time  when  the  debt  became  due,  or 
when  the  breach  of  contract,  in  respect  of 
which  the  suit  is  brought,  first  took  place, 
unless  there  is  a  written  engagement  t9  p^y 
the  money  lent,  or  the  interest,  or  a  contrail 
in  writing,'' 

This  Clause   is    further  strengihened  b)^ 
Section  4  of  the  same  Act,  which  rules  ihs" 
the  time  may  be  computed  from  the  date  oi 
an  admission  that  the  debt  is  due,  providcdj 
that  the  person  liable  for  the  same  shall  hav< 
admitted  that  the  *'  debt  or  legacy,  or  anyj 
part  thereof,  is  due  by  an  acknowledgment 
in  writing  signed  by  him.''     But  in  the  casc^ 
before  us  thdre  is  no  such  admission  or  ac- 
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knowledgment  in  writing,  and,  on  the  face 
of  SQch  precise  and  specific  provisions  of  a 
law  known  to  be  intended  to  shorten  the 
period  for  bringing  suits,  we  cannot  supply 
the  place  of  a  writing  by  oral  evidence  to  the 
admission  of  the  debt,  or  strain  the  Act  in 
order  to  do  equity. 

We  regret  the  hardship  which  our  deci- 
6ion  causes  to  the  plaintiff,  but  we  have  no 
option  except  to  admit  both  appeals,  and  to 
decree  them  with  costs. 

Norman,  J, — I  concur  in  thinking  that, 
in  each  of  these  two  cases,  the  plaintiff's 
suit  is  clearly  barred  by  limitation. 

When  the  appeal  first  came  before  this 
Court,  we  advised  the  parties  to  compromise, 
expressing  our  hopes  that  the  defendants 
would,  at  least,  pay  what  their  own  accounts 
might  shew  to  be  justly  due  to  the  plaintiff. 
They  have  not  thought  fit  to  do  so,  and  we 
have  no  alternative,  but  must  dismiss  the  suits 
with  costs. 

Section  170  of  Act  VI 1 1,  of  1859  was  not 
intended  to  give  power  to  the  Court  to  de- 
cree a  claim  which,  on  the  face  of  it,  is  barred 
by  the  express  words  of  the  Limitation  Act, 
XIV.  of  1859. 


the  Moonsiff  of  the  District  to  prove  that  he 
was  actually  seriously  ill.  and,  accompanied 
by  an  attested  copy  of  the  Moonsiff 's  proceed- 
ing, now  applies  for  the  restoration  of  his 
case. 

Jackson^  y. — Let  the  case  be  restored. 
But  the  Moonsiff  sl.ould  be  directed  not  to 
institute  voluntary  enquiries'  of  this  kind, 
except  under  the  direction  of  the  superior 
authorities.  He  has  no  power  to  take  the 
depositions  of  witnesses  in  such  cases,  and, 
if  those  witnesses  swear  falsely,  it  would  not 
be  possible  to  punish  them  for  perjury. 


The  2 1  St  January  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Voluntary  depositions  (by  Moousiffs). 

Petiiion  of  Kulno  Khond  Kar^  praying  for 
the  restoration  of  Special  Appeal  No.  i  i6g 
of  1S66. 

Where  a  special  appellant  alleg'ed  sicknesf;  as  the 
tnsan  of  his  inability  to  deposit  the  requisite  fees  for 
«ervin](  notice  upon  the  respondent  in  proper  time,  and, 
betag  unable  to  satisfy  the  Court  that  he  was  sick,  ap- 
peared before  the  Moonsiff  of  the  District  to  prove  that 
met— Held  that  the  Moonsiff  ou^ht  not  to  institute 
voluntary  enquiries  of  this  kind,  except  under  the  di- 
nctioQ  of  the  superior  authorities. 

It  appears  from  the  petition  that,  by  reason 
o(  the  petitioner's  illness,  he  was  unable  to 
deposit  the  fees  for  serving  the  notice  upon 
the  respondent  in  proper  time.  Petitioner 
afterwards  appeared  before  the  Court 
(present  L.  S.  Jackson,  J.),  stating  the  cir- 
cumstances of  his  illness,  and  the  Court 
intimated  that,  if  the  petitioner  could  by 
ncdical  certificate  satisfy  it  that  he  was 
^  ^,  proper  orders  would  be  passed.  Peti- 
^er,  aocordingly,  submitted  the  certificate 
of  the  native  medicil  doctor  who  had  treated 
ten:  but  the  Court  was  not  inclined  to  rely 
00  that  certificate,  and  ordered  the  case  to  be 

•truck  off.    Petitioner  then  appeared  before 


The  2ist  January  1867. 

Present  : 

The  Hon'ble  I^.  S.  Jackson,  Judge., 

Appeals  to  Privy  Council  (Re-admission  of). 

Petition  of  Sreekant  Roy,  praying  for  the 
restoration  of  two  appeals  to  Her  Majesty 
in  Council,  which  had  been  dismissed  for 
default  in  making  deposit, 

Mr.  W.  E.  Peacock  for  Petitioner. 

The  High  Court  has  no  authority  to  restore  appeals 
to  Her  Majesty  in  Council,  dismissed  or  struck  on  the 
file  for  default  in  making^  deposit. 

I  MUST  hold,  as  1  have  already  held,  that 
I  have  no  authority  in  such  a  case  to  restore 
appeals  to  Her  Majesty  in  Council,  dis- 
missed or  struck  off  the  file  for  default  in 
making  deposit.  The  application  in  this 
case,  it  is  true,  is  that  the  Court  should  re- 
consider its  order.  But  that  is,  in  effect, 
precisely  the  same  thing.  It  is  not  con- 
tended that  in  this  case  there  w?s  any  mis- 
take in  makina^  the  order  to  which  the  appli- 
cation refers. 


The  2 1  St  January  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Jurisdiction— Encroachment  on  Umd^Civil  re- 
medy—Order of  Mafi^istrate. 

Case  No.  2436  of  1866. 

Special  Appeal  from  a  decision    passed  by 
the  Principal  Sudder  Ameen  of  24'Pergun' 
nahs,   dated  the  igth  June  t866,  affirm^ 
ing  a  decision  passed  by  the  Moonsiff  of 
Busseerhauty  dated  the  ^Qth  December  i86^. 
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Azeezoollah  Guzee  and  others  (Defendants), 

Appellants, 

versus 

Bunk  Beharee  Roy  and  others  (Plaintiffs), 

Respondents, 

Bdboos  Bhowanee  Churn  Dutt  and  Woo- 
pendur  Chunder  Bose  for  Appellants. 

No.  one  for  Respondents. 

A  plaintiff  is  not  debarred  from  suing  in  the  Civil 
Court  for  a  declaration  of  his  civil  rights  to  land  en- 
croached upon  by  the  widening  of  a  road,  on  the  ground 
that  the  order  of  the  Magistrate,  directing  the  road  to 
be  kept  up  as  widened,  is  liable  to  be  reversed  as  illegal. 

Pundit,  y. — We  agree  with  the  Lower 
Appellate  Court  that  the  order  passed  by  the 
Magistrate  was  not  an  order  coming  within 
Section  308  of  the  Criminal  Procedure  Code. 
The  Magistrate  had  not  ordered  the  existing 
and  ^recognized  public  road  which  had  been 
wrongfully  obstructed  to  be  kept  open,  but 
had  upheld  the  report  of  the  arbitrators  to 
the  effect  that  the  old  road  of  3  cubits,  which 
had  been  of  late  widened  to  lo-  or  11  cubits, 
should  be  kept  as  at  the  latter  width,  because 
it  would  benefit  the  tradesmen  who  had  so 
widened  it. 

Now,  as  the  lands  of  the  plaintiff  had  been 
encroached  upon  by  the  road  being  so  widened, 
the  special  respondent  has  every  right  to  come 
before  a  Court  of  Justice  to  prove  that  his 
lands  have  been  wrongfully  taken  without 
his  consent,  and  included  within  a  public 
road.  It  does  not  follow  that,  because  plaint- 
iff might  have  obtained  on  the  criminal  side 
an  order  from  this  Court  reversing  this  illegal 
order  of  the  Magistrate,  the  plaintiff  is  to.  be 
considered  as  debarred  from  coming  into  the 
Civil  Court  for  a  declaration  of  his  civil  rights 
to  the  land  in  question,  or  that  such  Civil 
Court  has  no  jurisdiction. 

We,  accordingly,  dismiss  this  special  appeal 
without  costs,  as  nobody  appears  for  the 
respondent. 


The  22nd  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
justice,  and  the  Ilon'ble  L.  S.   Tackson, 
ytidge. 

Suit  to  enforce  summary  decree  for  rent- 
Estoppel — Limitation. 

Case  No.  2778  of  1866. 

Special    Appeal   from    a     decision    passed 

,by     Mr,     F.     Z.     Beaufort,     Judge    of 

24'Pergunnahs,    dated   the    ijtk    August 

1866,    reversing    a     decision     passed    by 

Baboo  Koonj  Lai  Banerjee,  Second  Prin- 


cipal   Sudder    Ameen    of  thai   District, 
dated  the  2jfth  January  1866. 

Gyan  Chunder  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Kalee  Churn  Roy  Chowdhry^(Pl^ntlflf),  ^^ 

spondent. 

Baboo  Chunder  Madhuh  Ghose  for  Ap- 
pellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondent. 

In  a  suit  brought  in  the  Civil  Court  to  enforce  a 
summary  decree  for  rent  against  the  immoveable 
property  of  the  defendant,  that  Court  is  not  estopped 
Dy  the  decision  of  the  Collector  that  the  remedy  upon 
that  summary  decree  was  bound  by  limitation,  bat  it 
is  the  duty  of  the  Court  to  decide  whether  the  suit  to 
enforce  the  decree  against  the  immoveable  property  is 
barred  or  not. 

A  plaintiff  is  not  bound  to  sue  to  enforce  a  sammaiy 
decree  against  the  immoveable  property  of  the  defendant 
pending  a  regular  suit  brought  by  the  defendant  in  tbe 
Civil  Court  to  set  aside  the  summary  decree.  Limit* 
ation  will  count,  not  from  the  date  of  the  summiry 
decree,  but  from  the  date  at  which  the  suit  brougiit  n 
the  nature  of  an  appeal  to  set  aside  that  decree  is 
determined. 

Peacock,  C.J, — If  the  question  had  now 
arisen  for  the  first  time  as  to  what  was  the 
meaning  of  the  words  at  the  end  of  Clause  4» 
Section  18,  Regulation  VIII.  of  1819,  "if 
"  the  zemindar  or  other  plaintiff  should  be 
"  desirous  of  having  any  other  estate,  or 
"house,  or  landed  property  of  a  defaulter 
"  brought  to  sale  in  satisfaction  of  his  clain 
"  of  rent,  it  will  be  necessary  for  him  to  in- 
"  stitute  a  regular  suit  for  the  purpose,  not- 
"  withstanding  the  existence  of  the  sam- 
"mary  award  in  his  favor,"  with  reference 
to  the  words  "  claim  of  rent,"  I  should  have 
probably  held  that  these  words  referred  to 
the  rent  itself.  But  I  understand  thatAe 
prac  tice  has  always  been  lo  sue  in  the  Civil 
Cour  t  upon  the  summary  decree  in  order  to 
have  it  enforced  against  the  land  of  the 
defauher  ;  and  it  has  been  admitted  by  the 
pleader  for  the  special  appellant  that,  accord- 
ing to  his  experience,  that  has  been  the 
course  adopted.  That  being  so,  I  do  not 
think  that  we  ought  to  disturb  a  practice 
which  has  prevailed  from  the  year  iSt9^ 
down  to  the  present  time,  and  that«we  should 
uphold  the  practice. 

I  think,  therefore,  that  this  suit  was  pro- 
perly broughf  to  obtain  satisfaction  of  the 
summary  decree  against  the  land  of  the  de- 
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fendant.  That  suit  having  been  properly 
broaght  before  the  Civil  Court,  the  Civil 
Court  was  not  estopped  by  reason  of  the  de- 
cision of  the  Collector  that  the  remedy  upon 
that  summary  decree  was  barred.  That  deci- 
sion was  binding  so  far  as  it  related  to  the 
enforcing  of  the  summary  decree  against  the 
moveable  property,  to  which  extent  alone  the 
Collector  has  jurisdiction.  Not  being  estop- 
ped by  the  decision  of  the  Collector,  it  be- 
came necessary  for  the  Judge  to  decide  whe- 
ther the  suit  to  enforce  the  summary  decree 
against  the  immoveable  property  was  barred 
by  limitation  or  not;  and  I  think  that  the 
Jadge  came  to  a  correct  conclusion  in  hold- 
ing that  the  suit  was  not  barred,  and  that  the 
plaintiff  was  not  bound  to  sue  for  the  enforce- 
ment of  the  summary  decree  against  the 
immoveable  property  of  the  defendant  pend- 
ing the  regular  suit  which  the  defendant 
bronght  in  the  Civil  Court  to  set  aside  the 
decree  in  the  summary  suit.  That  regular 
suit  was  in  the  nature  of  an  appeal.  It  has' 
been  held  in  many  cases  under  Act  XIV.  of 
1859  that,  in  a  proceeding  to  obtain  execu- 
tion of  a  decree  against  which  an  appeal  has 
been  preferred,  the  period  of  limitation  runs, 
not  from  the  date  of  the  original  decree,  but 
from  the  date  at  which  the  appeal  is  deter- 
mined. The  same  rule  ought  to  apply  to 
snmmary  suits  where  a  regular  suit  is  brought 
in  the  natnre  of  an  appeal. 

Under  these  circumstances,  it  appears  to 
me  that  the  Judge  was  right,  and  that  his  de- 
cision must  be  affirmed  with  costs. 

Jackson,  J. — I  am  of  the  same  opinion. 
There  can  be  no  doubt,  I  think,  that  the 
praaice  and  the  prevailing  construction  of 
ibe  terms  of  Clause  4,  Section  18  (now  re- 
pealed) of  Regulation  VIII.  of  18 19,  have 
been  that  stated  by  my  Lord,  and  confirmed 
l>y  the  special  appellant's  pleader. 

I  wonld  only  add  that  it  appears  to  me 
diat  the  suit  would  have  been  more  regular- 
ly and  properly  framed,  if  it  had  been  a  suit 
far  the  purpose  of  having  some  particular 
estate  or  immoveable  property  declared  liable 
in  execution  of  this  summary  award.  At  the 
same  time  I  am  not  prepared  to  say  that  a 
*ut,  for  the  purpose  of  having  it  declared 
that  the  immoveable  property  generally  of 
^  defaulter  should  be  so  liable,  could  not 
be  enteruined. 

I  entirely  concur  in  holding  that  the  Judge 
•as  right  in  reversing  the  decision  of  the 
Principal  Sudder  Ameen  who  held  that  the 
plaintiff  and  the  Court  were  esU>pped  by  the 
decision  of  the  Collector. 


The  22nd  January  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Appeal — Liability  of  co-defendant  or  co-res- 
pondent 

Case  No.  2093  of  1866. 

Special  Appeal  from  a  decision  passed  by 
'the  Principal  Sudder  Ameen  of  Jessore^ 
dated  the  igth  May  1866,  affirming  a 
decision  passed  by  the  Sudder  Moonsiff  of 
that  District,  dated  the  26th  June  186$. 

Greesh  Chunder  Singh  (one  of  the  Defend- 
ants), Appellant, 

versus  • 

Gour  Mohun  Banerjee  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Baboo  Issur  Chunder  Chucker butty  for 

Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Bho- 
wanee  Churn  Dutt  for  Respondents. 

In  a  suit  by  A  against  B  and  C,  in  which  a  decree 
was  given  against  B  alone — Held  that  C  could  not 
be  made  liable,  either  on  the  appeal  of  B^  or  on  the 
cross-appeal  oi  Ay  to  B^s  appeal. 

Trevor^  J. — The  plaintiff  sued  the 
putneedar  and  the  Rajah  as  a  mokurrureedar 
for  possession  of  a  ferry  ghat. 

The  first  Court  gave  plaintiff  a  decree 
against  the  putneedar. 

The  second  Court,  on  appeal  by  the 
putneedar,  released  him,  and  made  the  Rajah 
liable  to  plaintiff. 

The  Rajah  now  appeals  specially,  urging, 
ist,  that,  on  the  putneedar's  appeal,  he,  a 
co-defendant  below  and  co-respondent  with 
plaintiff  in  appeal,  could  not  be  made  liable ; 
and,  2ndy  that,  on  the  cross-appeal  of  the 
plaintiff  to'  the  appeal  of  the  putneedar,  he, 
a  co-respondent  of  the  cross-appellant,  could 
not  be  made  liable. 

We  think  that  the  special  appellant  could 
not  legally  be  made  liable,  either  on  the 
appeal  of  the  putneedar,  or  on  the  cross- 
appeal  of  plaintiff  to  the  putneedar's  appeal. 
The  question  for  the  Court  on  the  putnee- 
dar's  appeal  simply  was,  is  the  putneedar 
liable,  and,  on  plaintiff's  cross-appeal,  he 
might  urge  any  point  as  against  the  putnee- 
dar which  he  might  have  pleaded  below,  but 
he  could»not  open  out  the  case  as  against  a 
non-appealing  co-respondent.  Under  this 
view,  through  his  own  negligence  in  being 
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satisfied  with  tlie  decree  against  the  putnee- 
dar  alone,  the  plaintiflF's  case  has  altogether 
miscarried.  Be  that  as  it  may,  it  only  remains 
for  us  to  decree  the  special  appeal  with  costs 
against  the  plaintiff,  special  respondent.  The 
putneedar,  under  the  circumstances,  will  bear 
his  own  costs. 


The  22nd  January  1867. 

Present : 

TheHon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Sale  Law— Section  32,  Act  XL  of  1859— Eject- 
ment  of  Howaladars  and  Neem-Howaladars 
by  purchaser  of  Ousut  Talook. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the  16th 
June  1 866 J  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  yth  February  1866, 

Case  No.  2286  of  1866. 

Buroda  Kanth  Laha  and  others  (Defendants), 

Appellants, 

versus 

Gobind  Chunder  Gooho  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Romesh  Chun- 
der Milter  for  Appellants. 

Mr,    R,    V.    Doyne    and     Baboo    Onookool 
Chunder  Mookerjee  for  Respondents. 

Case  No.  2290  of  1866. 

Kalee  Kinkur  Roy  and  others  (Defendants), 

Appellants, 

versus 

Gobind  Chunder  Gooho  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Bahoos   Dwarkanath    Mitter    and    Romesh 
Chunder  Mitter  for  Appellants. 

Baboo  Kalee  Mohun  Dass  for  Respond- 
ents. 

Where  ceitain  howala  and  neem-howala  tenures 
were  never  set  aside  by  the  Revenue  Settlement  or  Re- 
venue Commissioner's  orders,  from  the  time  they  were 
recorded  as  existin^r  rightful  hereditary  tenures  of  those 
classes  at  the  first  Settlement— Held  that  the  pur- 
chaser of  the  ousut  talook  cannot  eject  the  holders  of 
those  tenures  under  Section  32,  Act  XI.  of  1859,  so  long 
as  they  pay  their  jumma  according  to  the  Settlement 
jummabundee. 

.  Bayley,  J. — It  is  admitted  by  the  pleaders 
on  both  sides  that  one  and  the  tame  deci- 
sion here  in  special  appeal  will  govern  both 
the  above  cases. 


Plaintiff,  as  purchaser  of  an  ousut  talook  in 
the  Backergunge  Soonderbuns,  sues  to  eject 
defendants  from  their  alleged  howala  and 
neem-howala  tenures,  and  claims  to  do  this 
under  Act  XL  of  1859. 

The  defendants  plead  that,  in  the  original 
and  renewed  settlements  made  by  the  Com- 
missioner of  the  Soonderbuns,  that  officer 
and  the  superior  Revenue  authorities  have 
recognized  their  howala  and  neem-howala 
tenures,  and*  that  they  cannot,  therefore,  be 
ejected.  There  are  1 5  sub-tenures  in  respect 
to  which  this  is  pleaded  ;  but  the  owners  of 
four  only  aver  that  they  hold  potlahs  from 
DeSilva,  the  ex-proprietor,  and  our  remarb 
in  the  judgment  will  apply  only  to  those  11, 
and  not  to  those  four  whose  pottahs  are  of 
more  recent  date. 

• 

Both  the  first  Court  and  the  Lower  Ap- 
pellate Court  have  decreed  plaintiff's  case, 
the  Lower  Appellate  Court  holding  that 
plaintiff  has  a  right  to  eject  under  Section 
32,  Act  XL  of  1859,  and  both  Courts  hold- 
ing that,  as  the  settlement-proceedings  and 
the  orders  of  the  superior  Revenue  authori- 
ties did  not  expressly  recognize  the  howalas 
and  neem- howalas  of  defendants,  and  as 
the  Commissioner  of  Revenue  recorded  speci- 
fically that  the  proprietary  right  was  in 
the  Government,  the  plaintiff  had  a  right  to 
eject. 

From  the  decision  of  the  Lower  Appellate 
Court,  defendants  (11)  appeal  specially, 
urging— 

L  That  their  howalas  and  neem-howa- 
las  existed  before  any  settlement  ^as 
made  of  the  mehal  as  an  ousut  talook,  and 
were  never  set  aside. 

IL  That  none  of  the  settlement-proceed- 
ings, nor  the  orders  of  the  Commissioner  of 
Revenue,  revoked  or  annulled  their  tenures, 
but  aflSrmed  them  by  recognizing  throughout 
the  jummas  at  which  they  held,  and  by  the 
fact  that  the  Revenue  Commissioner  upheld 
the  settlement  in  which  the  hereditary  rights 
of  defendants  as  howaladars  and  neem-howa- 
ladars  were  set  forth. 

J II.  That  they  have  been  in  occupancy 
at  fixed  rates  for  more  than  12  years,  and 
are  therefore  not  liable  to  ejectment,  with 
reference  to  Section  6,  Act  X.  of  1859. 

IV.  That  Section  32,  Act  XL  of  1859. 
applies  to  their  case,  and  not  Section  37  of 
that  Act.  • 

After  hearing  very  fully  Counsel  on  both 
sides  and  the  records  of  the  several  settle- 
ment-proceedings,  we  are  clearly  of  opinion 
that  the  judgments  below  are  erroneous,  and 
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roast  be  reversed  as  to  the   1 1   (lefendants, 
special  appellants,  above  referred  to. 

It  is  pressed  on  us  that  the  settlement- 
proceedings  clearly  state  Government  to  be 
the  proprietor,  and  no  one  else  to  have  rights. 
But  the  rights  referred  to  are  those  of  pro- 
prietor, and  defendants  claim  no  such  rights. 
Farther,  it  is  not  by  any  means  incompati- 
ble wiih  the  rights  of  Government,  as  a 
proprietor,  that  howalas  and  neem-howa- 
las  duly  constituted  originally  and  since 
existing  should  be  maintained.  If  they  are 
found  vAlid  holdings,  they,  are  always  up- 
held by  Settlement  Officers  at  their  old  jum- 
ma,  whether  in  Government  mehals  or  not, 
and  the  power  to  eject  does  not  exist  as 
long  as  ihey  pay  their  jummas  recorded 
in  the  settlement  jummabundee. 

It  is  then  urged  that  the  settlement-pro- 
ceedings of  the  Revenue  Commissioner  of 
Sfpiember  1844  do  not  uphold  the  proposi- 
tion of  the  Settlement  Officer,  to  the  effect 
that  these  are  howalas  and  neem-howalas 
whose  owners  have  hereditary  rights  {mow- 
rosee  hw]  rakhe).  But,  in  the  revision  of 
a  settlement-proceeding,  a  Revenue  Commis- 
sioDcr  does  not  specifically  uphold  se- 
parately each  proposition  or  each  te- 
nure recorded  under  the  head  of  **  Ryots 
and  their  several  rights'*  by  the  Set- 
tlement Officer.  The  Revenue  Commis- 
sioner confirms  ail  which  he  does  not  speci- 
fically disallow.  He  not  only  does  not  in 
terms  disallow  the  howala  and  neem- 
howala  tenures  of  special  appellants,  but 
the  jummabundee  fixed  for  them  as  such 
holders  is  confirmed,  and  that  is  the  jumma 
which  forms  a  portion  of  the  assets  on  which 
the  approved  sudder  jumma  is  sanctioned 
by  the  Commissioner,  and  ordered  to  be 
brought  on  the  Rent  Roll  of  the  district  to 
•hich  the  mehal  settled  may,  after  confirm- 
ation of  settlement,  be  attached.  The  other 
proceedings  of  the  Collector  of  the  District 
are  mere  maticrs  of  form  and  record  to 
enable  him  to  collect  that  revenue  which 
is  so  brought  on  his  Zillah  Rent  Roll. 
Moreover,  throughout,  the  jumma  of  defend- 
ants has  remained  the  same  in  all  the  vari- 
ous settlements ;  whereas,  if  the  tenures  were 
absolately  or  in  any  way  set  aside  or  varied, 
the  jummas  would  have  been  varied  also. 

Considering,  then,  that  the  howala  and 
necna-hoyala  tenures  of  the  11  defendants, 
•pecial  appellants,  were  never  set  aside  by 
the  Revenue  Settlement  or  Revenue  Com- 
missioner's orders,  from  the  lime  they  were 
recorded  as  existing  rightful  hereditary 
tenures  of  those  classes  at  ihc  first  settle- 


ment, we  hold  that  the  plaintiff  cannot  eject 
as  long  as  these  defendants  pay  their  jumma 
according  to  the  settlement  jummabundee, 
and  we  reverse  the  decisions  below,  and 
decree  these  two  special  appeals  with  costs. 


The  22nd  January  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

fudges, 

Butwara— Joint  sharers  with  different  in- 
terests. 

Case  No.  2356  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Mymensingh,  dated  the  rjth  July  1866, 
reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District^  dated  the  2^h 
June  186^, 

DoorgaKantLahoory  (one  of  the  Defendants), 

Appellant, 

versus 

Radha  Mohun  Gooho  Neogy  (Plaintiff)  and 
others  (Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Shushee 
Bhoosun  Roy  for  Appellant. 

Baboos    Onookool   Chunder     Mookerjee  and 
Mohinee  Mohun  Roy  for  Respondents. 

l.ands  held  In  joint  possession,  each  proprietor  receiv- 
ing* his  proportion  of  the  rent  according  to  his  interest  in 
the  land,  cannot  be  divided  under  the  outwara  laws. 

Loch,  J. — We  think,  under  the  circum- 
stances stated,  that  no  partition  of  the  lands 
can  be  made  either  by  the  Collector  or  the 
Civil  Court.  The  lands  in  question  form 
a  portion  of  eight  or  nine  different  talooks, 
each  paying  revenue  to  Government,  and  are 
held  jointly  by  the  proprietors  of  all  these 
talooks,  who  realize  from  the  tenants  their 
proportion  of  the  rent  according  to  their 
respective  interest  in  the  land — one  collects 
2  annas,  another  2\,  and  so  on.  Lands  held 
thus  in  joint  possession  cannot  be  divided 
under  the  butwara  laws,  nor  can  a  partition 
be  mad^  by  the  Civil  Court  irrespective  of 
the  Revenue  authorities.  We  decree  the 
appeal  with  costs. 


5^ 


Civil 


THK  WEEKLY   REPOltTER. 


Rulingt. 


[Vol.  VIL 


The  22nd  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Execution — Representatives. 

Case  No.  790  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Pw' 
neahj  dated  the  6ih  A  ugust  1866, 

Lekraj  Roy  (Decree-holder),  Appellant, 

versus 
Becharam  Misser  (Judgment-debtor), 
Respondent, 

Mr.  R,  E,  Twidale  for  Appellant. 

Baboo  Romanth  Bose  and  Moonshee  Ameer 
AliioT  Respondent. 

Execution  cannot  issue  against  the  estate  of  a  deceas- 
ed person  if  there  is  no  one  on  the  record  as  represent- 
ing the  estate.  Execution,  if  issued  at  all»  must  be 
issued  against  some  person  as  representing  the  estate. 

Macpherson,  J, — We  dismiss  this  appeal 
with  costs. 

We  think  that  the  Lower  Court  was  wrong 
in  supposing  that  the  application  was  barred 
by  lapse  of  time.  There  is  no  doubt  that 
proceedings  had  been  taken  from  time  to 
time  quite  sufficient  to  keep  the  decree  alive 
under  Section  20  of  Act  XIV.  of  1859. 
But  the  present  application  is  defective  and 
wholly  bad.  It  is  made  against  no  one  in 
particular — it  is  made  generally  against 
1'  the  estate  of  the  deceased  Becharam 
Misser.'* 

The  suit  was  originally  brought  against 
Becharam  in  his  lifetime.  While  it  was 
pending,  he  died,  and  a  decree  was  passed 
against  his  estate,  the  widow  being  declared 
to  be  released  paying  her  own  costs.  The 
decree  does  not  seem  to  have  been  framed 
with  reference  to  Section  203  of  Act  VIII. 
of  1859  as  it  should  have  been.  On  a  recent 
application  for  execution  against  the  widow, 
the  Court  held  that  she  was  not  personally 
liable,  and  ordered  her  name  to  be  struck  out. 
Whether  this  order  was  right,  ^r  whether 
the  original  decree  was  right,  we  need  not 
now  say.  But  we  are  quite  clear  that  no 
execution  can  issue  till  some  one  is  placed 
on  the  record  as  representing  the  estate. 
Section  210  of  Act  VIII.  speaks  of  execu- 
tion issuing  against  the  estate;  but  that  does 
not  in  our  opinion  mean  the  estate  independ- 
ent of  some  person  who  is,  for  some  reason 
or  another,  legally  liable  to  a  greater  or  less 
extent  as  representing  the  deceased  person 
under  the  decree.    We  know  of  no  prece- 


dent for  the  issue  of  execution  against  the 
estate  of  a  dead  man,  when  there  is  no  one 
on  record  who  represents  him ;  and,  for  the 
purposes  of  the  present  application,  there  is 
no  one  on  the  record — the  widow  having 
been  released  by  the  Court. 

The  decree,  so  far  as  we  can  see,  ought  to 
have  been  framed  and  enforced  under  Section 
203.  The  present  applicatit)n  was  clearly 
irregular,  and  cannot  stand.  We  dismiss  the 
appeal  with  costs. 


The  23rd  January  1867. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice y  G.  Loch,  J.  P.  Norman,  F.  B. 
Kemp,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  W.  Markby,  Judges, 

Letters  Patent— Appeal  (from  Judgment  of  Senior 
Judge  of  Division  Bench  of  High  Court  in  the 
exercise  of  Civil  Appellate  jurisdiction). 

Special  Appeal  No,  jj6  of  1866, 
Ranee  Shurno  Moyee,  Appellant, 

versus 

Luchmeeput  Doogur  and  others,  Respondentt, 

Petition  of  Ranee  Shurno  Moyee, 

Baboos  Sreenath  Doss  and  Bhugohuity 
Churn  Ghose  for  Petitioner. 

Quare — Whether,  under  the  provisions  of  the  new 
Letters  Patent  of  the  Hig-h  Court,  an  appeal  lies  from 
the  judgement  (not  beinp^  a  sentence  or  order  passed  or 
maae  in  a  criminal  tnal)  of  a  Division  Court  in  the 
exercise  of  appellate  jurisdiction,  when  the  Ja<i|es  of 
such  Court  are  equally  divided  in  opinion,  and  oo  no^ 
amount  in  number  to  a  majority  ot  the  whole  of  tne 
Judjres. 

The  Petition  was  as  follows : — 

"  That  on  30th  July  last,  this  special  ap- 
peal, wherein  your  petitioner  was  appel- 
lant, came  on  for  hearing  before  a  Divisional 
Bench,  consisting  of  the  Hon'ble  Justice 
L.  S.  Jackson  and  the  Hon'ble  Justice 
C  Campbell.* 

*'  That,  after  hearing  Counsel  on  both  sides 
the  said  Justices  were  equally  divided  in  - 
opinion  as  to  the  manner  in  which  the  said 
special    appeal    was    to   be    disposed  oh ; 
Justice  Jackson  holding  that  it  was  to  be  - 
dismissed  at  once,  and  J ustice*  Campbell 
being  of  opinion  that  the  finding  of  the ' 
Lower  Appellate  Court  was  not  sufficient; 
and  that,  ^erefore,  the  case  should  be  re- 

•  S??  6^  Weekly  Reporter,  p.  118. 
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'*mitted  to  the  said  Lower  Ajjpe'.Utc  C)nit 
''for  a  specific  finding  ihereon.  That  their 
''Lordships  delivered  their  several  judg- 
"  ments  in  the  said  case  separately  as  set  forth 
*'  ID  the  copy  of  the  decision  hereunto  an- 
"  nexed. 

"That,  under  Section  36  of  the  new 
"Letters  Patent,  the  judgment  of  Justice 
"Jackson  bec^e  the  judgment  of  the  said 
"  Divisional  Court,  and  the  said  special  ap- 
"peal  was,  accordingly,  dismissed  with 
"costs. 

"That,  under  these  circumstances,  your 
"  peiilioner  feels  herself  aggrieved,  and  be- 
"  lievesthat,  from  the  judgment  aforesaid,  your 
"petitioner  has,  under  Section  i  5  of  the  said 
•new  Letters  Patent,  a  right  of  appeal  to 
'*ihe  High  Court  at  large,  and  that,  therefore, 
"your  petitioner  prays  that,  as  your  peti- 
"tioner's  case  is  the  first  of  its  kind,  leave 
"  might  be  granted  to  your  petitioner  to  pre- 
"  fer  an  appeal  from  the  said  judgment  to  the 
**said  High  Court  at  large  under  the  pro- 
"  visions  of  the  said  Section  1 5  of  the  new 
"  Letters  Patent  aforesaid." 

The  application  having  been  originally 
made  before  Peacock^  C.y.,  and  Afarkbv,  J., 
on  the  22nd  September  1S66,  the  folloiving 
order  was  recorded  : — 

"This  being  a  new  point  and  of  consider- 
'*able  importance,  the  applicant  is  to  be  at 
"liberty  to  renew  this  application  before 
"the  first  Full  Bench  which  shall  sit  after 
*'tbe  vacation." 

The  matter  accordingly  came  under  the 
omsiJeration  0/  a  Full  Bench  of  seven 
Judges  J  by  whom  the  folloiving  orders  ivere 
rtiorded  : — 

Peacock^  C,y. — ^The  question  referred  for 
the  decision  of  a  Full  Bench  is  whether, 
under  the  provisions  of  the  Letters  Paieni  of 
the  28th  of  December  1865,  an  appeal  lies 
from  the  judgment  (not  being  a  sentence 
or  order  passed  or  made  in  a  criminal  trial; 
ot  a  Division  Court  in  the  exercise  of  appel- 
late jurisdiction' when  the  Judges  of  such 
Court  are  equally  divided  in  opinion,  and 
do  not  amount  in  number  to  a  majority  of 
the  wiiole  of  the  Judges. 

The  determination  of  this  question  de- 
pends upon  the  construction  which  ouijhl  to  be 
i»ttt  upon  Section  15  of  the  Letters  Patent. 

If  the  marginal  note  of  that  Section  is  to 
•ffcct  the  determination,  it  is  clear  that  no 
such  appeal  would  lie,  and  thai  the  Section 
^w  intended  to  apply  only  ^jto  judgments 
of  the  Courts  of  original  jurisdiction.  But 
ll«  marginal  notes  in  the  printed  copies  of 
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the  Letters  Patent  form  no  part  of  the  ori- 
ginal ;  and  we  ought,  therefore,  not  to  allow 
our  minds  to  be  influenced  by  them. 

The  headings,  however,  of  the  different 
divisions  of  the  Letters  Patent  do  form  part 
of  the  original,  and  may,  therefore,  be  taken 
into  consideration  in  construing  them. 

Section  15  falls  under  the  heading  "  Civil 
Jurisdiction  of  the  High  Court."  This 
heading  includes  all  the  Sections  of  the 
Letters  Patent  from  Section  11  to  Section  18, 
both    inclusive,    and    not    Section   32,    34, 

or  35- 

Section  11  defines  the  local  limits  of  the 

ordinary  original  civil  jurisdiction  of  the 
Court.  Section  12  defines  the  suits  which 
the  Court  is  empowered  to  try  in  the  exer- 
cise of  original  civil  jurisdiction.  Section  13 
points  out  under  what  circumstances  the 
Court  may  exercise  extraordinary  original 
civil  jurisdiction,  and  Section  14  makes  pro- 
vision for  the  trial  of  several  causes  of  action 
in  certain  cases'  in  which  the  Court  has 
original  jurisdiction  in  respect  of  one  of 
them  only;  and  then  comes  the  important 
Section  15,  which  gives  an  appeal  to  the 
High  Court  from  the  judgment,  not  being  a 
sentence  or  order  passed  or  made  in  any  cri- 
minal trial,  of  one  Judge  of  the  said  High 
Court,  or  of  one  Judge  of  any  Division 
Court,  pursuant  to  Section  13  of  the  14  and 
25  Vic,  c.  104,  and  also  an  appeal  to  the 
High  Court  from  the  judgment,  not  being 
a  sentence  or  order  as  aforesaid,  of  two  or 
more  Judges  of  the  said  High  Court  or 
of  such  Division  Court,  wherever  such 
Judi^es  are  equally  divided  in  opinion,  and 
do  not  amount  in  number  to  a  majority  of  the 
whole  of  the  Judges  of  the  said  High  Court 
at  the  time  being. 

Section  16  invests  the  Court  with  appellate 
jurisdiction  from  the  Civil  Courts  of  the 
Bengal  Division  of  the  Presidency  of  Fort 
William  and  from  all  other  Courts  subject 
to  its  superintendence. 

The  position  of  Section  15,  with  reference 
to  the  other  Sections  to  which  I  have  refer- 
red, would,  at  first  sight,  lead  to  the  conclu- 
sion that  it  had  reference  only  to  judgments 
given  in  the  exercise  of  the  ordinary  and 
extraordinary  original  civil  jurisdiction 
which  was  vested  in  the  Court  by  the  pre- 
ceding .  Sections ;  for,  without  explanation, 
it  seems  remarkable  that,  if  it  was  intended 
to  apply  to  judgments  passed  in  the  exercise 
of  appellMc  civil  jurisdiction,  it  should  follow 
immediately  after  Seciio-.s  11,  12,  13,  and 
14,  and  should  precede  Section  16,  by  which 
appellate    civil    jurisdiction    was  conferred 
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But  the  locality  of  the  Section  is  explained 
by  the  fact  that  it  is  substituted  for  Section 

14  of  the  former  Letters  Patent. 

If,  in  consequence  of  its  locality,  Section 

15  is  to  be  construed  as  relating  to  judg- 
ments passed  in  the  exercise  of  the  juris- 
diction conferred  by  the  Sections  which  pre- 
ceded it,  and  not  to  judgments  passed  in  the 
exercise  of  the  jurisdiction  vested  in  the 
Court  by  Section  16,  it  seems  to  follow  that 
it  must  be  held  to  extend  to  the  former 
judgments  only,  and  not  to  judgments  passed 
in  the  exercise  of  any  jurisdiction  conferred 
by  any  Section  subsequent  to  Section  16  ;  and 
consequently  that  no  appeal  is  given  to  the 
High  Court  from  the  judgment  of  one  Judge 
in  the  exercise  of  the  original  civil  jurisdic- 
tion vested  in  the  Court  by  Section  32  of  the 
Letters  Patent  in  Admiralty  and  Vice-Admi- 
ralty cases,  or  in  the  exercise  of  the  testa- 
mentary, intestate,  and  matrimonial  jurisdic- 
tion conferred  by  Sections  34  and  35.  It 
was  at  one  time  doubted  whether,  under  Sec- 
tion 14  of  the  former  Letters  Patent,  an 
appeal  would  lie  to  the  High  Court  from  a 
judgment  passed  by  one  or  more  Judges, 
not  being  a  majority  of  the  full  number  of 
Judges  of  the  Court  in  the  exercise  of  origin- 
al testamentary  jurisdiction  ;  but  finally  it  was 
determined  in  1862,  in  the  case  of  Saroda 
Soonduree  Dossee  vs.  Tincowree  Nundee, 
by  two  Judges  in  a  Division  Court  consisting 
of  three  Judges,  that  such  an  appeal  would 
lie,  the  third  Judge  holding  that  such  an 
appeal  would  not  lie.  We  cannot  suppose 
that  that  decision,  which  was  reported  in 
1864  in  Hyde's  Reports,  page  70,  was  un- 
known to  the  authorities  at  home  when  the 
new  Letters  Patent  were  granted;  and  we 
can  scarcely  imagine  that  such  power  of  ap- 
peal, which  had  been  determined  to  exist 
under  the  old  Letters  Patent,  would  have  been 
taken  away  by  the  new  Letters  Patent  with- 
out an  express  decl^vation  to  that  effect. 
That  decision  shows  that  Section  14  of  the 
old  Letters  Patent  was  not  limited  to  judg- 
ments passed  in  the  exercise  of  the  jurisdic- 
tion conferred  by  the  Sections  which  pre- 
ceded it;  and  that  it  was  not  confined  to 
ordinary  original  civil  jurisdiction  as  to 
suits,  but  that  it  extended  to  cases  of  ori- 
ginal civil  jurisdiction  in  matters  relating 
to  the  granting  of  probates  which  was  con- 
ferred by  a  subsequent  Section.  It  must  be 
admitted  that  Section  14  of  the  former 
Letters  Patent  did  not  extend  to  jiidgments 
passed  by  a  Division  Bench  in  the  exercise 
of  appellate  jurisdiction;  but,  under  those 
Letters    Patent,  the   senior   Judge   had   no 


greater  power  than  any  of  the  other  Judges  of 
the  Division  Bench  when  such  Judges  were 
equally  divided  in  opinion.  By  the  express 
words  of  Section  14,  the  appeal  therein  given 
was  clearly  limited  to  cases  of  original  civil 
jurisdiction.  The  question  which  arose  in 
the  case  of  Saroda  Soonduree  Dossee  versm 
Tincowree  Nundee  was  not  whether  the 
Section  applied  to  judgment^  of  a  Division 
Court  in  the  exercise  of  appellate  jurisdiction; 
but  whether  a  judgment  in  the  exercise 
of  the  original  jurisdiction  conferred  by  Sec- 
tion 34  of  that  Charter  was  a  judgment  in  a 
case  of  original  civil  jurisdiction  within 
the  meaning  of  the  previous  Section  14. 

Mr.  Justice  Levinge,  who  differed  from  the 
majority  of  the  Judges  who  decided  the  case, 
considered  that  the  words  "original  dvil 
jurisdiction''  in  Section  14  was  intended  to 
deal  with  civil  suits  in  the  ordinary  and  ex- 
traordinary jurisdiction  vested  in  the  Court 
by  Sections  12  and  13,  and  not  to  judgments 
passed  in  the  exercise  of  original  testament- 
ary or  intestate  jurisdiction.  He  remarked, 
however,  that,  if  he  could  find  words  in  the 
14th  Clause  which  would  warrant  him  in 
extending  the  provision  of  that  Clause  to 
decisions  passed  under  the  testamentaiy 
Clause  34,  he  would  willingly  do  so,  for 
that  in  his  judgment  words  in  a  Statute 
should  be  construed  liberally  so  as  to  confer 
or  aid  a  right  of  appeal. 

Mr.  Justice  Wells,  who  formed  one  of 
the  majority,  held  that  the  words  "  all  cases 
of  civil  jurisdiction"  in  Section  14  must  be 
taken  to  have  the  same  meaning  as  the 
words  **  in  any  matter  not  being  of  criminal 
jurisdiction"  in  Section  39,  and  that  an 
appeal  did  lie  to  the  High  Court  under  Sec- 
tion 14  from  a  decree  made  in  the  exercise 
of  original  jurisdiction  in  testamentary  cases. 
This  opinion  expressed  by  Mr.  Justice  Wells 
will  be  found  to  be  very  important  when 
we  come  to  examine  the  alterations  which 
were  made  in  the  present  Charter  in  the 
Section  corresponding  with  Section  14  ^ 
the  old  Charter. 

By  Section  36  of  the  new  Charter,  a 
power  which  did  not  previously  exist  was 
vested  in  the  senior  Judge  of  a  Division 
Court,  if  the  Judges  should  be  equally  di- 
vided, and  should  not  amount  in  number  to 
a  majority  of  the  Judges  of  the  High 
Court;  and  it  was  ordained  ihatj  in  such 
cases,  the  opinion  of  the  senior  Judge 
should  prevail.  This  provision  extended,  not 
only  to  cases, in  the  exercise  of  the  original 
jurisdiction  ot  the  Court,  but  also  to  cases 
in  the  exercise  of  the  appellate  jurisdiction. 
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At  the  same  time  the  power  of  appeal  to  the 
High  Court,  which  was  given*  by  Section  14 
of  the  old  Letters  Patent,  was  altered  by 
Section  15  of  the  new  Letters  Patent.  By 
Section  14  an  apj)eal  was  given  to  the  High 
Court  from  ihe  judgment  in  all  cases  of 
original  civil  jurisdiction  of  one  or  more 
Judges  of  the  High  Court  or  of  any  Division 
Court,  unless  fhe  decision  was  passed  by  a 
majority  of  the  full  number  of  Judges'  of 
the  High  Court.  By  Section  15  an  appeal 
is  given  only  in  two  cases : — 

isL — When  the  judgment  is  that  of  one 
Judge  only. 

2nd, — When  the  jud^ent  is  that  of  two 
or  more  Judges  of  the  High  Court  or  of  a 
Division  Court,  and  the  Judges  are  equally 
divided  in  opinion,  and  do  not  amount  in 
nomber  to  a  majority  of  the  whole  of  the 
Judges  of  the  Court  at  the  time  being. 

The  2nd  case  applying  to  judgments 
of  two  or  more  Judges  only  when  the  Judges 
ire  equally  divided  in  opinion  extends  only 
to  certain  cases  in  which,  under  Section  36, 
the  opinion  of  the  senior  Judge  shall  have 
prevailed.  In  such  a  case  or  cases,  in  which 
tbe  Judges  who  are  equally  divided  in  opi- 
nion do  not  amount  in  number  to  a  majority 
jrf  the  whole  of  the  Judges  of  the  Court,  and 
in  which  the  opinion  of  the  senior  Judge 
kts  prevailed,  the  judgment  is  placed  in  the 
«Mnc  category  as  judgments  of  only  one 
JtK^gc 

The  question  is,  does  this  rule  apply  to 
jodgments  of  a  Division  Court  consisting  of 
» less  number  of  Judges  than  a  majority  of 
the  whole  of  the  Judges  of  the  Court  when 
exercising  appellate  jurisdiction  ?  . 

The  words  of  Section  14  of  the  old  Letters 
Patent  were  "  from  the  judgment  in  all 
cases  of  original  civil  jurisdiction,"  but  those 
words  were  altered  in  Section  15  of  the  new 
letters  Patent,  and  the  appeal  thereby  given 
to  the  High  Court  is  from  a  judgment 
not  being  a  sentence  or  order  passed  or 
made  in  any  criminal  trial — a  very  remark- 
able alteration,  considering  the  conflict  of 
tbe  opinions  of  Mr.  Justice  W^ells  and  Mr. 
Justice  Levinge  in  the  case  already  referred 
to,  and  in  which  the  latter  stated  that,  in 
bis  opinion,  a  judgment  in  the  exercise  of 
testamentary  jurisdiction  was  not  a  judg- 
inent  in  I  case  of  "original  civil  jurisdic- 
tion" within  the  meaning  of  Section  14  of 
t^ld  Charter,  whilst  the  former  held  that 
™ie  words  were  tantamount  \q  the  words 

*not  being  of  criminal  jurisdiction''  in 
Section  39  of  that  Charter. 


If  it  be  held  that  the  judgments  referred 
to  in  Section  15  are  those  only  which  are 
given  in  the  exercise  of  the  jurisdiction  vest- 
ed in  the  Court  by  the  preceding  Sections, 
judgments  given  by  a  single  Judge,  in  the 
exercise  of  original  jurisdiction  in  Admiralty 
and  Vice-Admiralty  suits,  and  in  the  exercise 
of  testamentary,   intestate,  and  matrimonial 
jurisdiction,  will  not  be  subject  to  an  appeal 
to  the  High  Court, *and  great  inconsistency 
will  be  caused.     For  instance,  if   a   single 
Judge  were,    in   the   exercise   of  the  juris- 
diction given  by  Section    12,  to  try  a  suit 
for  a  collision  of  two  ships,  an  appeal  from 
his  judgment  would  lie  to  the  High  Court 
under  Section  15  ;  but,  if  it  be  held  that  that 
Section  does  not  extend  to  judgments  given 
in  the  exercise  of  Admiralty  or  Vice-Admi- 
ralty jurisdiction,    a   decision   of  the   same 
Judge  for  the  same  collision  would  not  be 
subject  to  an  appeal  to  the  High  Court,  not- 
withstanding an  appeal  would  not  lie,  as  of 
right,  even  to  the  Privy  Council,  if  the  value 
in  dispute  were  under  10,000  rupees.     Thus, 
suppose  a  collision  should  take  place   be- 
tween ship  A  and  ship  B^  and  the  owner  of 
A  should  sue  the  owners  of  j9  in  a  suit  un- 
der  Section  12,   alleging  that  the  collision 
was  caused  by  the  negligence  of  the  captain 
and  crew  of  B.     Suppose  the  owners  of  B 
should  sue  ship  A  and  the  owners  of  it  in  a 
suit  brought  under  the  Admiralty  or  Vice- Ad- 
miralty jurisdiction  given  by  Section  32,  al- 
leging that  the  collision  was  caused  by  the 
negligence  of  the  captain  and  crew  of  A, 
Suppose  the  two  suits  should  be  tried  by  the 
same  Judge,  and  the  same  witnesses  examin- 
ed, and  similar  evidence  given  in  both  suits, 
and  the  Judge  should  come  to  the  conclusion 
that  the  negligence  was  caused  by  the  captain 
and  crew  of  A,  and  should  consequently  dis- 
miss the  suit  No.  i  brought  by  the  owners 
of  A,  and  should  award  to  the  owners  of  B 
9,000  rupees  damages  against  ship  A  and 
the  owners  thereof,  and  order  ship  A  to  be 
sold  for  the  purpose  of  satisfying  those  dam- 
ages.    Now,  suppose  the  owners  of  A  should 
appeal  to  the  High  Court  in  suit  No.  i,  but 
should  be  unable  to  appeal  in  suit  No.  2, 
upon  the  ground  that  Section  15  did  not  ex- 
tend to  judgments  passed  in  the  exercise  of 
the  Admiralty  or  Vice-Admiralty  jurisdiction 
given  by  Section  32,  and  suppose  that,  in 
the  appeal  in  No.  i,  the  High  Court  should 
differ  from  the  single  Judge,  and  hold  that 
the  collision  was  caused  by  the  negligence 
of  the  owners  of  B,  and  award  to  the  own- 
ers of  A  9,000  rupees  damages.     The  con- 
sequence would  be  that  A  would  recover 
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9,ocx)  rupees  against  B,  upon  the  ground 
that  the  collision  was  caused  by  the  negli- 
gence of  the  captain  and  crew  of  B  ;  whilst 
in  the  Admiralty  suit  the  original  judgment 
would  stand,  and  B  would  recover  9,000 
rupees  as  damages  against  ship  A  and  the 
owners  of  it,  upon  the  ground  that  the  colli- 
sion was  caused  by  the  negligence  of  the 
captain  and  crew  of  A . 

The  words  of  Section  15,  **the  judgment 
(not  being  a  sentence  or  order  passed  or 
made  in  a  criminal  trial)  of  one  Judge,"  &c., 
are  sufficiently  comprehensive  to  include 
judgments  passed  in  the  exercise  of  every 
jurisdiction  vested  in  the  Court  except  the 
criminal  jurisdiction.  As  ai  present  ad- 
vised, It  appears  to  me  that  the  words  should 
be  read  in  their  ordinary  and  natural  sense, 
and  ought  not  to  be  restricted,  by  reason  of 
the  position  of  Section  15,  to  judgments 
passed  in  the  exercise  of  the  jurisdiction 
vested  by  the  preceding  Sections.  In  this 
view  of  the  case.  Section  1 5  would  apply  to 
judgments  passed  in  the  exercise  of  the 
original  jurisdiction  conferred  by  Sections 
32,34,  and  35,  as  well  as  the  judgments  passed 
in  the  exercise  of  the  civil  jurisdiction  vest- 
ed in  the  Court  as  a  Court  of  Appeal  by 
Section  16.  To  hold  otherwise  would,  in 
my  opinion,  be  to  take  away  a  right  of  ap- 
peal given  by  the  words  of  Section  15,  if 
read  in  their  ordinary  and  natural  sense, 
by  giving  them  a  narrow  and  restrictive 
construction.  If  that  construction  is  to  be 
put  upon  them,  it  must  apply  as  well  as  to 
cases  falling  within  Sections  32,  34,  and  35 
of  the  Charter  as  to  cases  determined  by 
the  Court  as  a  Court  of  Appeal  under  Section 
16. 

Further,  if  Section  15  is  to  be  read  as 
applicable  only  to  judgments  passed  in  the 
exercise  of  the  ordinary  and  extraordinary 
jurisdiction  given  by  the  preceding  Sections, 
no  force  or  effect  will  be  given  to  the  words 
"  not  being  in  any  criminal  trial  "  introduced 
into  Section  15  by  way  of  amendment  of 
Section  14  of  the  former  Charter:  for  a 
judgment  in  a  case,  falling  under  Sections 
II,  12,  13,  and  14,  must  be  in  the  exercise 
of  civil  jurisdiction,  and  could  not,  by  pos- 
sibility, be  in  a  criminal  trial,  the  criminal 
jurisdiction  being  given  by  subsequent  Sec- 
tions from  22  to  29,  both  inclusive. 

Again,  Section  15  gives  an  appeal  from 
the  judgment  of  one  Judge  of  a  Division 
Court  pursuant  to  Section  13  of  ftie  recitCvi 
Act  of  the  24  and  25  X'^ic,  c.  104,  and 
from  the  judgment  of  two  or  more  Ju-lges 
of  suck  Division  Court  (that  is  to  say,  of  a 


Division  Court  pursuant  to  Section  13  of  the 
said  Act)  whenever  such  Judges  are  eqaal- 
ly  divided  in  opinion,  and  do  not  araoum  in 
number  to  a  majority  of  the  whole  of  the 
Judges.  The  judgment  of  a  Division  Court, 
wherever  the  Judges  are  equally  divided  in 
opinion,  must  be  a  judgment  in  which  the 
opinion  of  the  senior  judge  has  prevailed 
under  the  provisions  of  Section  36.  It  is 
clear,  therefore,  that  the  judgment  referred 
to  by  Section  15  must  be  a  judgment  given 
under  the  powers  conferred  by  a  Section 
subsequent  to  Section  15  ;  and,  if  a  judgment 
passed  in  pursuance  of  the  power  given  to 
the  senior  Judge  by  Section  36  is  intended, 
why  should  not  a  judgment,  passed  in  pursn- 
ance  of  the  powers  vested  by  Section  16, 
be  also  intended?  Why  should  Section  15 
be  held  to  extend  to  a  judgment  given  in 
pursuance  of  Section  36  when  passed  in 
the  exercise  of  the  jurisdiction  given  bj 
Sections  n ,  1 2,  1 3,  and  1 4,  and  not  to  a  judg- 
ment passed  in  pursuance  of  Section  36 
when  given  in  the  exercise  of  the  jurisdic- 
tion conferred  by  Section  16?  The  words 
**  pursuant  to  Section  1 3  of  the  said  recited 
Act"  seem  to  show  very  clearly  that  the 
word  "judgment"  in  Section  15  was  in- 
tended to  apply  to  judgments  given  in  the 
exercise  of  appellate  civil  jurisdiction,  as 
well  as  to  judgments  given  in  the  exercise 
of  original  civil  jurisdiction.  The  Sec- 
tion referred  to  applied  equally  to  hoih 
jurisdictions.  It  ordained  that  the  High 
Court  might  provide  for  the  exercise  by  one 
or  more  Judges  or  by  Division  Courts  consti- 
tuted by  two  or  more  Judges  of  the  original 
and  appellate  jurisdiction  vested  in  the 
Courts.  The  words  *' the  judgment  of 
two  or  more  Judges  of  a  Division  Court 
pursuant  to  Section  13  of  the  said  Act 
must  mean  of  a  Division  Court  consliiutcd 
for  the  exercise  either  of  the  original  or  ot 
the  appellate  jurisdiction  vested  in  toe 
Court. 

It  has  been  said  that  there  cannot  be  a 
judgment  of  one  Judge  of  a  Division  Court, 
inasmuch  as  Section  13  does  not  authorize 
the  constitution  of  a  Division  Court  of  le« 
than  two  Judges.  This  may  be  so;  but  it 
is  not  material  with  reference  to  the  present 
case.  The  words  **of  two  or  more  Judges 
of  such  Division  Court"  in  Section  15  m»st 
mean  two  or  more  Judges  of  a  Division  Court 
pursuant  to  Section  13  of  the  said  recited 
Act. 

If  the  Nvtirds  of  Section  15  had  been 
ambiguous,  I, should  have  thought  that  they 
ought  to  receive  a  liberal  constructio'.i,  so  ^5' 
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if  possible,  to  give  an  appeal ;  but,  so  far 
from  being  ambiguous,  the  words  are  clear. 
The  words  used  are  sufficient  la  their  ordi- 
nary and   natural  sense  to  give  an  appeal 
from  the  judgment  of  two  or  more  Judges 
of  a  Division  Bench  in  ihe  exercise  of  appel- 
late civil  jurisdiction  wherever  such  Judges 
are  equally  divided  in  opinion,  and  do  not 
amount  to  a  fhajority  of  the  Judges  of  the 
High  Court.     The  alteration  of   the   words 
of  Section  1 4  of  the  former  Charter,  and  the 
substitution  in  Section  15  of  the  new  Charter 
of  the  words  "  from  the  judgment  not  be- 
ing a  sentence  or  order  passed  in  a  criminal 
trial"  for  ihe  words  *'  from  the   judgment 
in  all  cases  of  original  civil  jurisdiction"  in 
Section  14  of  the  former  Charter,  and  the  use 
in  Section  1 5  of  the  words  **  of  any  Division 
Coart  pursuant  to   Section  13   of  the  said 
recited  Act,"  in  my  opinion,  tend  to  show  that 
Section  15  was  intended  to  apply  to  Division 
Coorts  exercising  appellate  civil  juribdiciion, 
as  well  as   to   Division    Courts   exercising 
original  civil  jurisdiction.     If  the  words  are 
to  be  read  in  a  narrow  and  limited  sense,  and 
it  be  held  that  Section  15  does  not  extend 
to  judgments  given  by  a  Division  Court  in 
the  exercise  of  the  appellate  civil  jurisdiction, 
the  consequences  will  be  that,  in  a  Division 
Coort  consisting  of  two  Judges  of  the  High 
Court  where  the  Judges  are  divided  in  opinion, 
the  senior  Judge,  in  a  regular  appeal,  may,  in 
opposition  to  the  opinion  of  the  junior  Judge 
of  the  Division  Court,  overrule  the  decision, 
Qpon  a  question  of  fact,  of  a  Zillah  Judge 
who  may  have  heard  and  examined  all  the 
witnesses  orally,   and   have    pronounced    a 
decision   in  which  the  junior  Judge  of  the 
Division   Coun   concurs,   and    this  without 
an  appeal  to  the  High  Court,  and  in  a  case 
in  which  the  amount  involved  is  less  than 
10,000  rupees  without  any  appeal  as  of  right 
to  Her  Majesty  in  Council.     In  like  man- 
ner, in  special  appeal,  the  senior  Judge  may, 
without  being  subject  to  any  appeal  as  of 
right,    overrule    the    decision    of    the   two 
Lower  Courts  upon  a  matter  of  law,  although 
the  junior  Judge   of    the    Division    Court 
agrees  with   the  two  Lower   Courts.     This 
wonld  involve  another  glaring  inconsistency  ; 
for,  if  one  Judge  cannot  constitute  a  Division 
Court  of  Appeal,  and  by  himself  overrule  a 
decision  of  a  Lower  Court  when  there  is  no 
other  Judge  of  the  High  Court  opposed  to 
his  view -of  the  case,  would  it  not  be,  in  th? 
highest  degree,  inconsistent  to  hold  that  he 
^y  do  so  without  any  appeal  §is  of  right  in 
certain  cases  when  he  is  silting  with  another 
Jadge  of  the  High  Court  who  may  happen 


to  be  his  junior,  and  who  is  opposed  to  his 
view  of  the  case  ? 

It  lus  been  said  that  Section  39  of  the 
Letters  Patent  gives  an  appeal  to  Her 
Majesty  in  Council  from  any  final  judgment, 
decree,  or  order  of  the  High  Court  made  on 
appeal  in  any  matter  not  being  of  criminal 
jurisdiciioii,  but  that,  with  respect  to  judg- 
ments, decrees,  or  orders  made  in  the  exercise 
of  original  jurisdiction,  an  appeal  is  given  to 
Her  Majesty  in  Council  only  when  the  judg- 
ment is  one  from  which  an  appeal  shall  not 
lie  to  the  High  Court  under  the  provision 
contained  in  the  15th  Clause  of  the  Charter  ; 
and  it  is  argued  that,  if  it  had  been  in- 
tended that  Section  15  should  apply  to 
judgments  passed  in  the  exercise  of  appellate 
civil  jurisdiction,  as  well  as  to  those  passed 
in  the  exercise  of  original  civil  jurisdiction, 
the  words  ''  from  which  an  appeal  shall  not 
lie  to  the  said  High  Court  under  the  pro- 
vision contained  in  the  15th  Clause  of  these 
presents"  in  Clause  39  of  the  Charter  would 
have  been  mide  applicable  to  judgments 
passed  on  appeal,  as  well  as  to  judgments 
made  in  the  exercise  of  original  jurisdiction^ 
and  that,  reading  Section  15  by  the  light 
thrown  upon  it  by  Section  39,  it  must  be 
held  not  to  be  applicable  to  judgments  made 
on  appeal. 

The  argument  is  plausible,  but  it  is  not  con- 
clusive. We  cannot  say  that  it  was  not  the 
intention  of  Section  39  of  the  Charier  to  draw 
a  distinction  between  judgments  passed  in 
appeal  and  judgments  passed  in  the  exercise 
of  original  jurisdiction  to  the  extent  of  leaving 
it  optional  to  parties  to  judgments  given 
by  a  Division  Bench  to  appeal  at  once  to  Her 
Majesty  in  Council  from  a  judgment  given 
by  a  Division  Court  in  the  exercise  of  appel- 
late jurisdiction,  even  though  it  might  be 
one  from  which  an  appeal  would  lie  to  the 
High  Court ;  but  in  the  case  of  judgments 
given  in  original  jurisdiction,  to  allow  an 
appeal  to  Her  Majesty  in  Council  only  in 
cases  not  appealable  to  the  High  Court.  It 
cannot  be  said  that  such  a  distinction  would 
have  DO  reason  in  support  of  it,  when  it  is 
borne  in  mind  that  every  judgment  givfen  in 
appeal  must  be  on  a  matter  which  has  'been 
previously  before  one  other  Court  at  least, 
and  in  special  appeal  before  two  other 
Courts. 

We  ought  not,  in  my  opinion,  to  speculate 
as  to  what  may  or  may  not  have  been  the 
object  of  the  distinction  made  by  Section  39 
between  judgments  made  on  appeal,  and 
judgments  made  in  the  exercise  of  original 
juris  Jiclion.     We  ought  to  give  the  words  of 
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Section  15  their  natural  and  ordinary  mean- 
ing, unless  we  can  ascertain,  beyond  all 
doubt,  from  the  whole  of  the  Charter  taken 
together,  that  it  was  the  intention  to  use  the 
words  in  a  restricted  sense.  It  would  require 
very  clear  words  to  justify  a  decision  which 
would  substantially  enable  the  senior  Judge 
of  a  Division  Court,  consisting  of  two  or  more 
Judges  who  are  equally  divided  in  opinion, 
to  decide  without  further  appeal  a  case  ac- 
cording to  his  view,  though  the  effect  of  his 
decision  might  be  to  overrule  the  decision  of 
one  or  two  Lower  Courts  with  whom  the 
junior  Judge  of  the  Division  Court  might  con- 
cur. This,  as  regards  cases  in  which  the  value 
is  under  10,000  rupees,  would  be  the  result  of 
a  decision  holding  that  Section  1 5  does  not  ap- 
ply to  judgments  given  on  appeal.  It  may  be 
said  that,  in  such  a  case,  even  under  the  value 
of  10,000  rupees,  an  appeal  would  lie  to 
Her  Mstjesty  in  Council  if  a  Judge  of 
the  High  Court  should  declare  the  case  to  be 
a  fit  one  for  appeal.  But  I  doubt  very  much 
whether  the  mere  fact  that  the  case  had  been 
decided  according  to  the  opinion  of  the  senior 
Judge  in  a  Division  Court  consisting  of 
Judges  who  were  equally  divided  in  opinion 
would  be  a  good  ground  for  declaring  a  case 
under  the  value  of  10,000  rupees  to  be  a  fit 
one  for  appeal  to  Her  Majesty  in  Council,  if, 
according  to  the  Charter,  it  was  intended 
that  the  case  should  be  decided  according  to 
the  opinion  of  the  senior  Judge,  and  that  an 
appeal  should  not  lie  from  such  judgment 
to  the  High  Court.  But,  at  any  rate,  in  such 
a  case,  the  appeal  would  not  lie  as  a  matter 
of  right. 

It  appears  to  me  that,  before  an  appeal  is 
allowed  to  be  filed  in  this  case,  the  opposite 
party  ought  to  be  heard.  I  am,  therefore,  of 
opinion  that  a  rule  should  be  granted,  calling 
upon  the  opposite  party  to  show  cause  why 
the  appeal  should  not  be  admitted. .  I 
have  expressed  my  reasons  at  length  in 
order  that,  on  showing  cause,  the  opposite 
party  may  have  an  opportunity  of  meeting 
them,  and  of  satisfying  me  that  I  am  wrong,  if 
the  view  which  lam  at  present  disposed  to  take 
of  the  case  is  not  a  correct  one.  I  am  open  to 
be  convinced  by  argument  that  my  present 
impression  is  founded  upon  an  erroneous  con- 
struction of  the  Letters  Patent. 

I  may  also  remark  that  the  High  Court  at 
Bombay  has,  apparently  as  a  matter  of  course, 
treated  Section  15  as  applicable  to  the  Appel- 
late Division  Courts,  as  they  have  passed  rules 
specially  applicable  to  such  appeals^ 

Norman,  J, — This  is  an  application  for 
the  admission  of  an  appeal  from  the  decision 


of  a  Di-vision  Court,  composed  of  twojudges, 
in  which  the  Judges,  on  the  hearing  of  a 
special  appeal,  being  divided  in  opinion, 
judgment  was  given  according  to  the  opinion 
of  the  senior  Judge. 

The  question  we  have  to  consider  is  whe- 
ther, in  such  case,  an  appeal  to  this  Coozt 
is  given  by  the  Charier  of  the  28th  Decem- 
ber 1865.  Under  the  heading  of  "  Powers 
of  single  Judges  and  Division  Courts,"  the 
36th  Clause  is  as  follows  :  "  And  we  do  hcre- 
**  by  declare  that  any  function,  which  is  here- 
"  by  directed  to  be  performed  by  the  said 
"  High  Court  of  Judicature  at  Fort  William 
"  in  Bengal,  in  the  exercise  of  its  original 
**  or  appellate  jurisdiction^  may  be  performed 
"  by  any  Judge  or  by  any  Division  Court 
^'  thereof  appointed  or  constituted  for  such 
"  purpose  under  the  provisions  of  the  13th 
''  Section  of  the  Act  of  the  24th  and  35  th 
**  years  of  our  reign ;  and  if  such]  Division 
"  Court  is  composed  of  two  or  more  Judges, 
"  and  the  Judges  are  divided  in  opinion  as 
''  to  the  decision  to  be  given  on  any  point, 
'^  such  point  shall  be  decided  according  to  the 
"  opinion  of  the  majority  of  the  Judges,  if 
*^  there  shall  be  a  majority  ;  but,  if  the  Judges 
'^  shall  be  equally  divided,  then  the  opinion 
"  of  the  senior  Judge  shall  prevail.'* 

Under  the  heading  of  "  Power  to  High 
Courts  to  provide  for  exercise  of  jurisdiction 
by  single  Judges  or  Division  Courts,"  Section 
13  of  the  24  and  25  Vic,  c.  104,  is  as  fol- 
lows :  '*  Subject  to  any  laws  or  regula- 
"  tions  which  m^iy  be  made  by  the  Govern- 
"  or- General  in  Council,  the  High  Court 
''  established  in  any  Presidency  under  this 
"  Act  may,  by  its  own  rules,  provide  for  the 
"  exercise  by  one  or  more  Judges,  or  by 
**  Division  Courts  constituted  by  one  or  more 
**  Judges  of  the  said  High  Court  of  the 
"  original  and  appellate  jurisdiction  vested 
"  in  such  Court  in  such  manner  as  may 
**  appear  to  such  Court  to  be  convenient  for 
'^  the  due  administration  of  justice." 

In  the  Charter  of  December  1865,  Clauses 
II  to  18  come  under  the  general  heading, 
*'  Civil  Jurisdiction  of  the  High  Court," 
Clause  15  is  as  follows :  ''  And  we  do  further 
"  ordain  that  an  appeal  shall  lie  to  the  said 
**  High  Court  of  Judicature  at  Fort  William 
*•  in  Bengal  from  the  judgment  (not  being  a 
**  sentence  or  order  passed  or  made  in  any 
"criminal  trial)  of  one  Judge  of* the  said 
'*  High  Court,  or  of  one  Judge  of  any  Divi- 
"  sion  Court  pursuant  to  Section  13  of  the 
''  said  recited^  Act ;  and  that  an  appeal  shall 
"  also  lie  froiA  the  judgment  (not  being  a 
''  sentence  or  urder  as  aforesaid)  of  two  or 
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"more  Judges  of  the  High  Court,  or  of 
**such  Division  Court,  whenever  such 
"  Judges  are  equally  divided  in  opinion,  and 
"do  not  amount  in  number  to  a  majority  of 
*'the  whole  of  the  Judges  of  the  said  High 
"Court  for  the  time  being;  but  that  the 
"right  of  appeal  from  other  judgments  of 
"Judges  of  the  said  High  Court  or  such 
"Division  Court  shall  be  to  us,  our  heirs, 
"and  successors,  in  our  or  their  Privy 
"  Council  as  hereinafter  provided." 

Reading  the  language  of  this  Clause  ac- 
cording to  jts  plain  grammatical  construction, 
it  would  appear  to  include  all  judgments 
without  exception,  other  than  those  in 
criminal  cases,  either  by  one  Judge,  or 
where  the  Court  is  equally  divided  in  opi- 
nion, unless  such  Court  so  divided  consist 
of  a  majority  of  the  Judges  of  the  High 
Coort 

Clauses  ii  to  i8  come  under  a  general 
heading  "  Civil  Jurisdiction  of  the  High 
Court,"  Therefore,  the  language  of  Clause 
15.  being  quite  general,  presumably  deals 
with  the  civil  jurisdiction  generally.  Clause 
15  follows  three  Clauses  relating  to  original 
jarisdiction.  As  if  to  remove  all  ambiguity 
and  doubt  as  to  whether,  in  the  1 5th  Clause, 
the  Charter  was  still  dealing  with  the  origi- 
nal jurisdiction  only,  after  the  words  from 
tkt  judgment  are  inserted  that  which  is  the 
only  qualification  of  the  generality  of  the 
terms,  viz,  (not  being  a  sentence  or  order 
foited  or  made  in  any  criminal  trial). 
The  expression  is  perhaps  larger  and  more 
comprehensive  than  if  the  words  had  been 
"til  judgments  in  civil  suits"  (see  the  dis- 
cussion which  arose  in  Saroda  Soonduree 
Dossee  versus  Tincowree  Nundee,  i  Hyde's 
Reports,  page  70).  The  appeal  is  given  from 
every  judgment  of  one  Judge  or  a  divided 
Court,  whether  strictly  speaking  in  a  civil 
mit  or  not,  which  does  not  fall  within  the 
definition  of  a  sentence  or  order  passed  or 
nade  in  a  criminal  trial.  The  Section  is 
U)  express  ternas  dealing  with  the  judgments 
of  Courts  constituted  under  the  13th  Section 
of  the  Act,  and  decrees  pronounced  under 
the  36ih  Clause  of  the  present  Charter. 
The  13th  Section  of  the  Act  and  the  36th 
Clause  of  the  Charter  apply  without  distinc- 
tion to  Courts  constituted  for  appellate  as 
•ell  as  for  original  jurisdiction.  The  terms 
of  the  i5ih  Clause  include  all  judgments 
of  such  Courts,  or  pronounced  in  pursuance 
of  such  power  without  exception.' 

Some  difficulty  has  been  supp9sed  to  arise 
from  a  comparison  of  the  language  of  the 
39th  Clause.    But  the  two  Cl&uses  may  be 


f  perfectly  reconciled  and  made  consistent 
with  each  other  by  reading  the  words 
"  from  which  an  appeal  shall  not  lie  to  the 
said  High  Court  under  the  provision  con- 
tained in  the  15th  Clause  of  these  presents," 
as  overriding  and' applying  to  both  members 
of  the  preceding  portion  of  the  sentence. 
This,  though  not  the  most  natural  construc- 
tion, is  one  of  which  the  language  appears 
to  me  fairly  capable.  If  the  relative 
"  which "  is  read  as  applying  only  to  'the 
last  antecedent,  the  consequence  would  be 
that,  in  cases  where  the  Court  is  equally 
divided  on  the  hearing  of  an  appeal,  the 
party  against  whom  the  decision  is  given 
in  pursuance  of  the  provisions  of  the  36th 
Section  would  have  a  remedy  either  by 
appeal  to  the  High  Court  or  to  the  Privy 
Coujicil  at  his  election.  Either  construc- 
tion would  give  full  force  to  every  word,  both 
of  the  i5ih  and  39th  Clauses. 

A  comparison  of  the  14th  Clause  of 
the  Charter  of  1862,  with  the  15th  Clause 
of  the  present  Charter,  is  useful  as  throwing 
light  on  the  true  meaning  of  the  latter. 

The  14th  Clause  came  under  a  heading, 
"  Appeal  from  the  Courts  of  Original  Juris- 
diction to  the  High  Court  in  its  Appellate 
Jurisdiction,''  and  an  appeal  was  given  from 
the  judgment  *Mn  all  cases  of  original  civil 
jurisdiction  "  of  one  or  more  Judges  of  the 
High  Court  or  of  any  Division  Court  pursu- 
ant to  Section  13  of  the  said  recited  Act. 
The  present  Charter  amends  the  provision  as 
to  these  appeals;  and  it  is  difficult  to.suppose 
that  all  the  words  in  the  Charter  of  1862 
confining  appeals  to  the  High  Court  from 
judgments  of  Judges  and  Division  Courts  of 
the  High  Court  to  cases  of  original  civil 
jurisdiction  could  have  been  struck  out  in 
the  new  Charter  without  good  reason.  One 
would  say  that  the  obvious  intention  of  the 
framers  of  the  Charter,  in  striking  out  the 
words  of  limitation,  must  have  been  t^  ex- 
tend the  appellate  jurisdiction  which  had 
been  giv^n  by  the  former  Charter.  The 
construction  adopted  by  the  Judges  whose 
views  on  this  subject  are  opposed  to  those 
which  are  here  put  forward  narrows  it, 
because  it  is  admitted  on  all  hands  that  no 
appeal  to  the  High  Court  from  the  decision 
of  two  Judges,  sitting  as  a  Court  of  Original 
Jurisdiction,  is  given  unless  they  differ  in 
opinion. 

It  is  always  desirable,  when  endeavoring 
to  put  a  construction  on  the  language  of  any 
document  which  is  supposed  to  admit  of 
more  than  one  interpretation,  to  test  that 
which  appears  at  first  sight  to  be  the  true 
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meaning  according  to  the  graromatical  con- 
struction of  the  document  by  enquiring  what 
would  be  the  consequences  of  tliat  interpre- 
tation ;  whether  its  adoption  would  involve 
any  manifest  inconvenience  or  inconsistency. 

Now,  it  appears  to  me  that,  when  one  Judge 
overrides  the  opinion  of  a  colleague,  or  two 
or  more  override  that  of  an  equal  number  of 
their  colleagues,  it  may  be  reasonably  thought 
that  the  decision  is  not  so  completely  and 
conclusively  that  of  the  High  Court  that  it 
is  necessary  to  put  the  parties  to  the  great 
expense  of  an  appeal  to  the  Privy  Council. 
Nor  do  I  see  that  there  is  any  inconvenience 
if  the  person  against  whom  a  decision  is 
given  under  Clause  36  has  an  alternative 
remedy.  Cases  may  be  supposed  where  the 
decision  of  the  senior  Judge  is  so  far  in  ac- 
cordance with  previous  rulings  of  the  High 
Court  that  the  suitor  may  know  that  a  further 
appeal  to  that  Court  would  be  useless.  Why 
should  he  not  at  once  appeal  to  Her 
Majesty  in  Council  instead  of  going  through 
what  he  may  know  to  be  the  useless  form  of 
presenting  a  second  appeal  to  the  High 
Court  in  the  first  instance } 

I  am  of  opinion  that  an  appeal  lies  to  this 
Court  in  the  present  case.  I  think  we  ought 
to  grant  a  rule  calling  on  the  other  side  to 
show  why  the  appeal  should  not  be  admitted 
in  order  that  the  question  may  be  fully  dis- 
cussed at  the  bar. 

Jackson,  y. — I  heartily  concur  in  thinking 
that  the  rule  should  go. 

1  admit  also  that  the  Chief  Justice's  rea- 
soning disposes  of  the  difliculty  arising  from 
the  relative  situation  of  Section  15  and 
other  Sections. 

But  I  still  think  that  the  argument  from 
the  words  of  Section  39  is  not  merely  a 
"  plausible, "  but  a  very  forcible  argument, 
and  I  must  reserve  my  opinion  whether  it 
will  prevail  or  no,  till  the  respondent  shall 
have  been  heard. 

As  to  the  expediency  and  justice  of  allow- 
ing the  appeal,  if  such  considerations  are  to 
influence  us,  things  appear  to  be  nearly 
balanced. 

On  the  one  hand,  the  case  might  be  even 
stronger  than  stated  by  the  Chief  Justice, 
for,  in  a  Court  consisting  of  8  Judges,  an 
Officiating  Chief  Justice,  concurring  with 
three  Acting  Puisne  Judges,  might  overrule 
the  four  senior  Puisne  Judges  in  the  circum- 
stances which  the  judgment  of  the  Chief 
Justice  so  forcibly  seis  forth.  ^ 

On  the  other  hand,  to  allow  an  appeal  fo 
the  Court  at  large,  where  the  senior  Judge, 
agreeing  in  the  facts  with  the  Court  of  first 


instance,  overrules  hisjunior,  and  affirms  the 
judgment,  is  a  proceeaing  of  which  the  ad- 
vantage is  not  so  obvious. 

There  can  be  no  doubt  that  the  statemeDt 
of  the  reasons  which  at  present  incline  the 
Chief  Justice  and  some  of  my  brethren  to  the 
admission  of  the  appeal  is  very  convenient,  • 
with  a  view  to  the  full  argument  of  the  point 
at  issue.  • 

Kemp,  y ,  (Loch  and  Macpherson,  J  J,, 
concurring), — I  think  that  a  rule  slwuld 
go.     I  reserve  my  opinion. 

Markbyy  y, — I  agree  with  the  construction 
put  upon  the  Letters  Patent  by  the  Chief 
Justice  and  Mr.  Justice  Norman,  and  that 
a  rule  should  be  granted  to  show  cause  why 
the  appeal  should  not  be  admitted. 


The  23rd  January  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

yudges. 

Limitation — Possession — Section  264,  Act  VIIL 

of  1859. 

Case  No.  2194  of  1866. 

Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  Ameen  o/'Purneah,  dated 
the  nth  yune  7866,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District, 
dated  the  2nd  September  iS6j. 

AsudooUah  (one  of  the  Defendants), 
Appellant, 

versus 
Shaik  Akbar  Ali  (Plain tiff)  and  others  (De- 
fendants), Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo   Greesh   Chunder  Ghose  for 
Respondents. 

The  possession  of  an  auction-purchaser  at  a  saJe  in 
execution  of  a  decree  runs  from  the  date  of  delivery  as 

f)rovided  by  Section  264,  Act  VIII.  of  1S59,  /.  f.,  bypul>- 
ication  of  sale-certificate  and  proclamation  by  beat  of 
drum,  and  not  from  the  date  of  his  possession. 

Glover,  y. — ^This  was  a  suit  to  recover 
possession  of  10  beegahs  of  land  purchased 
by  the  special  respondent  at  an  auction-sale 
in  execution  of  decree  in  November  1851. 
The  purchaser  for  some  reason  or  other, 
the  exact  nature  of  which  is  not  clearly 
staled,  did  not  obtain  his  certificate  from  the 
Civil  Court  until  the  24ih  September  1861, 
from  which  date  he  alleges  himself  to  have 
been  dispossessed  by  the  ryot  in  possession, 
one  AsudooUah,  the  person  whose  rights  and 
interests  special  respondent  bought  at  auction 
10  years  befofe. 
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The  defendant,  Asudoollah,  pleaded  more 
than  12  years'  adverse  possession,  and  the 
first  Court  allowed  his  plea ;  but  the  Principal 
Sudder  Ameen,  on  appeal,  held  the  suit  not  to 
be  barred,  and  restored  the  plaintiff  to  posses- 
sion. This  is  the  only  point  taken  in  special 
appeal. 

We  see  no  reason  to  interfere  with  the  Lower 
Appellate  Court's  order.  Special  respondent 
took  out  his  purchase-certificate  on  the  34th 
of  September  1861,  and  it  is  found,  as  a  fact, 
by  the  Lower  Court,  that  a  copy  of  this  cer- 
tificate was  fixed  iif  a  conspicuous  place  on 
the  land,  and  that  the  usual  proclamation  re- 
garding the  change  of  right  and  title  had 
been  made  by  beat  of  drum.  This  was  a 
sufficient  delivery  of  possession  under  Sec- 
tion 264  of  the  Civil  Procedure  Code,  and 
the  special  respondent's  possession  must  run 
from  this  date,  and  not  from  that  of  his  pur- 
chase, 10  years  before.  Calculating  from 
tbe  24th  September  1861,  the  present  suit, 
which  was  instituted  in  September  1865,  is 
clearly  within  time. 

We  look  upon  this  case  as  a  most  bare- 
bced  attempt  on  the  part  of  the  special 
appellant,  the  original  judgment-debtor, 
AsodooUah,  to  cheat  a  purchaser  out  of  his 

.  tights.  Asudoollah's  interest  in  the  10  bee- 
gahs  was  sold;  and  because  (apparently 
tbroogh  collusion  with  the  Court  officers  as 
surmised  by  the  MoonsifiF)  he  contrives  to 
keep  the  special  respondent  out  of  his  pur- 

-  chase  for  10  years,  he  now  thinks  to  come 
forward  and  ta|^e  advantage  of  his  own 
tortious  act,  and  declare  the  purchaser  barred 
by  limitation. 

We  have  no  doubt  that  the  special  re- 
spondent's dispossession  dated  from  Septem* 
ber  1861  only,  and  that  this  special  appeal 
should  be  dismissed  with  costs. 


The  23rd  January  1867. 

Presenl  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

*lg;n>tc  Court  (Duty  of>— I>ecree  for  rent  (Lia- 
Uity  of  holder  of— against  under-tenants). 

Case  No.  2183  of  1866  under  Aft  X.  of 

1859. 

%fw/  Appeal  from  a  decision  passed  by 
tht  jftidg^  ef  24'Pergunnahs,  dated  the 
^lU  M^i866^  modifying  a  decision  pass* 
^  hy  the  Assistant  CoUtctoY  ofthatDis- 
Iria,  dated  the  92nd  February  1666. 

Vol  VII. 


Kashinath  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants^ 

versus 

Roy  Dwarkanath  Chuckerbutty  and  another 
(Defendants),  Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Obhoy   Churn 
Bose  for  Appellants. 

Baboo  Gopaul  Lai  Mitter  for  Respondtnta. 

An  Appellate  Court  should  not  ordinarily  travel  be- 
yond the  record,  or  take^  up  points  which  are  not  the 
subjeifl  of  appeal  before  it. 

The  holder  of  decrees  for  rent  against  his  under« 
tenants  is  bound  to  pay  in  his  turn  to  his  superior 
holder,  and  cannot  plead  the  non-execution  of  his 
decrees  in  answer  to  a  suit  by  the  superior  holder. 

Glover^  J, — This  was  a  suit  for  arrears 
of  rents  due  in  the  year  1271,  and  8  months 
of  the  year  1271  B.  S. 

The  defence  was  payment  in  full  for  the 
year  1271,  and  in  part  for  127a.  An  arrear 
of  Rupees  35  only  was  admitted. 

The  Deputy  Colleftor  decreed  plaintiffs' 
case,  with  a  deduction  of  300  rupees  depo« 
sited  with  the  CoUedor  under  Aft  VI. 
of  1862,  Bengal  Council.  But  the  Judge, 
whilst  upholding  the  Lower  Court's  order  in 
resped  of  the  arrears  of  1271,  considered 
that  the  claim  for  127a  was  premature,  and 
could  not  be  allowed  until  the  expiry  of 
the  current  year. 

Both  parties  appeal  against  this  decision* 
the  defendant  under  Section  348,  Civil 
Procedure  Code. 

The  plaintiff  (special  appellant)  urges  that, 
as  no  appeal  was  preferred  to  the  Judge 
against  the  Deputy  Collector's  order  in  re* 
gard  to  the  arrear  of  1272,  that  officer  had 
no  power  to  entertain  the  question,  or  to 
reverse  the  first  Court's  order. 

The  defendant,  in  cross-appeal,  objects 
that  there  is  no  proof  that  he  recovered  the 
rents  of  1271  from  his  under-tenants,  and 
that  he  has  improperly  been  made  liable  for 
them  to  the  plaintiff. 

The  first  of  these  objedions  must,  we 
think,  be  allowed.  The  petition  of  appeal 
to  the  Judge  contains  no  objection  to  the 
Deputy  CoUedor's  order  as  to  the  rents  of 
1272,  and  it  must,  therefore,  be  presumed 
that  the  defendant  was  satisfied  with  that 
order,  and  should  be  bound  by  it.  We  are 
not  shown,  nor  can  it  be  discovered  from  the 
judgment  itself,  how  the  objection  presented 
itself  to  the  Judge's  mind.  We  may  gather 
from  the  wording  of  his  judgment  that  he 
took  it  u^  proprio  motu  ;  but,  as  it  was  one 
that  was  not  apparent  on  the  face  of  the 
plaint,  and  could  not  be  determined  with- 
out  looking  into  tbe  evidence,  we  do  not 
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thiirk  that  he  was  justified  in  taking  it  up 
when  no  appeal  on  the  point  was  before 
him.  We  do  not  express  an  opinion  as  to 
the  correctness  or  otherwise  of  the  Judge's 
reasoning,  but  merely  lay  down,  what  has 
often  been  ruled  by  this  Court,  that  an  Ap- 
pellate Court  should  not  ordinarily  travel 
beyond  the  record,  or  take  up  points  which 
are  hot  tlie  subject  of  appeal  before  it. 

•  The  cross-appeal  cannot  be  allowed. 
The  Judge  has  found,  as  a  fact  on  the  evi- 
dence, that  the  defendant  collected  rent  from 
the  under-tenants,  and  was,  therefore,  justly 
liable  to  pay  in  his  turn  to  the  superior 
holder.  The  defendant  objects  that,  al- 
though he  certainly  did  get  sbme  decrees 
against  the  under-tenants,  he  has  not  been 
able  to  execute  them;  but  with  this  the 
Court  has  no  concern ;  it  is  sufficient  that 
the  defendant  obtained  the  decrees,  and  has 
bv  law  the  power  of  executing  them  if  he 
pleases. 

."  We^  therefore,  decree  the  special  appeal 
No.  2183  with  costs>  and  dismiss  the  cross- 
appeal. 

The  23rd  January  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges* 

Execution  of  decree. 

Case  No.  779  of  1866. 

Miscellaneous  Appeal /ram  an  order  passed 
"  hy  the  Judge  rf  Tipperah,  dated  the  t^h 
«   August  r866. 

Bhopbun  JMoyee  Debia  Chowdhrain  (Decree- 
'"  holder).  Appellant^ 

.    versus 

Brojotiath  Roy  (Judgment-debtor),  Re- 
spondent. 

Bahoos  Sreenath  Doss  and  Anund  Chunder 
Ghosal  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

•  A  decree  cinmot  be  executed  ai^inst  a  person  who, 
thot^gh  originialljr  named  as  a  defendant  m  the  suit, 
wias  not  named  in  the  decree  as  one  of  those  against 
"whom  the  decree  was  given. 

.  Macpherson,  J, — We  dismiss  this  appeal 
.with  costs. . 

The  decree  certainly  cannot  be  executed 
^against  a  person  who,  though  originally 
named  as  a  defendant  in  the  sui^  was  not 
jumed  in  the  decree  a«  one  of  those  against 
whom  the  decree  was  given* 


The  23fd  January  1867. 

Present : 

The  Hon'ble  H.  V»  Bayley  and  Shumblioo- 
nath  Pundit,  Judges, 

Jurisdiction— Reiinqnishmeflt  of  lease— Frand- 
Section  19,  Act  X.  of  1859. 

Case  No.  2219  of  1866  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Rajshahye,  dated  the  glh 
June  1866,  affirming,  a  decision  passed 
by  the  Deputy  ColUaor  of  that  District 
dated  the  28th  February  1866. 

Bholanath    Khan,    Tehsildar,    and    othen 
(Plaintiffs),  Appellants, 

versus 

Ram  Chunder  Sirkar  (Defendant),  Respond- 
ent, 

Baboo  Mohendro  Lai  Shome  for  Appella]its» 

Mr,  R,  T.  Allan  and  Baboo  Mohinee 
Mohun  Roy  for  Respondent. 

A  suit  for  the  relinquishment  of  a  lease  oa  the  gTDund 
of  fraud  is  only  cognizable  by  a  Civil  Court.  A  Revenne 
Court  can  only  take  notice  of  relinquishments  when 
made  under  Section  tg.  Act  X.  of  1859. 

Pundit y  J, — The  defendant  was  sued  in 
the  Collectorate  by  the  special  appellant  for 
rents  of  an  ijarah  which  the  former  had  taken 
for  10  years,  at  a  fixed  rent  under  a  kuboo- 
letit  executed  by  the  defendant,  in  favor  of 
the  special  appellant. 

tt  is  pleaded  in  answer,  but  we  do  not 
think  correctly,  that  it  is  a  good  defence  in  a 
Revenue  Court  in  such  a  case,  that  the 
special  appellant  had  deceived  the  defendant 
by  misrepresenting  the  annual  collections  at 
a  sum  much  higher  than  those  from  which 
the  annual  rents  would  have  to  be  met 
Further,  that  ihe  special  appellant,  on  being 
asked  to  allow  an  abatement,  refused  this  to 
the  defendant,  special  respondent,  who  ac- 
cordingly resigned  the  lease  under  Section  19 
of  Act  X.  of  1859. 

It  is  apparent  that  Section  19  applies  to 
actual  ryots ;  and  it  is  not  denied  that  the 
defendant  is  not  a  ryot.  Further  it  has 
been  decided  in  a  case,  dated  9th  May  iW6 
(page  81,  Aa  X.  Rulings,  Volume  V.,  Wedly 
Reporter),  that,  even  if  the  defendant  were  a 
ryot  holding  under  a  lease  for  a  fixed  number 
of  years,  he  could  not  resign  under  Section 
19  of  Ad  X.  of  1859. 

The  Lower  Appellate  Courtftself  admits  that 
that  Section  does  not  apply  to  the  defendant. 
The  Lower  Appellate  Court  holds  that  the 
defendant  had  a  right  to  resign  on  the 
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ground  of  frauds  and  the  decision  of  the 
Lower  Appellate  Court  is  not  quite  clear  upon 
those  facts  on  which  it  bases  its  finding  of 
fqiud.  We  further  think  that  a  Revenue 
Court  is  authorized  to  take  notice  of  resig- 
nations only  when  made  under  that  Section, 
and  a  suit  on  the  ground  of  fraud  can  be 
beard  in  a  Civil  Court  when  the  defendant 
may  seek  thereto  have  himself  released  from 
the  contract 

The  Collector  is  not  authorized  to  try 
whether  there  is  or  is  not  proper  proof  of 
fraud  to  justify  a  reversal  of  the  contract, 
and  that  cannot  be  effected  by  the  defendant 
of  his  own  act.  He  must  move  a  Civil  Court 
to  afford  him  that  relief.  As  long  as  the 
deed  executed  by  the  defendant  is  not  thus 
properly  set  aside,  it  must  stand  good,  and 
x>  the  special  appellant  is  right  in  his  conten- 
tion that  bis  present  claim  before  the  Collect^ 
or  should  be  decreed,  whatever  may  be  the 
rights  of  the  defendant,  and  whatever  pri- 
vilege he  may  have  of  adopting  proceedings 
by  a  Civil  Court  to  get  himself  relieved  from 
bis  liability  upon  proof  of  'fraud  under  the 
above  contract. 

In  this  view  we  reverse  the  decision  of 
the  Lower  Appellate  Court,  and  decree  the 
appeal  with  costs,  decreeing  the  plaintiff's 
claim  with  costs  for  both  the  Courts. 


The  23rd  January  1867, 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Enhancement  (of  Dependant  talook). 

Case  No.  248  of  1866. 

Xigular  Appeal  from  a  decision  passed  hy 
Mr,  H.  B.  Lawford,  Officiating  Judge 
ofjissore^  dated  the  loih  April  1S60. 

Mtissamut  Mohamoya  Dossee  (Defendant), 

Appellan/, 

versus 

Mussamnt  Doya  Moye  Chowdhrain  (Plaint- 
iff), Hespof^ent, 

Bthos  Sreenaih  Doss,  Bungshee  Dhur 
^I'n,  and  Bungshee  Buddun  Mitter  for 
Appelant. 

Bahoo  Onookool  Chunder  Mooherjee  for  • 
*         Respondent, 

Suit  laid  at  Rupees  4>326-9-5-i. 


fendant  having-  made  oiit  a  strong  primd  facie  casa  to 
prove  that  he  and  those  througrh  whom  he  claimed  had 
held  the  talook  at  a  fixed  rent  from  a  date  more  than  13 
years  prior  to  the  Decennial  Settlement,  and  the  remin- 
dar  havlniz'  relied  on  the  weakness  of  the  defence,  and 
having  failed  to  show  that  the  rent  had  varied^  the 
tenure  was  exempt  from  re-assessment. 

Macpherson,  J, — It  appears  to  us  that 
the  judgment  or  the  Lower  Court  ought  to 
be  reversed. 

The  plaintiffs,  as  zemindars  of  a  ten* 
annas  share  of  Pergunnah  Hooghla,  sue  to 
assess  the  principal  defendants,  who  are  the 
only  defendants  to  whom  it  is  necessary  to 
refer  in  the  course  of  this  judgment,  with 
rent  at  the  rates  prevailing  in  the  perguii- 
nah,  alleging  that  the  defendants  hold  a 
jumma  '*  in  Mouzah  Nundunpore  within 
'*  the  said  Pergunnah  Hooghla  under  no  sel- 
**  tlement  of  any  kind'*  The  defendants  ih 
their  answer  plead  (amongst  other  things), 
and  their  contention  throughout  the  proceed- 
ings has  been  that  Nundunpore  is  their  an- 
cestral dependant  talook,  *<  and  was  held  for 
*'  a  long  series  of  years  before  the  Decennial 
''Settlement  at  a  jumma  of  sicca  Rupees 
"40-13-5,  and  has  since  then  been  held  at 
"  a  uniform  rent  of  Co.'s  Rs.  43-8-16-2.". 

This  suit  is  now  for  the  third  time  befor/e 
the  High  Court  on  appeal ;  and  it  is  impos- 
sible to  make  the  present  position  of  th/s 
parties  intelligible  without  going  in  detail 
into  the  various  proceedings  which  havp 
been  taken  in  the  course  of  the  suit.         '  . 

The  suit  was  originally  tried  by  the 
Principal  Sudder  Ameeq  of  Jessore,  and 
it  was  dismissed  by  him — and  subse- 
quently on  appeal  by  the  Zillah  Judge 
also — on  a  preliminary  ground  which  in  no 
way  touched  the  merits.  On  the  6th  De- 
jcember  1862,  the  decision  of  the  Lower 
I  Courts  was,  on  special  appeal,  reversed  by 
the  High  Court,  and  the  case  was  remanded 
for  trial  on  the  merits.  The  suit  was  then 
transferred  to  the  file  of  the  Judge's  Court. 
It  was  tried  by  Mr.  Simson,  the  Officiating 
Judge,  who,  on  the  6ih  of  December  1864, 
delivered  the  following  judgment  :— 

"  This  was  a  suit  brought  by  the  plaintiffs, 
"as  zemindars  of  Pergunnah  Hooghla^  to 
"  assess  at  an  enhanced  rate  the  defendants' 
"holding;  the  jumma  to  be  assessed  was 
"  put  at  4,326  rupees. 

"The  case  was  instituted  on  the  30th 
"July  1859,  or  one  day  before  it  woukl 
"  have  fallen  under  the  operation  of  Aft  X. 

"of  1859. 

The  sase  was  first  brought  in  the  Court  of 

meen,  and  be  de- 

that  the  pluntiffs 

and    not    bond  fide 
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owners,  adversely  to  the  plaintiffs.  In  ap- 
peal before  Mr.  Belli,  Judge  of  Jessore, 
this  ruling  was  upheld  on  i8th  August 
i860;  but  in  special  appeal  in  the  High 
Court  on  the  6th  December  1862,  both 
rulings  were  reversed.  Mr.  Russell  then 
put  the  case  on  the  Judge's  file. 
"  There  are  only  two  real  issues  : — 
"  1st. — Was  the  tenure  liable  to  enhance- 
ment? The  onus  to  prove  this  fell  on 
the  defendants,  and  ihey  averred  that  the 
talook  was  protected  from  enhancement 
as  in  existence  more  than  12  years  before 
the  Decennial  Settlement. 
''  The  plaintiffs  brought  several  cases  of  this 
description ;  and  for  this  particular  Talook 
of  Nundunpore,  there  had  been  a  suit  by  the 
owners  of  the  si)c-annas  share,  who  had  been 
unsuccessful — and,  on  appeal,  Mr.  Russell, 
on  the  26th  of  January  1863,  upheld  the  de- 
cision of  the  Lower  Court,  and  no  special 
appeal  was  preferred. 

''The  pergunnah  was  held  in  two  shares 
of  10  annas  and  6  annas.  The  present 
suit  was  for  the  10-annas  share. 

'*  The  same  plaintiffs  brought  a  very  simi- 
lar suit  for  another  dependant  talook 
Rajnuggur,  which  was  decided  by  Mr. 
Seton-Karr  on  the  31st  of  March  i860, 
also  adversely  to  the  plaintiffs;  and  this 
Fuling  was  upheld  in  the  High  Court's 
judgment  of  the  28th  February  1863. 
**  The  whole  of  thes'e  decisions  have  been 
read  by  the  Court. 

"The  defendants  aver  that  the  talook 
was  bought  in  11 68  on  21st  Srabun  by 
their  ancestors,  and  file  a  copy  of  the 
kowalah.  In  11 69  the  sale  was  ratified  by 
the  zemindars  in  a  Ukhun  ;  and  a  copy  of 
a  dowl  of  the  25th  Bhadro  11791  and 
another  likhun  of  the  same  date,  and  do- 
cuments also  of  1815  A.  D.  (1205  B.  E.), 
12 1 1,  and  1 1 75  were  filed,  together  with 
niimerous  bundles  of  dakhilahs ;  and  the 
defendants  rested  their  case  on  these  docu- 
ments and  the  rulings  in  the  cases  quoted. 

"The  plaintiffs  objected  to  the  deeds  as 
copies  as  unsatisfactory,  and  because  the 
history  in  the  dowl  did  not  make  out  the 
jumma  sicca  Rupees  40-13-10,  and  that  it 
did  not  agree  with  the  likhun  of  the  same 
date,  25th  Bhadro  1179.  '^^^^y  averred 
that  Mr.  Russell's  decision  as  to  the  6- 
annas  share  had  been  settled  after  the  ap- 
peal'decree  was  given,  and  special  appeal 
thus  stopped ;  but  of  this,  and,  indeed,  with 
reference  to  their  whole  case,  they  offered 
no  proof  at  all. 
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"  Mr.  Seton-Karr's  decision  and  the  High 
Court's  judgment  in  appeal  refer  indeed  to 
Talook  Rajnuggur ;  and  though  it  is  sqn- 
rate,  yet  the  connection  between  that  ta- 
look and  Nundunpore  now  under  review  is 
intimate,  and  the  history  of  the  two  nearly 
identical,  and  the  whole  argument  in  both 
decisions  applies  to  the  case  now  before 
the  Court.  The  whole  df  the  evidence 
offered  by  the  defendants  was  offered  to 
the  Principal  Sudder  Ameen  and  to  Mr. 
Russell  and  accepted ;  and  it  was  not 
open  to  this  Court  now  summarily  to  reject 
the  deeds  as  copies,  or  on  strict  grounds; 
and,  considering  the  dates  of  the  original 
transactions  and  the  history  of  these 
deeds,  they  are  unobjectionable.  The  argu- 
ments of  the  High  Court  Judges,  throwing 
the  blame  of  non-registration  on  the  aemin- 
dars,  and  preventing  their  taking  nndae 
advantage  of  non-registration,  apply  in 
this  case. 

"  The  Nundunpore  Talook  was  created  at 
the  same  timet  as  Rajnuggur  by  the  same 
zemindars,  and  given  to  connections  of  the 
Rajnuggur  talookdars.  Mr.  Russell's 
history  of  the  way  Rajnuggur  got  its  name 
is  by  consent  of  vakeels  allowed  to  be  in- 
correct. The  jumma  of  the  two  lalooksis 
identical,  sicca  Rupees40- 1 3,  and  made  up  in 
the  same  way ;  the  deeds  connected  with 
the  two  talooks  bear  many  of  them  the  same 
dates.  The  six-anna  portion  and  the  ten-anna 
portion  have  been  subject  to  the  same 
transfers;  and  the  judgment  on  the  six- 
anna  portion  is  final.  As  in  the  case  of 
Rajnuggur,  the  zemindars  have  remained 
quiet  and  contented  with  the  rent  of  ii79' 

"  Similarly,  both  suits  were  broogbt  at  ibc 
last  moment  the  old  procedure  admitted. 
Similarly,  plaintiffs  fail  to  show  that  the 
jumma  fluctuated,  or  that  they  collected 
a  higher  rent.  The  deeds  and  lM»n  in 
this  case  refer  also  to  Rajnuggur  Talook  by 
name  and  proprietor,  and  the  presumption 
that,  if  the  Rajnuggur  deeds  are  genuine, 
these  must  be  genuine,  is  very  strong ;  and 
the  plaintiffs  in  one  argument  allowed  the 
IMun  in  the  Rajnuggiu*  case,  and  attempted 
to  found  on  it  an  argument  that  defendants 
had  forfeited  their  rights  by  breach  of 
contract  in  attempting  to  obtain  the  separa- 
tion of  their  talook  from  the  zemindarce. 
All  the  objections  brought  by  tRe  plaintiffs 
to  the  documents  were  made  in  the  Raj- 
nuggur case  and  refuted;  and,  though 
they  cilev^  High  Court  decision  of  the 
31st  May  1859,  in  which  in  this  same  per- 
gunnah the*zemindars  were  saccessfol,  and 
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''the  asserted  talookdars  worsted,  the  two 
'^ cases  are  not  similar;  the  proof  in  the  last- 
*^  mentioned  case  was  weak  and  of  an  entirely 
*'  different  character. 

**The  decision  of  this  Court  of  March 
"31st,  1861,  High  Court's  Decision  of  28th 
**  February  1863,  and  Mr.  Russeirs  ruling, 
*'with  reference  to  the  other  share  in  this 
''talook,  are  ali  similar,  and  agree  with  each 
''other;  and  any  rejection  of  the  evidence  in 
"this  case  and  annulment  of  the  talook- 
'*daree  right  of  the  defendants  would  be 
"adverse  to  the  above  decisions  and  cause 
"endless  trouble,  and,  in  the  opinion  of  this 
"Conit,  would  be  contrary  to  justice;  for, 
"although  the  proof  is  not  as  satisfactory 
"as  it  might  be,  yet,  taken  as  a  whole,  it 
"affords  a  very  strong  mass  of  proof  to  show 
"that  the  talook  was  in  existence  12  years 
"  before  the  Decennial  Settlement,  and  that  it 
"has  always  been  regarded  as  a  permanent 
"unalterable  jumma.  Against  the  argu- 
'^ments  and  proofs  of  the  defendants,  plaint- 
"iffs  merel>'  urge  that  they  are  not  sufficient ; 
"ihey  give  no  possible  account  or  reason 
"why  they  should  have  allowed  a  property 
"worth  more  than  4,300  rupees  per  annum  to 
"remain  at  a  rent  of  40  rupees.  If  there 
"was  no  valid  reason  against  enhancement, 
"tbey  would  have  enhanced  long  ago. 

"The  Court  considers  the  defendants' 
"tenure  protected  from  enhancement,  and 
'"the,  case  is  dismissed,  all  costs  to  be  paid 
"by  the  plaintiffs." 

The  case  having  thus  been  tried  on  the 
merits  by  the   Zillah   Judge    sitting   as    a 
Coort  of  first  instance,  the  parties,  if  dissatis- 
fied with  the  decision,  ought  to  have  appealed 
by  way   of    regular    appeal   to  this  Court. 
But  the  course  of  procedure  which  the  law 
prescribes  was  departed  from,  for  some  reason 
which  has  not  been  explained.     No  regular 
appeal  was  brought :  but  the  decision  of  the 
Jadge  was  treated  as  if  it  had  been  a  deci- 
sion passed  in  appeal  from  a  judgment  of 
the  Principal  Sudder  Ameen,  and  a  special 
appeal  from  the  decision  of  the  Judge  was 
instituted.    How  such  an  appeal  ever  came 
to  be  admitted   on  the  files  of  the    Court, 
we  are  at  a  loss  to  comprehend.    But  it  was 
admitted,  and  the    appeal    was    heard    by 
Campbell  and   Shumbhoonath   Pundit,   JJ., 
by  whom,  on  the  5th  of  September  1865,  an 
order  wa«  made  remanding  the  case  to  the 
Lo^er  Appellate  Court  for  re-trial,  on  the  one 
bare  ground  that  it  appeared   that  certain 
copies  of  documents  had  been  received  in 
evidence,  and  the  judgmenr'  did  not    ex- 
plain why  those  copies  had  been  received. 


Before  the  suit  came  on  for  re-trial  under 
this  remand  order,  Mr.  Simson,  the  Judge, 
whose  decision  had  been  deemed  defective, 
was  no  longer  the  Judge  of  the  Lower  Appel- 
late Court.  The  case,  accordingly,  came 
on  for  re-trial  before  Mr.  Simson's  successor, 
who,  putting  his  predecessor's  judgment  on 
one  side,  proceeded  to  try  the  whole  case 
on  the  merits  de  novo,  and  eventually  passed 
the  judgment  which  is  now  before  us  in 
regular  appeal.  The  result  of  that  judgment 
in  effect  is  that  the  Judge  on  the  re-trial  took 
a  view  of  the  case  directly  opposed  in  almost 
every  particular  to  that  taken  by  the  Judge 
who  originally  tried  it, '  and  that  a  decree 
has  now  been  passed  in  favor  of  the  plaint- 
iffs. It  thus  comes  about  that,  in  conse- 
quence of  the  irregular  bringing  of  this  case 
before  the  High  Court  on  the  former  occa- 
sion by  special  appeal,  the  defendants,  on  the 
case  coming  on 'in  regular,  appeal,  have  the 
decree  of  the  Lower  Court  against  them  in- 
stead of  in  their  favor. 

We  proceed  to  consider  the  judgment 
which  is  immediately  before  us  in  appeal. 
The  Lower  Court  does  not  doubt  that  the 
defendants  and  their  ancestors  have  held 
the  lands  in  dispute  for  a  great  number  of 
years,  and  that  the  lands  were,  in  fact,  in 
their  possession  twelve  years  before  the 
Decennial  Settlement — but  is  of  opinion  that 
the  defendants  give  no  trustworthy  proof  ihat 
their  holding  is  a  talook  within  the  meaning 
of  Section  51  of  Regulation  VIIL,  1793,  or 
that  they  held  all  along  at  a  fixed  rent. 
And  it  is  apparent  that  the  real  reason  on 
which  the  I/)wer  Court's  judgment  is  based 
is  to  be  found  in  the  fact  that  the  Court 
discredited  and  rejected  the  whole  of  the 
documentary  evidence  adduced  for  the  de- 
fence. We  do  not  concur,  however,  with  the 
Judge  in  his  wholesale  rejection  of  all  the 
defendants'  documents;  and,  moreover,  it 
appears  to  us  that,  independently  of  the  re- 
jected documents,  the  defendants  have  made 
out  a  strong  case  which  has  in  no  way 
been  rebutted  by  the  plaintiffs. 

It  is  clear  upon  the  whole  evidence  (as 
indeed  is  found  by  the  Lower  Court)  that 
the  defendants,  and  those  through  whom 
they  claim,  have  held  these  lands  from  a 
date  more  than  12  years  prior  to  the  Decen- 
nial Settlement:  they  have  from  the  first 
alleged  that  they  have  held  at  a  fixed  rent : 
there  is  no  allegation  in  the  plaint,  and  there 
is  no  evidence  on  the  part  of  the  plaintiffs,  to 
show  i\A\,  the  rent  has  varied ;  and  there  is  no 
evidence  of  any  attempt  on  the  part  of  the 
zemindars  to  Enhance  the  rent  until   they 
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instituted  this  suit,  a  day  or  two  before 
Act  X.  of  1859  came  into  operation,  i*.  e.,  a 
day  or  two  before  the  right  to  enhance  (if 
it  existed)  would  have  been  lost  for  ever. 

Then,  we  find  that  in  1815  those  whom 
the  defendants  now  represent  appeared 
before  the  Collector  and  tried,  but  unsuc- 
cessfully, to  obtain  a  separation  of  their  ta- 
look  from  the  parent  estate.  The  zemindars 
(through  whom  the  plaintiffs  claim),  in  an 
answer  put  in  by  them  in  opposing  the 
separation,  admitted  that  the  defendants'  an* 
cestors  had  held  since  11 70  *^  under  a 
Junglebooree  Mofussil  pottah,''  and  that 
they  paid  a  rent  of  Rupees  41  and  some 
annas.  The  Lower  Court  seems  to  us  to  err 
in  considering  that  the  proceedings  before 
the  Collector  in  181 5  are  unfavorable  to 
the  defendants'  case.  We  cannot  discover 
any  indication  of  an  opinion  on  the  part  of 
the  Collector  that  the  tenure  was  liable  to 
enhancement.  The  Collector  held  that  the 
defendants'  ancestors  were  not  independent 
talookdars,  and  were  not  entitled  to  a  separ- 
ation. But  ther^  is  nothing  to  show  that 
they  were  not  deemed  dependant  talookdars 
under  Section  51  of  Regulation  VIII.,  1793, 
or  that  they  were  treated  as  holders  of  a 
tenure  which  was  then  liable  to  re-assess- 
ment. Even  if  the  tenure  in  its  origin  more 
than  I  a  years  before  the  Decennial  Settlement 
was  a  Junglebooree  talook,  it  does  not 
necessarily  follow  that  now,  or  even  in  181 5, 
it  was  liable  to  re-assessment. 

The  decision  of  this  Court  on  the  28th  of 
February  1863  in  one  of  the  other  suits 
referred  to  by  Mr.  Simson  in  his  judgment 
(Doya  Moye  Chowdhrain  versus  Nund 
Coomar  Dey,  2  Hay  &  Co.'s  Reports,  page 
220,  in  which  the  plaintiff  in  the  present 
suit  was  also  plaintiff)  is  very  much  in 
point;  although,  no  doubt,  the  facts  proved 
are  not  identical,  and  the  case  for  the  de- 
fence was  stronger  in  that  case  than  in  this. 
That  suit  related  to  other  lands  in  this 
same  zemindaree,  and  its  object  was  to 
re-assess  rents  on  a  tenure  created  apparently 
at  the  same  time  and  under  the  same  cir- 
cumstances as  the  tenure  which  is  the  sub- 
ject of  the  present  litigation.  In  that 
suit  the  High  Court,  confirming  the  decision 
below,  held  that  the  plainti^s  had  failed 
to  establish  their  right  .to  increase  the  rent ; 
that  the  tenure  of  the  defendants  was  a 
dependant  talook  within  the  meaning  of 
Section  51  of  Regulation  YIIl.,  1793,  al- 
though the  zemindars  had  not  Registered 
as  they  should  have  done  ;  and  that  the  onus 
of  proving  the  right  to  assess  the  rents  lay 


upon  the  plaintiffs.  We  say  that  the 
tenures,  the  subject  of  the  present  aod 
former  suits,  were  created  apparently 
at  the  same  time  and  under  the  same  cir- 
cumstances. In  the  judgment  of  this 
Court  in  the  former  suit,  it  is  stated  ibat 
the  plaintiffs  ''show  that  by  the  poUah 
of  1869  the  defendants  held  as  Jungleboore« 
talookdars  and  had  agreed,  <&c. ;"  while  we 
find  from  the  evidence  in  the  present  suit  that, 
in  the  proceedings  before  the  Collector  in 
,1815,  the  plaintiffs' ancestors  stated  in  their 
answer  that  the  defendants'  ancestors  held 
under  a  Junglebooree  pottah  of  1 17a  More^ 
over,  in  a  document  (a  dowl  of  25th  Bhadro 
.1179)  rejected  in  the  Court  below  as  not 
proved,  but  which  was  received  in  the 
former  suit  which  came  before  this  Coart) 
and  which  we  now  accept  as  a  genuine  papfft 
it  will  be  found  that  the  zemindars  dealt 
both  with  the  tenure  which  was  the  subject 
of  the  former  suit,  and  that  which  is 
the  subject  of  this  suit,  and  that  they  treated 
both  the  tenures  as  being  on  exactly  tha 
same  footing,  and  as  of  exactly  the  same 
description.  There  may  be  some  slight  dis- 
crepancy between  the  amount  appearing  in 
some  of  the  papers  as  the  rent  of  this  talook, 
and  the  amount  at  which  the  defendants  allege 
they  have  held,  But  we  do  not  think  that 
this  really  affects  the  case  in  any  way,  the 
discrepancy  being  trifling,  and  not  such  as 
involves  or  indicates  a  substantial  varialionk 

On  the  whole,  we  think  that  the  de'fend* 
ants,  independently  -of  the  rejected  docn- 
ments  other  than  the  one  just  mentioned, 
have  made  out  a  case  which  is  quite  sufScieni 
for  the  purposes  of  this  suit  in  which  the 
plaintiffs  rely  solely  on  the  weakness  of  the 
defence. 

This  suit  and  that  which  was  decided 
here  in  February  1863  were  both  insti- 
tuted at  the  last  moment  before  Act  X. 
of  1859  came  into  force  and  in  the  same 
Court.  It  is  much  to  be  regretted  that  one 
should  have  been  tried  by  the  Judge,  and  the 
other  by  the  Principal  Sudder  Ameen,  and 
that  they  were  not  both  disposed  of  together, 
intimately  connected  as  they  are  in  very 
many  respects. 

By  this  Courtis  decision  in  the  former  case, 
it  is  finally  decided  that  a  talook,  which  ia 
its  origin  was  precisely  similar,  if  not  iden- 
tical, could  not  be  re-assessed.  Bjg  the  deci- 
sion of  the  Lower  Court  itself  passed  in  a  suit 
brought  by  the  proprietor  of  the  six-annas 
share  which  forms  the  complement  of  the 
ten  annas  heM  by  the  plaintiffs,  it  has  beeP 
finally  decided  that  no  re-assessment  c^Q  ^ 
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made  fts  regards  these  six  annas.  These 
decisions  are  rightly  said  by  the  Jodg^e  not  to 
bind  bim  conciosively  in  dealing  with  the 
SQJt.  But  these  decisions  are,  in  our  opinion, 
qaiie  sufficient  to  make  it  imperative  on  the 
Jodge  to  be  careful  not  to  reject  too  readily 
evidence  which  has  been  -  received,  or  of  a 
kind  precisely  similar  to  that  which  has 
been  received  dlid  acted  upon  by  the  Courts 
(including  the  High  Court)  in  these  other 
suits.  We  are  not  prepared  to  concur  in 
ibe  conclusion  that  none  of  the  documents 
relied  on  by  the  defendants  can  be  admitted 
as  tnistvt)rthy  evidence.  But  it  is  unneces- 
niy  to  enter  further  into  the  detailed 
consideration  of  the  documents,  as  we  think 
(hat  without  them  the  defendants  have  made 
oat  a  sufficient  case. 

We  reverse  the  decision  of  the  Lower 
Court,  and  dismiss  the  plaintiffs'  suit  with  all 
costs,  both  in  this  Court  and  in  the  Court 
below. 


The  24th  January  1867. 

Present : 

The  llon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Smpte  Mortgage^Condittonal  Sale. 

Case  No.  191 1  of  1866. 

^ptcial  Appeal  from  a  decision  passed  hy 
the  Judge  of  SaruUy  dated  the  ^oth 
April  j866y  affirming  a  decision  passed 
hy  the  Principal  Sudder  Ameen  of  that 
Diitrict,  dated  the  igth  July  186$, 

Baboo  Raj  Narain  Singh  (one  of  the 
Defendants),  Appellant^ 

versus 

Sheera  Mean  (Plainti£f),  Respondent, 

Btboos  Kishen  Succa  Mookerjee  and  Kalee 
Kishen  Sein  for  Appellant. 

^o9Hskee  Ameer  1^// and  Baboos  Romanath 
Bose,  Mohendro  Lai  Shome,  and  Taruck- 
nath  Sein  for  Respondent. 

A  purchaser  under  a  decree  for  sale  obtained  by  a 
"JJ^agee  under  a  simple  mortgage  does  not  purchase, 
'jjwt  to  a  conditional  sale  executed  by  the  .mortgagor, 
*|^  llie  prior  mortgagee  had  obtamed  a  decree  o^ 
■«i  bat  before  the  property  was  actually  sold. 

Markbyf  J. — In  this  case  the  question 
'^  wfietlier  the  plaintiff  or  the  defendant  is 
^'^Ifed  to  the  surplus  proceeds  under  a 
^  for  arretn  of  Government  revenue,  after 
ij'^ying  tfie  claim  of  the  •fjovemment. 
Tke  plaintiS  purcbased  under  a  decree  for 


sale  obtained  by  one  Gunga  Pershad,  who, 
at  the  date  of  the  decree,  was  the  only 
mortgagee  under  a  simple  mortgage.  The 
defendant  was  a  mortgagee  under  a  condi- 
tional sale  executed  by  the  mortgagor  after 
the  first  mortgagee  had  obtained  a  decree 
of  sale,  but  before  the  property  Vas  actually 
sold  to  the  plaintiff.  The  defendant  con- 
tends that,  under  these  ciicumstances,  the 
plaintiff  purchased  subject  to  his  mortgage, 
and  that  the  plaintiff  purchased  the  rights 
and  interests  of  the  mortgagor,  such  as 
they  were  on  the  day  of  sale  only.  But 
we  cannot  assent  to  this.  The  effect  of  such 
a  doctrine  would  be  to  place  a  mortgagee 
by  simple  mortgage  in  no  better  position 
than  an  ordinary  creditor,  and  would  render 
his  lien  wholly  ineffectual;  because,  if  a 
purchaser  were  held  to  purchase  subject  to 
the  later  encumbrance,  and  the  later  encum- 
brance was  equal  to,  or  exceeded,  the  value 
of  the  property,  the* prior  mortgagee  would 
be  altogether  excluded. 

We,  therefore,  think  that  the  decision  of 
the  Lower  Courts  was  right,  and  that  this 
appeal  ought  to  be  dismissed  with  costs. 


The  24lh  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Jurisdiction  —  Remand  —  Limitation  —  Suit  for 
breach  of  contract  ag^ainst  a  del  credere  agents 

Case  No.  128  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Digamhur  Biswas,  Principal 
Sudder  Ameen  of  Moorshedabad,  dated 
the  20th  December  186^, 

Mussamut  Phool  Koomaree  Bibee 
(Defendant),  Appellant, 

versus 

Woonkar  Pershad  Rustoby  (Plaintiff), 
Respondent, 

Mr.  R,  V,  Doyne  and  Baboos  Sreenath  Doss 
and  Onookool  Chunder  Mookerjee  for 
Appellant. 

Mr,  G,   C,  Paul  and  Baboos  Divarkanath 
Miller  and  Bykuntnath  Paul  for  Respondent.. 

Suit  laid  at  Rupees  16,051-11-10. 

^  Where  thi  Lower  G>urt  decided  the  issue  of  limita- 
tion asrunst,  but  the  other  issues  in  favor  of,  the 
defendant,  and  the  Appellate  Court  remanded  the  case 
without  passing  any  judgment  on  the  usue  of  limita- 
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tioa— Held  that  the  Appellate  Court  had  jurisdiction, 
when  the  whole  case  again  came  up  before  it,  to  try  the 
question  of  limitation. 

A  suit  for  breach  of  contract  not  in  writing  against 
a  del  credere  agent,  who,  for  a  certain  commission,  was 
employed  to  sell  the  plaintiff's  goods,  is  governed  by 
the  limitation  prescribed  by  Clause  9,  Section  1,  Act 
XIV.  of  1859,  and  is  not  taken  out  of  the  operation  of 
that  law  by  either  Section  4  or  Section  8. 

Peacock,  C.y. — ^This  is  a  suit  brought  for 
the  recovery  of  a  balance  of  money  due  as 
per  khatta  book  with  regard  to  the  sale  of 
cotton  laid  at  Rupees  16,051-11-10.    That 
is  the  allegation  in  the  plaint.    The  plaint 
then  sets  out  as  follows  : — 
.  "  The  particulars  are  that  the  said  moneeb 
"  (employer)  has,  for  a  long  lime,  been  carry- 
"  ing  on  trade  in  cotton  as  a  mahajun  at 
"  Jiagunge  ;  that  the  defendant,  on  obtaining 
"  the  goods  consisting  of  cotton,  only  used  to 
''  take  them  under  his  charge  as  an  arutdar ; 
'*  that,  after  these  had  been  sold,  he  deducted 
"the  arutdaree  and  chootkee  according  to 
"  the  practice  amongst  arutdars    from  the 
"  value  thereof,  and  gave  the  remainder  to 
"  us  ;  that,  some  time  ago,  my  accounts  with 
**  the  defendant  Oodit  Narain,  with  regard  to 
"  the  sale  of  cotton  being  settled  up  to  Ashin 
**  Soodi  Nobomee  1915  Sumbut,  ist  Assin 
"  1265  B.  £.,  it  was  found  that  some  Rupees 
"  18,908-6-3  are  due  to  me,  and  the  above 
"  sum  was  carried  forward  in  the  Account 
*'  Book  for  the  new  year  ;  that,  afterwards, 
"  my  accounts  with  the  defendant  from  the 
"  date  aforesaid  to  Assin  Soodi  Nobomee  1919 
"Sumbut,  15th  Kartick  1269  B.  E.,  being 
"  again  examined  in  the  presence  of  her  (the 
"  defendant's)  gomashtah,  the  sum  of  sicca  Ru- 
"pees  15,532-10-5,  Co.'s  Rupees  16,568-2-5, 
"  became    due    to    me  from    her ;  that  I 
"  demanded  the  above  sum  from  her,  but  she 
"  would  not  pay  it ;  that  I,  therefore,  insti- 
"  tuted    this    suit    for  recovery  of   Rupees 
"  16,551-11-10  after  allowing  Rupees  516-6-3 
"  to  the   defendant  as  chootkee  for  cotton 
"  which  remained  in  her  arut  from  the  said 
"  i5lh   Kartick    to   i2ih  Magh    1269,  and 
"  which  I  have  sold  myself.'* 

In  the  statement  which  was  made  by  the 
plaintiffs  vakeel  to  the  Judge,  and  which 
was  taken  down  by  the  Judge  himself  prior 
to  the  first  trial  of  the  suit,  he  says  :  "  My 
"  client's  statement  is  that  the  defendant's 
"  husband  was  his  commission  agent ;  he 
"  received  property  from  my  client,  kept  it 
"  under  his  care,  sold  it  to  purchasers,  and, 
"after  deducting  his  commission  from  the 
"  price,  gave  in  the  balance  to  my  client. 
"  The  amount  was  made  up  in  th6  presence 
"of  the  defendant's  gomashtah  on  15th 
''Kartick  1126.    We  do  not  sue  on  an  ad- 


"justed  amount,  but  we  seek  adjustment 
"  from  the  Court." 

This  clearly  showed  that  |ie  did  not  con- 
tend that  the  debt  due  to  him  was  upon  an 
actual  statement  of  an  account ;  but  that,  upoa 
his  books  which  were  examined  in  the  pre- 
sence of  the  defendant's  gomashtah,  and 
which  probably  the  defendant's  gomashtah 
/did  not  dispute,  it  appeared  tliat  that  amoant 
was  due  to  the  plaintiff,  and  he  sought  to  re- 
cover that  amount  or  such  an  amount  as  the 
Court  might  find  to  be  due  to  him. 

The  issues  were  settled,  and  amongst 
others  was  this — Is  the  claim  barred  by 
limitation?  There  were  several  other  issues 
which  went  to  the  merits. 

The  Principal  Sudder  Ameen,  in  the  first 
trial,  showed  what  he  considered  to  be  the 
plaintiff's  claim,  and  that  seems  to  be  exactly 
in  accordance  with  the  statement  of  the  de- 
fendant's gomashtah. 

The  Principal  Sudder  Ameen  gave  judg- 
ment as  follows  on  the  issue  of  limitation  :— 
"The  plaintiff  has  brought  this  suit  for 
"recovery  of  Rupees  16,051-11-10,  stating 
"that  his  master  carried  on  trade  in  coUon 
"  with  the  arut  of  the  defendant  at  Jiagunge, 
"since  the  time  of  her  (the  defendant's) 
"ancestor,  that  it  lasted  till  1269,  and  that 
"  the  above  sum  is  due  from  the  defendant  to 
"  his  (the  plaintifiE's)  master  on  account  of 
"the  said  trade.  'The  defendant  has  ad- 
"  mitted  that  the  plaintiff's  master  carried  on 
"mercantile  transactions  by  storing  np 
"goods  in  her  arut.  The  plaintiff  has 
"  stated  that  his  master  traded  with  the  de- 
"fendant's  arut  till  1269,  and  the  opposite 
"party  has  not  denied  it.  Now,  when  the 
"parties  carried  on  mercantile  transactions 
"  with  each  other  till  1 269,  and  the  plaintiff 
"  has  instituted  this  suit  for  the  balance  doe 
"  on  account  of  the  said  trade  on  2nd  Srabun 
"  1270,  his  claim  has  been  preferred  within 
"the  prescribed  time.  Consequently,  it  is 
"  not  barred  by  limitation.  Hence  this  issue 
"  is  disposed  of  against  the  defendant." 

The  Principal  Sudder  Ameen  then  went 
on  to  try  the  other  issues  which  he  found  in 
favor  of  the  defendant.  The  plaintiff,  there- 
fore, appealed  to  the  High  Court,  and  the 
case  came  on  for  hearing  before  Mr.  Justice 
Steer  and  Mr.  Justice  Morgan.  There  ap- 
pears to  have  been  a  contest  between  the 
parties  whether  the  defendant  wai  liable  as 
del  credere  agent. 

The  Court  said:   "The  plaintiff's  case  »s 

"  that  he  at  least  has  never  yet  been  p«d, 

"  and  that  the  defendant  is  liable  to  him. 

He  files  his  accounts,  such  as  they  are,  a«<i 
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"^  he  produces  witnesses,  who  aver  that  these 
"*  accounts  were  compared  with  those  of  the 
"defendant,  and  being  foand  to  correspond, 
** the  defendant,  through  her  agent,  admitted 
"the  balance  as  therein  shown  -against  her 
"to  be  correct.  This  is  a  probable  state- 
'*ment.  In  the  mode  in  which  the  parties 
'*  dealt,  be  the  system  of  sales  the  pucka  or 
"the  kucha  aratdaree  system,  it  was  ab- 
"solntely  necessary  that  accounts  should  be 
"kept  on  both  sides,  and  there  must  have 
"been  an  adjustment  from  time  to  time. 
"The  defendant  (only  equivocally)  denies 
"  the  adjustment  said  to  have  been  made  on 
*' the  15th  Kartick  1269,  and  she  does  not 
"admit  that  there  ever  has  been  any  adjust- 
"ment  at  all;  she  produces  no  books  to 
"show  what  the  state  of  the  accounts  were 
**  with  the  plaintiff,  and  she  cites  no  witnesses 
"to  c(»itracict  the  plaintiff's  version  of  the 
"story, 

"We  think  that  the  plaintiff  has  estab- 
"lished  such  a  case  as  requires  the  defend- 
"ant  to  rebut  it;  she  has  only  to  produce 
"her  accounts,  and  the  truth  or  falseness  of 
"  the  plaintiff's  case  may  probably  be  shown 
"at  ooce.  If  they  show  that  there  is  nothing 
"whatever  due  to  the  plaintiff,  or  that  the 
"balance  due  to  the  plaintiff  is  not  anything 
''like  the  sum  claimed,  there  will  be  reason 
'"to  conclude  that  the  story  of  an  adjust- 
"ment  and  a  settlement  on  the  basis  of  the 
''account  filed  by  the  plaintiff  (/.  e.,  the  basis 
"of  a  <///  credere)  is  false.  We  think  the 
"  plaintiff  has  made  out  a  case,  if  not  a  com- 
"plete  case,  a  primd  facie  one. 

"The  only  doubt  we  have  is  whether  we 

"ought  to   remand   the   case   to   give   the 

"defendant    an    opportunity    of    filing   her 

"accounts  and  producing  further  evidence. 

''Sie    might     certainly    have    filed    them 

"before;  but,  on  the  other  hand,  seeing  that 

"the  suit  was  in  the  allegation  of  an  ad- 

"jnsted  account,  she  might  not  have  seen 

"the  necessity   of  producing  any  accounts 

"of  her  own.     However  this   may  be,  we 

"^nk,  as  this  is  a  dispute  Involving  in  a 

"great  measure  the  good  faith  and  charac- 

"terof  the  parties  concerned,  and  as  it  ap- 

**  pears  to  us  to  admit  of  a  clear  ezplana- 

"tioo,  we  will  remand  the  case  for  a  new 

"trial  and  a  full  investigation.     Both  par- 

"ties  will  offer    all   the  evidence   in  their 

"power  w^ich    can  serve    to    throw  light 

"opon    the    true    nature    of    the    dealing 

"between  them,  and   whether  this  dealing 

"^^^  of  the   pucka   or   kucha   kind,   the 

'evidence  of  some  at  least  of  Ae  purchas- 

'*en  for   whom    the    ptaintifi^  now   seeks 
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"to  make  the  defendant  liable  may  be 
"useful.  The  defendant's  books  should  be 
"produced  and  examined,  and  also  the  wit- 
"nesses  who  are  said  in  her  behalf  to  have 
"adjusted  the  accounts,  and  the  real  char- 
"acter  of  the  adjustment,  and  whether  it 
"proceeded  in  an  admission  of  the  defend* 
"ant's  liability  for  the  amount,  should  be 
"ascertained." 

Upon  that  the  case  went  down  for  a 
second  trial  before  the  Principal  Sudder 
Ameen,  and  he  delivered  his  judgment  on 
that  second  trial  on  the  30lh  December 
1865.     W®  says: — 

"The  issues  first  fixed  in  this  case  by  the 
Judge  are  as  follows : — 

"/'/rj/,  whether  the  suit  is  barred  by 
limitation." 

On  that  he  says :  "  On  the  first  hearing 
the  first  issue  which  refers  to  limitation 
was  rejected,  that  is  to  say,  the  plea  on 
the  score  of  limitation  was  disallowed  on 
the  ground  that,  as  karbar  or  business 
between  the  two  parties  was  carried  on 
till  1269,  ^"^^  ^^  ^^^  present  suit  was  in- 
stituted on  the  second  Srabun  1270,  limit- 
ation could  not  bar  it. 

"On  this  point  the  defendant  took  no 
''exception  whatever  in  appeal.  The  Ap- 
"pellate  Court  has  remitted  the  case  for 
"re-trial  on  merits;  therefore,  as  this  case 
"  is  not  barred  by  limitation,  I  proceed  to  try 
"  it  on  its  merits." 

Whether  he  means  to  say  that,  having 
already  held  that  the  suit  w^  barred  by 
limitation,  he  upheld  that  opinion,  or  whe- 
ther he  means  to  say  that  he  was  precluded 
from  trying  the  question  of  limitation,  is 
not  very  clear.  He  merely  says  that  the 
Appellate  Court  had  remitted  the  case  for 
re-trial  on  the  merits ;  and  that,  as  the  case 
was  not  barred  by  limitation,  he  would  pro- 
ceed to  try  it  on  its  merits.  Therefore,  he 
has  either  treated  his  former  finding  on  the 
question  of  limitation  as  his  finding  in  the 
case  now,  or  held  that  the  remand  did  not 
authorize  a  fresh  trial  on  that  issue.  But 
whether  he  means  to  say  that  he  was  pre- 
cluded from  trying  the  question  of  limit- 
ations or  not,  is  not  material ;  it  could  never 
have  been  intended  to  exclude  the  defendant 
from  a  further  finding  on  the  issue  of  limit" 
alion  upon  the  facts  as  they  should  appear 
upon  the  new  trial.  It  appears  to  me  that 
it  is  now  competent  for  the  defendant  to 
enter  into 'the  question  as  to  whether  the 
Principal  Sudder  Ameen  was  right  in  hoW- 
ing  that  this  case  was  barred  by  limitation. 
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Looking  at  the  facts  of  the  case,  I  am  of 
opinion  that  the  suit  is  barred  by  limitation. 
It  is  said  that  the  case  falls  under  Section  8, 
inasmuch  as  it  was  a  suit  for  balance  of 
accounts  current  between  merchants  and 
traders  who  had  had  mutual  dealings.  Sec- 
tion 8,  Act  XIV.  of  1859,  says:  "In  suits 
"for  balances  of  accounts  current  between 
"  merchants  and  traders  who  have  had  mu- 
"tual  dealings,  the  cause  of  action  shall  be 
"deemed  to  have  arisen  at,  and  the  period 
"  of  limitation  shall  be  computed  from  the 
"  close  of  the  year,  in  the  accounts  of  which 
"there  is  the  last  item  admitted  or  proved, 
"indicating  the  continuance  of  mutual 
"dealings;  such  year  to  be  reckoned,  as 
"the  same  is  reckoned  in  the  accounts." 
It  appears  to  me  that  this  is  not  a  case 
j^^  falling  within  Section  8.  The  dealings 
between  the  parties  were  not  accounts 
between  merchants  and  traders.  Assuming 
the  plaintiff's  case  to  be  correct,  they  were 
merely  dealings  between  the  plaintiff  and 
the  defendant  as  a  del  credere  agent.  The 
charge  against  the  defendant  was  that  he 
was  to  pay  what  was  due  from  the  purchas- 
ers of  the  cotton,  if  the  purchasers  should 
not  pay  within  the  period  of  credit  allowed 
to  them.  The  defendant  was  credited  with 
the  amount  of  his  commission.  But,  ac- 
cording to  the  evidence,  the  defendant  was 
not  |to  receive  the  full  amount  of  commis- 
sion ;  but,  in  consideration  of  that  commission, 
he  was  not  only  to  sell  and  guarantee 
payment  by  the  purchasers,  but  was  to  find 
certain  things  for  the  plaintiff's  ser\'ants. 
The  defendant  was  to  receive  his  commis- 
sion subject  to  certain  deductions  in  the 
event  of  his  not  providing  certain  stipulat- 
ed things  for  the  use  of  the  plaintiff's 
servants.  There  was  nothing  coming  to 
the  defendant  except  his  commission ;  he 
was  credited  with  that,  and  debited  with  the 
price  of  the  goocis  sold  and  not  paid  for  by 
the  purchasers.  There  never  were  any 
.  dealings  in  which  the  defendant  had  a  claim 
against  the  plaintiff  for  anything  exceeding 
his  commission.  The  defendant  was  not  a 
merchant  or  trader  within  the  meaning  of 
Section  8.  He  was  a  person  who,  for  a 
certain  commission,  was  employed  to  sell 
the  plaintiff's  goods.  It  appears  to  me  that 
that  did  not  constitute  him  a  merchant  or 
trader.  But,  even  if  it  did,  it  appears  to  me 
that  there  were  no  accounts  curient  between 
the  plaintiff  and  defendant.  The  whole  of 
the  accounts  between  the  parti  eS  were  con- 
fined to  the  transactions  which  they  had 
together    as    principal    and    agent.       Both 


might  have  kept  the  accounts  of  those  trans- 
actions ;  but  the  accounts  were  not  accounts 
of  mutual  dealings  between  merchants  and 
traders. 

But,  even  if  the  case  falls  within  Section  8, 
it  does  not  appear  that  the  suit  was  brongiit 
within  the  period  of  limitation.  The  trans- 
actions between  the  plaintiff  and  defendant 
were  founded  upon  a  contraA  not  in  writing. 
Although  no  express  contract  was  proved  to 
have  been  entered  into  between  the  parties, 
still  their  dealings  were  evidence  from  which 
it  might  be  properly  assumed  that  they  bad 
agreed  to  carry  on  business  on  the  terms  upon 
which  we  find  them  carrying  it  on.  It  was 
an  engagement  on  the  part  of  defendant  that 
he  would  sell  the  plaintiff's  cotton,  and  that 
he  would  guarantee  the  purchasers.  That 
was  a  liability  on  the  part  of  the  defendant 
not  arising  from  a  wrong  but  a  liability  aris- 
ing out  of  an  engagement  which  he  most 
be  assumed  to  have  entered  into  with  the 
plaintiff.  It,  therefore,  falls  within  Clause  9 
of  Section  1.  It  is  a  suit  for  the  breach  rf 
a  contract  not  in  writing.  The  period  of 
limitation  is  3  years  from  the  time  when  the 
debt  became  due,  or  when  the  breach  of 
contract  in  respect  of  which  the  suit  is 
brought  first  took  place. 

Now,  assuming  the  case  to  be  a  case 
within  Section  8,  the  period  of  3  years  is  to 
be  computed  from  the  close  of  the  year  in  the 
accounts  of  which  there  is  the  last  item 
admitted  or  proved,  indicating  the  continuance 
of  mutual  dealings.  Now,  it  cannot  be  shown 
that,  in  the  accounts  between  the  parties, 
there  is  any  such  item  within  4  years  next 
before  the  commencement  of  the  suit.  Tak- 
ing 3  years  from  the  end  of  the  year  in  which 
the  last  item  appears,  more  than  3  years 
elapsed  between  the  date  of  that  item  and 
the  date  of  institution  of  this  suit.  Therefore, 
whether  the  case  falls  within  Section  8  or 
not,  it  appears  to  me  that  the  suit  is  barred 
by  limitation. 

Mr.  Paul  contended  that  the  case  did  not 
fall  within  Section  4  of  the  Act.  and  that 
there  was  not  a  debt  due  by  the  defendant 
to  the  plaintiff.  But  whether  there  was  a 
debt  or  not,  it  appears  to  me  that  Section  4 
does  not  make  out  the  plaintiff's  case.  If 
the  case  does  not  fall  within  Section  4. 
then  no  new  period  of  limitation  can  arise. 
If  Section  4  applies,  the  period  of  limit- 
ation must  be  calculated  according  to  the 
rule  fixed  by  Clause  9,  Section  1  of  Act 
XIV.  of  1859,  'f  Section  8  does  not  ap- 
ply, or  according  to  the  rule  fixed  by  Section 
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8  coupled  with  Clause  9,  Section  i,  if 
Section  8  does  apply,  unless  it  can  be 
proved  that  there  was  an  acknowledgment 
in  writing  signed  by  the  defendant.  In  this 
case  it  is  not  pretended  that  there  was  a 
written  acknowledgment  signed  by  the 
defendant  or  by  the  defendant's  gomashtah 
admitting  a  liability. 

Therefore,  it*  is  not  material  whether  the 
case  falls  within  the  principle  of  Section  4 
or  not. 

For  these  reasons  it  appears  to  me  that 
the  decision  of  the  Principal  Sudder  Ameen 
upon  the  first  trial  was  incorrect,  inasmuch 
as  he  held  that  the  suit  was  not  barred  by 
limitation  in  consequence  of  the  case  being 
of  mutaal  dealings  between  merchants.  If 
he  supposed  that  he  was  precluded  by  the 
order  of  remand  from  entering  into  the 
question  of  limitation  on  the  second  trial, 
I  think  he  was  wrong  in  that  respect.  The 
remand  did  allow  him  to  try  the  question  of 
limitation  with  reference  to  the  facts  as  they 
might  appear  upon  the  new  investigation. 

Under  these  circumstances  the  appeal 
must  be  allowed,  the  decision  of  the  Lower 
Court  reversed,  and  a  decree  given  for  the 
defendant  on  the  question  of  limitation,  with 
all  costs  in  both  Courts. 

It  is  not  necessary  to  enter  into  the  ques- 
tion of  the  accounts  which  would  necessari- 
ly occupy  a  long  time,  inasmuch  as  the  plea 
of  limitation  is  a  bar  to  the  suit. 

Jackson,  y. — I  am  entirely  of  the  same 
opinion. 

As  to  the   question   whether  or   not   the 

plea  of  the  limitation  can  be  taken  at  this 

•tage  of  the  proceedings,   I  have  no  doubt 

whatever  but  that  the  defendant  is  entitled 

now  to  raise  it.      It  appears  that,  from  some 

cause  or  other,  an  order  of  remand  was  made 

on  the  first  hearing  of   this  appeal  under 

circumstances  in  which,  looking  at  the  terms 

of  Act  VIII.  of  1859,  an  order  of  remand 

could  not  regularly   be  made.     The  Court 

was  of  opinion  that  the  plaintiff  made  out 

^prinul  facie  case ;  but,  for  certain  reasons, 

it  also  considered  that  the  defendant  should 

be  allowed  further  time,  and  should  have  an 

opportunity  of  adducing  her  own  accounts, 

*[jd  of  thus  rebutting   the   plaintiff's   case. 

Jne  proper  course  apparently  would    have 

0€en  in  this  case  to  direct  the  Court  below, 

w  for  the  Appellate  Court  itself,  to  take  the 

Mdiiional  evidence  which  the  defendant  was 

uius  allowed  to  adduce ;  and  wi^h  that  addi- 

Jjpnal  evidence,  whether  taken  by  the  Lower 

^un  or  by  the  Appellate  Cotirt,  the  Court 


ought  to  have  proceeded  to  give  its  final  judg- 
ment in  the  matter. 

Now,  it  seems  to  me  that  the  respondent 
would  have  been  then  entitled,  at  the  final 
hearing  of  the  appeal,  to  take  such  objection 
as  he  might  have  taken  if  he  had  preferred 
a  separate  appeal  of  his  own.     In  that  point 
of   view,   therefore,   as   the   appeal    is  now 
before  us  for  final  hearing,  the  defendant,  as 
respondent,  is  entitled  to  take  that  objection 
to  the  original  finding  of  the  Lower  Court, 
which  he  would  have  been  able  to  take  if 
the  case  had  come  up,  with  fresh  evidence, 
before  the  Bench  which  first  heard  it  in  this 
Court.     But,  even  if  that  be  not  so,  and  if 
this  be  legally  and  properly  a  new  trial  by  the 
Lower  Court,  then,  as  this  Court,  when  it 
remanded  the  case  (if  it  can  be  called  a 
remand),    did   not  pass   any  judgment  on 
the  question  of  limitation,  and  as  the  whole 
case   comes   now  before   this  Court  to  try, 
nothing  deprives  us  of  our  jurisdiction   to 
try  this  point.     Then,  as  the  evidence  which 
came   before   the   Lower   Court  shows  that 
the  transaction  took  place  at  a  period  which 
threw  the   suit   into   the    category  of  suits 
barred   by    limitation,    surely   we  can   and 
must  as  an  Appellate  Court,  if  the  Lower 
Court  did  not  apply  the  law,  do  so  ourselves. 
I,  therefore,  think  that  the  defendant  is  un- 
questionably entitled  to  our  decision  on  the 
question  of  limitation. 

Then,  as  to  whether  limitation  applied  or 
not,  I  entirely  concur  with  His  Lordship 
that  limitation  doe>j  apply. 

The  learned  Counsel  for  the  respondent, 
Mr.  Paul,  does  not  deny  that  this  case  falls 
within  Clause  9,  Section  i.  Act  XIV.  of 
1859,  /.  e.,  that  the  defendant  is  alleged  to 
be  liable  to  pay  this  amount  to  the  plaintiff 
in  consequence  of  his  breach  of  a  contract 
to  pay  the  sums  of  money  claimed,  being  the 
price  at  which  the  plaintiff's  goods  were 
sold,  less  commission.  By  that  Clause, 
the  ordinary  period  of  limitation  is  3  years. 

Only  two  provisions  of  the  law  (Act  XIV. 
of  1859)  have  been  suggested,  by  either  of  * 
which  this  case  could  have  been  taken  out  of 
the  operation  of  that  law.  One  of  these 
Sections  is  Section  8,  and  the  other  is 
Section  4. 

1  entirely  agree,  for  the  reasons  stated  by 
the  Chief  Justice,  that  this  is  not  a  case 
under  Section  8.  It  is  no  case  between 
merchants  and  traders,  no  case  of  mutual 
dealings.  It  is  a  case  in  which  the  dealings 
between  the  plaintiff  and  the  defendant  were 
wholly  one-sided,  and  in  which  there  were 
no ''  reciprocal  dealings."    {See  the  judgment 
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of  Mr.  Justice  Morgan,  in  the  case  of  Bhyro 
Doss  versus  Kalee  Pershad  Augurwallah, 
which  is  quoted  at  page  167  of  Mr.  Ninian 
Thompson's  Work  on  the  Law  of  Limitation.) 

I  think  it  equally  clear  that  Section  4 
will  not  apply.  It  will  be  observed  that 
the  words  of  that  Section  are  somewhat 
different  from  those  of  Section  8.  Sec- 
tion 8  says:  ''In  suits  for  balances  of 
''accounts  current  between  merchants  and 
"traders  who  have  had  mutual  dealings  the 
**  cause  of  action  shall  be  deemed  to  have 
^^  arisen  at,  and  the  period  of  limitation 
"shall  be  computed  from  the  close  of  the 
^^year  in  the  accounts  of  which  there  is 
"the  last  item  admitted  or  proved  indicat- 
"  ing  the  continuance  of  mutual  dealings ; 
"such  year  to  be  reckoned,  as  the  same  is 
"  reckoned  in  the  accounts.'' 

Section  4,  on  the  other  hand,  does  not 
say  that  the  cause  of  action  shall  be  deemed 
to  have  arisen  at  a  particular  time ;  but  "  a 
new  period  of  limitation,  according  to  the 
nature  of  the  original  liability,  shall  be  com- 
puted from  the  date  of  such  admission." 
But,  in  order  that  a  new  period  of  limitation 
shall  be  computed  from  the  date  of  that 
admission,  there  must  be  an  acknowledg- 
ment in  writing  signed  by  the  party  liable. 
Here  there  is  no  written  acknowledgment 
signed  by,  or  even  on  behalf  of,  the  plaint- 
iff, but  merely  an  alleged  ejiamination  of 
accounts  by  the  defendant's  gomashtah  which 
rests  upon  no  special  authority,  and  which 
is  supported  only  by  oral  evidence.  That 
certainly  does  not  bring  this  case  within 
the  category  of  Section  4. 

It  appears  to  me,  therefore,  that  this 
was  undoubtedly  a  case  in  which  the  law  of 
limitation  applied,  and  that  we  are  bound  to 
apply  it. 


The  24lh  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Jurisdiction— Sale  of  joint  undivided  estate  for 
arrears  of  revenue— Suit  against  joint  owners 
for  damages. 

Case  No.  142  of  1866. 

Regular   Appeal  from  a  decisioA  passed  by 
the   Principal   Sudder  Ameen   of  Harun 
dated  the  2'jih  January  1S66.  * 


Odoit  Roy  and  others  (some  of  the  Defend- 
antsX  Appellants, 

versus 

Radha   Pandey  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Baboo  Khetturnath  Bose  for  Appellants. 
Mr,  R,  T,  Allan  and  Baboo  Kalee  Kishen 
Sein  for  Respondents. 
Suit  laid  at  Rupees  3,082. 

A  suit  will  not  lie  between  joint  owners  of  an  in- 
divided  estate  for  damages  sustained  by  th:  pUiiiUff 
by  the  sale  of  the  estate  at  an  inadequate  price  in 
consequence  of  the  default  of  the  defendants  in  paying 
their  share  of  the  Government  revenue. 

Norman,  J. — This  is  a  suit  by  Radha 
Pandey  and  nine  others,  sons  of  Dhurmooo 
Pandey,  against  Bhaga  Roy  and  forty  other 
persons,  members  of  families  named  Roy, 
Ojha,  Koowar,  and  Lall,  alleging  that  the 
plaintiffs-  were  owners  of  two  annas  of 
Mehal  Domree  Bethowlee ;  that  Bhaga  Roy 
and  others,  defendants,  numbered  x  to  33, 
being  owners  of  shares  in  the  same  mehal, 
made  default  in  payment  of  their  proportion 
of  an  instalment  of  the  Government  revenue 
due  in  Bysack  1271,  in  consequence  of 
which,  the  mehal  being  ijmalee,  the  whole 
was  put  up  for  sale  for  the  arrears,  and  sold 
at  an  inadequate  price. 

The  plaintiffs  alleged  and  proved  in  the 
Lower  Court  that  they  had  deposited  in 
the  Collectorate  Rupees  72-12,  being  the 
amount  of  their  own  share  of  the  instalment 
in  question. 

The  Principal  Sudder  Ameen  gave  a 
decree  in  favor  of  the  plaintiffs  assessing  the 
damages  at  Rupees  3,082. 

From  this  decision  defendants  numbered 
^  to  33  (t^c  Roy  family),  owners  of  w 
8  annas  share  of  the  mehal,  appeal. 

Baboo  Khetturnath  Bose,  for  the  appel- 
lants, contends  that  the  action  is  not  main- 
tainable, and  he  referred  to  a  decision  of  the 
late  Sudder  Court,  S.  D.  A.  Rep.,  1857,  pag« 
1244,  Gunga  Pershad  Sahee  versus  Madho 
Pershad  Sahee. 

We  are  of  opinion  that  this  contention  is 
well  founded.  The  plaintiffs  and  the  defend- 
ants, as  joint  owners  of  an  undivided  estate, 
were  each  under  a  common  liability  to  pay 
the  entire  revenue  assessed  upon  it. 

If  the  plaintiffs,  in  order  to  save  the  estate 
from  sale,  had  paid  the  whole  amount,  they 
would  have  had  an  undoubted  light  to  sue 
the  other  co-sharers  for  their  proportion. 

It  is  not  suggested  that  there  was  any 
ajctual  agreement  amongst  the  co-sharers  by 
which  each'^bound  himself  to  the  others  to 
continue  to  pay  his  quota  of  the  Govern- 

d 


j 


1867.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


73 


ment  revenue.  As  a  matter  of  fact,  it  would 
appear  that,  for  their  own  convenience,  the 
parties  had  been  in  the  habit  of  paying  the 
amount  of  their  several  shares  into  the  Col- 
lectorate  separately. 

The  Sudder  Court,  in  the  case  decided  in 
1857,  showed  that  there  was  no  implied 
agreement  by  each  sharer  in  the  undivided 
estate  to  pay  tfae  proportion  of  revenue  due 
upon  his  share ;  and  it  declared  that,  if  any 
shareholder  were  not  able  or  willing  to  retain 
his  share,  he  committed  no  wrong  if  he  chose 
to  allow  the  estate  to  bq  sold. 

The  law  so  laid  down  imposes  no  hard- 
ship on  any  one.  The  sharers  have  abun- 
dant means  of  protecting  themselves.  Any 
one  of  them  may  pay  the  entire  revenue. 
If  he  does  so,  he  can  recover  contribution 
in  a  salt  against  his  co-sharers,  or  ask  for 
and  obtain  an  order  putting  him  in  pos- 
session of  the  shares  of  the  defaulters  under 
Section  9  of  Act  XL  of  1859.  Again,  he 
may  open  a  separate  account  with  the  Col- 
lector in  respect  of  his  share  under  Section 
10  of  Act  XI.  of  1859 ;  and  in  that  case  he 
vould  be  protected,  if  he  paid  up  his  own 
quota  against  the  consequence  of  default  by 
his  co-sharers,  because  the  shares  of  the  de- 
fanlting  proprietors  would  be  put  up  for  sale 
under  Section  13.  . 

For  any  loss  which  the  plaintiffs  may 
have  sustained,  they  have  only  themselves 
to  blame. 

The  decision  of  the  Lower  Court  must  be 
reversed,  and  the  suit  dismissed. 

The  appellants  will  get  their  costs  in  both 
Courts. 


The  24th  January  1867. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 


Spcdal  Appeal— Damages— Jnrisdictioa  (of 
Small  Canse  CourtsHTitle. 

Case  No.  2415  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purmahf  dated  the  2^th  June 
1866,  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  joth 

April  1866. 

• 

Hedaetoollah  and  others  (Defendants), 
Appellants, 

versus         ^ 

Shaikh  Karloo  (Plaintiff),  Respondent, 


Baboo  Greesh  Chundcr  Ghose  for 
Appellants. 

Mr,  R,  E,  Twidale  for  Respondent. 

A  special  appeal  will  not  lie  in  a  case  for  damagfes  for 
value  of  crops  misappropriated  under  500  Rs.  cogniz- 
able by  a  Small  Cause  Court,  notwithstanding'  that  the 
case  involved  a  question  of  title. 

Bay  ley  J  J, — We  are  of  opinion  that  the 
objection  of  the  special  respondent  under 
Section  348,  Act  VIII.  of  1859,  to  the  effect 
that  there  is  no  special  appeal  in  this  case, 
as  it  is  one  for  damages  under  500  rupees, 
and  cognizable  by  the  Small  Cause  Court, 
is  valid.  This  was  a  suit  for  damages  for 
value  of  crops  misappropriated.  The  ques- 
tion of  title  formed  the  subject  of  litigation  in 
the  Zillah  Courts  and  in  special  appeal 
here;  and  in  both  jurisdictions  the  present 
special  appellant  was  unsuccessful.  It  is 
now  urged  on  us  that  the  Small  Cause 
Court  cannot  decide  the  case  as  it  involves 
a  question  of  title.  But,  in  the  first  place, 
we  hold  that  (as  above  shown)  the  question  of 
title  has  been  decided  ;  and  in  the  next  place, 
even  if  that  question  had  not  been  decided, 
the  Small  Cause  Court  would  have  jurisdic- 
tion to  enquire  into  title  so  far  as  might  be 
necessary  to  give  it  the  means  of  properly 
adjudicating  the  claim  for  damages,  although 
its  judgment  would,  of  course,  be  conclusive 
only  as  to  the  damages. 

In  this  view  we  dismiss  the  special  appeal 
with  costs. 


The  24th  January  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Hindoo  Law—Guardian  of  Minors  (Appoint- 
ment of). 

Regular  Appeals  from  a  decision  passed  by 
Moulvie  Syud  Imdad  AH  Khan^  Principal 
Sudder  Ameen  of  'lirhoot,  dated  the  20th 
January  j866. 

Case  No.  113  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (Defend- 
ants), Appellants, 

versus 

Soobah  Doorgah  Lai  Jha  and  others  (Plaint- 
iffs), Respondents, 

Baboos   Dwarkanath    Mitter    and    Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs,  R,  V,  Doyne  and  G,  C,  Paul,  and 
Babooj  Onookool  Chunder  Mookerjee  and 
Debendro  Narain  Bose  for  Respondents. 

Suit  laid  at  Rupees  241363-5-9. 
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Case  No.  131  of  1866. 

Soobah  Doorgah  Lai  Jha  (PlaintifiF), 
Appellant, 

versus 

Rajah  Neelanund  Singh  (Defendant), 
Respondent. 

Bahoos    Onookool    Chunder    Mookerjee    and 
Dehendro  Narain  Bose  for  Appellant. 

Messrs.  R.  V.  Doyne,  G.  C.  Paul,  and  R.  E. 
Twidale,  and  Moonshee  Ameer  Ali  for 
Respondent. 

Suit  laid  at  Rupees  6,000. 

The  Hindoo  Law  does  not  prohibit  a  father  from 
appointing  by  writing  or  by  word  any  other  person 
than  the  mother  to  be  the  guardian  of  his  minor 
children. 

A  person  who  disputes  the  authority  of  another  to  act 
as  his  guardian,  and  repudiates  the  acts  done  by  such 

Siardian  in  that  capacity,  cannot  take  advantage  of 
ose  acts  so  far  only  as  they  are  beneficial  to  him. 

Loch,  J. — It  is  necessary  for  a  right  un- 
derstanding of  the  merits  of  this  case  to  give 
a  short  account  of  the  family  and  of  certain 
legal  proceedings  taken  before  the  institution 
of  the  present  suit. 

Roolanund  Jha  had  two  wives ;  by  the 
first  he  left  a  son  Heera  Lai  Jha,  and  by  the 
second  he  left  three  sons,  Pirthee  Lai,  Bhyro 
Lai,  and  Baya  Lai.  Koolanund  died  in 
August  1847,  leaving  all  his  property  by  a 
will,  dated  21st  August  1847,  ^o  his  eldest 
son  Heera  Lai,  reserving  only  maintenance 
for  his  other  three  sons.  On  27th  July 
1848,  the  three  brothers  brought  a  suit 
against  Heera  Lai  to  set  aside  the  will,  and 
to  obtain  possession  of  their  shares  of  the 
paternal  property.  Heera  1^1  died  on  31st 
October  1848,  while  the  suit  was  pending, 
leaving  two  widows,  the  eldest  Suthbhama, 
mother  of  two  sons  Sunth  Lai  Jha  and 
Junnuk  Lai  Jha,  and  the  younger  Izzutmo- 
nee,  mother  of  Doorgah  Lai  Jha,  the  plaintiff 
in  the  present  suit.  On  the  death  of  Heera 
Lai,  the  plaintiffs  applied  to  the  Court  to 
^substitute  the  widows  as  guardians  of  their 
respective  sons  as  defendants  in  the  place  of 
Heera  Lai,  but  Suthbhama  objected  to  Izzut- 
monee  being  admitted  to  defend  the  suit  as 
guardian  for  her  son,  alleging  that  Heera 
Lai,  under  a  will,  dated  30th  October  1848, 
had  appointed  her  guardian  of  his  three  sons, 
leaving  the  bulk  of  his  property  to  his  eldest 
son  Sunth  Lai  Jha.  The  suit  brought  by 
the  brothers  was  non-suited  on  their  failing 
to  give  security  for  costs;  but  a  fresh  suit 
was  instituted  by  them  in  February  1S49  in 
which   they   made   Suthbhama   and    Iiiut- 


monee  defendants  as  guardians  of  their  re- 
spective sons.  Suthbhama  again  applied  to 
be  permitted  to  represent  the  three  sons  of 
Heera  Lai,  alleging  her  right  to  do  so  under 
the  will.  The  Principal  Sudder  Ameen,  on 
6th  July  1853,  disallowed  her  application  to 
defend  the  suit  as  guardian  of  Doorgah  Lai ; 
but,  on  appeal  to  the  Sudder  Dewanny 
Adawlut,  it  was  held  that  Suthbhama  was 
entitled  under  the  will  to  appear  as  guardian 
of  the  three  sons  of  Heera  Lai,  and  Uie  order 
of  the  Principal  Sudder  Ameen  was  reversed, 
and  Suthbhama,  in  her  capacity  of  guardian 
of  the  three  sons,  filed  an  answer  in  the  suit 
The  suit  brought  by  the  brothers  was  ul- 
timately decreed  in  their  favor  on  26th 
December  1861,  and  the  judgment  upheld  bj 
the  High  Court  in  appeal  on  2nd  July  1863. 
By  this  decree  the  will  of  Koolanund  was 
set  aside,  and  the  brothers  were  declared  to 
be  entitled  to  share  equally  with  Heera  Lai 
in  the  paternal  estate,  and  possession  of 
their  respective  shares  with  mesne-ptofits 
was  awarded  to  them. 

When  execution  of  the  decree  was  taken 
out,  Sunth  Lai  and  Junnuk  Lai  entered  into 
a  compromise,  bearing  date  the  22nd  August 
1864,  with  regard  to  the  mesne-profits,  and 
execution  proceeded  against  Doorgah  Lai,  the 
plaintiff  in  the  present .  suit.  He  filed  a 
petition  of  objections,  urging  that  he  could 
not  be  held  liable  under  the  decree,  as  Suth- 
bhama was  not  his  legal  guardian,  and  bad 
no  right  to  represent  him  in  that  suit;  that 
the  will  of  Heera  Lai  was  a  forgery ;  and  that 
he  had  been  kept  out  of  possession  by  the 
misconduct  of  Suthbhama.  The  Lower 
Court  admitted  these  objections  as  valid;  bat 
the  High  Court,  in  appeal  on  6th  July  1865, 
reversed  the  order,  and  declared  Doorgah  Lai 
to  be  liable  under  the  decree. 

Suthbhama,  as  stated  above,  claimed  to  be 
guardian  under  a  will  alleged  to  have  been 
executed  by  Heera  Lai  on  30th  October 
1848.  He  died  the  next  day,  and  the  will, 
by  some  oversight  in  the  Registrar's  Office, 
was  registered  on  the  4th  or  5th  November 
following.  By  this  will  Heera  Lai  left  all 
liis  property  to  his  eldest  son  Sunth  L^. 
reserving  one  village  as  maintenance  for  his 
bther  sons,  with  certain  elephants  and  horses. 
Heera  Lai  had,  also,  during  his  lifetime,  taken 
a  mortgage  of  certain  villages  in  Pergunnah 
Dhuppa  from  Rajah  Budyanutyl  Singh, 
father  of  the  defendant  Rajah  Neelanund 
Singh,  on  a  loan  of  80,000  rupees.  After 
his  death,  Suthbhama,  as  guardian  of  her 
eldest  son,  \^om  she  styled  the  owner  of 
the  property  l«ft  by  Heera  Lai,  gave  notice 
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of  foreclosure  to  Rajah  Neelanund  Singh, 
and,  after  the  year  of  grace  had  expired, 
brought  an  action  for  possession  ;  but,  before 
the  suit  was  tried,  she  made  an  arrangement 
with  the  mortgagor  on  29th  November  1856, 
receiving  from  him  Rupees  51,000  in  satis- 
faction of  all  claims. 

The  object  of  the  present  suit  is  to  set 
aside  the  order«of  the  High  Court,  dated  the 
6lh  July  1865,  to  have  it  declared  that  the 
plaintifE  is  not  liable  to  pay  mesne-prolits 
under  the  decree  of  the  High  Court,  dated 
3rd  July  1863,  to  set  aside  the  compromise 
entered  into  by  Sunth  Lai  J  ha,  dated  the 
22nd  August  1864,  to  set  aside  as  spurious  the 
will  of  Heera  Lai  Jha,  dated  the  30th  October 
1848,  to  recover  a  third  of  the  paternal 
properly  with  mesne-profits,  to  set  aside  a 
proceeding  under  Act  XIX.  of  1841,  and  the 
compromise  made  with  Rajah  Neelanund 
Singh  by  Suthbhama,  and  to  recover  posses- 
sion of  the  mortgaged  property. 

The  Principal  Sudder  Ameen  has  held 
that,  as  Izzutmonee,  the  mother  of  the 
plaintiff  Doorgah  Lai,  was  his  natural  guard- j 
ian,  and  so  recognized  by  the  Hindoo  Law,/ 
Heera  Lai  could  not  appoint  Suthbhama  to* 
be  his  guardian.  Under  this  view  of  the 
lav,  he  considers  that  the  plaintiff  was 
not  properly  represented  by  Suthbhama, 
and  is,  therefore,  not  liable  under  the  de- 
cree for  mesne-profits,  and  he  releases  him 
from  the  effect  of  that  decree,  setting  aside  the 
order  of  the  High  Court,  dated  6th  July  1865, 
and  the  deed  of  compromise  entered  into  by 
Sunth  Lai  and  Junnuk  Lai  Jha  with  the  de- 
cree-holders bearing  dale  22nd  August  i86^ 
The  Principal  Sudder  Ameen  finds  the  will 
of  Heera  Lai  Jha  to  have  been  duly  exe- 
cuted, but  holds  it  to  be  inoperative  as  be- 
ing contrary  to  the  principles  of  the  Hindoo 
Law  current  in  Mithila  ;  and  he  gives  the 
plaintiff  a  decree  for  a  third  of  the  ancestral 
property  with  mesne-profits.  With  re.^ard 
to  ihe  compromise  entered  into  by  Suth- 
bhama with  Rajah  Neelanund  Singh,  the 
Principal  Sudder  Ameen  considers  it  to 
have  been  made  for  the  interest  of  the  minor, 
that  ihe  property  was  the  self-acquired  pro- 
Aperty  of  Heera  Lai,  and  as  such  he  could 
jgive  it  to  whom  he  pleased,  and  assigned  it 
nnder  the  will  to  his  eldest  son,  and,  there- 
fore, the  plaintiff's  claim  to  it  is  untenable. 

Two  appeals  have  been  preferred  from 
this  judgment — one  by  the  defendants,  Pir- 
ihee  Lai  and  others,  who  urge  that  the  plaint- 
iff's suit  cannot  lie,  and  should  be  dismissed 
as  regards  them;  the  other  b^'  ihe  plaintiff 
in  regard  to  so  much  of  th^  claim  against 


Raj  ah  Neelanund  Singh  as  has  been  dismissed, 
and  also  to  set  aside  the  judgment  of  the 
Lower  Court  in  respect  to  the  genuineness  of 
the  will  executed  by  Heera  Lai  Jha. 

We  think  the  objection  to  the  suit  taken 
by  the  appellants  Pirthee  Lai  and  others  to 
be  unanswerable,  nor  has  the  Counsel  for 
the  respondent  been  able  to  meet  the  objec- 
tion. We  think  the  Principal  Sudder  Ameen 
has  taken  an  erroneous  view  of  the  Hindoo 
Law  as  regards  the  power  of  a  parent  to  ap- 
point a  guardian  for  his  children.  No  doubt, 
the  mother  is  the  natural  guardian  of  her 
child  ;  and,  were  any  person  to  attempt  to 
deprive  her  of  this  right  without  authority, 
her  right  would,  under  ordinary  circum- 
stances, be  supported  ;  but  we  are  not  aware 
of  any  provisions  of  the  Hindoo  Law,  nor 
have  any  such  been  shown  us  in  support  of 
the  Principal  Sudder  Ameen's  view,  which 
prohibit  a  father  from  appointing  by  writing 
or  by  word  any  other  person  than  the 
mother  to  be  the  guardian  of  his  minor  chil- 
dren. The  Principal  Sudder  Ameen  has 
found  the  will  to  have  been  duly  executed. 
If  his  finding  in  this  respect  be  correct,  the 
will,  though  inoperative  as  regards  the  dis- 
position of  the  property  which  is  contrary 
to  the  principles  of  the  Hindoo  Law  current 
in  Mithila,  is  not  so  as  regards  the  appoint- 
ment of  a  guardian.  ^-^ 

Plaintiff  is  now  trying  to  set  aside  a  decree 
passed  after  full  investigation  by  instituting 
a  fresh  suit  to  contest  the  correctness  of  that 
decree.  If  he  has  been  injured  by  that  de- 
cree, and  ha?  any  sufficient  grounds  for  set- 
ting it  aside,  his  proper  course  is  by  applica- 
tion for  review  of  judgment,  and  not  by  a 
fresh  suit.  Nor  can  he  set  aside  orders 
passed  by  a  competent  Court  between  the 
parties  in  execution  of  a  decree  by  fresh 
suit.  The  order  of  the  High  Court  of  the 
6th  July  1865,  declaring  the  liability  of  the 
plaintiff  Doorgah  Lai,  cannot,  under  the  pro- 
visions of  Section  II,  Act  XXHL  of  1861, 
be  set  aside  by  a  regular  suit ;  for  that  was 
an  order  passed  in  execution  of  a  decree," 
Doorgah  Lai  being  a  party  thereto,  and  the 
respondent  in  the  appeal  to  this  Court.  We 
think,  therefore,  that  this  part  of  the  judg- 
ment of  the  Principal  Sudder  Ameen  must 
be  reversed,  and  the  plaintiff's  suit  as  against 
these  defendants,  appellants,  must  be  dis- 
missed with  all  costs. 

The    appeal    preferred    by    the   plaintiff, 
Doorgah   Lai,   comprises    two   points:    /j/,| 
whether  Suthbhama  was  competent  to  make/ 
a  compromise  with  Rajah  Neelanund  Singh,  1^ 
the   will   under    which    she  w.is  appointed 

gr 


/ 


74 


T0* 


„,^r  i^'^"*'' 


^/«*«wf.       [Vol.  m 


;rir 


^>»/  ^ — ^"^^ii^in  which  this  property  is  described 

_— — — 'u^iredb}^^"^! i lll^he  plaint  that  plaintiff  considered  it  to 

— -— -T^  Wfl^^  /b/3?«cr^  ^/J  A9  ^'^  '^  ''^  '  fce  rlje  self-acquired  property  of  Heera  Lai, 
^*'^'^'  jff^*  ir/?^'**^'" '  ^^gj  and  nothing  to  the  contrary  has  been  shown 

/iT  /  *f  ;  .^/  ni^r  ^r    !ff  not  /  us.     It  is  not  denied  that,  as  his  own  acquired 


property 
son  alone  to  whom  he  left  it.  • 


^  U^^  ^^^"^.       f  the  ^^     he  right  dis- '  property,  Heera  Lai  might  dispose  of  it  as 
fg^rcBp^^i^^J^jnAteriSLl  ^o^  ^^^^  ^q  deter-  '  he  pleased ;  and,  if  his  will  be  proved,  it  is 
^/g,Jt    '^^Ihe  foroi^''  ^^^^yj"y  or  otherwise    clear  that  this  sum  is  the  property  of  the  eldest 
/^^  i^  i^^r-JX  a^guest/on  not  neces- 
fP^^.Hty^^'^''^''  L    the    qtiestion  of  the 
5  5«'^^^pendenr  on    the    h 

s^^^^.J^of  ^^^  Z'"\  observed  by  the  learned 

S^^'  r^Satfbbama  had  no  authority  to 
9£es  ^'^/L^'n,  and  that  all  her  acts  for 
fr as  *»*^ ^capacity  are  void  as  havmg  been 
uf«i  i^  *.  ifout  authority ;  and  yet  he  wishes 
«*         wit^      tage  of  those  acts  as  far  as  they 

fo  tal^*^    ficia^  '®  *^''"'  ^"^  ^^  repudiate  them 
j^^  l>en«"^.g  opinion,  they  are  no  longer  so. 

whc^»  '**     J.  with    the   learned    Counsel   in 

^^    ^^r  that  plaintiff  must  take  the  act  of 

^^^''libhaina  in  >ts  entirety.     If  plaintiff  wishes 

^**^7^l^g  advantage  of  Suthbhama's   act   in 

foreclosing  the  mortgage,  he  must  acknow- 

Icdee  that  she  did  so  in  the  capacity  .of  his 

cruardian.     If  he  deny  that  she  had  authority 

to  act  as  his  guardian,  then  the  foreclosure 

she  n^de  is  of  no  benefit  to  the  plaintiff — 

no  foreclosure  as  regards  his  share  of  the 

property  has  been  made — ^^the  mortgage  is, 

as  regards  piaintiiT,  still  in  force,  and,  before 

he  can  sue  for  possession,  he  must  issue  fresh 


On  the  second  point  raised  in  appeal  as 
to  the  genuineness  of  the  will  of  Heera  Lai, 
we  think  the  Principal  Sudder  Ameen  has 
come  to  a  conclusion  without  sufficient  evi- 
dence to  support  it ;  and,  had  the  question 
not  been  disposed  of  in  another  appeal  No. 
269  now  before  us,  we  should  have  been 
obliged  to  return  this  case  for  further 
evidence.  We  have,  however,  had  appeal 
No.  269  before  us  along  with  this  case, 
and  in  that  case  all  the  parties  concerned 
in  the  present  suit  were  before  the  Court 
and  present  when  this  question  was  dis* 
posed  of  by  the  Principal  Sudder  Ameen, 
and  we  receive  the  evidence  taken  in  that 
case  as  evidence  in  this.  We  think  it 
necessary,  however,  to  point  out  to  the 
Principal  Sudder  Ameen  that  the  proceed- 
ings taken  in  the  Act  XIX.  case  are  not 
evidence  in  this,  particularly  as  one  of  the 
objects  of  the  present  suit  is  to  set  aside 
those  proceedings.  Nor  is  the  letter  alleged 
to  have  been  written  by   Heera  Lai   to  the 


Looking,  however,  at  the  position  of  I  Supff^e  Council,  siatmg  that  he  had  made 
Suthbhanfa  and  the  conduct  of  the  respond- ,  f  ^^■'">  any  evidence,  for  that  letter  has  n<A 
ent  Rajah  Neelanund  Singh,  we  think  that  ^««"  P'^^'^  '°  ^  m^T'  k%  .1'"^''*^ 
he  was  fully  justified  in  dtaiing  with  Suth- 1  S"^*^*;  .^r*""  '^  I    .t        ^ 

bhama.  She  had  been  declared  by  the  '  P,^":-.^^ '"Z'^^."^"^'™'*"""  ''y/'^^  «"^«°^ 
Courts  entitled  to  act  as  guardian  to  the  chil- i '^f  ;*>^  "'f  ""8  ^''n^sses.  and  we  do  not 
dren  of  Heera  Lai.  and  was  d,/acio  manager  1  ^!tt"  ^^      ^^  """^         '^"^ 

of  his  property  on  their  behalf,  and  as  such 
had  brought  the  suit  for  foreclosure,  and  was  j 
the  only  person  with  whom  the  mortgagor 


attend. 


could  deal.  It  is  not  pretended  that  there 
was  any  collusion  between  the  mortgagor 
*and  Suthbhama.  So  far  as  the  mortgagor 
is  concerned,  we  see  nothing  but  fair  dealing 
in  his  conduct ;  and,  even  if  the  compromise 
were  detrimental  to  the  plaintiff's  interest, 
we  think  that  it  cannot  be  now  disturbed 
as  it  was  entered  in  good  faith.  We  have 
been  asked,  in  the  event  of  our  rejecting 
this  part  of  the  appeal,  to  give  to  the  plaint- 
iflF  a  portion  of-  the  51,000  rupees  paid  by 
the  mortgagor  on  the  compromise.  But  this 
is  no  part  of  his  prayer  in  the  pAiint,  and 
we  think  he  must  be  restricted  to  what  he 
asks  for  there.    Besides,  it  is  clear  from  the 


We  think  that  the  plaintiff  is  entitled  to  a 
decree  for  a  third  of  the  property  belonging 
to  his  father  (excepting  the  sum  of  Rupees 
51,000,  which  is  the  equivalent  of  the  self- 
acquired  property  of  Heera  Lai  devised  by 
will  to  his  eldest  son  Sunth  Lai  J  ha)  sub- 
ject to  an  account  of  all  disbursements  made 
by  Sunth  Lai  J  ha  for  the  benefit  of  the  estate 
as  pleaded  by  him  in  the  last  paragraph  of  his 
written  statement,  and  we  affirm  the  judg- 
ment of  the  Principal  Sudder  Aipeen  wiih 
this  modification.  The  costs  of  this  appeal 
will  he  charged  to  the  plaintiff.  The  re- 
spondent, Rajah  Neelanund  Singh,  will  obtain 
his  costs  b6aring  interest  from  plaintiff, 
appellant.        « 
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The  34th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpherson,  Judges. 

\    Jvitdictioii— Suit  to  tet  aside  comDromise  by 
L         legal  guardian  in  execution  of  decree. 

I    Regular  Appeals  from  a  decision  passed  by 
I       Moulvie  Symi  Imdad  Alt   Khan,   Prin- 
!       dpdl    Sudder  Ameen  of    Tirhoof,    doled 
the  iglh  April  1866. 

Case  No.  254  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (De- 
fendants), Appellants^ 

versus 

Soobah  Junnuk  Lai  Jha  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Dwarkanath  Milter  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs,  R.  T,  Allan  and  C.  Gregory,  and 
Bahoos  Sreenath  Doss  and  Chunder  Ma- 
dkuh  Ghose  for  Respondents. 

Case  No.  269  of  1866. 

Bissessnr  Narain  Mohunt  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Soobah    Junnuk    Lai    Jha    (Plaintiff)    and 
others  (Defendants),  Respondents, 

Mr,  R,  T,  Allan  for  Appellant. 

Mr,  G,  C  Paul  for  Respondents. 

Suit  laid  at  Rupees  24,736-1 1-4-10. 

A  person  made  liable  under  a  decree  for  mesne-pro- 
iits  cannot  get  rid  of  the  effe^  of  that  decree  by  bring- 
jog  a  fresh  suit  t»  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution  of  that 
decree  was  taken  out  against  him. 

^A,  y, — ^These  cases  are  similar  to  the 
appeals  Nos.  113  and  131  which  have  been 
brought  up  together. 

A  recital  of  the  subject  of  dispute  and  of 

|be  position  of  the  litigants  has  been  given 

in  our  judgment  in  Nos.  X13  and  131,  and  it 

is  unnecessary  to  repeat  it  here.     We  need 

only  notice  that  the  plaintiffs  in  this  case  are 

Immuk  Lai  Jha,  the  second  son  of  Heera 

ul  Jha,  and  certain  parties  to  whom  he  has 

toU  portions  of  his  share   in  the  property 

Wt  by  his  father.    The  object  of  the  suit 

ni  this,  as  in  the  other  case  instituted  by 

iXiQrga  Lai,  is  to  set  aside  the  will  alleged 

to  have  been   executed  by  Heera  Lai,  by 

*Mch  he  left  the   whole  of  his  property, 

OKcept  one  village  and  som^  elephants  and 

InvKt,  to  his  eldest  son  SunthXal  Jha,  and 

Appointed  his  wife   Suthbhama  to  be,  the 

Vol  VII. 


guardian  of  her  two  sons,  Sunth  Lai  and 
Junnuk  Lai,  the  plaintiffs  in  this  case,  and 
of  her  step-son  Doorga  Lai. 

For  reasons  assigned  in  our  judgment  in 
appeal  113  we  think  the  appeal  of  Pirthee 
1^1  Jha,  No.  254  of  1866,  must  be  decreed 
with  costs.  The  plaintiff  was  made  liable, 
under  a  decree  of  the  High  Court  dated 
3rd  July  1863,  for  mesne-profits  to  these 
appellants ;  and  he  cannot  get  rid  of  the 
effect  of  that  decree  by  bringing  a  fresh 
suit  to  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution 
of  that  decree  was  taken  out  against  him. 
If  plaintiff  is  unwilling  to  abide  by  the 
compromise,  the  appellants  will  have  a  right 
to  execute  their  decree  in  full  against  him ; 
but  he  cannot  make  them  parties  to  this  suit. 
We,  therefore,  dismiss  this  part  of  his  suit 
against  the  appellant  in  case  No.  254  with 
costs  bearing  interest. 

The  Principal  Sudder  Ameen  has  dis* 
missed  the  plaintiff's  claim  to  the  villages  in 
Pergunnah  Dhuppa  mortgaged  by  the  father 
of  Neelanund  Singh  to  Heera  Lai,  on  the 
ground  that  they  were  the  self-acquired 
property  of  Heera  Lai;  that  he  might 
leave  them  to  whom  he  pleased;  and  that 
plaintiff  had  no  legal  claim  to  them.  Prom 
this  judgment,  Soobah  Junnuk  Lai  Jha,  the 
original  plaintiff,  has  made  no  appeal ;  but 
an  appeal  has  been  preferred  by  Bissessur 
Narain  Mohunt,  to  whom  Junnuk  Lai  has 
transferred  the  whole  of  his  rights  in  Per* 
gunnah  Dhuppa,  and  a  share  of  his  rights 
in  the  rest  of  the  ancestral  property. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  of  two  of  the  attesting  wit« 
nesses,  that  the  will  of  Heera  Lai  Jha  was 
duly  executed  by  him ;  but  he  holds  it  to  be 
inoperative  as  being  in  contravention  to  the 
principles  of  Hindoo  Law  current  in  Mithila. 
We  have  read  the  evidence  of  the  attesting 
witnesses,  and  find  no  reason  to  distrust  that 
evidence,  which  is  quite  sufficient  to  prove 
the  execution  of  the  will. 

An  objection  was  taken  to  our  hearing" 
the  appeal  (No.  269)  preferred  by  Bissessur 
Narain,  on  the  ground  that  he  was  not  in- 
terested in  the  property  when  the  suit  was 
instituted  ;  that  the  original  plaintiff, 
Junnuk  Lai  Jha,  subsequently  transferred 
a  part  of  his  interest  to  the  appellant ;  that 
Junnuk  Lai  is  satisfied  with  the  order  pass« 
ed  below ;  but  the  appellant,  who  is  a  stranger, 
seeks  to^  carry  on  the  case  which  the 
original  plaintiff  has  abandoned ;  that  Bis- 
sessur Narain  should  not  have  been  made 
a  plaintiff  by  the  Lower  Court,  or,  if  allowed 
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guardian,  being  a  forgery  as  alleged  by  plaint- 
iff ;  and,  2ndy  whether  the  will  is  or  is  not 
a  forgery. 

We  think  the  first  point  may  be  disposed 
of  irrespective  of  the  second.  We  do  not 
thinic  that  it  is  material  for  the  right  dis- 
posal of  the  former  question,  first  to  deter- 
mine the  latter.  The  validity  or  otherwise 
of  Sathbhama's  acts  is  a  question  not  neces- 
sarily dependent  on  the  question  of  the 
validity  of  the  will. 

Now,  it  is  said,  as  observed  by  the  learned 
Counsel,  Mr.  Doyne,  that  the  plaintiff  de- 
clares that  Suthbhama  had  no  authority  to 
act  as  his  guardian,  and  that  all  her  acts  for 
him  in  that  capacity  are  void,  as  having  been 
done  without  authority ;  and  yet  he  wishes 
to  take  advantage  of  tliose  acts  as  far  as  they 
are  beneficial  to  him,  but  to  repudiate  them 
when,  in  his  opinion,  they  are  no  longer  so. 
We  concur  with  the  learned  Counsel  in 
thinking  that  plaintiff  must  take  the  act  of 
Suthbhama  in  its  entirety.  If  plaintiff  wishes 
to  take  advantage  of  Suthbhama's  act  in 
foreclosing  the  mortgage,  he  must  acknow- 
ledge that  she  did  so  in  the  capacity  .of  his 
guardian.  If  he  deny  that  she  had  authority 
to  act  as  his  guardian,  then  the  foreclosure 
she  t^de  is  of  no  benefit  to  the  plaintiff — 
no  foreclosure  as  regards  his  share  of  the 
property  has  been  made — the  mortgage  is, 
as  regards  plaintiff,  still  in  force,  and,  before 
he  can  sue  for  possession,  he  must  issue  fresh 
notice  of  foreclosure. 

Looking,  however,  at  the  position  of 
Suthbhania,  and  the  conduct  of  the  respond- 
ent Rajah  Neelanund  Singh,  we  think  that 
he  was  fully  justified  in  dealing  with  Suth- 
bhama. She  had  been  declared  by  the 
Courts  entitled  to  act  as  guardian  to  the  chil- 
dren of  Heera  Lai,  and  was  de  facto  manager 
of  his  property  on  their  behalf,  and  as  such 
had  brought  the  suit  for  foreclosure,  and  was 
the  only  person  with  whom  the  mortgagor 
could  deal.  It  is  not  pretended  that  there 
was  any  collusion  between  the  mortgagor 
Vnd  Suthbhama.  So  far  as  the  mortgagor 
is  concerned,  we  see  nothing  but  fair  dealing 
in  his  conduct ;  and,  even  if  the  compromise 
were  detrimental  to  the  plaintiff's  interest, 
we  think  that  it  cannot  be  now  disturbed 
as  it  was  entered  in  good  faith.  We  have 
been  asked,  in  the  event  of  our  rejecting 
this  part  of  the  appeal,  to  give  to  the  plaint- 
iff a  portion  of-  the  51,000  rupees  paid  by 
the  mortgagor  on  the  compromise.  But  this 
is  no  part  of  his  prayer  in  the  pbint,  and 
we  think  he  must  be  restricted  to  what  he 
asks  for  there.    Besides,  it  is  clear  from  the 


manner  in  which  this  property  is  described 
in  the  plaint  that  plaintiff  considered  it  to 
be  the  self-acquired  property  of  Heera  Lai, 
and  nothing  to  the  contrary  has  been  shown 
us.  It  is  not  denied  that,  as  his  own  acquired 
property,  Heera  Lai  might  dispose  of  itu 
he  pleased ;  and,  if  his  will  be  proved,  it  is 
clear  that  this  sum  is  the  property  of  the  eldest 
son  alone  to  whom  he  left  it.  • 

On  the  second  point  raised  in  appeal  as 
to  the  genuineness  of  the  will  of  Heera  Lai, 
we  think  the  Principal  Sudder  Ameen  has 
come  to  a  conclusion  without  sufficient  evi- 
dence to  support  it  ;  and,  had  the  question 
not  been  disposed  of  in  another  appeal  No. 
269  now  before  us,  we  should  have  been 
obliged  to  return  this  case  for  further 
evidence.  We  have,  however,  had  appeal 
No.  269  before  us  along  with  this  case, 
and  in  that  case  all  the  parties  concerned 
in  the  present  suit  were  before  the  Court 
and  present  when  this  question  was  dis- 
posed of  by  the  Principal  Sudder  Ameen, 
and  we  receive  the  e\'idence  taken  in  that 
case  as  evidence  in  this.  We  think  it 
necessary,  however,  to  point  out  to  the 
Principal  Sudder  Ameen  that  the  proceed- 
ings taken  in  the  Act  XIX.  case  are  not 
evidence  in  this,  particularly  as  one  of  the 
objects  of  the  present  suit  is  to  set  aside 
those  proceedings.  Nor  is  the  letter  alleged 
to  have  been  written  by  Heera  Lai  to  the 
Supreme  Council,  slating  that  he  had  made 
a  will,  any  evidence,  for  that  letter  has  not 
been  proved  in  this  case.  The  Principal 
i  Sudder  Ameen  should  have  had  the  will 
I  proved  in  the  usual  manner  by  the  evidence 
of  the  attesting  witnesses,  and  we  do  not 
I  understand  why  they  were  not  required  to 
attend. 

We  think  that  the  plaintiff  is  entitled  to  a 
decree  for  a  third  of  the  property  belonging 
to  his  father  (excepting  the  sum  of  Rupees 
51,000,  which  is  the  equivalent  of  the  self- 
acquired  property  of  Heera  Lai  devised  bj 
will  to  his  eldest  son  Sunth  Lai  Jha)  sab* 
ject  to  an  account  of  all  disbursements  made 
by  Sunth  Lai  Jha  for  the  benefit  of  the  esute 
as  pleaded  by  him  in  the  last  paragraph  of  his 
written  statement,  and  we  sdlrm  the  judg- 
ment of  the  Principal  Sudder  Aipeen  with 
this  modification.  The  costs  of  this  appeal 
will  he  charged  to  the  plaintiff.  The  re- 
spondent, Rajah  Neelanund  Singh,  will  obtain 
his  costs  bearing  interest  from  phiintiff» 
appellant.        ; 
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The  34th  January  1867. 

Preseni  : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpherson^  Judges, 

Jiriidictioii— Suit  to  tet  aside  comDromise  by 
legal  guardian  in  execution  of  decree. 

Regular  Appeals  from  a  decision  passed  by 
Moulvie  Symi  Imdad  Ali  Khatty  Prin- 
cipal  Sudder  Ameen  of  Tirhoot^  dated 
the  igth  April  1866. 

Case  No.  254  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (De- 
fendants), Appellants^ 

versus 

Soobah  Junnuk  Lai  Jha  and  others  (Plaint- 
iffs), Respondents, 

Baioos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Mmrs,  R,  T.  Allan  and  C  Gregory^  and 
Bahoos  Sreenath  Doss  and  Chunder  Ma- 
dhub  Ghose  for  Respondents. 

Case  No.  269  of  1866. 

Bissessur  Narain  Mohunt  (one  of  the 
Plaintiffs),  Appellant^ 

versus 

Soobah    Junnuk    Lai    Jha    (Plaintiff)    and 
others  (Defendants),  Respondents. 

Mr,  R.  T.  Allan  for  Appellant. 

Mr,  G,  C,  Paul  for  Respondents. 

Suit  laid  at  Rupees  24,736-11-4-10. 

A  person  made  liable  under  a  decree  for  mesne-pro- 
fib  cannot  get  rid  of  the  effect  of  that  decree  by  bnng- 
JBg  a  fresh  suit  t»  set  aside  the  compromise  entered 
into  hf  his  legal  g^uardian,  when  execution  of  that 
decite  was  taken  oat  against  him. 

^A,  7. — ^Tmese  cases  are  similar  to  the 
appeals  Nos.  113  and  131  which  have  been 
brought  up  together. 

A  recital  of  the  subject  of  dispute  and  of 
tbe  position  of  the  litigants  has  been  given 
in  our  judgment  in  Nos.  113  and  131,  and  it 
is  unnecessary  to  repeat  it  here.  We  need 
only  notice  that  the  plaintiffs  in  this  case  are 
lonnuk  Lai  Jha,  the  second  son  of  Heera 
lal  Jha,  and  certain  parties  to  whom  he  has 
sold  portions  of  his  share  in  the  property 
Wt  by  his  father.  The  object  of  the  suit 
in  this,  as  in  the  other  case  instituted  by 
Do9rga  Lai,  is  to  set  aside  the  will  alleged 
to  have  been  executed  by  Heera  Lai,  by 
^ich  he  left  the  whole  of  his  property, 
c^ept  one  village  and  some  elephants  and 
Worses,  to  his  eldest  son  SunthXal  Jha,  and 
^^nted  his  wife   Sutbbhama  to  be.  the 
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guardian  of  her  two  sons,  Sunth  Lai  and 
Junnuk  Lai,  the  plaintiffs  in  this  case,  and 
of  her  step-son  Doorga  Lai. 

For  reasons  assigned  in  our  judgment  in 
appeal  113  we  think  the  appeal  of  Pirthee 
La\  Jha,  No.  254  of  1866,  must  be  decreed 
with  costs.  The  plaintiff  was  made  liable, 
under  a  decree  of  the  High  Court  dated 
3rd  July  1863,  for  mesne-profits  to  these 
appellants ;  and  he  cannot  get  rid  of  the 
effect  of  that  decree  by  bringing  a  fresh 
suit  to  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution 
of  that  decree  was  taken  out  against  him. 
If  plaintiff  is  unwilling  to  abide  by  the 
compromise,  the  appellants  will  have  a  right 
to  execute  their  decree  in  full  against  him ; 
but  he  cannot  make  them  parties  to  this  suit. 
We,  therefore,  dismiss  this  part  of  his  suit 
against  the  appellant  in  case  No.  254  with 
costs  bearing  interest. 

The  Principal  Sudder  Ameen  has  dis- 
missed  the  plaintiff's  claim  to  the  villages  in 
Pergunnah  Dhuppa  mortgaged  by  the  father 
of  Neelanund  Singh  to  Heera  Lai,  on  the 
ground  that  they  were  the  self-acquired 
property  of  Heera  Lai;  that  he  might 
leave  them  to  whom  he  pleased;  and  that 
plaintiff  had  no  legal  claim  to  them.  J'rom 
this  judgment,  Soobah  Junnuk  Lai  Jha,  the 
original  plaintiff,  has  made  no  appeal ;  but 
an  appeal  has  been  preferred  by  Bissessur 
Narain  Mohunt,  to  whom  Junnuk  Lai  has 
transferred  the  whole  of  his  rights  in  Per- 
gunnah Dhuppa,  and  a  share  of  his  rights 
in  the  rest  of  the  ancestral  property. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  of  two  of  the  attesting  wit* 
nesses,  that  the  will  of  Heera  Lai  Jha  was 
duly  executed  by  him ;  but  he  holds  it  to  be 
inoperative  as  being  in  contravention  to  the 
principles  of  Hindoo  Law  current  in  Mithila. 
We  have  read  the  evidence  of  the  attesting 
witnesses,  and  find  no  reason  to  distrust  that 
evidence,  which  is  quite  sufficient  to  prove 
the  execution  of  the  will. 

An  objection  was  taken  to  our  hearing 
the  appeal  (No.  269)  preferred  by  Bissessur 
Narain,  on  the  ground  that  he  was  not  in- 
terested  in  the  property  when  the  suit  was 
instituted  ;  that  the  original  plaintifiF, 
Junnuk  Lai  Jha,  subsequently  transferred 
a  part  of  his  interest  to  the  appellant ;  that 
Junnuk  Lai  is  satisfied  with  the  order  pass- 
ed below ;  but  the  appellant,  who  is  a  stranger, 
seeks  to^  carry  on  the  case  which  the 
original  plaintiff  has  abandoned ;  that  Bis- 
sessur Narain  should  not  have  been  made 
a  plaintiff  by  the  Lower  Court,  or,  if  allowed 
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guardian,  being  a  forgery  as  alleged  by  plaint- 
iff ;  and,  2nd,  whether  the  will  is  or  is  not 
a  forgery. 

We  think  the  first  point  may  be  disposed 
of  irrespective  of  the  second.  We  do  not 
think  that  it  is  material  for  the  right  dis- 
posal of  the  former  question,  first  to  deter- 
mine the  latter.  The  validity  or  otherwise 
of  Suthbhama's  acts  is  a  question  not  neces- 
sarily dependent  on  the  question  of  the 
validity  of  the  will. 

Now,  it  is  said,  as  observed  by  the  learned 
Counsel,  Mr.  Doyne,  that  the  plaintiff  de- 
clares that  Suthbhama  had  no  authority  to 
act  as  his  guardian,  and  that  all  her  acts  for 
him  in  that  capacity  are  void,  as  having  been 
done  without  authority ;  and  yet  he  wishes 
to  take  advantage  of  tliose  acts  as  far  as  they 
are  beneficial  to  him,  but  to  repudiate  them 
when,  in  his  opinion,  they  are  no  longer  so. 
We  concur  with  the  learned  Counsel  in 
thinking  that  plaintiff  must  take  the  act  of 
Suthbhama  in  its  entirety.  If  plaintiff  wishes 
to  take  advantage  of  Suthbhama's  act  in 
foreclosing  the  mortgage,  he  must  acknow- 
ledge that  she  did  so  in  the  capacity  of  his 
guardian.  If  he  deny  that  she  had  authority 
to  act  as  his  guardian,  then  the  foreclosure 
she  t^de  is  of  no  benefit  to  the  plaintiff — 
no  foreclosure  as  regards  his  share  of  the 
property  has  been  made — ^^the  mortgage  is, 
as  regards  plaintiff,  still  in  force,  and,  before 
he  can  sue  for  possession,  he  must  issue  fresh 
notice  of  foreclosure. 

Looking,  however,  at  the  position  of 
Suthbhania,  and  the  conduct  of  the  respond- 
ent Rajah  Neelanund  Singh,  we  think  that 
he  was  fully  justified  in  dealing  with  Suth- 
bhama. She  had  been  declared  by  the 
Courts  entitled  to  act  as  guardian  to  the  chil- 
dren of  Heera  Lai,  and  was  de  facto  manager 
of  his  property  on  their  behalf,  and  as  such 
had  brought  the  suit  for  foreclosure,  and  was 
the  only  person  with  whom  the  mortgagor 
could  deal.  It  is  not  pretended  that  there 
was  any  collusion  between  the  mortgagor 
*and  Suthbhama.  So  far  as  the  mortgagor 
is  concerned,  we  see  nothing  but  fair  dealing 
in  his  conduct ;  and,  even  if  the  compromise 
were  detrimental  to  the  plaintiff's  interest, 
we  think  that  it  cannot  be  now  disturbed 
as  it  was  entered  in  good  faith.  We  have 
been  asked,  in  the  event  of  our  rejecting 
this  part  of  the  appeal,  to  give  to  the  plaint- 
iflF  a  portion  of-  the  51,000  rupees  paid  by 
the  mortgagor  on  the  compromise.  But  this 
is  no  part  of  his  prayer  in  the  pbint,  and 
we  think  he  must  be  restricted  to  what  he 
asks  for  there.    Besides,  it  is  clear  from  the 


manner  in  which  this  property  is  described 
in  the  plaint  that  plaintiff  considered  it  to 
be  the  self-acquired  property  of  Heera  Lai, 
and  nothing  to  the  contrary  has  been  shown 
us.  It  is  not  denied  that,  as  his  own  acquired 
property,  Heera  Lai  might  dispose  of  it  as 
he  pleased ;  and,  if  his  will  be  proved,  it  is 
clear  that  this  sum  is  the  property  of  the  eldest 
son  alone  to  whom  he  left  it.  • 

On  the  second  point  raised  in  appeal  as 
to  the  genuineness  of  the  will  of  Heera  Lai, 
we  think  the  Principal  Sudder  Ameen  has 
come  to  a  conclusion  without  sufficient  evi- 
dence to  support  it  ;  and,  had  the  question 
not  been  disposed  of  in  another  appeal  No. 
269  now  before  us,  we  should  have  been 
obliged  to  return  this  case  for  further 
evidence.  We  have,  however,  had  appeal 
No.  269  before  us  along  with  this  case, 
and  in  that  case  all  the  parties  concerned 
in  the  present  suit  were  before  the  Conrt 
and  present  when  this  question  was  dis- 
posed of  by  the  Principal  Sudder  Ameen, 
and  we  receive  the  evidence  taken  in  that 
case  as  evidence  in  this.  We  think  it 
necessary,  however,  to  point  out  to  the 
Principal  Sudder  Ameen  that  the  proceed- 
ings taken  in  the  Act  XIX.  case  are  not 
evidence  in  this,  particularly  as  one  of  the 
objects  of  the  present  suit  is  to  set  aside 
those  proceedings.  Nor  is  the  letter  alleged 
j  to  have  been  written  by  Heera  Lai  to  the 
I  Supreme  Council,  stating  that  he  had  made 
a  will,  any  evidence,  for  that  letter  has  not 
I  been  proved  in  this  case.  The  Principal 
i  Sudder  Ameen  should  have  had  the  will 
i  proved  in  the  usual  manner  by  the  evidence 
of  the  attesting  witnesses,  and  we  do  not 
I  understand  why  they  were  not  required  to 
attend. 

We  think  that  the  plaintiff  is  entitled  to  a 
decree  for  a  third  of  the  property  belonging 
to  his  father  (excepting  the  sum  of  Rupees 
51,000,  which  is  the  equivalent  of  the  self- 
acquired  property  of  Heera  Lai  devised  bj 
will  to  his  eldest  son  Sunth  Lai  J  ha)  sab- 
ject  to  an  account  of  all  disbursements  made 
by  Sunth  Lai  Jha  for  the  benefit  of  the  esute 
as  pleaded  by  him  in  the  last  paragraph  of  his 
written  statement,  and  we  sd£rm  the  judg- 
ment of  the  Principal  Sudder  Aipeen  with 
this  modification.  The  costs  of  this  appeal 
will  be  charged  to  the  plaintiff.  The  re- 
spondent, Rajah  Neelanund  Singh,  will  obtain 
his  costs  bearing  interest  from  plaintiff, 
appellant.        « 
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The  34th  January  1867. 

Presenl : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpherson,  Judges. 

JviidictuHi—Sitit  to  tet  aside  compromise  by 
legal  guardian  in  execution  of  decree. 

Regular  Appeals  from  a  decision  passed  by 
Moulvie  Sy9d  Imdad  Ali  Khan,  Prin- 
cipal Sudder  Ameen  of  Tirhool,  doled 
the  iglh  April  1866. 

Case  No.  254  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (De- 
fendants), Appellants^ 

versus 

Soobah  Junnuk  Lai  Jha  and  others  (Plaint- 
iffs), Respondents. 

Baboos  Dwarkanath  Miller  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs,  R,  T.  Allan  and  C  Gregory,  and 
Baboos  Sreenalh  Doss  and  Chunder  Ma- 
dhub  Ghose  for  Respondents. 

Case  No.  269  of  1866. 

Bissessur  Narain  Mohunt  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Soobah    Junnuk    Lai    Jha    (Plaintiff)    and 
others  (Defendants),  Respondents. 

Mr.  R,  T.  Allan  for  Appellant. 

Mr.  G.  C.  Paul  for  Respondents. 

Suit  laid  at  Rupees  24,736-1 1-4-10. 

A  person  made  liable  under  a  decree  for  mesoe-pro- 
jits  cannot  get  rid  of  the  effe^  of  that  decree  by  bnng- 
vof  a  fresh  suit  t»  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution  of  that 
decree  was  taken  out  against  him. 

Loch,  J. — ^These  cases  are  similar  to  the 
appeals  Nos.  113  and  131  which  have  been 
brought  up  together. 

A  recital  of  the  subject  of  dispute  and  of 

|be  position  of  the  litigants  has  been  given 

in  our  judgment  in  Nos.  113  and  131,  and  it 

is  unnecessary  to  repeat  it  here.     We  need 

only  notice  that  the  plaintiffs  in  this  case  are 

jonnuk  Lai  Jha,  the  second  son  of  Heera 

ul  Jha,  and  certain  parties  to  whom  he  has 

md  portions  of  his  share   in  the  property 

Wt  by  his  father.     The  object  of  the  suit 

in  this,  as  in  the  other  case   instituted   by 

I)o9rga  Lai,  is  to  set  aside  the  will  alleged 

to  have  been   executed  by  Heera  Lai,  by 

''hich  he  left  the   whole  gf  his  property, 

^ept  one  village  and  som^  elephants  and 

oorses,  to  his  eldest  son  SunthT.al  Jha,  and 

appointed  hit  wife   Smbbhama  to  bei  the 
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guardian  of  her  two  sons,  Sunth  Lai  and 
Junnuk  Lai,  the  plaintiffs  in  this  case,  and 
of  her  step-son  Doorga  Lai. 

For  reasons  assigned  in  our  judgment  in 
appeal  113  we  think  the  appeal  of  Pirthee 
VaX  Jha,  No.  254  of  1866,  must  be  decreed 
with  costs.  The  plaintiff  was  made  liable, 
under  a  decree  of  the  High  Court  dated 
3rd  July  1863,  for  mesne-profits  to  these 
appellants;  and  he  cannot  get  rid  of  the 
effect  of  that  decree  by  bringing  a  fresh 
suit  to  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution 
of  that  decree  was  taken  out  against  him. 
If  plaintiff  is  unwilling  to  abide  by  the 
compromise,  the  appellants  will  have  a  right 
to  execute  their  decree  in  full  against  him ; 
but  he  cannot  make  them  parties  to  this  suit. 
We,  therefore,  dismiss  this  part  of  his  suit 
against  the  appellant  in  case  No.  254  with 
costs  bearing  interest. 

The  Principal  Sudder  Ameen  has  dis* 
missed  the  plaintiff's  claim  to  the  villages  in 
Pergunnah  Dhuppa  mortgaged  by  the  father 
of  Neelanund  Singh  to  Heera  Lai,  on  the 
ground  that  they  were  the  self-acquired 
property  of  Heera  Lai ;  that  he  might 
leave  them  to  whom  he  pleased ;  and  that 
plaintiff  had  no  legal  claim  to  them.  Prom 
this  judgment,  Soobah  Junnuk  Lai  Jha,  the 
original  plaintiff,  has  made  no  appeal ;  but 
an  appeal  has  been  preferred  by  Bissessur 
Narain  Mohunt,  to  whom  Junnuk  Lai  has 
transferred  the  whole  of  his  rights  in  Per- 
gunnah Dhuppa,  and  a  share  of  his  rights 
in  the  rest  of  the  ancestral  property. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  of  two  of  the  attesting  wit- 
nesses, that  the  will  of  Heera  Lai  Jha  was 
duly  executed  by  him  ;  but  he  holds  it  to  be 
inoperative  as  being  in  contravention  to  the 
principles  of  Hindoo  Law  current  in  Mithila. 
We  have  read  the  evidence  of  the  attesting 
witnesses,  and  find  no  reason  to  distrust  that 
evidence,  which  is  quite  sufficient  to  prove 
the  execution  of  the  will. 

An  objection  was  taken  to  our  hearing 
the  appeal  (No.  269)  preferred  by  Bissessur 
Narain,  on  the  ground  that  he  was  not  in- 
terested in  the  property  when  the  suit  was 
instituted  ;  that  the  original  plaintifiF, 
Junnuk  Lai  Jha,  subsequently  transferred 
a  part  of  his  interest  to  the  appellant ;  that 
Junnuk  Lai  is  satisfied  with  the  order  pass- 
ed below ;  but  the  appellant,  who  is  a  stranger, 
seeks  to^  carry  on  the  case  which  the 
original  plaintiff  has  abandoned ;  that  Bis- 
sessur Narain  should  not  have  been  made 
a  plaintiff  by  the  Lower  Court,  or,  if  allowed 
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guardian,  being  a  forgery  as  alleged  by  plaint- 
iff ;  and,  2ndy  whether  the  will  is  or  is  not 
a  forgery. 

We  think  the  first  point  may  be  disposed 
of  irrespective  of  the  second.  We  do  not 
think  that  it  is  material  for  the  right  dis- 
posal of  the  former  question,  first  to  deter- 
mine the  latter.  The  validity  or  otherwise 
of  Suthbhama's  acts  is  a  question  not  neces- 
sarily dependent  on  the  question  of  the 
validity  of  the  will. 

Now,  it  is  said,  as  observed  by  the  learned 
Counsel,  Mr.  Doyne,  that  the  plaintiff  de- 
clares that  Suthbhama  had  no  authority  to 
act  as  his  guardian,  and  that  all  her  acts  for 
him  in  that  capacity  are  void,  as  having  been 
done  without  authority ;  and  yet  he  wishes 
to  take  advantage  of  those  acts  as  far  as  they 
are  beneficial  to  him,  but  to  repudiate  tliem 
when,  in  his  opinion,  they  are  no  longer  so. 
We  concur  with  the  learned  Counsel  in 
thinking  that  plaintiff  must  take  the  act  of 
Suthbhama  in  its  entirety.  If  plaintiff  wishes 
to  take  advantage  of  Suthbhama's  act  in 
foreclosing  the  mortgage,  he  must  acknow- 
ledge that  she  did  so  in  the  capacity  of  his 
guardian.  If  he  deny  that  she  had  authority 
to  act  as  his  guardian,  then  the  foreclosure 
she  t^de  is  of  no  benefit  to  the  plaintiff — 
no  foreclosure  as  regards  his  share  of  the 
property  has  been  made — the  mortgage  is, 
as  regards  plaintiff,  still  in  force,  and,  before 
he  can  sue  for  possession,  he  must  issue  fresh 
notice  of  foreclosure. 

Looking,  however,  at  the  position  of 
Suthbhania,  and  the  conduct  of  the  respond- 
ent Rajah  Neelanund  Singh,  we  think  that 
he  was  fully  justified  in  dealing  with  Suth- 
bhama. She  had  been  declared  by  the 
Courts  entitled  to  act  as  guardian  to  the  chil- 
dren of  Heera  Lai,  and  was  de  facto  manager 
of  his  property  on  their  behalf,  and  as  such 
had  brought  the  suit  for  foreclosure,  and  was 
the  only  person  with  whom  the  mortgagor 
could  deal.  It  is  not  pretended  that  there 
was  any  collusion  between  the  mortgagor 
Vnd  Suthbhama.  So  far  as  the  mortgagor 
is  concerned,  we  see  nothing  but  fair  dealing 
in  his  conduct ;  and,  even  if  the  compromise 
were  detrimental  to  the  plaintiff's  interest, 
we  think  that  it  cannot  be  now  disturbed 
as  it  was  entered  in  good  faith.  We  have 
been  asked,  in  the  event  of  our  rejecting 
this  part  of  the  appeal,  to  give  to  the  plaint- 
iflF  a  portion  of-  the  51,000  rupees  paid  by 
the  mortgagor  on  the  compromise.  But  this 
is  no  part  of  his  prayer  in  the  pbint,  and 
we  think  he  must  be  restricted  to  what  he 
asks  for  there.     Besides,  it  is  clear  from  the 


manner  in  which  this  property  is  described 
in  the  plaint  that  plaintiff  considered  it  to 
be  the  self-acquired  property  of  Heera  Lai, 
and  nothing  to  the  contrary  has  been  shown 
us.  It  is  not  denied  that,  as  his  own  acquired 
property,  Heera  Lai  might  dispose  of  it  as 
he  pleased ;  and,  if  his  will  be  proved,  it  is 
clear  that  this  sum  is  the  property  of  the  eldest 
son  alone  to  whom  he  left  it.  • 

On  the  second  point  raised  in  appeal  as 
to  the  genuineness  of  the  will  of  Heera  Lai, 
we  think  the  Principal  Sudder  Ameen  has 
come  to  a  conclusion  without  sufficient  evi- 
dence  to  support  it  ;  and,  had  the  question 
not  been  disposed  of  in  another  appeal  No. 
269  now  before  us,  we  should  have  been 
obliged  to  return  this  case  for  further 
evidence.  We  have,  however,  had  appeal 
No.  269  before  us  along  with  this  case, 
and  in  that  case  all  the  parties  concerned 
in  the  present  suit  were  before  the  Court 
and  present  when  this  question  was  dis- 
posed of  by  the  Principal  Sudder  Ameen, 
and  we  receive  the  evidence  taken  in  that 
case  as  evidence  in  this.  We  think  it 
necessary,  however,  to  point  out  to  the 
Principal  Sudder  Ameen  that  the  proceed- 
ings taken  in  the  Act  XIX.  case  are  not 
evidence  in  this,  particularly  as  one  of  the 
objects  of  the  present  suit  is  to  set  aside 
those  proceedings.  Nor  is  the  letter  alleged 
to  have  been  written  by  Heera  Lai  to  the 
Supreme  Council,  stating  that  he  had  made 
a  will,  any  evidence,  for  that  letter  has  not 
I  been  proved  in  this  case.  The  Principal 
\  Sudder  Ameen  should  have  had  the  will 
I  proved  in  the  usual  manner  by  the  evidence 
of  the  attesting  witnesses,  and  we  do  not 
I  understand  why  they  were  not  required  to 
attend. 

We  think  that  the  plaintiff  is  entitled  to  a 
decree  for  a  third  of  the  property  belonging 
to  his  father  (excepting  the  sum  of  Rupees 
51,000,  which  is  the  equivalent  of  the  self- 
acquired  property  of  Heera  Lai  devised  hj 
will  to  his  eldest  son  Sunth  Lai  Jha)  sab- 
ject  to  an  account  of  all  disbursements  made 
by  Sunth  Lai  Jha  for  the  benefit  of  the  estate 
as  pleaded  by  him  in  the  last  paragraph  of  his 
written  statement,  and  we  sdSrm  the  judg- 
ment of  the  Principal  Sudder  Aipeen  with 
this  modification.  The  costs  of  this  appeal 
will  he  charged  to  the  plaintiff.  The  re- 
spondent, Rajah  Neelanund  Singh,  will  obtain 
his  costs  bearing  interest  from  plaintiff, 
appellant.        ; 
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The  24th  January  1867. 

Preseni  : 

The  Hon  ble  G.  Loch  and  A.  G. 
Macpherson,  Judges. 

Jiriidictim— Suit  to  tet  aside  comDromise  by 
l^[al  guardian  in  execution  of  decree. 

Regular  Appeals  from  a  decision  passed  by 
Moulvie  Symi  Imdad  Ali  Khan,  Prin- 
cipal Sudder  Ameen  of  Tirhoot,  dated 
the  iglh  April  1866. 

Case  No.  254  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (De- 
fendants), Appellants, 

versus 

Soobah  Jannuk  Lai  Jha  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs,  J?.  T,  Allan  and  C  Gregory,  and 
B(^oos  Sreenath  Doss  and  Chunder  Ma- 
dkuh  Ghose  for  Respondents. 

Case  No.  269  of  1866. 

Bissessur  Narain  Mohunt  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Soobah    Junnuk    Lai    Jha    (Plaintiff)    and 
others  (Defendants),  Respondents, 

Mr,  R.  T.  Allan  for  Appellant. 

Mr.  G.  C,  Paul  for  Respondents. 

Soil  laid  at  Rupees  24,736-1  i>4-io. 

A  person  made  liable  under  a  decree  for  mesne-pro- 
fits  cannot  get  rid  of  the  effe^  of  that  decree  by  bnng- 
VBf  afresh  suit  t»  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution  of  that 
decice  was  taken  out  against  him. 

Loch,  7. — ^Tmese  cases  are  similar  to  the 
appeals  Nos.  113  and  131  which  have  been 
brought  up  together. 

A  recital  of  the  subject  of  dispute  and  of 
the  position  of  the  litigants  has  been  given 
in  our  judgment  in  Nos.  113  and  131,  and  it 
is  unnecessary  to  repeat  it  here.  We  need 
only  notice  that  the  plaintiffs  in  this  case  are 

ftIlnuk  Lai  Jha,  the  second  son  of  Heera 
1  Jha,  and  certain  parties  to  whom  he  has 
sold  portions  of  his  share  in  the  property 
Wt  by  his  father.  The  object  of  the  suit 
in  this,  as  in  the  other  case  instituted  by 
Doorga  Lai,  is  to  set  aside  the  will  alleged 
to  have  been  executed  by  Heera  Lai,  by 
which  he  left  the  whole  gf  his  property, 
except  one  village  and  som^  elephants  and 
Inrses,  to  his  eldest  son  SunthXal  Jha,  and 
^^nted  his  wife   Sutbbharna  to  be.  the 
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guardian  of  her  two  sons,  Sunth  Lai  and 
Junnuk  Lai,  the  plaintiffs  in  this  case,  and 
of  her  step-son  Doorga  Lai. 

For  reasons  assigned  in  our  judgment  in 
appeal  113  we  think  the  appeal  of  Pirthee 
LaA  Jha,  No.  254  of  1866,  must  be  decreed 
with  costs.  The  plaintiff  was  made  liable, 
under  a  decree  of  the  High  Court  dated 
3rd  July  1863,  for  mesne-profits  to  these 
appellants;  and  he  cannot  get  rid  of  the 
effect  of  that  decree  by  bringing  a  fresh 
suit  to  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution 
of  that  decree  was  taken  out  against  him. 
If  plaintiff  is  unwilling  to  abide  by  the 
compromise,  the  appellants  will  have  a  right 
to  execute  their  decree  in  full  against  him ; 
but  he  cannot  make  them  parties  to  this  suit. 
We,  therefore,  dismiss  this  part  of  his  suit 
against  the  appellant  in  case  No.  254  with 
costs  bearing  interest. 

The  Principal  Sudder    Ameen   has  dis- 
missed  the  plaintiff's  claim  to  the  villages  in 
Pergunnah  Dhuppa  mortgaged  by  the  father 
of  Neelanund  Singh  to  Heera  Lai,  on  the 
\  ground    that    they    were   the    self-acquired 
I  property    of    Heera    Lai ;    that    he    might 
;  leave  them  to  whom  he  pleased ;  and  that 
!  plaintiff  had  no  legal  claim  to  them.     Prom 
j  this  judgment,  Soobah  Junnuk  Lai  Jha,  the 
!  original  plaintiff,  has  made  no  appeal  ;  but 
an  appeal  has  been  preferred  by  Bissessur 
Narain  Mohunt,  to  whom   Junnuk  Lai  has 
transferred  the  whole  of  his  rights  in  Per- 
gunnah Dhuppa,  and  a  share  of  his  rights 
in  the  rest  of  the  ancestral  property. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  of  two  of  the  attesting  wit* 
nesses,  that  the  will  of  Heera  Lai  Jha  was 
duly  executed  by  him ;  but  he  holds  it  to  be 
inoperative  as  being  in  contravention  to  the 
principles  of  Hindoo  Law  current  in  Mithila. 
We  have  read  the  evidence  of  the  attesting 
witnesses,  and  find  no  reason  to  distrust  that 
evidence,  which  is  quite  sufficient  to  prove 
the  execution  of  the  will. 

An  objection  was  taken  to  our  hearing 
the  appeal  (No.  269)  preferred  by  Bissessur 
Narain,  on  the  ground  that  he  was  not  in- 
terested  in  the  property  when  the  suit  was 
instituted  ;  that  the  original  plaintifiF, 
Junnuk  Lai  Jha,  subsequently  transferred 
a  part  of  his  interest  to  the  appellant ;  that 
Junnuk  Lai  is  satisfied  with  the  order  pass** 
ed  below ;  but  the  appellant,  who  is  a  stranger, 
seeks  to^  carry  on  the  case  which  the 
original  plaintiff  has  abandoned ;  that  Bis- 
sessur Narain  should  not  have  been  made 
I  a  plaintiff  by  the  Lower  Court,  or,  if  allowed 
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guardian,  being  a  forgery  as  alleged  by  plaint- 
iff ;  and,  2nd,  whether  the  will  is  or  is  not 
a  forgery. 

We  think  the  first  point  may  be  disposed 
of  irrespective  of  the  second.  We  do  not 
think  that  it  is  material  for  the  right  dis- 
posal of  the  former  question,  first  to  deter- 
mine the  latter.  The  validity  or  otherwise 
of  Suthbhama's  acts  is  a  question  not  neces- 
sarily dependent  on  the  question  of  the 
validity  of  the  will. 

Now,  it  is  said,  as  observed  by  the  learned 
Counsel,  Mr.  Doyne,  that  the  plaintiff  de- 
clares that  Suthbhama  had  no  authority  to 
act  as  his  guardian,  and  that  all  her  acts  for 
him  in  that  capacity  are  void,  as  having  been 
done  without  authority ;  and  yet  he  wishes 
to  take  advantage  of  those  acts  as  far  as  they 
are  beneficial  to  him,  but  to  repudiate  them 
when,  in  his  opinion,  they  are  no  longer  so. 
We  concur  with  the  learned  Counsel  in 
thinking  that  plaintiff  must  take  the  act  of 
Suthbhama  in  its  entirety.  If  plaintiff  wishes 
to  take  advantage  of  Suthbhama's  act  in 
foreclosing  the  mortgage,  he  must  acknow- 
ledge that  she  did  so  in  the  capacity  of  his 
guardian.  If  he  deny  that  she  had  authority 
to  act  as  his  guardian,  then  the  foreclosure 
she  mnide  is  of  no  benefit  to  the  plaintiff — 
no  foreclosure  as  regards  his  share  of  the 
property  has  been  made — the  mortgage  is, 
as  regards  plaintiff,  still  in  force,  and,  before 
he  can  sue  for  possession,  he  must  issue  fresh 
notice  of  foreclosure. 

Looking,  however,  at  the  position  of 
Suthbhania,  and  the  conduct  of  the  respond- 
ent Rajah  Neelanund  Singh,  we  think  that 
he  was  fully  justified  in  dealing  with  Suth- 
bhama. She  had  been  declared  by  the 
Courts  entitled  to  act  as  guardian  to  the  chil- 
dren of  Heera  Lai,  and  was  de/acio  manager 
of  his  property  on  their  behalf,  and  as  such 
had  brought  the  suit  for  foreclosure,  and  was 
the  only  person  with  whom  the  mortgagor 
could  deal.  It  is  not  pretended  that  there 
was  any  collusion  between  the  mortgagor 
Vnd  Suthbhama.  So  far  as  the  mortgagor 
is  concerned,  we  see  nothing  but  fair  dealing 
in  his  conduct ;  and,  even  if  the  compromise 
were  detrimental  to  the  plaintiff's  interest, 
we  think  that  it  cannot  be  now  disturbed 
as  it  was  entered  in  good  faith.  We  have 
been  asked,  in  the  event  of  our  rejecting 
this  part  of  the  appeal,  to  give  to  the  plaint- 
iff a  portion  of-  the  51,000  rupees  paid  by 
the  mortgagor  on  the  compromise.  But  this 
is  no  part  of  his  prayer  in  the  pbint,  and 
we  think  he  must  be  restricted  to  what  he 
asks  for  there.    Besides,  it  is  clear  from  the 


manner  in  which  this  property  is  described 

I  in  the  plaint  that  plaintiff  considered  it  to 

j  be  the  self-acquired  property  of  Heera  Lai, 

.  and  nothing  to  the  contrary  has  been  shown 

I  us.     It  is  not  denied  that,  as  his  own  acquired 

property,  Heera  Lai  might  dispose  of  itu 

he  pleased ;  and,  if  his  will  be  proved,  it  is 

clear  that  this  sum  is  the  property  of  the  eldest 

son  alone  to  whom  he  left  it. « 

On  the  second  point  raised  in  appeal  as 
to  the  genuineness  of  the  will  of  Heera  Lai, 
we  think  the  Principal  Sudder  Ameen  has 
come  to  a  conclusion  without  sufficient  evi- 
dence  to  support  it  ;  and,  had  the  question 
not  been  disposed  of  in  another  appeal  No. 
269  now  before  us,  we  should  have  been 
obliged  to  return  this  case  for  further 
evidence.  We  have,  however,  had  appeal 
No.  269  before  us  along  with  this  case, 
and  in  that  case  all  the  parties  concerned 
in  the  present  suit  were  before  the  Court 
and  present  when  this  question  was  dis- 
posed of  by  the  Principal  Sudder  Ameen, 
and  we  receive  the  evidence  taken  in  that 
case  as  evidence  in  this.  We  think  it 
necessary,  however,  to  point  out  to  the 
Principal  Sudder  Ameen  that  the  proceed- 
ings taken  in  the  Act  XIX.  case  are  not 
evidence  in  this,  particularly  as  one  of  the 
objects  of  the  present  suit  is  to  set  aside 
those  proceedings.  Nor  is  the  letter  alleged 
'  to  have  been  written  by  Heera  Lai  to  the 
j  Supreme  Council,  stating  that  he  had  made 
a  will,  any  evidence,  for  that  letter  has  not 
!  been  proved  in  this  case.  The  Principal 
.  Sudder  Ameen  should  have  had  the  will 
>  proved  in  the  usual  manner  by  the  evidence 
of  the  attesting  witnesses,  and  we  do  not 
I  understand  why  they  were  not  required  to 
attend. 

We  think  that  the  plaintiff  is  entitled  to  a 
decree  for  a  third  of  the  property  belonging 
to  his  father  (excepting  the  sum  of  Rupees 
51,000,  which  is  the  equivalent  of  the  self- 
acquired  property  of  Heera  Lai  devised  bj 
will  to  his  eldest  son  Sunth  Lai  Jha)  snb^ 
ject  to  an  account  of  all  disbursements  made 
by  Sunth  Lai  Jha  for  the  benefit  of  the  esute 
as  pleaded  by  him  in  the  last  paragraph  of  bis 
wriuen  statement,  and  we  flifirm  the  judg- 
ment of  the  Principal  Sudder  Aipeen  wiih 
this  modification.  The  costs  of  this  appeal 
will  l>e  charged  to  the  plaintiff.  The  re- 
spondent. Rajah  Neelanund  Singh,  will  obtain 
his  costs  btoring  interest  from  plaintiff, 
appellant.        ^ 
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The  34th  January  1867. 

Preseni  : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpherson,  Judges. 

Jviidictioa— Suit  to  aet  aside  comDromise  by 
l^gal  s^oardian  in  ezecntion  of  decree. 

Regular  Appeals  from  a  decision  passed  by 
Moulvie  Sywd  Imdad  Ali  Khauj  Prin- 
cipal Sadder  Ameen  of  Tirhooly  dated 
ike  iglh  April  1866, 

Case  No.  254  of  1866. 

Soobah  Pirthee  Lai  Jha  and  others  (De- 
fendants), AppellantSy 

versus 

Soobah  Junnuk  Lai  Jha  and  others  (Plaint- 
ifiPs),  Respondents, 

Babaos  Dwar/ianath  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Messrs.  R,  T.  Allan  and  C,  Gregory,  and 
Baboos  Sreenath  Doss  and  Chunder  Ma- 
dhub  Ghose  for  Respondents. 

Case  No.  269  of  1866. 

Bissessnr  Narain  Mohunt  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Soobah   Junnuk    Lai    Jha    (Plaintiff)    and 
others  (Defendants),  Respondents, 

Mr,  R.  T,  Allan  for  Appellant. 

Mr,  G.  C.  Paul  for  Respondents. 

Suit  laid  at  Rupees  24,736-1 1-4-10. 

A  person  made  liable  under  a  decree  for  mesne-pro- 
jib  cumot  get  rid  of  the  effect  of  that  decree  by  bnng- 
JBf  a  fresh  suit  t»  set  aside  the  compromise  entered 
iflto  by  his  I^|ml  g^uardian,  when  execution  of  that 
decree  was  taken  out  against  him. 

Loch,y, — These  cases  are  similar  to  the 
M>P^8^os.  113  and  131  which  have  been 
brought  up  together. 

A  recital  of  the  subject  of  dispute  and  of 
the  position  of  the  litigants  has  been  given 
in  our  judgment  in  Nos.  113  and  131,  and  it 
is  unnecessary  to  repeat  it  here.  We  need 
only  notice  that  the  plaintiffs  in  this  case  are 

emuk  Lai  Jha,  the  second  son  of  Heera 
1  Jha,  and  certain  parties  to  whom  he  has 
wW  portions  of  his  share  in  the  property 
Wt  by  his  father.  The  object  of  the  suit 
^  this,  as  in  the  other  case  instituted  by 
I^oorga  Lai,  is  to  set  aside  the  will  alleged 
to  have  been  executed  by  Heera  Lai,  by 
^'iMch  he  left  the  whole  gf  his  property, 
^^  one  village  and  some  elephants  and 
h^t  to  his  eldest  son  SunthXal  Jha,  and 
appointed  his  wife   Sutbbharna  to  be.  the 
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guardian  of  her  two  sons,  Sunth  Lai  and 
Junnuk  Lai,  the  plaintiffs  in  this  case,  and 
of  her  step-son  Doorga  Lai. 

For  reasons  assigned  in  our  judgment  in 
appeal  113  we  think  the  appeal  of  Pirthee 
Lai  Jha,  No.  254  of  1866,  must  be  decreed 
with  costs.  The  plaintiff  was  made  liable, 
under  a  decree  of  the  High  Court  dated 
3rd  July  1863,  for  mesne-profits  to  these 
appellants;  and  he  cannot  get  rid  of  the 
effect  of  that  decree  by  bringing  a  fresh 
suit  to  set  aside  the  compromise  entered 
into  by  his  legal  guardian,  when  execution 
of  that  decree  was  taken  out  against  him. 
If  plaintiff  is  unwilling  to  abide  by  the 
compromise,  the  appellants  will  have  a  right 
to  execute  their  decree  in  full  against  him ; 
but  he  cannot  make  them  parties  to  this  suit. 
We,  therefore,  dismiss  this  part  of  his  suit 
against  the  appellant  in  case  No.  254  with 
costs  bearing  interest. 

The  Principal  Sudder    Ameen   has  dis* 
missed  the  plaintiff's  claim  to  the  villages  in 
Pergunnah  Dhuppa  mortgaged  by  the  father 
of  Neelanund  Singh  to  Heera  Lai,  on  the 
ground    that    they    were    the    self-acquired 
I  property    of    Heera    Lai ;    that    he    might 
I  leave  them  to  whom  he  pleased ;  and  that 
;  plaintiff  had  no  legal  claim  to  them.     Prom 
;  this  judgment,  Soobah  Junnuk  Lai  Jha,  the 
!  original  plaintiff,  has  made  no  appeal ;  but 
;  an  appeal  has  been  preferred  by  Bissessur 
Narain  Mohunt,  to  whom   Junnuk  Lai  has 
transferred  the  whole  of  his  rights  in  Per- 
gunnah Dhuppa,  and  a  share  of  his  rights 
in  the  rest  of  the  ancestral  property. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  of  two  of  the  attesting  wit* 
nesses,  that  the  will  of  Heera  Lai  Jha  was 
duly  executed  by  him ;  but  he  holds  it  to  be 
inoperative  as  being  in  contravention  to  the 
principles  of  Hindoo  Law  current  in  Mithila. 
We  have  read  the  evidence  of  the  attesting 
witnesses,  and  find  no  reason  to  distrust  that 
evidence,  which  is  quite  sufficient  to  prove 
the  execution  of  the  will. 

An  objection  was  taken  to  our  hearing 
the  appeal  (No.  269)  preferred  by  Bissessur 
Narain,  on  the  ground  that  he  was  not  in* 
terested  in  the  property  when  the  suit  was 
instituted  ;  that  the  original  plaintifiF, 
Junnuk  Lai  Jha,  subsequently  transferred 
a  part  of  his  interest  to  tne  appellant ;  that 
Junnuk  Lai  is  satisfied  with  the  order  pass* 
ed  below ;  but  the  appellant,  who  is  a  stranger, 
seeks  to^  carry  on  the  case  which  the 
original  plaintiff  has  abandoned ;  that  Bis- 
sessur Narain  should  not  have  been  made 
a  plaintiff  by  the  Lower  Court,  or,  if  allowed 
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to  be  a  plaintiff,  the  appeal  should  have  been 
made  in  the  joint  names  of  Junnuk  Lai  and 
Bissessur,  for  it  was  impossible  to  say  whe- 
ther the  appellant  was  not  a  man  of  straw  or 
a  speculator  put  forward  to  fight  out  the  ap- 
peal, the  costs  of  which  he  would  be  unable 
to  defray  if  it  were  given  against  him. 

Looking  at  the  wording  of  Section  73, 
Act  VIIL  of  1859,  and  reading  it  with 
Section  337,  we  think  that  Bissessur  Narain 
was  rightly  admitted  as  a  plaintiff  in  the 
Court  below,  and,  as  his  interests  have  suffered 
by  the  judgment  of  the  Principal  Sudder 
Ameen,  he  is  entitled  to  be  heard  in  appeal. 
We  think,  however,  for  the  reasons  stated 
in  our  judgment  in  case  113,  he  is  not  in  a 
position  to  disturb  the  compromise  entered 
into  by  Suthbhama  with  Rajah  Neelanund 
Singh;  that,  though  Suthbhama  was  not  in 
that  case  acting  for  the  plaintiff  Junnuk  Lai, 
who  has  now  been  declared  to  have  a  share 
in  the  paternal  property,  yet,  as  she  was 
given  out  to  the  world  as  the  guardian  of  the 
minor  sons  of  Heera  Lai  J  ha,  and  had  been  ac- 
knowledged as  such  by  the  Courts,  and  had, 
as  guardian  for  her  eldest  son,  to  whom  the 
whole  property  had  been  left  under  his 
father's  will,  brought  the  suit  against  Rajah 
Neelanund  Singh  for  possession  after  fore- 
closure, Rajah  Neelanund  Singh  was 
justified  in  dealing  with  her  as  having 
authority  to  make  the  compromise  the 
good  faith  of  which  is  not  questioned  ;  and 
that,  tinder  any  circumstances,  he  cannot 
be  rendered  liable  for  the  plaintiffs  claim. 
As  we  do  not  find  any  sufficient  reason  for 
reversing  the  order  of  the  Court  below  in 
favor  of  the  appellant,  we  dismiss  his  ap- 
peal witli  costs. 


The  a4th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son.  Judges. 

Mesne-profits  (Mode  of  calculating). 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Tirhooi, 
•  dated  /he  12th  September  1866, 

Case  No.  724  of  1866. 

Baboo  Purmessuree   Pershad  Narain    Singh 
(Decree-holder),  Appellant^ 

versus  ^ 

Aghur  Singh  and  others  (Judgment-debtors), 

RespondintSx 


Baboos  Kishen  Succa  Mookerjee  and 
Mohesh  Chunder  Chowdhry  for  Appellant 

Baboo  Bama  Churn  Banerjee  for 

Respondents. 

Case  No.  876  of  1866. 

Ram  Dhul  Singh  (Judgment-debtor), 
Appellant^ 

versus     • 

Baboo  Purmessureee  Pershad  Narain  Singh 
(Decree-holder),  Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Mr.  C.  Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Respondent. 

Principle  on  which  mesne-profits  should  be  calcttlatcd. 

Lochy  y. — There  is  an  error  in  the  Prin- 
cipal Sudder  Ameen's  proceeding  which  we 
are  unable  to  rectify,  and,  further,  we  think 
that  the  mesne-profits  have  been  calculated 
on  a  wrong  principle.  The  error  brought 
to  our  notice  is  this.  The  area  in  question 
is  902  beegahs,  of  which,  according  to  the 
Ameen,  214  beegahs  were  sand,  leaving  688 
beegahs  cultivated  or  culturable.  The  defend- 
ant alleged  that  564  beegahs  were  sand,  but 
the  Principal  Sudder  Ameen  rejected  his  ob- 
jection. The  Principal  Sudder  Ameen  then 
goes  on  to  calculate  the  cultivated  area  upon 
which  mesne-profits  are  to  be  calculated, 
and  he  accepts  the  defencfant's  account,  310 
beegahs  8  biswas  of  ticca  lands,  and  1S4 
bhowlee,  total  494  beegahs,  upon  which  be 
calculates  the  rent  at  an  average  of  Rs. 
1-15-4  per  beegah,  making  a  sum  of  Rs. 
938-3-5  as  the  annual  amount  of  profits, 
omitting  altogether  an  area  of  194  beegahs, 
which  are  included  by  him,  neither  in  the 
sandy  waste,  nor  in  the  cultivated  land. 

Then,  again,  we  think  he  was  in  error  in 
striking  an  average  of  Rs.  1-15-4,  for  the  data 
on  which  this  calculation  is  based,  tboogh 
supplied  by  plaintiff,  were  very  imperfect,  as 
the  paper  on  which  they  were  based  related 
to  only  a  very  small  portion  of  the  lands 
in  question.  The  mode,  however,  in  which 
mesne-profits  in  this  case  have  been  calcn- 
lated  is  altogether  erroneous.  The  Ameen 
should  have  ascertained,  not  simply  the  rates 
at  which  the  lands  were  assessed,  but  what 
were  the  assets  of  the  estate,  which  may  be 
done  from  an  examination  of  the  defendant's 
jumma-wasil-bakee  and  the  receipts  held 
by  the  tenants,  and  by  examining  them  and 
the  judgment-debtor  on  oath,  and  from  these 
sources  the  amount  actually  colleded  from 
the  estate,  as^well  as  what  might  have  been 
coIleAed,  can  be  discovered,  deductions  from 
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the  gross  assets  being  allowed  for  ryots  who 
have  absconded  or  have  died,  and  whose 
lands  have  in  consequence  not  been  culti- 
vated during  the  year,  and  a  further  deduc- 
tion for  costs  of  collections.  The  debtor 
will  be  liable  for  all  the  collections  he  has 
made,  and  for  all  the  rents  which  he  might, 
wiih  doe  diligence,  have  collected.  The 
case  is  remanded  to  the  Principal  Sudder 
Ameen  for  disposal  according  to  the  above 
remarks. 


The  24th  January  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

limitation— Execatioii— Admission— Section  4, 
Act  XIV.  of  i^. 

Case  No.  808  of  1 866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna^  dated  the  2jrd 
August  1866^  reversing  an  order  passed 
by  the  Sudder  Ameen  of  that  District^ 
dated  the  16th  June  1866, 

Massamut  Luchmun  Koonwar  (Judgment- 
debtor),  Appellant, 

versus 

Luchmun  Bhukut  (Decree-holder), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondent. 

Section  4,  A^  XIV.  of  1859,  is  not  applicable  to  the 
nccvtkiD  (rf  decrees.  Thus,  an  incidental  mention  by 
ajod^ment-debtor,  in  a  petition  filed  by  him  in  another 
cise  m  which  another  decree-bolder  had  taken  out  exe- 
cution, that  he  owed  money  to  the  decree-holder  in  the 
preient  case,  was  held  not  to  be  an  admission  within 
t!!ie  meaning  of  that  Section  to  keep  the  decree  alive. 

Lo(h,  J, — ^The  pleader  for  the  respondent 
states  that  be  cannot  sustain  the  order  of 
tbe  Jadge  on  the  grounds  assigned  by  him 
for  allowing  the  execution  to  proceed ;  but 
be  points  out  sundry  proceedings  taken  by 
(be  original  decree-holder  and  the  party  to 
wbom  the  decree  was  transferred  on  23rd 
July  1862  as  sufficient  to  keep  the  decree 
alive. 

We  have  no  doubt  that  Section  4,  Ad  XIV., 
1859,  is  not  applicable  to  the  execution  of 
wrees,  apd  the  Judge  is  wrong  in  applying 
it  to  this  case.  The  admission  of  the 
debtor,  npon  which  tbe  Judge  relies  as  suffi- 
cient to  keep  the  decree  alive,  appears  to  be 
in  incidental  mention  by  th(/  debtor  in  a 
pctiikm  filed  by   htoi  in   ai)other   case   in 


which  another  decree-holder  had  taken  out 
execution,  that  he  owed  money  to  the  decree- 
holder  in  the  present  case.  This  is  not, 
we  think,  such  an  admission  as  can  avail  the 
present  decree-holder. 

With  regard  to  the  proceedings  taken  in 
execution,  we  find  that  something  was  done 
sufficient  to  keep  the  decree  alive  till  •  ist 
August  1862,  when  the  purchaser  of  the 
decree  was  directed  to  get  a  certificate  df 
his  purchase  from  the  Small  Cause  Court,  an 
order  with  which'he  failed  to  comply.  Nothirrg 
done  subsequent  to  that  date  can  be  con- 
sidered as  a  proceeding  to  enforce  the  decree 
or  lo  keep  it  alive,  and,  therefore,  we  think 
the  execution  barred  by  limitation.  We 
reverse  the  order  of  the  Judge  with  costs. 


The  24th  January  1867. 

Present : 

The  IIon*ble  G.  Loch  and  A.  G.  Macphersoix, 

Judges, 

Review— Section 2^  Act  VII I.  of  1859. 

Case  No.  yjy  of  1866. 

Miscellaneous  Appeal  from  an  order  paued 
by  Baboo  Mohendronath  Bose,  fffficiat- 
ing  Principal  Sudder  Anieen  of  Hooghly^ 
dated  the  2^th  September  i$66, 

Mr.  Cochrane  (Decree-holder),  w#//<f/Ai»/, 

versus 

Heera  Lai  Seal  (Judgment-debtor), 
Respondent. 

Baboos  Romesh  Chunder  Mi  tier  and 
Poo  mo  Chunder  Shome  for  Appellant.    . 

Mr,  R,  T,  Allan  and  Baboos  Ashootosh 
Dhur  and  Mohesh  Chunder  Choivdhry  for 
Respondent. 

A  Court  has  power  to  ji^rant  a  review  of  an  ordef 
which  it  has  passed  under  Section  246,  A^  VI  f  I.  of  185^, 
disallowing  a  claim  made  to  property  attached  ii^ 
execution  of  a  decree.  The  order  granting  the  reviev< 
is  final  under  Section  378. 

MacphersoUy  J,  (Lsch  J,,  concurring),--* 
The  one  question  which  we  have  to  considef 
in  this  case  is  whether  a  Court  has  power  to 
grant  a  review  of  an  order  which  it  has  passed 
under  Section  246  of  Ad  VIII.  of  1859,.  disak 
lowing  a  claim  made  to  property  attachjsd  in 
execution  of  a  decree.  The  appellant  con- 
tends that  there  can  be  no  revijgw  of  such 
orders;  ^hile  the  respondents  contend  that 
a  power  of  review  is  conferred  on  the  Courta 
by  the  Code  of  Civil  Procedure'. 
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Section  246  concludes  with  the  following 
clause :  ''  The  order  which  may  be  passed 
"  by  the  Court  under  this  Section  shall  not 
''  be  subject  to  appeal,  but  the  party  against 
**  whom  the  order  may  be  given  shall  be  at 
*'  liberty  to  bring  a  suit  to  establish  his 
"  right  at  any  time  within  one  year  from  the 
"  date  of  the  order/* 

It  is  urged  that  the  language  of  this 
Clause  shows  that  the  intention  was  that 
the  order  admitting  or  disallowing  the  claim 
should  be  final,  except  as  regards  the  reser- 
vation of  leave  to  bring  a  suit  within  twelve 
months  to  establish  the  right  to  the  pro- 
perty. Further,  it  is  argued  that  the 
language  of  Seclion  376  shews  that  it  is 
only  in  a  case  in  which  some  sort  of  appeal 
lies  that  a  review  can  ever  be  granted ;  and, 
therefore,  that,  as  no  appeal  lies  from  an 
order  under  Section  246,  no  review  can  be 
bad.  Section  376  says:  ''Any  person 
"  considering  himself  aggrieved  by  a  decree 
"of  a  Court  of  Original  Jurisdiction  yre^w 
"  which  no  appeal  shall  have  been  pre/erred 
"  to  a  superior  Court — or  by  a  decree  of  a  Dis- 
"  trict  Court  in  appeal  from  which  no  spe- 
*^  aal  appeal  shall  have  been  admitted  by 
"the  Sudder  Court — or  by  a  decree  of  the 
"  Sud4f  r  Court  from  which  either  no  ap- 
^^  peal  may  have  been  preferred  to  Her 
Majesty  in  Council,  or  an  appeal  having 
been  preferred^  no  proceedings  in  the  suit 
"  have  been  transmitted  to  Her  Majesty  in 
"  Council — ^and  who,"  &c.,  may  apply  for  a 
review  of  judgment  by  the  Court  which 
passed  the  decree. 

The  argument  .is  that;  as  cases  in 
which  no  appeal  can  be  brought  are  not 
specified,  they  are  not  intended  to  fall  with- 
in this  Section. 

For  the  respondents  it  is  contended  that 
under  Section  376  it  matters  nothing  whe- 
ther there  is  or  is  not  a  right  of  appeal  so 
long  as  no  appeal  is  in  fact  preferred ;  that 
orders  made  in  executing  a  decree  may  be 
reviewed  under  the  provisions  of  Ad  YIII. 
5f  1859,  and  Section  38  of  Aft  XXIII.  of 
1 86 1  {see  also  the  Decision  of  two  Judges, 
Morgan,  J.,  dissent,  Weekly  Reporter,  Full 
Bench  Cases,  page  66);  and  that  there  is 
nothing  in  Section  246  which  expressly  or 
impliedly  takes  away  the  power  of  granting  a 
review. 

It  is  unnecessary  for  me  to  consider  what 
construction  I  should  put  upon  Section  246, 
if  Ad  VIII.  of  1859  were  to  be  read  alone, 
or  along  with  Section  38  only^  of  Ad 
XXIII.  of  1861.  I  must  consider  the  con- 
struction to  be  put  upon  it,  reading  Ad  VIIL, 
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together  with  the  whole  of  Ad  XXIII.  of 
1 86 1,  for  Section  44  of  the  latter  Ad  en- 
acts that  Ad  XXIII.  shall  be  read  and 
taken  as  part  of  Ad  VIII.  Reading  the 
two  together,  it  appears  to  me  to  be  clearly 
shown  on  the  face  of  the  Civil  Procedure 
Code  that  Section  376  is  not  to  be  read  in  • 
the  limited  sense  contended  for  by  the  ap- 
pellant, and  that  Section  24^  does  not  pro- 
hibit a  review.  Taking  the  two  Acts  to- 
gether, I  think  that  the  Code  contemplates 
the  possibility  of  a  review  in  a  case  when 
there  is  no  right  of  appeal — ^and  also  that 
it  contemplates  a  right  of  review  even  when 
an  appeal  is  expressly  prohibited ;  in  other 
words,  that  the  Code  shows  that  the  taking 
away  the  right  of  appeal  does  not  necessarily 
take  away  the  right  of  applying  for  reviev. 
Section  26  of  Ad  XXUI.  is  the  Section 
which  in  particular  leads  me  to  this  concla- 
sion.  It  is  as  follows  :  "  No  appeal  shall 
"  lie  from  any  order  or  decision  passed  in 
''  any  suit  instituted  under  Section  1 5  of 
"  Ad  XIV.  of  1859,  ^^'^  ^^^^^  ^^y  '■'wWr 
"  of  any  such  order  or  decision  be  allowedy 
Seclion  15  of  Ad  XIV.  of  1859  ends  thus: 
"  But  nothing  in  this  Section  shall  bar  the 
"person  from  whom  such  possession  shall 
**  have  been  so  recovered,  or  any  other  pcr- 
"  son  instituting  a  suit  to  establish  his  title 
"  to  such  property,  and  to  recover  possession 
"thereof  within  the  period  limited  by  this 
"  Ad."  When  it  is  nowhere  enacted  that, 
where  there  is  no  appeal,  there  shall  be  no 
review  ;  and  when  I  find  that  the  Legislature, 
in  declaring  that  no  appeal  shall  lie  from 
orders  under  Section  15  of  Ad  XIV.  of 
1859,  expressly  declares  also  that  there  shall 
be  no  right  of  review  in  such  cases,  it  ap- 
pears to  me  that  I' must  necessarily  hold 
that  the  taking  away  the  right  of  appeal 
does  not  touch  the  right  of  review  where 
the  latter  is  not  expressly  mentioned.  If 
in  a  certain  Section  of  the  Code  it  is  enact- 
ed that  no  appeal  shall  lie,  and  if  in  an- 
other Section  it  is  enacted  that  no  appeal 
shall  lie,  and  no  review  shall  be  allffwtd, 
the  operation  of  the  former  Section  must 
be  narrower  than  that  of  the  latter  so  long 
as  it  is  not  also  declared  that  in  no  case 
shall  there  be  a  review  when  there  is  no  ap- 
peal. And  the  argument  that,  because  a 
special  remedy  by  way  of  regular  suit 
brought  within  one  year  is  prQvided  by 
Section  246,  therefore  the  intention  must 
have  been  that  there  should  be  no  review, 
fails  to  the  nround  when  we  find  that,  al* 
though  a  siniTlar  right  of  suit  is  reserved  in 
Section    15   of   Ad   XIV.,  the  Legislature 
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still  deemed  it  necessary  expressly  to  de- 
clare there  should  be  no  review. 

I  think,  therefore,  that  the  Lower  Court 
had  power  to  entertain  an  application  for 
review  of  the  order  passed  under  Section 
246.  The  Court  having  that  power,  the 
*  order  it  has  made  granting  the  review, 
whether  it  be  a  proper  or  an  improper  order, 
is  under  Secticfti  378  final,  and  cannot  be 
interferred'  with  by  this  Court  on  appeal. 

I  am  of  opinion  that  this  appeal  must  be 
dismissed,  and  with  costs. 


346  the  appeal  was  properly  dismissed  on 
default.  The  mere  filing  of  a  vakalut* 
namah  is  not  appearing  in  person  or  by 
pleader. 

The  Judge  having  exercised  the  discretion 
vested  in  him  by  Section  347,  and  there 
being  nothing  illegal  in  his  order,  this  Court, 
suting  in  special  appeal,  cannot  interfere 
with  the  order. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  24th  January  1867. 
Present  : 

The  Hon  ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Special  appeal  (from  order  refusinr  re-admlssion 
of  appeal  dismiaaed  for  default). 

Case  No.  1830  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabady  dated  the  i^th 
May  1S66,  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  August  iS6j. 

Mossamut  Bibee  Haloo  (Plaintiff),  Appellant, 

versus 

Hossaraut  Atwaro  and  others  (Defendants), 

Respondents, 

Baboo  Juggodanund  Mootierjee  for  Appel- 
lant. 

Mr.  C  Gregory  for  Respondents. 

,  A  special  appeal  will  lie  from  an  order  of  a  Judge  re- 
ft&u^  an  application  for  the  re-admission  of  an  appeal 
^■Bined  lor  default  of  prosecution,  provided  the  order 
ittsbowo  to  be  illegal. 

A«"A  J> — ^Thk  appeal  was  dismissed  by 
the  Lower  Appellate  Court  for  default  of  pro- 
secution under  Section  346.  An  application 
was  made  to  the  Judge  under  the  provisions 
<rf  Section  347  of  the  Code  for  the  re-admis- 
Sion  of  the  appeal  which  was  rejected. 

A  special  appeal  will  lie  from  an  order  of 
this  description,  but  it  cannot  be  clearly 
shown  that  the  order  was  illegal ;  the  deci- 
^oos  on  this  point  go  no  farther  than  this. 

in  the  present  case  we  have  not  been 
ihown  that  the  order  of  the  Judge  was  illegal. 
^  ihe  day  fixed  for  the  hearing  of  the 
appeal,  neither  the  appellant  \h  person  nor 
^  pleader  was  present,  and  «under  Section 


The  24lh  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Right  of  occupancy— Sub-lease. 

Case  No.  1826  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  24*Pergunnahs,  dated  the  igth 
April  1866,  affirming  a  decision  passed  by 
the    Officiating    Additional    Moonsiff    of 
Alipore,  dated  the  2gth  July  186$. 

Moulvie  Abdool  Jubbar  (Plaintiff), 
Appellant, 

versus 

Kalee  Churn  Dutt  and  another  (Defendants), 

Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Gopal  Lai  Milter  for  Respondents. 

No  rig^ht  of  occupancy  is  created  by  a  sub-lease  from 
a  ryot  having  a  rignt  of  occupancy. 

Kemp,  J. — This  case  must  be  remanded. 

Two  points  have  been  raised  in  special 
appeal ; — 

ist. — That,  although  the  special  appellant, 
plaintiff,  cannot  question  the  finding  of  fact, 
that  the  mourosee  title  of  his  lessor  has 
not  been  proved,  he  is  still  at  liberty  to  fall 
back  upon  his  own  rights  of  occupancy,^ 
and  to  be  kept  in  possession  as  long  as  he 
pays  a  fair  and  equitable  rent. 

2nd. — That  he  has  laid  out  money  in 
making  gardens  and  erecting  a  puclia  dwell- 
ing-house and  premises  with  the  knowledge 
and  consent  of  the  zemindar,  Kalee  Churn,  and 
that  in  equity  he  cannot  be  ousted  as  long 
as  he  pays  a  fair  and  equitable  rent. 

Both  these  points  were  distinctly  raised 
on  the  grounds  of  appeal  stated  in  the  peti- 
tion of  ^appeal  to  the  Lower  Appellate 
Court.  The  Judge  notices  neither  point, 
and  we  have  not  been  shown  that  the  ap- 
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pellant  abandoned  these  groands,  and  went 
to  trial  solely  upon  the  question  of  whether 
his  lessor's  mourosee  title  had  been  estab- 
lished or  not.  But,  be  this  as  it  may,  it  is 
clear  that  the  plaintiff's  lessor  has  been 
found  by  both  Courts  to  have  possessed  no 
mourosee  title.  All  that  he  had  was  a  right 
of  occupancy  as  a  tenant  between  the  ze- 
mindar and  the  actual  cultivator  of  the  soil. 
Such  a  tenant  by  sub-letting  does  not  create 
a  right  of  occupancy  in  his  sub-lessee;  for 
the  proviso  fo  Section  6  distinctly  enacts 
that,  as  respects  the  actual  cultivator,  no 
right  of  occupancy  is  created  by  a  sub-lease 
from  a  rj'Ot  having  a  right  of  occupancy. 
Tht  first  ground  of  special  appeal,  therefore, 
fails  the  plaintiff. 

The  second  ground  has  not  been  considered 
by  the  Lower  Court,  and,  if  not  abandoned 
when  the  case  was  argued  below,  of  which 
we  are  not  certified,  the  Judge  must  dispose 
of  it.  Case  remanded  for  (hat  purpose 
alone.    Costs  to  follow  the  result. 


The  24th  January  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges, 

Mortgage-accoimts— Redemption-^Mesne- 

profits. 

Case  No.  288  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2Sth  April 
1866. 

Syud  Hashum  Ali  (Defendant),  Appellant, 

versus 

Baboo  Ramdharee  Singh  and  others  (Plaint- 
iffs), Respondents, 

Messrs.  R.  V.  Dome  and  R,  E,  Twidale  for 

Appellant. 

Bahoos    Divarkanath     Mitter    and    Kishen 
Succa  Mookerjee  for  Respondents. 

In  the  case  of  a  usufructuary  mortfifa^  executed 
prior  to  Act  XXVIII.  of  1855,  where  the  mortgagor 
sues  for  redemption  on  the  ground  that  the  usufruct 
has  paid  off  the  debt,  and  claims  mesne- mrofits  on  the 
allegation  that  the  mortgagee  in  possession  has  already 
collected  more  than  his  fegal  dues,  the  mortgagee  is 
bound  to  produce  the  accounts  of  actual  collections 
made  by  him  during  his  posfiession.     On  the  failure  of 


the  mortgagee  in  this  respect,  the  mortgagor  is  expect* 
ed  to  adouce  some  proof  to  justify  a  decree  in  his  favor 
for  redemption,  as  well  as  for  mesne-profits. 

Pundit,  J. — The  appellant  argues  that,  as 
this  action  for  redemption  has  been  brought 
after  the  repeal  of  Section  10,  Regu- 
lation XV.  of  1793,  ^^  ^"^^  *^  ^'^^  affected 
by  that  Section  as  far  as  the  collections  for 
the  period  subsequent  to  the  date  of  the 
passing  of  Act  XXVIII.  of  1855  are  con- 
cerned.   But  we  do  7iot  concur  in  this  view. 

By  the  above  Act  of  1855,  all  liabilities 
and  rights  arising  out  of  transactions  com- 
mencing from  a  time  previous  to  the  passing  ; 
of  the  Act  are  declared  to  remain  unaffected 
by  the  new  law  in  all  respects,  and  to  be 
governed  only  by  the  former  enactment. 

We  agree  with  the  Lower  Court  that  the 
accounts  produced  by  the  defendant,  appel- 
lant, cannot  be  relied  upon.  They  do  not 
show  the  exact  state  of  the  actual  collections 
of  the  property  mortgaged,  and  are  not 
proved  to  be  the  real  accounts  kept  bond 
fide  of  all  that  was  collected;  nor  do  we 
think  (as  the  appellant  would  wish  us  to  do] 
that  the  amount  of  gross  produce,  as  record- 
ed in  the  original  deed  of  mortgage,  is  in 
this  case  sufficient  proof  of  what  the  collec- 
tions actually  were,  even  at  the  time  of  the 
execution  of  the  deed. 

We  hold  that  the  sum  total  of  collectioDS, 
as  entered  in  the  deed,  was  a  mere  pre- 
pared item  intended  simply  to  fix  the  sam 
of  rent  which  the  mortgagee  had  to  pay  year* 
ly  to  the  mortgagor,  and  to  show  that  the 
balance  of  these  s^lleged  assets  was  exactly 
sufficient  to  cover  12  per  cent,  of  legal  in- 
terest upon  the  advance  made  by  the  mort- 
gagee. 

We  do  not  find  anything  extraordinary 
in  this  transaction,  different  from  the 
general  features  of  other  ordinary  usufruct- 
uary 7Air-i-peshgee  leases,  and  we  believe 
that  the  collections  were  misrepresented  in 
the  deed  so  as  to  enable  the  mortgagee  to  ob- 
tain as  interest  more  than  la  per  cent,  opou 
the  advance.  Both  parties  knew,  perhaps, 
when  these  arrangements  were  made,  that 
the  mortgagee's  attempt  thus  to  secure  more 
than  1 2  per  cent,  interest  was  with  reference 
to  Section  10  of  Regulation  XV.  of  1793  in-, 
effectual.  Still  the  mortgagee  chose  to  take 
his  chance,  and  he  so  took  it  by  the  terms  of , 
the  deed  and  its  details  of  the  arrangement. 

Had   plaintiff  (mortgagee)  pleaded  Sec 
tion  9  of  Regulation  XV.  of  1793,  ^*  ^^"^"^ 
perhaps  have  made  it  a  case  under  iha*  Sec- 
tion  against  the  mortgagees.    The  plaintiff*,  \ 
however,  had^to  sue  for  redemption  ;  add,  i« 
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doin^  so,  ihey  did  not  plead  Section  9  of 
Regulation  XV.  of  1793 ;  and  we  have  no 
occasion  to  go,  and,  indeed,  should  not  go,  be- 
pnd  their  plaint. 

The  original  plaintiff  asked  for  redemption 
on  the  ground  that  the  usufruct  has  paid 
off  the  debt,  and  also  claimed  mesne-profits 
on  the  allegation  that  the  mortgagees  have 
already  collected  something  over  and  above 
their  legal  dues. 

The  law  and  the  general  niles  of  evidence 
required  the  defendants  in  this  case  to  pro- 
duce the  accounts  of  actual  collections  made 
bj  them  as  in  possession,  and  to  show  what 
they  had  really  collected  during  such  posses- 
sion. The  accounts  produced  by  defendants 
for  some  years  are  not  reliable,  and  defend- 
aat  has  entirely  failed  to  produce  accounts 
for  a  larger  number  of  years,  or  to  attempt 
to  give  any  explanation  why  these  are  not 
pioduced. 

If  we  had  believed  in  the  genuineness  of 
the  accounts  produced  by  the  defendant, 
his  omission  to  produce  them  for  earlier 
years  might  not  have  been  so  much  a 
matter  of  serious  difficulty  in  the  way  of  his 
success. 

We  do  not  at  all  agree  wiih  the  appellant, 
wiien  he  argues  that  plaintiffs  are  to  be 
bound  for  all  the  years  for  which  accounts 
ve  necessary  by  the  accounts  for  three 
jears  produced  by  them  in  the  butwara 
case. 

In  addition  to  the  reasons  given  by  the 
U)ver  Court  for  overruling  this  plea  of  the 
defendant,  we  find  that  those  papers  were 
produced  by  the  plaintifiFs,  while  the  defend- 
U)t  was  in  possession  of  the  lands  as  their 
nongagee,  and  so  were  virtually  accounts 
supplied  by  the  defendant  for  or  instead  of 
the  plaintiffs,  or  rather  produced  by  the  de- 
fendant in  their  names.  And  we  do  not  agree 
»ith  the  Lower  Court  in  holding  that,  for 
those  years  for  which  these  accounts  were 
produced,  the  original  plaintiffs  (to  whom 
>lonc  mesne-profits  were  decreed)  must  admit 
Aat  the  collections  were  (for  those  three 
fears)  not  higher  than  the  yearly  collection 
inserted  in  those  papers.  If  these  papers 
Aw  do  not  bind  the  plaintiffs  at  all,  they 
*ould  not  bind  them  even  for  the  years  for 
which  they  ^luport  to  be. 

So  far  we  have  dealt  with  the  case  of  the 
^^QKlant  as  mortgagee,  and  have  found  that 
^  has  failed  to  prove  his  cas^e.  Bat  the 
nilure  of  the  defendant  to  produce  and 


prove  what  he,  under  the  law,  was  bound  to 
do,  does  not,  under  the  facts  here,  suffice  for 
the  case  of  the  plaintiff.  That  is,  only  be- 
cause  defendant  has  failed  to  produce  the 
accounts  which  he  was  bound  to  produce, 
and  which  he  alone  could  produce,  we  do 
not  hold  plaintiff's  claim  could  be  decreed 
without  any  proof  whatever  on  his  part. 
This  would  not  be  the  correct  course  either 
under  the  old  law  of  1793,  or  under  Aft 
VIII.  of  1859. 

We,  however,  at  the  same  time  hold  that 
a  sitiall  amount  of  legal  proof  would,  in  such 
a  case  as  this,  justify  a  decree  in  plaintiff's 
favor  for  redemption,  as  well  as  for  mesne- 
profits. 

The  Ameen's  report  in  this  case  is 
admitted  by  the  plaintiff's  pleader  (with 
reference  to  what  was  really  required  to  be 
investigated  by  him)  not  to  be  any  valid 
evidence  here;  and  the  proceedings  in 
another  case  for  another  share  of  this  pro- 
perty, in  which  share  and  case  the  defend- 
ant was  not  interested  or  present,  is  not 
legal  evidence  against  him.  The  evidence 
produced  in  that  case  might  have  been 
produced  in  this  case  if  it  had  been  taken 
in  the  presence  of  the  defendant,  but  it  was 
not  so  taken. 

Consequently,  under  all  these  circiun- 
stances,  it  is  necessary  to  remand  the  case 
with  a  direction  that  the  Lower  Court  allow 
the  plaintiff  to  put  in  such  proofs  regarding 
the  amount  of  the  3'early  gross  collections 
as  they  can,  and  also  send  out  an  Ameen 
with  instructions  to  enquire,  without  any 
delay,  what  are  the  total  actual  collections 
made  by  the  mortgagee  during  the  last  10 
or  12  years,  either  with  regard  to  the  proof 
of  actual  collection  or  on  the  basis  of  the 
quantity  of  land  and  the  rate  in  kind  and 
cash  payable.  This  investigation  may  be 
after^vards  taken  as  a  ground  for  the  gene- 
ral adjustment  of  accounts  for  all  the  years. 

Defendant  is  not  precluded  by  this  order 
from  offering  evidence  to  rebut  that  which 
may  be  relied  upon  in  favor  of  the  plaintiffs, 
but  he  cannot  be  allowed  to  produce  another 
set  of  accounts,  as  he  has  already  filed  all 
that  he  had  to  file  as  such. 

We,  accordingly,  remand  the  case  to  the 
Lower  Appellate  Court  to  decide,  with  refer- 
ence  to  the  above  remarks,  how  much  has 
been  actti^lly  collected  in  behalf  of  the 
mortgagee,  and  then  to  pass  such  orders  as 
it  may  find  proper  regarding  the  claim  to 
redemption  and  for  mesne-profits. 
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The  24lh  January  1867. 

Present : 

.The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yudges, 

<  Non-prodnction  of  evidence—Adjonnunent  of 
case— Section  14s  Act  VIII.  of  1859. 

Case  No.  267  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  R,  J,  Richardson,  Judge  of  Behar, 
dated  the  28th  April  1866. 

Moonshee  Syud  Ameer  All  (Plaintiff),, 

Appellant, 

versus 

Baboo  Run  Rahadoor  Singh  and  others 
(Defendants),  Respondents, 

Mr,  R.  E.  Twidale  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Suit  laid  at  Rupees  5,456. 

Although  a  case  may  have  been  set  down  for  final 
disposal,  yet,  if  it  be  a  case  in  which  further  evidence 
is  required,  the  Judge  is  bound,  under  Section  145,  Act 
VIIl.  of  i85<),  to  adjourn  the  case,  unless  he  is  satisfied 
that  the  plaintiif  has  without  sufficient  cause  failed  to 
produce  his  evidence. 

Markby,  J, — In  this  case  the  plaintiff  sued 
to  recover  Rupees  5,456  principal  and  interest 
due  on  a  common  money-bond  alleged  to 
have  been  executed  and  delivered  by  the 
defendants. 

No  written  statement  was  filed  by  the 
plaintiff,  and  the  case  was  fixed  for  final 
disposal  on  the  23rd  of  April. 

On  that  day  the  defendants  filed  a  written 
statement,  admitting  the  execution  of  the 
bond  and  the  delivery  of  it  to  the  plaintiff, 
but  alleging  that  the  bond  was  delivered 
specially  as  a  security  for  money,  which  the 
plaintiff  was  to  borrow  and  apply  to  stop 
the  sale  in  execution  of  a  decree  of  certain 
land  in  which  the  defendants  were  interest- 
ed ;  but,  as  the  defendants  alleged,  the  sale 
was  stopped  by  some  other  means,  and  the 
money  was  not  borrowed. 

Upon  the  case  being  called  on,  Moulvie 
Abdool  Kureem,  who  had  been  appointed 
vakeel  by  the  plaintiff,  stated  that  he  was 
taken  by  surprise  by  the  defence,  and  that 
he  had  no  instruction  from  his  client  now  to 
meet  it.  The  Court,  however,  refused  to 
postpone  the  case,  on  the  ground  that  notice 
had  been  given  that  the  case  was  set  down 
for  final  disposal.  The  cause  was  heard,  and 
a  decision  was  given  in  favor  of  the  defend- 
ants. ^ 

On  the  following  day  the  vakeel  of  the 
plaintiff  presented  a  petition  asking  that  an 


opportunity  might  be  given  to  the  plaintiff 
to  produce  certain  books  of  account  and 
witnesses,  in  order  to  show  that  the  defence 
set  up  in  answer  to  the  claim  was  untme. 
The  Judge,  however,  refused  the  appli* 
cation. 

We  are  of  opinion  that  the  Judge  has 
acted  illegally.  He  appears  to  have  failed 
to  comprehend  the  provisions  of  Sections 
144  and  145  of  the  Code  of  Civil  Procedure, 
which  point  out  when  the  suit  may  be  dis- 
posed of  at  the  first  hearing.  By  Section 
144,  if  it  appears  that  there  is  no  issue  of 
law  or  fact  between  the  parties,  the  Gout 
may  at  once  give  judgment.  *fiut  if,  as 
here,  the  parties  are  at  issue  on  some  ques- 
tion of  law  or  fact,  the  Court  must  frame 
those  issues.  When  this  is  done,  'Mf  the 
Court  shall  be  satisfied  that  no  further  argo- 
ment  or  evidence  than  such  as  the  parties 
or  their  pleaders  can  at  once  supply  is  re- 
quired," the  suit  may  be  disposed  of, 
whether  the  summons  shall  have  been  issued 
for  final  disposal  or  not:  "otherwise,  the 
Court  shall  postpone  the  further  hearing 
of  the  suit."  This  was  a  case  in  which 
further  evidence  obviously  was  required, 
and  the  Judge  was  bound  to  adjourn  the 
case,  unless  he  was  satisfied  that  the  plaint- 
iff had,  without  sufllcient  cause,  failed  to 
produce  his  evidence  in  accordance  with 
the  proviso  at  the  end  of  the  Section.  This 
the  Judge  does  not  appear  to  have  con- 
sidered, but  he  refused  the  adjournment 
simply  on  the  ground  that  the  case  was  set 
down  for  final  disposal.  Had  he  considered 
this  point,  we  think  he  must  and  ought  to 
have  come  to  the  conclusion  that  it  wonid 
be  most  unreasonable  to  expect  a  plaintif 
to  come  prepared,  at  the  first  hearing,  and 
before  he  has  seen  the  defendant's  written 
statement,  with  evidence  to  meet  such  a 
case  as  this. 

The  case  will,  therefore,  be  remanded  for 
the  Judge  to  re-try  the  issues,  a  day  being 
fixed  for  that  purpose  as  provided  in 
Section  145. 

With  reference  to  the  Judge's  rcnaark, 
that  Mr.  Justice  Loch  had  condemned  the 
manner  in  which  cases  were  postponed  in 
the  Civil  Court  at  Gya,  it  is  clear  that  the 
kind  of  postponements  which  that  Hon'ble 
Judge  referred  to  were  postponements  made 
as  a  matter  of  course  and  wkhout  good 
cause  shewn,  and  it  is  scarcely  necessary  to 
point  out  that  it  was  not  his  intention  that 
Judges  should  refuse  to  consider  whether 
or  no  the  justice  of  the  case  required  « 
postponement. 
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The  24th  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
J^dge, 

Interrenors— Section  77,  Act  X.  of  1859— Mean- 
ing: of  actual  receipt — Bona  fides. 

Case  No.  2795  of  1866  under  Act  X. 

of  1859. 

Special  Appeal  J rom  a  decision  passed  by  Mr, 
F.  Z.  Beaufort  J  Judge  of  2^'Pergunnahs, 
dated  the  24th  August  1866,  reversing  a  de- 
cision passed  by  Moulvie  Delilooddeen  A  h- 
med,  Deputy  Collector  of  that  District,  dat- 
ed the  28th  Apnl  1866, 

Huronath  Roy  and  others  {Objectors), 
Appellants, 

versus 

Prannath  Roy  Chowdry  (PlaintiflF), 
Respondent, 

Mr.  R.  V.  Doyfie  and  Baboos  Sreenath  Doss 
and  Bungshee  Dhur  Seiu  for  Appellants. 

Mr,  G,  C,  Paul  and  Baboos  Mohendro  Lai 
Shome  aod  Motee  Lai  Mookerjee  for  Re- 
^MMideot. 

Tlie  words  "  the  actual  receipt  and  enjoyment  of  the 
Rat"  ia  the  second  part  o£  Section  77,  Act  X.  of  1S59, 
cuunt  mean  the  actual  receipt  irrespectively  of  the 
iKstion  of  bona  fides  alluded  to  in  the  first  part  of  the 
Section. 

Peacock,  C.  J, — The  plaintiff  sued  for  a 
fad)ooleiit.  His  right  was  disputed,  and  the' 
light  to  receive  the  rent  was  claimed  by 
Huronath  Roy,  on  the  ground  that  he  had 
actually  and  in  good  faith  received  and  en- 
jofed  the  rent  before  and  up  to  the  time  of 
the  commencement  of  the  suit.  Huronath 
Koy  was  made  a  party  to  the  suit  under 
Section  77,  Act  X.  of  1859.  The  only  ques- 
to  to  be  enquired  into  as  between  the 
plaintiff  and  Huronath  Roy,  therefore,  accord- 
ing to  the  strict  words  of  the  Act,  was  the 
actual  receipt  and  enjoyment  of  the  rent  by 
Huronath  Roy.  •  This,  no  doubt,  included  the 
<IQestion  of  boiui  fides  on  his  part. 

It  is  remarkable  that  the  words  ''  actually 
■od  in  good  fatth'  are  used  in  the  first  part 
<tf  the  Section,  but  that  the  words  ''  in  good 
Uth"  are  omitted  in  the  second  part  of  it 
viuch  directs  what  the  question  to  be  en- 
finired  into  is  to  be.  The  words  are  :  *'  When 
in  any  suit  between  a  landholder  and  a  ryot 
«i  under-tenant  under  this  Act,  the  right  to 
receive  the  rent  of  the  land  or  tenure  culti- 
vated or  held  by  the  ryot  or  unc^r-tenant  is 
disputed,  and  such  right  is  claimed  by  or  on 

Vol  VII. 


behalf  of  a  third  person,  on  the  ground  that 
such  third  person  or  a  person  through  whom 
he  claims  has  actually  and  in  good  faith 
received  and  enjoyed  such  rent  -before  and 
up  to  the  time  of  the  commencement  of  the 
suit,  such  third  person  shall  be  made  a  party 
to  the  suit,  and  the  question  of  the  actual 
receipt  and  enjoyment  of  the  rent  by  such 
third  person  shall  be  enquired  into,  and  the 
suit  shall  be  decided  according  to  the  result 
of  such  enquiry." 

We  think  that  the  words  "  the  actual  receipt 
and  enjoyment  of  the  rem"  in  the  second 
part  of  the  Section  cannot  mean  the  actual 
receipt  irrespectively  of  the  question  of 
bona  fides.  The  Deputy  Collector  found 
that  the  intervenor  was  in  the  actual  receipt 
of  the  rent ;  but  he  said :  "  The  pleaders 
on  behalf  of  plaintiflF  argue  that,  even  if  the 
intervener's  receipt  of  rent  be  admitted,  it 
cannot  be  held  to  be  bond  fide,  inasmuch, 
as  the  lands  were  included  in  the  decree 
obtained  by  plaintiff  in  1266  against  ihe 
intervenor,  and  the  receipt  was,  therefore, 
against  the  order  of  the  ('ivil  Court,  and 
with  the  perfect  knowledge  that  he,  the 
intervenor,  had  been  declared  to  have  no 
right  to  the  rent.  This  argument  would, 
perhaps,  have  held  good,  if  the  fact  of  the 
disputed  lands  being  included  in  the  decree 
had  been  patent  on  the  face  of  the  decree. 
But  such  is  not  the  case.  It  cannot  be 
known  for  certain  from  the  decree,  with- 
out reference  to  any  other  document,  that  the 
disputed  lands  are  so  included.  Even  the 
subsequent  decision  of  the  several  Principal 
Sudder  Ameens  and  other  officers  are  con- 
flicting. The  depofition  of  the  nazir,  who 
executed  the  decree  in  question  taken  before 
Baboo  Koylas  Chunder,  Principal  Sudder 
Ameen,  distinctly  excludes  the  disputed 
land  from  the  decree.  Under  these  -circum- 
stances the  Court  cannot  hold  the  plaintiff 
entitled  to  the  rent  until  he  establishes  his 
title  to  it  in  the  proper  Court."  He  does 
not,  as  we  understand,  find  whether  the 
land  was  or  was  not  included  in  the  decree. 

The  Judge  on  appeal  said :  "  It  is  not 
denied  by  the  intervenor  that  such  a  judg- 
ment was  given  in  favor  of  the  plaintiff,  and 
that  the  land  decreed  was  made  over  to 
him  in  execution  of  the  decree;  but  it  is 
contended  that  the  land  now  in  question  is 
not  a  part  of  the  land  covered  by  that 
decree." 

It  is  argiied  by  the  learned  Counsel  for 
the  respondent  that  the  Judge  has,  in  eflEect, 
found  that  the  land  was  included  in  thje 
decree;  that  possession  of  it  was  given  to 
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the  plaintiflf;  and  that  the  intervenor,  con- 
sequently, could  not  actually  and  in  good 
faith  have  received  and  enjoyed  the  rent  up 
to,  and  at  the  time  of,  the  commencement  of 
this  suit.  It  appears  to  us  that  this  by  no 
means  follows  from  the  Judge's  finding  of 
the  facts. 

The  case  must,  therefore,  be  remanded 
to  the  Judge  to  try :  ist,  whether  the  inter- 
venor  did  actually  receive  and  enjoy  the 
rents  of  the  land  \i\  question  before  and  up 
to  the  time  of  the  commencement  of  the 
suit;  and,  2ndly,  if  so,  whether  the  inter- 
venor was  in  such  receipt  and  enjoyment 
of  the  rent  in  good  faith;  and  the  Judge 
is  directed  to  determine  the  appeal  according 
to  the  result  of  that  enquiry. 

The  25th  January  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yudges. 

Enhancement — Resumption — Punchukee  La- 

kheraj  lands. 

Case  No.  1887  of  1866  under  Act  X.of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  0/  Hooghly,  dated 
the  28th  April  1866,  ciffirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  30th  August  1865. 

Madhub  Janah  and  another  (Defendants), 

Appellants, 

versus 


Raj  Kishen  Mookerjee  (PlaintiflF)  and  others 
(Objectors),  Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Umbika  Churn  Banerjee  for 
Respondents. 

A  zemindar  may  sue  to  enhance  punchukee  lakheraj 
land  without  first  suing  for  their  resumption. 

Markby,  J. — The  decision  of  the  T^wer 
Court  is  right.  The  plaintiff  sued  for  en- 
hancement of  rent  over  a  considerable  area. 
The  defendant,  as  to  part  of  the  land,  admit- 
ted that  it  was  rent-paying;  as  to  another 
part,  he  alleged  that  it  was  held  at  a  small 
nominal  rent  under  a  tenure  called  a  pun- 
chukee lakheraj ;  as  to  a  third  part,  that 
it  was  held  rent-free.  The  only  point  in 
this  app)eal  arises  in  respect  of  the  pun- 
chukee lakheraj  lands.  It  is*  contended 
that  the  zemindar  cannot  bring  a  suit  to 
enhance  the  rent  of  the  lands  alleged  to  be 


punchukee,  but  that  iie  must  first  bring  a 
suit  for  resumption  in  respect  of  so  much 
of  the  lands,  if  he  denies  the  punchukee 
lakheraj  title.  But  we  are  not  of  that 
opinion.  We  think  the  Lower  Court  had 
jurisdiction  to  entertain  this  suit  in  respect 
of  that  portion  of  the  land  which  is  alleged 
to  be  punchukee  lakheraj,  as  well  as  in  re- 
spect of  that  portion  which  "was  admitted  to 
be  rent-paying. 


The  25th  January  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shunjbhoo- 
nath  Pundit,  Judges, 

Pre-emption — M  inors. 

Case  No.  2464  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge   oj    Tirhoot,   dated   the  rjik 
June  1866,    affirming  a  decision  pasui, 
by   the   Principal   Sudder  Ameen  of  thav 
District,  dated  the  2^th  August  186^.. 

Meer  Murtaza  (Plaintiff)..  Appellant, 

versus 

Lalla  Nursingh  Suhae  and  others 
(Defendants),  Respondents, 

Mr.  C.  Gregory  and  Baboo  Romanath 
Bose  for  Appellant. 

Mr.    R.    E.     Twidale  and   Baboo  Mchesk 
Chunder  Chowdhry  for  Respondents. 

The  right  of  pre-emption  accruing  during  minority 
is  not  to  he  kept  suspended  until  majority. 

Pundit,  J. — The  Lower  Appellate  Court 
disbelieved  the  allegation  of  the  special  ap- 
pellant that  he  learnt  of.  the  sale,  the 
pre-emption  of  which  is  claimed  by  the  spe- 
cial appellant,  a  few  days  after  special  appel- 
lant's arriving  at  majority,  because  ii  had 
reason  to  infer  from  certain  documents  be- 
fore it  that  the  special  appellant  could  not 
but  have  known  of  the  fact  before. 

The  special  appellant  contends  that  these 
documents  are  not  legally  suflScient  to  justify 
such  an  i  inference  as  has  been  drawn  from 
them  by  tha  Lower  Appellate  Court. 
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Wc  hold  that  one  of  these  documents  re- 
lated to  a  case  in  which  the  sale  in  dispute 
was  involved ;  the  Lower  Appellate  Court 
was,  therefore,  justified  in  inferring  know- 
ledge. Further,  there  is  no  legal  error  in 
ibe  reasoning  upon  which  the  direct  testi- 
mony of  the  special  appellant  is  disbelieved. 
It  is  a  finding  of  fact,  and  the  reasons  are 
those  on  which^the  Lower  Appellate  Court 
might  exercise  its  discretion  in  coming  to 
such  a  finding. 

Farther,  we  do  not  see  that  a  right  of 
pre-emption  accruing  during  minority  is  to 
be  kept  suspended,  and  the  Courts  required 
to  lake  notice  of  only  the  knowledge  which 
the  minor  may  be  shown  to  have  acquired 
after  his  arrival  at  majority,  even  if,  as  here, 
be  has  been  all  along  living  with  or  near  his 
own  relatives,  the  vendors. 

Seeing,  then,  no  reason  to  set  aside  the 
decree  of  the  Lower  Appellate  Court,  we 
dismiss  the  special  appeal  with  costs. 


The  25th  January  1867. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  Sliumbhoo- 
nath  Pundit,  Judges, 

Procedqrc  (Object  of  new  Code)— Limitation— 
Diaposicssion— Section  269,  Act  VIII.  of  1859.  ^ 

Case  No.  2423  of  1866. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Judge  of  Chiitagong,  dated  the  21st  July 
iS66,  modifying  a  decision  passed  hv  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  joth  December  186 s. 

Fidaye  Shikdar  and  others  (Defendants), 

Appellants, 

versus 

Ozeeooddeen  and  others  (Plaintiffs), 
Respondents, 

^r,  R,  E,  Twidale  and  Baboo  Kishen  Dyal 

Roy  for  Appellants. 
«'•'  C.   Gregory  and    Moulvie  Murhumut 
Hossein  for  Respondents. 

r;!hi^**^^5*  ^^  Courts  of  justice  under  the  Code  of 
uvu  tTocedurc  is,  if  possible,  to  decide  at  one  and  the 
WM  time  all  questions  which  can  justly  be  so  decided, 
^^«t  to  assist  parties  in  unnecessarily  prolonging 

J^269,^ct  VIU.  of  1R59,  does  not  contemplate 
to»M  P*^y.'"  actual  possession  must  sue  regularly 
»fc^^^****"  "T*'^'"  ""«  ye^tr,  but  that  the  person 
•no  B  not  ,n  actual  possession  shall  do  so. 

^<^y}ty,  7.— This    is   a  case*  in    which 
Piiiniiffs  Ozeeooddeen   and   others  sue  for 


possession  of  certain  ryottee  lands  on  an 
alleged  right  of  purchase  at  a  sale  in  execu- 
tion of  the  ryottee  tenure  of  Yusoof  and 
Abdool  Sufee  for  arrears  of  rent.  Plaintiffs 
allege  they  hold  this  right  under  etmamdars 
Omed  and  Ossman.  This  Omed  Ali,  the 
Judge  states,  and  the  records  show,  was  the 
father  of  plaintiff  Ozeeooddeen,  and  is  dead. 
The  sale  took  place  for  arrears  due  to  this 
Omed  Ali  as  etmamdar,  and  Ozeeooddeen 
took  out  an  execution  as  heir  to  his  deceased 
father ;  and  then  himself  was  the  pur- 
chaser in  execution  as  above  stated.  On  the 
Court  Ameen  proceeding  to  put  plaintiff 
in  possession,  defendant  Fidaye  Shikdar  and 
an  alleged  ryot  under  him,  Mynooddeen 
(admitted  to  be  Fidaye  Shikdar's  son),  opposed, 
and  alleged  that  this  ryottee  tenure  was 
not  in  Omed  and  Ossman's  etmamdaree,  but 
in  that  of  defendant's  (Fidaye  Shikdar's). 
It  was  added  that  it  came  to  Mynooddeen 
on  relinquishment  of  Yusoof  and  Abdool 
Sufee.  Thereupon,  action  being  taken 
under  Section  269,  Act  VIII.  of  1859,  the 
Sudder  Ameen,  on  the  30th  March  1863, 
overruled  the  objections  of  Fidaje  Shikdar 
and  Mynooddeen.  The  Judge  finds  as  a 
fact,  however,  that  **the  last-named  parties 
have,  from  the  date  of  Court  Ameen  giving 
•possession  to  plaintiff  of  the  right,  title,  and 
interest  in  the  land  that  belonged  to  Yusoof 
and  Abdool  Sufee,  held  adverse  possession 
in  spite  of  the  decision  of  the  Sudder  Ameen 
of  the  30th  May  1863." 

The  first  Court  tried  the  issue  of  limita- 
tion and  title  together;  and,  with  reference 
to  an  Ameen's  report,  the  first  Court  gave 
plaintiff  a  decree  for  k,  14- 12-2,  and  dis- 
missed his  case  as  to  >&.  1-12. 

In  appeal  the  Judge  decides:  "Now, 
although,  as  stated  above,  it  appears  to  me 
that  plaintiff  is  entitled  to  a  decree  for  the 
ryottee  right,  title,  and  interest  alleged  to 
have  belonged  to  Yusoof  and  Abdool  Sufee 
in  the  suit  in  which  he  obtained  a  decree 
against  them,  and  in  execution  of  which  he 
purchased  those  rights,  &c.,  and  this,  if 
on  no  other  ground,  still  on  the  ground 
of  his  having  been  put  in  formal  pos- 
session thereof  by  the  Civil  Court  Ameen, 
under  Section  263  of  Act  VIII.  of  1859,  and 
of  defendants  Fidaye  Shikdar  and  Mynood- 
deen not  having  sued  under  Section  269  of 
Act  VIII.  of  1859.  and  Clause  3.  Section  i 
of  Act  XIV.  of  1859  (vide  High  Court's 
Decision  of  i6ih  January  1865,  Beebee  Su- 
bourn.  defendant,  appellant),  within  the  pre- 
scribed limitation  of  one  year,  I  nevertheless 
think  that,  as  there  appears  to  be  proof  on  re- 
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cord  of  the  existence  of  the  ryoltce  riglit.  'itle, 
and  interest  of  Yusoof  and  Abdool  Sufee  in 
the  land  in  question  at  or  about  ihe  time  of  \ 
the  estate,  and  as  a  brief  history  of  the  con-  , 
tents  regarding  this  tenure  may  be  of  use, 
should  there  be  future  litigation  between  the 
parties,  the  following  may  be,  with  advan- 
tage, here  recorded. 

He  then  goes  on  to  give  a  history  of  the 
case,  the  substance  of  which  has  been  above 
given,  and,  as  we  read  his  judgment,  comes 
to  no  final  or  determined  decision  on  plaintiff's 
title.     The  Judge  concludes  as  follows : — 

"  On  the  above  grounds,  then,  m.,  on  the 
ground  of  appellant  Fid  aye  Shikdar  being 
barred  by  limitation  from  opposing  plaintiff's 
taking  possession  of  and  obtaining  a  decree 
for  establishment  of  title  to  the  rvottee 
tenure,  of  which  possession  was  given  him 
by  the  Civil  Court  Ameen  under  Section 
263,  Act  VIII.  of  1859,  on  the  30th  August 
1 86 1  ;  on  the  ground  of  its  being  satisfactorily 
proved  that  Yusoof  and  Abdool  Sufee  or 
their  heirs  held,  under  ryottee  tenure,  the 
lands  in  dispute ;  and  also  on  the  ground  of 
Fidaye  SJiikdar,  on  his  own  showing  in 
paragraph  4  of  his  reply  in  the  original 
suit,  having  no  further  interest  in  the  land — 
I  dismiss  his  appeal  with  costs." 

The  defendant  appeals  specially,  urging— 

/j/. — That  the  rights  of  the  etmamdars 
were  before  the  Lower  Appellate  Court 
for  adjudication,  and  it  ought  to  have  decided 
them  in  this  case. 

jnd, — That  the  actual  possession  is  wiih 
the  defendant,  and,  the  contrary  not  being 
found  by  the  Lower  Appellate  Court,  limita- 
tion under  Section  269,  Act  VIIL  of  1859, 
does  not  apply. 

After  hearing  Counsel  oq  both  sides,  and 
referring  to  the  record,  and  specially  consi- 
dering the  peculiar  circumstances  of  this  case, 
we  think  these  pleas  on  special  appeal  are 
valid. 

On  the  first  plea  we  observe  that  it  is 
clear  that  the  sons  of  the  etmamdars,  who 
have  been  put  forward  as  ryots,  are,  xti/act 
(though  they  may  not  be  in  name),  disputing 
as  to  whose  etmamdaree  shall  be  declared  to 
contain  the  ryottee  lands  of  Yusoof  and  Ab- 
dool Sufee.  The  Lower  Appellate  Court, 
in  our  view,  clearly  refrains  from  adjudicat- 
ing that  mattery  and  only  really  gives  its  deci- 
sion as  on  the  ground  of  limitation.  Now,  the 
object  of  Courts  of  Justice  under  our  Code  is 
not  to  assist  parties  who,  under  the  name  and 
title  of  r)»ots  (not  impossibly  Acquired  by 
legal  process)  are  concealing  their  stronger  and 
larger  rights,  and  are  not  having  the  adjudica- 


tion once  and  altogether  of  those  larger  rights 
owing  to  their  pleading  other  inf trior  rights, 
and  thus  unnecessarily  prolong  litigation,  and 
shift  the  scene  of  all  this  fencing  from  Coun 
to  Court.  The  object  of  our  Courts  is,  if  pos- 
sible, to  decide  together  at  one  and  the 
same  time  all  questions  which  can  be  jastlj  • 
so  decided.  There  can  be  no  difficulty  io 
acting  upon  this  view  in»tbis  case  with 
perfect  justice  to  all  parties,  and  we  shall, 
therefore,  order  it  to  be  done. 

On  the  second  plea  we  think  the  Lower 
Appellate  Court  is  wrong.  It  relies  on  Sec- 
tion 269,  Act  Vlll.  of  1859.  Now  that  Sec- 
tion is  'as  follows : — 

''If  it  shall  appear  that  the  resistance  or 
obstruction  to  the  delivery  of  possession  was 
occasioned  by  any  person  other  than  ihe 
defendant  claiming  a  right  to  the  possession 
of  the  property  sold  as  proprietor,  mortgagee, 
lessee,  or  under  any  other  title,  or  if,  in  the 
delivery  of  possession  to  the  purchaser,  anj 
such  person  claiming  as  aforesaid  shall  he 
dispossessed,  the  Court,  on  the  complaint  of 
the  purchaser  or  of  such  person  claiming  as 
aforesaidy  if  made  within  one  month  from 
the  date  of  such  resistance  or  obstruction,  or 
of  such  dispossession,  as  the  case  may  be, 
shall  enquire  into  the  matter  of  the  complaint, 
and  pass  such  "order  as  may  be  proper  in  the 
,  circumstances  of  the  case.  The  order 
shall  not  be  subject  to  appeal ;  but  the  party 
against  whom  it  is  given  shall  be  at  liberty 
to  bring  a  suit  to  establish  his  right  at  any 
time  within  one  vear  from  the  date  there- 
of." 

This  Section  in  our  opinion  does  «(?/ con- 
template that  the  party  in  actual  possession 
must  sue  regularly  to  get  possession  within 
one  year,  but  that  the  person  who  is  not  in 
actual   possession   shall  do  so.     Now,  it  is 
clear  to  our  minds  that,  in  this  case,  even  apon 
the  Judge's  own  record  of  its  judgment,  there, 
is  but  an  order  of  possession  given  to  t" 
plaintiff,  and  not  actual  possession  which  isj 
with  defendant.     We  think,  then,  that  sue' 
defendant  is  not  barred  by  limitation  in  ihi 
case,  and,  therefore,  the  only  clear  ground  01 
which  the  Lower  Appellate  Court  has  d 
cided   against    defendant    is    an    erroneoQ! 
ground. 

Under  this  slate  of  fact,  we  are  of  opinio) 
that  the  case  should  be  remitted  to  the  fi 
Court,   where   there  should   be*  tried  ihesej 
issues,  viz. :    - 

1st. — Whether  the  lands  sued  for  apper 
tain  to  the^lmamdar  of  Omed  and  Ossmanr 
or  of  defendant  Fidaye  Shikdar  i 
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2Hd, — Whether  the  ryotiec  rights  are  with 
MmooddecD,  and  after  him  with  defendant 
Fidaye  Shikdar,  as  the  latter  alleges,  or  with 
Ozeeooddeen  plaintiff. 

The  case  is  remanded  accordingly  to  be 
re-iried,  with  reference  to  the  above  remarks. 


The «?  5th  January  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Limitation—AlluYial  Lands. 

Case  No.  2408  of  1866. 

Special  Appeal  from  a  decision  passed  by 
thi  Judge  of  Hooghlyy  dated  the  i^h 
August  1866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  May  1866, 

Lachmee  Narain  Shah  and  others  (Defend- 
ants), Appellants^ 

versus 

]atadharee  Holdar  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Baboos  Juggodanund  Mookerjee  and  Toolsee 
Dass  Seal  for  Appellants. 

B^hoos  Ihvarfanath  Milter,  Luckhee  Churn 
Bose.  and  Doorga  Dass  Dutt  for  Respond- 
ents. 

The  cause  of  action  in  respect  of  accretions  accrues 
from  their  formation  and  delivery  to  the  defendant. 

Pundit^  y, — ^Ik  this  case  it  is  found  by 
the  Lower  Appellate  Court  that  the  lands  in 
dispate  formed  and  were  settled  with  the 
defendant  long  before  12  years  from  the 
present  suit. 

Even  admitting  that  the  amulnamah  grant- 
ed to  the  defendant  for  the  lands  now  in 
dispate  was  the  first  recognized  proof  of 
the  settlement  with  the  defendant,  it  does 
iK)t  help  the  plaintiff,  as  the  date  of  that  also 
is  beyond  12  years  from  the  date  of  this 
sat 

There  is  no  reason  why  the  cause  of  action 
in  the  present  case,  which  is  for  accretions 
lo  the  3  cottahs  of  land  for  which  plaintiff, 
Rspondent,  had  sued  before  and  obtained  a 
decree  in  1858,  should  be  24th  September 
KB62,  the  date  upon  which  the  plaintiff  got 
possession  of  the  uslee  lands.'  Nor  is  the 
date  of  the  decree  the  cause  of  action.  The 
Jtal  cause  of  action  is  the  formation  of  the 
»nds  in  dispute,  and  their  being  made  over 
^  the  defendant,  special  appellant. 


It  is  no  excuse  under  the  new  Law  of 
Limitation  that,  b6fore  the  suit  for  the  origi- 
nal lands  was  decided,  the  party  could  not 
safely  sue  for  accretions  to  them. 

In  this  view  we  do  not  see  any  ground 
upon  which  the  bar  to  the  plaintiff's  suit 
can  be  removed. 

We,  accordingly,  reverse  the  order  of  the 
Lower  Appellate  Court  with  costs,  and,  de- 
creeing the  special  appeal  wiih  costs,  uphold 
the  order  of  the  Court  of  first  instance,  dis- 
missing the  suit  of  the  plaintiff  with  costs 
as  barred  by  limitation. 


The  25th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby» 

Judges. 

ETidence— Ejectment  (under  Section  15,  Act 

XIV.  of  Z859). 

Case  No.  1848  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  2^h 
April  1866,  affirming  a  decision  passed 
by  the  Moonsiff  of  Shahzadpore,  dated 
the  gth  September  186^. 

Bullubee   Kant   Bhuitacharjee  and   another 
(Plaintiffs),  Appellants y 

versus 

Doorjodhun  Shikdar  and  others  (Defend- 
ants), Respondents, 

Baboo  Romesh   Chunder  Milter  for  Appel- 
lants. 

Baboo  Mohinee  Mohun  Roy  for  Respond- 
ents. 

In  a  suit  to  establish  title,  evidence  of  the  plaintiff's 
possession  prior  to  the  summary  award  under  Section 
15,  Act  XIV.  of  1S59,  under  which  he  was  dispossessed, 
may  be  good  evidence  of  his  title,  and  must  be  con- 
sidered. 

Kemp,  J. — This  was  a  suit  to  recover 
possession  of  certain  property  as  m^l  lands 
belonging  to  the  plaintiff's  estate,  and  from^ 
which  they  had  been  dispossessed  by  an 
award  under  Section  15,  Aft  XIV.  of  1B59. 
The  defendants  claimed  them  as  lakheraj 
lands  belonging  to  their  estate. 

The  Judge  has  held  that  he  cannot  en- 
quire into  the  fact  of  plaintiff's  .possession 
prior  to  the  award  under  Section   15,  inas- 
:  much  as,  in   a   suit    to   establish  title,   the 
question  of  possession  must  be  considered  to 
I  have  be«n  conclusively  determined  by  the 
I  summary  award  under  Section  15,  and  cannot 
be  re-opened. 
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We  think  that  the  Judge  was  wrong  in 
refusing  to  consider  the  evidence  of  posses- 
sion prior  to  the  award  under  Section  15, 
tendered  by  the  plaintiff.  Such  possession 
ma)'  be  good  evidence  of  the  plaintiff's  title, 
and  this  is  a  suit  to  establish  his  title,  and 
must  be  considered.  A  decision  of  a  Divi- 
sional  Bench  of  this  Court,  present  Justices 
Bayley  and  Shumbhoonath  Pundit,  Special 
Appeal  No.  2357,  has  been  shown  to  us 
which  takes  the  same  view  of  this  question. 

Remand  for  re-trial  with  reference  to  the 
above  remsCrks.     Costs  to  follow  the  result. 


The  26th  January  1867. 

Presenl  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Onus  probandi — Separation  of  Joint  Hindoo 
Family— Allegation  of  joint  estate. 

Case  No.  2455  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabadj  dated  the 
12th  July  1866^  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  i^th  January  1866. 

Ram  Gobind  Koond  and  another  (Plaintiffs), 

Appellants, 

versus 

Moulvie  Syud  Hossein'Ali  and  others  (De- 
fendants), Respondents. 

Baboos   Kalee    Kishen    Sein    and    Mohinee 
Mohun  Roy  for  Appellants. 

Moulvie  Syud  Murhumut  Hossein  for  Re- 
spondents. 

After  a  gfeneral  separation  in  food  and  a  partition  of 
estate,  and  after  the  brothers  have  commenced  to  live 
separately,  if  any  one  of  them  comes  into  Court,  allep^ing 
that  a  particular  portion  of  property  originally  joint 
continues  to  remain  so,  the  onus  of  proof  lies  on  him. 

Norman,  J, — We  think  that  there  are  no 
jjrounds  for  this  appeal. 

The  defendants  are  purchasers  at  a  sale  in 
execution  of  a  decree  of  the  property  of  one 
Lukhun  Koondoo.  In  the  execution-case. 
Ram  Gobind  and  Radha  Gobind,  the  brothers 
of  Lukhun,  intervened  and  claimed  the 
property  now  in  suit  as  having  been  devoted 
to  the  family  idol.  Their  intervention  was 
disallowed,  and  the  property  sold  as  that  of 
the  judgment-debtor. 

The  representatives  of  Ram  GqJ)ind  and 
Radha  Gobind  now  sue  the  auction-purchas- 
er,  alleging  that  the    three   brothers   were 


joint  in  estate,  and  that  they  are  entitled  to 
io  annas  13  gundahs,  &c.,  of  the  property. 
The  Judge,  in  trying  the  case,  cast  the 
onus  upon  the  plaintiff  ;  and,  under  the  parti- 
cular circumstances  of  the  case,  we  think  that 
he  was  quite  right  in  doing  so. 

It  appears  by  a  certain  farkhuttee,  dated 
in  1252,  which  was  produced  by  the  plaintiffs 
in  evidence  in  the  suit,  and  probably  also  ra 
the  execution  case,  that  it  was  admitted,  and 
therein  stated,  that  the  three  brothers  were 
carrying  on  trade  separately  and  lived  sepa- 
rately. But  it  appears  that  34  beegabs  of 
property  which  had  been  ancestral  were 
reserved  for  the  worship  of  the  family  idol, 
it  being  agreed  that  they  were  to  be  enjoyed 
jointly. 

We  think  that,  after  a  general  separation 
in  food,  and  a  partition  of  estate,  and  after  the 
brothers  have  commenced  to  live  separately, 
if  any  one  of  them  comes  into  Court,  alleging 
that  a  particular  portion  of  property  original- 
ly joint  continues  to  remain  so,  the  onus 
properly  lies  on  him.  • 

The  Judge,  in  trying  the  case,  held,  for 
reasons  which  appear  to  us  satisfactory,  that 
the  plaintiffs  failed  to  show  that  the  property 
now  in  suit  is  identical  with  the  34  bee- 
gabs  declared  in  the  farkhuttee  to  be  joint, 
and  devoted  to  the  service  of  the  idol. 

We  do  not  express  any  opinion  as  to  how 
the  burthen  of  proof  would  have  been  shifted 
by  the  summary  decision  under  Section  246 
of  Act  VIII.  of  1859. 

If  the  plaintiffs  had  any  reason  to  com- 
plain of  the  Judge's  decision,  on  the  ground 
that  it  proceeded  upon  insufficie'ncy  of  evi- 
dence— if  they  could  have  adduced  further 
evidence  not  brought  before  the  Judge  at  the 
hearing — possibly  the  Judge  might  have  cor- 
rected the  matter  on  an  application  for 
review. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  26th  January  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 

Justice,  and  the  Hon'ble  L.  S.  Jackson, 

Judge, 

Appeal  to  Privy  Council— Translation  of  doai- 
ments  not  eyidence  in  the  cause. 

Petition  of  Raj  Coomar  Baboo  Deo  Nandon 

Siugh. 

Baboo  Kishen  Kishore  Ghose  for  Petitioner. 

Where  it  was  impossible  to  say  whether  certain  ac- 
count-books andtoapers  were  material  or  relevant,  or 
even  were  part  of  the  evidence  in  the  cause,  the  Hign 
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Coart  dedioed  to  put  the  appellant  in  an  appeal  to  lilng^- 
hod  to  the  expense  of  translating  and  transcribing^  them, 
httt  gave  the  respondent  the  option  of  translating 
them  at  his  own  expense,  with  a  view  to  their  being  sent 
to  England  as  an  appendix  to  the  record,  leaving  it  to 
the  Privy  Council,  in  the  event  of  the  respondent 
being  successful  to  make  any  order  they  pleased  as  to 
the  costs  of  translation. 

Jackson^  J. — This  is  an  application  by 
the  respondent  in  an  appeal  to  England,  and 
the  applicant*!  prayer  is  that  the  Court 
should  require  the  whole  of  certain  books 
of  account  which  have  come  up  with  the 
record  to  be  translated  at  the  cost  of  the 
appellant,  and  the  translation  to  be  printed 
and  sent  home. 

It  appears  that  the  suit  related  to  certain 
property  in  Behar,  and  the  main  question 
in  the  suit  was  whether  the  family,  which 
was  Hindoo,  had  been  joint  or  separate. 

The  suit  was  commenced  under  the  old 
procedure,  and  a  number  of  books  and 
papers  connected  with  the  family  receipts 
and  disbursements  are  produced  by  the 
defendant,  respondent,  with  the  view  of 
proving  the  family  to  have  been  joint  in 
dealings  and  in  estate. 

This  Court  reversed  the  decision  of  the 
Zillah  Court,  and  gave  judgment  in  favour  of 
the  defendant.     An  appeal  to  Her  Majesty 
in  Council  has  now  been  preferred  by  the 
plaintiff,  who  moved  before  the  Judge  in  the 
Miscellaneous  Department  to  strike  out  of 
the  list  of  papers  for  translation  the  books 
and  papers  referred  to,  being 
Mashkabar  Roznamcha — 24  in  number. 
Bohee  Jumma  Khuruch — 3  in  number. 
And  the  respondent  now  asks  that  these 
should  be  translated  entire. 

It  is  admitted  that,  ahhough  these  books, 
in  some  irregular  way,  accompanied  the 
record,  no  entries  from  them  were  ever 
tendered  to  the  Court  in  evidence  ;  and  that 
neither  the  judgment  of  the  Zillah  Court, 
nor  that  of  the  High  Court  in  appeal, 
contained  any  reference  whatever  to  these 
books  or  papers. 

This  being  so,  it  is  impossible  for  us  to 
uy  that  thev  are  either  material  or  relevant, 
or  even  that  they  are  part  of  "  the  evidence  '' 
in  the  cause. 

We  cannct,  therefore,  put  the  appellant 
to  the  expense  of  translating  and  transcrib- 
ing these  papers.  To  do  so  would  be  an 
tinmeaning  and  vexatious  impediment  to  his 
carrying  on  his  appeal. 

If.  however,  the  respondent,  acting  under 
the  advice  of  his  vakeel,  should  think  fit  to 
bavc  the  papers  in  question  ^  translated  at 
liis  own  expense,  they  may  be  sent  to  England 
as  an  appendix  to  the  record ;  and,  if  the 


respondent  should  be  successful,  the  Privy 
Council  can  make  such  order  in  respect  of 
the  costs  of  translation  as  their  Lordships 
may  think  fit. 

We  have  sought,  in  making  this  order, 
to  lay  down  a  rule  which  will  be  applicable 
to  similar  cases  which  frequently  occur. 

If  they  be  sent  home  as  an  appendix  by 
the  respondent,  a  copy  of  this  judgment 
should  be  sent,  so  as  to  explain  the  reason 
of  their  being  so  sent. 


The  26th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

% 
Sale  Law  —  Under-tenures  (Annulment  of — by 
lessee  from  auction-purchaser)  —  Evidence  (of 
confirmation). 

Case  No.  2127  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Principal  Sud- 
der  Ameen  of  East  Burdwan,  dated  the 
gth  May  1866,  affirming  a  decision  passed 
by  the  Moonsiff  of  Mungulcote,  dated  the 
nth  January  1864, 

Tara  Chand  Dutt  (Plaintiff),  Appellant, 

versus 

Mussamut  Wakenoonissa  Bibee  and  others 
(Defendants),  Respondents, 

Baboo  Otool  Chunder  Mookerjee  for 

Appellant. 

No  one  for  Respondents. 

Where  an  auction-purchaser  did  not  avail  hin^self  of 
the  power  vested  in  him  by  law  to  avoid  and  annul  a 
tenure  created  by  his  predecessor — Held  that  it  was 
not  open  to  any  person  now  holding  his  estates,  and  still 
less  to  a  mere  lessee  claiming-  under  him,  to  avoid  the 
tenure. 

The  giving  of  receipts  for  rent,  coupled  with  the  fact 
of  payment  of  rent  at  the  old  rate,  down  to  the  present 
time,  is  evidence  of  confirmation  of  the  tenure  by  the 
auction-purchaser  and  his  successor.  ** 

Norman,  J. — This  is  a  suit  by  the 
plaintiff  claiming  possession  of  certain  ay- 
mah  land  under  a  perpetual  lease,  dated 
the  2ist  Bysack  1269,  of  which  the  plaint- 
iff alleges  that  he  has  been  dispossessed 
by  the  defendants. 

The  defendants  claim  as  holders  of  a 
kaemee  jote,  a  tenure  which  is  said  by 
them  tojiave  been  created  in  or  prior  to 
1213. 

The  Principal  Sudder  Ameen  finds  that 
the    defendant's     title   as  kaemee  jotedars 
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has  been  established  in  proof,  they  having 
prodaced  dakhilahs  for  rent  from  12 13  to 
1268  B.  E. 

The  plaintiff  appeals  and  contends  that 
he,  being  the  lessee  of  a  person  who  pur- 
chased the  holding  of  the  superior  tenant  in 
1244,  is  not  bound  by  ihe  tenure  created  by 
his  predecessor,  and  the  fact  that  receipts  for 
rent  given  by  his  imnnediate  predecessor — 
the  auction-purchaser — have  been  produced, 
does  not  show  that  such  auction-purchaser 
confirmed  the  tenure. 

The  rights  of  the  auction-purchaser  were 
created  by  Regulation  XI.  of  1822,  Section 
30.  Under  the  powers  given  by  that 
Section,  the  auction-purchaser  had  a  right 
to  avoid  and  annul  all  tenures  which  origi- 
nated with  the  defaulter  or  his  predecessor, 
and  there  is  no  doubt  that  in  1244,  or  within 
a  reasonable  time,  or  perhaps  within  such 
time  as  would  be  allowed  by  the  Law  of 
Limitation  after  that  date,  the  auction-pur- 
chaser might  have  avoided  the  tenure  of 
the  defendants.  But,  as  he  did  not  do  so, 
as  he  did  not  avail  himself  of  the  powers 
which  thQ  law  gave  him  within  any  such 
time,  it  is  not  open  to  any  person  now 
holding  his  estate,  and  still  less  to  a  mere 
lessee  claiming  under  him,  to  avoid  the 
tenure  at  the  present  day. 

We  have  no  doubt  that  the  giving  of 
receipts  for  rent,  coupled  with  the  fact  that 
rent  at  the  old  rate  had  been  paid  down  to 
the  present  time,  is  abundant  evidence  that 
the  auction-purchaser  and  his  successor  have 
confirmed  the  tenure,  if  that  was  necessary. 

The  appeal  is  dismissed  but  without  costs, 
no  one  appearing  for  the  respondents. 


The  26th  January  1867. 

Present  : 

TheHon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

ManidiNa— Section  77,  Act  III.  of  1864,  B.  C— 
Notice  of  action  against  Commissioners. 

Case  No.  2471  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  ihe  jrd  July 
r866y  affirming  a  decision  passed  by  the 
Sudder  Moonsiff  of  that  District, '  dated 
the  28th  November  186^, 

Abhoyanath  Bose  (Plaintiff),  Appellant, 

versus 

The  Chairman  and  the  Deputy  Chairman  of 
ihe  Municipal  Committee  of  Kishnaghur 
(Defendants),  Respondents, 


Baboo   Bhuggobutty   Churn    Ghost  for 

Appellant. 

Baboo  Nursing  Chunder  Miiter  for 
Respondents. 

A  notice  of  action  against  Municipal  Coramissioners 
is  absol utely  necessary  under  Section  77,  Act  I II .of  1  $(64,    , 
B.  C.     A  notice  objecting  to,  and  asking  for  a  re-con- 
sideration of,  the  order  complained  of  is  not  sufficient. 

Norman,  J, — This  is  a  suit  against  tbe 
Chairman  and  Vice-Chairman  of  the  Mani- 
cipal  Commissioners  for  the  town  Kish- 
naghur to  restrain  thepi  from  interfering 
with  a  road  which  the  plaintiff  declared  to 
be  his  private  road. 

The  Moonsiff  dismissed  the  suit  on  the 
merits.  The  plaintiff  appealed  to  the  Judge. 
The  defendants  on  cross  appeal  objected 
that,  as  no  notice  of  action  had  been  given 
to  the  Municipal  Commissioners,  the  suit  was 
not  maintainable. 

The  Municipal  Commissioners  had  declared  { 
the  road  to  be  a  public  road.  This  was  ao  | 
act  done  under  the  powers  and  provisions  of  ; 
the  Bengal  Act  III.  of  1864,  the  77th  Sec-  \ 
tion  of  which  expressly  provides  that  no  j 
action  for  such  a  ^matter  shall  be  bron^zbt 
until  one  month  after  notice  in  writing  shall 
have  been  delivered  at  the  office  of  the  Com- 
missioners, &c.,  and  unless  such  notice  be 
proved,  the  Court  shall  find  for  the  defend- 
ants. 

The  vakeel  for  the  plaintiff  contends  that 
a  notice  objecting  to  the  decision  of  tbe 
Municipal  Commissioners,  and  asking  for  re- 
consideration of  the  order  in  which  the  appel- 
lants were  referred  by  the  Commissioners  to 
any  civil  remedy  they  might  have,  is  enoagh. 
But  the  words  of  the  Section  are  clear  and 
imperative,  and  we  think  that  the  Judge  bad 
no  alternative  but  to  dismiss  the  suit. 

The  appeal  is  dismissed  with  costs. 


The  28th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Estoppel — Act  X.  of  1859  —  Declaratory  soit 

Case  No.  1303  of  1866. 

Special  Appeal  from  a  decision*  passed  hy 
Mr,  C.  S,  Belli.  Judge  of  Pojshahye, 
dated  the  igth  January  1866,  reversing 
a  decision  t passed  by  Mr.  W,  Wright, 
Principal  Sudder  A  meen  of  that  District, 
dated  the  ^oth  May  i86$. 
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Pitambur  Shaba  and  others  (Plaintiffs), 
Appellants, 

versus 

Ram  Joy  Ghose  and  others  (Defendants), 
Respondents, 

Bahoo  Hem  Chunder  Barter jee  for  Appellants. 

Bahoos  Dwdrkanath  Mitter  and  Issur 
Chunder  Chuckerhutty  for  Respondents. 

Pj«  proceedings  in  a  suit  under  Act  X.  of  1859,  in 
which  the  Collector  did  not  finally  adjudicate  upon  the 
genoineness  of  a  pottah,  although  he  accepted  it  as 

Caioe,  are  no  bar  to  a  subsequent  suit  in  the  Civil 
ft  for  a  declaration  that  the  p  Utah  is  a  forgery, 
^^"■e  a  plaint  asks  for  more  than  the  plaintiff  is 
«^*JJ™  to.  the  Court  may  give  him  such  relief  as  is 
TOio  the  Court's  jurisdiction,  and  as  the  Court  may 
d«cree  him  entitled  to. 

Macpherson,  T".— The  plaintiffs  in  this 
case  sued  in  the  Civil  ( :ourt  for  a  declaration 
tbl  a  certain  pottah  pleaded  by  the  defend- 
ants in  a  suit  in  the  Collector's  Court  is 
a  forgery,  and  for  a  declaration  of  the  plaint- 
iffs' right  to  assess  rent  (at  the  rates  pre- 
niiing  in  the  neighbourhood)  on  the  lands 
comprised  in  the  said  pottah. 

The  Court  of  first  instance,  on  the  day 
the  case  came  on  for  hearing,  amended  the 
plaint  by  striking  out  so  much  of  it  as  prayed 
for  a  declaration  of  the  right  to  assess, 
being  of  opinion  apparently  that,  so  far 
as  the  assessment  of  rent  was  concerned, 
Jc  Revenue  Coiu-t  alone  had  jurisdiction. 
The  one  issue  as  to  the  genuineness  of  the 
pottah  was  tried,  and  it  was  decided  in 
nvor  of  the  plaintiffs. 

The  Lower  Appellate  Court  held  that 
the  Civil  Court  had  no  jurisdiction  to  en- 
tmain  the  suit  as  originally  framed  ;  that 
the  Court  had  no  power  to  amend  the  plaint 
as  had  been  done  ;  and  that  the  plaint 
amended  was  bad,  as  it  simply  sought 
a  declaration  as  to  the  genuineness  of  the 
IXHtah,  while  no  consequential  relief  was 
wught,  or,  if  sought,  could  be  granted  by 
ttc  Civil  Courts.  The  plaintiff's  suit  was, 
therefore,  dismissed  with  costs. 

In  appeal  it  is  contended  before  us  that 
the  amendment  of  the  plaint  was  proper,  or 
^  any  rate  that,  even  if  the  plaint  was  bad 

^J?  ^  ^^^^  ^^  '^  ^  sought  to  declare  the 
nght  to  ^sess  rent,  the  Court  was  bound 
^  go  into  and  decide  the  issue  as  to  the 
J^;  and  it  is  argued  that  the  prayer  for 
*  declaration  as  to  the  pottah  is  not  inconse- 
^Ijal,  inasmuch  as  a  declaration  as  to  it 
'jonld  be  most  important  in  its  immediate 
°«ets  on  the  position  of  the  parties. 
^,*J  Wears  that  the  pottah  in  question  was 
Pwed  in  a  suit  in  the  CoHector's  Court 
Vol.  VIL 


I  which  was  decided  in  defendant's  favor,  prior 
to  the  institution  of  the  present  suit  in  the 
Civil    Court.     But  the    Court   in    that    suit 
does  not  finally  adjudicate  upon  the  issue 
of  the  genuineness  of  the  pottah,  the  Col- 
lector in  his  judgment  expressly  saying  that 
he  does  not  do  so.     The  proceedings  in  that 
suit,  therefore,  form  no  bar  to  the  present 
suit   (see    Oomachurn     Dutt    versus    Beck- 
with,    V.    Weekly    Reporter    3,     Act    X.). 
Moreover,  we  do  not  think  that  the  merely 
declaratory   decree   prayed   for   is   inconse- 
quential,  because   the    relief    consequential 
on   a  declaration  of   the   invalidity   of   the 
pottah  may  be   immediate   and    most  sub- 
stantial ;  and  we  are  of  opinion  that  it  is  quite 
a   sufficient   basis   on    which    to   support    a 
declaratory  decree,  even  though  resort  may 
eventually   be   necessary   to   another    Court 
to  enforce  the  consequential  relief. 

We  further  think  that,  even  if  the  plaint 
asked  for  more  than  the  plaintiffs  were 
entitled  to,  the  Court  was  right  in  giving 
the  plaintiffs  such  relief  as  was  within  the 
Court's  jurisdiction,  and  as  the  Court  deemed 
them  to  be  entitled  to.  It  is  the  daily 
practice  of  every  Court  to  give  decrees  in 
favor  of  plaintiffs  for  something  less  than 
what  they  may  have  claimed. 

On  the  whole,  we  are  of  opinion  that  the 
case  must  be  remanded  to  the  Lower  Ap- 
pellate Court,  that  the  question  of  the 
genuineness  or  otherwise  of  the  pottah  may 
be  tried  and  decided. 


The  29th  January  1867. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Jurisdiction — Kubooleut— Fishery. 

Cases  Nos.  2493  and  2497  of  1866  under 
Act  X.  of  1859. 

Special  Appeals  from  decision  passed  by  the  * 
Officiating  Judge  0/  Chittagong,  dated  the 
8th  A  ugust  1866 ,  affirming  a  decision  passed 
by  the  Deputy  Collector  0/  that  District, 
dated  the  26th  February  1866, 

Koylash  Chunder  Dey  (Plaintiff),  Appellant, 

versus 

Joy  Narain  Jalooah  and  others  (Defendants), 
•  Respondents, 

Baboos  Nuleet  Chunder  Sein  and  Bama  Churn 
Banerjee  for  Appellant. 
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No  one  for  Respondents. 

A  suit  for  a  kubooleut  for  the  payment  of  the  rents 
of  a  fishery  is  cognizable  under  Act  X.  of  1859. 

Trevor,  J, — The  plaintiffs  in  these  cases, 
having,  as  they  allege,  established  their 
right  to  the  fisheries  in  question,  now  sue 
the  defendants  in  possession  of  them  for 
kubooleuts. 

The  first  Court  dismissed  the  plaintiff's 
claim,  inasmuch  as  the  fishery  was  situated 
in  an  arm  of  the  sea,  and  the  High  Court 
has  ruled  that  no  zemindar  is  entiiled  to 
rents  for  the  same. 

The  Lower  Appellate  Court  considered 
it  unnecessary  to  do  more  than  declare  that 
the  plaintiff's  suits  be  dismissed,  inasmuch  as 
suits  for  a  kubooleut  for  the  payment  of  the 
rents  of  fisheries  are  not  cognizable  under 
Act  X. 

Plaintiff  now  appeals  specially,  urging 
that,  as  the  High  Court  has  ruled — {see 
Vol.  v.,  Weekly  Reporter,  page  20) — that 
suits  for  the  rents  and  for  the  enhancement  of 
the  rents  of  fisheries  are  cognizable  under  Act 
X.  of  1859,  it  follows  that  suits  for  an  agree- 
ment to  pay  those  rents  are  cognizable  also. 

We  think  that  the  contention  of  the 
plaintiff  is  sound,  and  that  the  cases  may 
be  remitted  to  the  Judge  for  him  to  exercise 
jurisdiction,  and  to  determine  whether  they 
are  entitled  to  kubooleuts  or  not  from  the 
defendant. 


The  2  9lh  January  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Enhancement— Rule  of  proportion. 

Case  No.  2201  of  1866  under  Act  X.  of  1859 

Special  Appeal  from  a  decision  passed  by  Mr, 
A,  Abercrombie,  Judge  0/ Dacca,  dated  the 
^oth  May  1866,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  Fureedpore,  dated 

»     the  2Sth  February  1866. 

Showdaminee  Dassee  (Plaintiff),  Appellant, 

versus 

Shookool  Mahomed  (Defendant),  Respondent. 

Baboo  Chunder  Madhub  Ghose  for  Appellant. 

Baboo  Pearee  Lai  Roy  for  Respondent. 

In  a  suit  for  enhancement,  where  not  only  the  value 
of  the  produce  has  increased,  but  the  productive  powers 
of  the  land  has  decreased,  and  the  expenses  df  cultivation 
decreased,  the  formula  to  be  applied  in  determining 
the  rent  will  be  as  follows :  The  average  value  of  the 
produce  before  the  decrease  in  the  productive  powers 


of  the  land  will  be  to  the  average  value  of  the  present 
decreased  produce,  mintis  the  increased  cost  of  pn>- 
duction,  as  the  rent  previously  paid  will  be  to  that 
which  the  land  ought  now  to  pay. 

Trevor,  J. — Plaintiff  sued  to  enhance  the 
rent  of  the  defendant  after  issue  of  notice. 
Plaintiff  alleges  that  defendants  have  hither- 
to paid  only  34  rupees  for  30  beegahs  of  land ; 
that  they  have  got  40  beegahs  in  their 
possession ;  and  that,  on  the  j^round  both  of 
increase  in  the  productive  powers  of  the 
land  and  increase  in  the  value  of  the  pro- 
duce, they  are  entitled  to  Rupees  182. 

The  defendant  pleads  non-liability  to  en- 
hancement, as  his  rent  is  of  a  permanent 
nature  from  the  time  of  the  settlement. 

The  Lower  Courts  gave  plaintiff  a  decree 
according  to  an  admission  made  by  the  de- 
fendant in  the  course  of  his  examination. 

Plaintiff  now  appeals  specially,  urging 
that  no  enquiry  has  been  made,  nor  has  any 
decision  been  come  to  according  to  the  prin- 
ciple laid  down  in  the  J^ull  Bench  case  of 
Ranee  Thakooranee. 

That  case  is  inapplicable  to  the  present 
case.  It  applied  only  to  cases  in  which  the 
sole  ground  for  enhancement  was  an  increase 
in  the  value  of  the  produce,  and  to  cases  in 
which  the  rates  had  not  adjusted  themselves 
to  altered  circumstances.  In  the  present 
case  it  has  been  found  below  that,  not  only 
has  the  value  of  the  produce  increased,  bnt 
the  productive  powers  of  the  land  have  de- 
creased, and  the  expenses  of  cultivation 
have  increased  also.  It  is  clear,  therefore, 
that  the  particular  formula  laid  down  in 
the  case  above  cited  will  not  meet  the  pre- 
sent circumstances,  and,  though  the  prin- 
ciple of  proportion  may  be  resorted  to,  it  most 
be  applied  in  another  form.  The  value  of  the 
present  decreased  average  produce  per 
beegah,  calculated  on  the  produce  of  3  or  5 
years,  must  be  found,  and  it  must  be  con- 
trasted vwith  the  average  value  of  the  pro- 
duce before  the  decrease  in  the  productive 
powers  calculated  in  the  same  way,  and  the 
increased  present  cost  of  production,  as 
contrasted  with  the  former  cost  per  beegan, 
must  be  ascertained  also.  When  these  dau 
are  ascertained,  the  formula  to  be  apphw 
will  stand  thus :  The  average  value  of  the 
produce  before  the  decrease  in  the  product- 
ive powers  of  the  land  will  be  to  the  aver- 
age value  of  the  present  decreased  produce, 
minus  the  increased  cost  of  pro^ucuon,  as 
the  rent  previously  paid  will  be  to  that 
which  the  land  ought  now  to  pay. 

The  Lower  Court  will  decide  the  case 
which  is  now*remitted  to  him  in  coDforniJty 
with  these  remarks. 
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The  29th  January  1867. 

Present : 

TbeHon'bleH.  V.  Bayley  and  Shumbhoonaih 
Pundit,  Judges, 

# 

Jorisdktiott  (of  Civil  Courts) — Order  of  Magfis- 

trate. 

Case^o.  2484  of  1866. 

Spea'al  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  6th  A  ugust 
i866,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  12th  May  1866. 

Ram  Shodoy  Ghose  and  others  (Defendants), 

Appellants, 

versus 

Juttadharee  Holdar  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboo  Onookool  Chunder  Mookerjee  for 
Appellants. 

Bahoos  Dwarkanath  Mitter,  Lukhee  Churn 
Bote,  and  Doorga  Doss  Dutt  for  Re- 
spondents. 

pK  Civil  Courts  have  jurisdiction  to  entertain  a  suit 
vfaicli,  if  successful,  would  have  the  effect  of  setting 
nide  and  renderings  inoperative  an  order  of  a  Magistrate 
dcdaring  a  road  to  be  a  public  one,  and  directing  the 
Rmovai  of  bamboo-posts  across  the  road  as  an  obstruc- 
0011. 

^^^?K»  7' — The  admitted  facts  of  this 
cue  are  that  plaintiff  sued  in  the  Civil  Court 
claiming  a  declaration  of  right  to  a  certain 
road  as  his  private  road  on  his  own  lands. 

Defendant's  case  was  that  this  same  road 
lad  been  declared  by  the  Magistrate  acting 
onder  Section  308  of  the  Code  of  Criminal 
Procedure  to  be  a  public  one.  The  Magis- 
trate had  also  ordered  some  bamboo-posts 
placed  across  the  road  to  be  removed  as  an^ , 
obstruction. 

The  one  and  real  question  both  In  the 
lower  Courts  and  before  us  here  in  special 
appeal  is  admitted  to  be  whether  the  Civil 
Courts  have  jurisdiction  to  entertain  a  suit 
»luch,  if  successful,  has,  in  fact,  the  direct 
*&ct  of  setting  aside  and  render  inoperative 
the  order  of  the  Magistrate  declaring  the  road 
■  to  be  a  public  one,  and  directing  the  obstruct 
tion  of  bamboo-posts  to  be  removed. 

Section  308  of  the  Code  of  Criminal  Pro- 
cedure does  not  provide  specifically  for  any 
appeal.      . 

The  precedents  cited  to  show  that  the  Civil 
Courts  have  no  jurisdiction  are  : — 
t.  Sudder  Dewanny  Adawlut,  p.  929, 1853. 
2.  Sudder  Dewanny  Adawlut,T).  267,  1855. 


I 


3-  Sudder  Dewanny  Adawlut,  p.  938,  1858. 


4.  High  Court,  Weekly  Reporter,  Vol.  L, 

p.  324. 

5.  High  Court,  Weekly  Reporler,  Vol.  II., 

p.  267. 
r*  Marshall's  Report  for  1861,  p.  214. 

6.  \  or 

(  Hay's  Report,  Vol.  II.,  p.  86. 
None  of  these  cases  are  in  favor  of  the 
special  appellant's  plea  that  there  is  no  juris- 
diction in  such  a  case  as  this,  except  that  in 
Weekly  Reporter,  Volume  II.,  page  267  (the 
5th  on  the  above  list).  Further,  we  would 
observe  that,  whether  the  facts  in  that  case 
and  in  this  were  the  same,  is  not  clear  from 
the  judgment  in  that  case. 

Theyfrj/  case  (of  1853),  page  929,  decided 
that  no  action  would  lie  against  a  Magis^ 
trate  acting  under  Act  XXI.  of  1841  in 
cutting  a  chubootur  for  the  purpose  of 
making  a  well.  It  was  held  that,  as  the 
law  made  no  provision  for  an  action  against 
a  Magistrate  as  such,  a  civil  action  would 
not  lie. 

The  second  of  Sudder  Dewanny  Adawlut, 
1855,  page  269,  refers  only  to  whether  the 
Magistrate  himself  was  generally  liable  to  a 
civil  action  for  acts  done  in  his  judicial  capa- 
city, and  it  was  held  he  was  not  so. 

In  the  third  case  (Sudder  Dewanny 
Adawlut,  1858,  page  938)  it  was  held 
that  a  Magistrate  had  no  authority  under 
A6t  XXI.  of  184 1  to  deal  with  any  paths 
alleged  by  plaintiff  to  be  private,  and  that, 
until  it  were  shown  that  it  was  public,  and 
not  private,  it  could  not  be  determined 
whether  a  civil  action  would  or  would 
not  lie. 

T\i^  fourth  case.  Weekly  Reporter,  Volume 
I.,  page  324,  cites  and  follows  directly  the 
preceding. 

The  fifth  case.  Weekly  Reporter,  Volume 
II.,  page  267,  has  already  been  noticed. 

In  the  sixth  case,  Marshall's  Volume  I., 
page  214,  it  was  held  that  the  parties 
might  bring  a  suit  to  obtain  a  declaration 
of  their  right  to  the  land  subject  to  a  right 
of  way  declared  by  the  Magistrate,  but  not 
a  suit  to  contest  the  right  of  way  itself  so 
declared. 

Considering  the  circumstances  in  all  those 
cases  and  the  circumstances  of  this  case,  we 
are  of  opinion  that  the  only  precedent  which 
can  apply  in  favor  of  special  appellant  is  that 
of  Weekly  Reporter,  Volume  II.,  page  267, 
and  we  have  shown  that  it  is  not  clear  what 
were  the  f%icts  there ;  and,  even  if  they  were 
the  same  as  those  now  before  us,  the  pre- 
cedent  18   no    longer    in  conflict  with  our 
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opinion,   as   one   at  least  of  the  presiding 
Judges  thinks  it  was  not  a  right  decision. 

We,  therefore,  hold  that  an  action  can  lie 
in  the  Civil  Courts  in  this  case,  and  we 
accordingly  dismiss  the  special  appeal  with 
costs. 


The  29th  January  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Measurement— Section  10,  Act  VI.  of  1862,  B.  C. 
— Limitation — Declaratory  decree. 

Cases  Nos.  2185  and  2245  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the  2nd 
June  i866y  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trictf  dated  the  roth  March  1806, 

Pureejan  Khatoon  and  others  (Plaintiffs), 

Appellants^ 

versus 

Bykant  Chunder  Chuckerbutty  and  others 
(Defendants),  Respondents. 

Mr,  R.  T.  Allan  and  Baboo  Sreenath  Doss 

for  Appellants. 

Baboos  Dwarkanath  Mitter,  Kalee  Mohun 
DosSt  and  Khetturnath  Bose  for  Respond- 
ents. 

Section  10,  Act  VI.  of  1862,  B.  C,  contemplates  pos- 
session by  the  receipts  of  rents  for  those  lanas  of  which 
the  measurement  is  required. 

Limitation  will  not  apply  to  a  claim  for  a  declaration 
of  title,  where  the  plaintiff  is  in  possession  of  the  land 
regarding^  which  the  declaration  is  required. 

A  declaratory  decree  ought  only  to  be  passed  where 
some  injury  appears  so  probable  as  to  lead  to  the  con- 
clusion that,  unless  stayed  b^  the  declaratory  decree 
the  inchoate  or  threatened  injury  is  inevitable.  ' 

Trevor,  J.— The  plaintiff  in  No.  2245 
sued  certain  ryots  under  Section  10  of  Act 
VI.  of  1862  (Bengal  Council)  for  measure- 
ment of  their  lands.  The  defendants  plead- 
ed that  their  lands  did  not  belong  to  plaint- 
iff, but  to  another  party  who  is  the  plaintiff 
in  No.  2185. 

The  Lower  Courts  on  enquiry  found  that 
the  plaintiff  had  never  been  in  |iassession 
of  the  lands,  and,  therefore,  dismissed  his 
suit. 


The  plaintiff  now  appeals  specially,  urging 
that  it  is  not  necessary,  in  order  to  give 
him  a  right  to  measure,  that  he  should  be 
in  actual  possession  of  the  lands.  The 
right  to  possession  is  quite  sufficient  to 
entitle  him  to  obtain  what  he  asks  for. 

We  are  clearly  of  opinion  that  Section  10 
of  Ad  VI.  of  1862  contemplates  possession 
by  the  receipt  of  rents  for  those  lands  of 
which  the  measurement  is  required,  and, 
as  plaintiff  did  not  prove  such  possession, 
the  Court  did  quite  right  in  dismissing  his 
suit.  We  dismiss  the  si>ecial  appeal  with 
costs. 

The  plaintiff  in  No.  2185  sues,  as  in 
possession,  for  a  declaration  by  the  Court, 
under  Section  15  of  Aft  VIII.  of  1859,  of 
his  right  to  certain  lands,  his  rights  having 
been  placed  in  jeopardy  by  the  act  of  the 
Survey  authorities  who  measured  and  de- 
marcated it  as  being  within  the  defendant's 
estate. 

The  Judge,  accepting  plaintiff's  statement 
as  to  possession,  finds  that,  as  more  than 
6  years  have  elapsed  since  the  act  com- 
plained of  forming  his  cause  of  action  arose, 
plaintiff  is  out  of  Court  under  the  Statute. 

Plaintiff  now  appeals  specially,  urging 
that  the  Statute  of  Limitation  will  not  appJjr 
to  a  declaratory  action  like  the  present,  he 
being  in  possession  of  the  lands  and  requir- 
ing no  consequential  relief ;  that  the  Judge 
should  have  enquired  into  his  title  and  pos- 
session, and  have  given  him  a  decree  in 
accordance  with  his  claim  as  proved  before 
him. 

We   are   of  opinion   that  the  Statute  of 
Limitation  will  not  apply  to  a  claim  for  a 
declaration   of  title,   the   plaintiff  being  in 
possession  of  the  land  regarding  which  the 
declaration  is  required.     It  is  competent  to 
the    Court,    however,    to    enquire    whether 
the  act  complained  of  is  so  recent  and  of 
such   a  nature  as  to  entitle  plaintiff  to  a 
declaratory  decree,  for  the  Court  will  not  be 
put  in   motion   under   Section    15   of  Aft 
VIII.  of  1859,  unless  some  injuiy  appears 
so  probable  as  to  lead  to  the  conclusion  that, 
unless  stayed  by  the  declaratory  decree,  the 
inchoate  or  threatened  injury  may  be  cotn-  • 
pletely  perpetrated  ;  if  the  Court -is  satisfied 
on  this  point,   it    will    pass   a   declaratory 
decree,    otherwise   it   will  refuse  the  same. 
The   case   is  remitted   to    the   Judge  wiih 
direction  thai  he  will  pass  an  order  in  con- 
formity with  the  remarks  made  above. 
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The  J9th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 
Jackson,  Judges, 

Res  Jadkata— Ejectment— Suit  under  Section 
aBk  Act  X.  of  1859— Subsequent  suit  in  Civil 
Court 

Case  No.  2758  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Anuar  Ali  Khan,  Principal 
Sudder  Ameen  of  Tip  per  ah,  dated  the 
^th  July  1866,  affirming  a  decision  pass- 
ed by  Baboo  Greesh  Chunder,  Sudder 
Moonsiff  0/  that  District^  dated  the  22nd 
Nwemher  186$, 

Baser  Mahomed  (one  of  the  Defendants), 

Appellant, 

versus 

Sodder  Ghazee  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents, 

Bahoos  Nuleet  Chunder  Sein  and  Pearee  Lai 
Roy  for  Appellant. 

BahoQs  Onookool  Chunder  Mookerjee  and 
Dwarkanath  Mitter  for  Respondents. 

Wbere  a  Deputy  Collector  declined  jurisdiction  in  a 
sait  for  ejectment  under  Section  2S,  Act  X.  of  1S59,  and 
the  appeal  against  this  decision  to  the  Judge  was  dis- 
■utseff— Held  that  that  decision  was  no  bar  to  a  suit 
for  oaster  in  the  Civil  Court,  either  in  the  way  of  res 
JMdicata  or  otherwise. 

Jackson,  J.  (Kemp,  J,,  concurring) , — This 
vas  a  suit   by    one    ijaradar   to   oust   the 
ddendant  who    was    holding   certain    land 
(alleged  to   fall   within   the   ijarah)   wiihout 
payment     of     rent.     The     Moonsiff,     who 
ohgtDally    heard     the     case,    directed    the 
Maharajah  of  Tipperah  who  was  the  plaint- 
iff's lessor    to    be    made    a   party   to   the 
suit,  and  he   was   accordingly   made  a  co- 
plaintiff.    There    had    previously    been    an 
application  by  this  ijaradar  to  dispossess  the 
<Jcfcndant  under  Section  28,  Aft  X.  of  1859, 
and  Baboo  Nuleet  Chunder  Sein,  the  va- 
W  of  the  special  appellant,  has  addressed 
^  us  a  very  ingenious  argument  to  show 
^1  as  the  plaintiff   had  once  elected  his 
remedy  under  Section  28  of  Aft  X.,  and  had 
failed  in  that  course  of  proceeding,  he  could 
not  now  be  at  liberty  to  proceed   de  novo 
•n  the  Civil  Court,  and  that,  consequently, 
^  suit  as  to  the  ijaradar  of  the  plaintiff 
|Hight  to  hpe  been  dismissed,  and  that  the 
introduction  of  the  Maharajah  as  a  co-plaint- 
jff  could  not  affect  the  capacity  of  the  plaint- 
i£f  to  maintain  this   suit,   inasmuch  as  the 
Maharajah  had,  during  the  pendency  of  the 
ijuab,  DO  right  to  re-enter  on  Jthe  land,  and. 


therefore,  no  cause  of  action.  This  would 
have  been  an  argument  extremely  difficult 
to  refute  if  the  suit  under  Section  28,  Aft 
X.  of  1859,  ^^^  ht^Ti  disposed  of  on  its 
merits.  But  Baboo  Onookool  Chunder 
Mookerjee  for  the  special  respondent  has 
conclusively  shown  from  the  decision  of  the 
Deputy  Collector  in  that  suit  that,  so  far 
from  having  decided  the  suit  upon  its  merits, 
the  Court  absolutely  declined  jurisdiction, 
holding  that  under  the  allegations  the  plaintiff 
could  not  maintain  a  suit  under  Section  j8 
at  all.  This  decision  was  carried  in  appeal 
to  the  Appellate  Court,  and  the  Appellate 
Court  dismissed  the  appeal. 

We  are  not  shown  that  the  appeal  was 
dismissed  upon  any  ground  other  than  that 
on  which  the  first  Court  had  decided.  The 
decision,  therefore,  under  Section  28  could 
be  no  possible  bar  to  the  present  proceedings 
in  the  way  of  res  judicata  or  otherwise. 

That  being  so.  it  is  a  simple  case  of  an 
ijaradar  finding  the  defendant  a  trespasser 
upon  his  land,  and  having  recourse  to  an 
ordinary  suit  in  the  Civil  Court  to  oust  him. 
There  is  no  other  ground  of  objection  raised 
against  the  decision  of  the  Lower  Appellate 
Court.  That  decision,  therefore,  must  be 
affirmed  with  costs. 


The  29th  January  1867. 

Present : 

The  Hon'ble  Y,  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Kubooleut  at  enhanced  rate. 

Case  No.  2775  of  1866  under  Aft  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
Mr,  W,  F,  MacDonell,  Officiating  Judge 
of  Nuddea,  dated  the  rjth  June  1866, 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  jist 
May  t86^, 

Prosunno  Coomar  Paul  Chowdhry 
(Defendant),  Appellant, 

versus 

Radhanath  Dey  Chowdhry  and  others  ' 
( Plai  ntiffs).  Respondents, 

Baboo  Gopeenath  Banerjee  for 
Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondents. 

Where  tenants  held  for  some  25  years  upon  a  rent 
apparently  much  below  that  payable  for  lands  of  the 
same  description  in  the  neighbourhood,  they  were  held 
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not  entitled,  at  the  end  of  that  long^  period,  to  allege 
the  expenditure  of  their  own  capital  and  labor  against 
the  landlord's  claim  to  a  kubooleut  at  an  enhanced 
rat6. 

Jackson,  y. — This  was  a  suit  for  a  kub- 
ooleut at  an  enhanced  rate.  The  defendant 
had  previously  held  the  land  on  a  lease  of 
8  years  as  to  part  of  the  land,  and  lo  years 
as  to  the  zemindar.  That  lease  was  granted 
in  the  year  1248  B.  S.  at  a  rent  of  40 
rupees.  The  claim  to  enhance  proceeded  on 
the  ground  that  the  tenant  was  paying  a 
lower  rate  of  rent  than  similar  land  in  the 
like  advantages  in  the  neighbourhood. 

The  defendant  pleaded  that  the  lands  had 
been  brought  to  their  present  condition  of 
productiveness  by  his  own  labor  and  ex- 
penditure. He  also  pleaded  that  a  clause 
in  the  expired  lease  entitled  him  to  a  renewal 
at  the  same  rates.  These  pleas,  however, 
were  overruled  by  the  Deputy  Collector,  and 
the  enhancement  was  ordered  at  rates  found 
upon  a  local  enquiry  by  a  Ministerial  Officer. 

The  defendant  appealed  to  the  Zillah 
Judge  upon  eight  grounds,  all  of  which 
were  overruled,  except  the  ground  in  which 
the  defendant  objected  to  the  order  of  the 
Deputy  Collector  directing  him  to  give  a 
kubooleut  for  10  years. 

The  points  raised  before  us  in  special 
appeal  are  three : — 

ist, — That,  notwithstanding  the  plaintiff's 
claim  for  enhancement  did  not  proceed  on 
the  increased  productiveness  of  the  land, 
nevertheless  the  defendant  was  entitled  to 
plead  that  circumstance,  and  to  show  that 
he  had,  in  fact,  bestowed  labor  and  capital 
upon  the  improvement  of  the  land,  and  on 
showing  that,  to  a  deduction  from  the  rates 
claimed  by  the  plaintiff  under  Clause  i, 
Section  17,  Aft  X.  of  1859.  ^^  appears 
that  the  defendants  have  been  holding  this 
land  for  some  25  years.  They  held  it  for 
a  very  long  period  upon  a  rent  apparently 
much  below  the  rates  payable  for  land  of 
the  same  description.  It  does  not  appear  to 
me  that  they  are  entitled  now,  at  the  end 
of  that  long  space  of  time,  to  allege  the 
expenditure  of  their  own  capital  and  labor 
against  the  landlord's  claim. 

The  2nd  point  is  that  the  Lower  Ap- 
pellate Court  is  wrong  in  fixing  a  higher 
rate  of  rent  contrary  to  the  terms  of  the 
pottah.  The  clause  of  the  pottah  relied 
upon  is  that,  at  ihe  expiration  of  the  period 
of  this  lease,  the  tenant  was  to  give  a  fresh 
kubooleut  and  to  receive  a  fresh  pottah  on 
the  said  jumma.  It  is  not  perf&tly  clear 
whether  the  word  "jumma"  in  that  place  is 
used  in  the  sense  of  rent,  or  in  that  of  hold- 


ing. But  if  it  be  interpreted  to  mean  rent, 
then  clearly  the  intention  was  that,  at  the 
expiration  of  the  lease,  the  parties  should 
enter  into  such  a  new  contract. 

But  it  appears  that,  in  fact,  since  the  ex- 
piration of  the  original  pottah,  the  tenant 
has  been  holding  for  considerably  more  than 
10  years  at  the  old  rate.  He  cannot, 
therefore,  at  this  distance  of«time,  claim  to 
act  upon  a  clause  which  was  to  take  effect, 
if  at  all,  from  the  expiration  of  the  first 
lease,  but  is  liable  to  be  dealt  with  as  other 
tenants. 

The  ^rd  ground  is  that  the  Lower  Ap- 
pellate Court  was  wrong  in  not  altering  the 
decision  of  the  Court  of  first  instance  as  to 
costs,  inasmuch  as  the  rates  of  rent  claimed 
by  the  plaintiff  were  considerably  reduced. 
Now,  the  Deputy  Collector  has  given  no 
express  decision  as  to  costs.  But,  on  re- 
ferring to  the  schedule  of  costs  at  the  foot 
of  his  decree,  it  appears  that  those  costs 
were  chiefly  made  up  of  the  stamp-duty 
which  would  not  vary  whether  the  claim 
decreed  were  greater  or  less,  and  of  the 
remuneration  of  the  Ministerial  Officer  who 
went  to  the  spot  to  make  the  enquiry. 
That  also  would  not  have  varied  whether 
the  amount  claimed  was  greater  or  less. 
There  may  have  been  a  small  excess  in 
the  amount  allowed  for  mooktear's  fees. 
But  the  difference,  if  any,  is  so  trifling  that 
it  cannot  be  considered  any  error  in  law 
justifying  a  special  appeal  on  that  ground. 
The  special  appeal,  therefore,  must  be  dis- 
missed with  costs. 

Kemp,   J, — I   concur   in   this  judgment. 
I   will   only   add   that,   reading  the   whole 
pottah,   in    my   opinion   the   words    "»iW/ff    ' 
jummai''  refer  to   the  tenure,   and   not  to 
the  rent. 


The  30th  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Gift  by  a  woman  to  her  Mooktear — Evidesce. 

Case  No.  197  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Nurrottun  Mullick,  Principal 
Sudder  Ameen  of  Bhaugulpor^  dated  the 
23rd  March  1866, 

Ram  Pershad  Misser  (Plaintiff),  Appellant, 

I  versus 

Ranee  Phoolputtee  (Defendant),  Respondent. 
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Baboos   Chunder    Madhuh    Ghose   and 
Dwarkanath  Mitter  for  Appellant. 

Mr,  R.   T.  Allan  and    Baboo    Onookool 
Chunder  Mookerjee  for  Respondent. 

Suit  laid  at  Rupees  10,000. 

Where  a  mooktear  sued  bis  client,  a  Hindoo  widow, 
upon  a  perwannah  bearin^sf  the  client's  seal,  and  pur- 
portiajf  to  give  awf>'  valuable  properties  without  any 
sebstantial  consideration — Held  that  the  onus  was  on 
the  plaiotiff  to  satisfy  the  Court  fully  as  tu  the  circum- 
stances under  which  the  client's  seal  was  obtained, 
ud  to  prove  that  the  gift  was  made  advisedly. 

MacphtrsoHf  J. — This  was  a  suit  for 
possession  of  an  eight-annas  share  of  Mou- 
zahs  Dhooria  and  Dumroo,  and  for  an  order 
to  compel  the  defendant  Ranee  Phoolputtee 
to  execute  and  register  a  properly  stamped 
deed  of  gift  making  over  the  said  eight  annas 
to  the  plaintiff  from  the  year  1272,  "on  the 
** ground  of  a  certain  deed  executed  and 
"scaled  by  the  Ranee  on  the  6th  Assar  1271 
"B.  S,  by  which  she,  having  absolutely 
"gifted  away  the  disputed  property,"  promis- 
ed to  execute  and  register  a  formal  deed  of 
gift  as  soon  as  one  could  be  prepared  on 
JM^)er  properly  stamped.  The  plaint  went 
CD  to  say  that  a  formal  deed  of  gift  was 
prepared  on  stamped  paper,  and  presented 
to  the  Ranee  for  execution,  but  she  declined 
to  execute  it,  and  gave  a  lease  of  the 
ame  property  to  the  defendant  Modoo 
Soodun  Mundur,  whom  she  put  in  posses- 
ion in  the  beginning  of  1272.  The  plaint 
iiso  prayed  for  the  cancellation  of  the  lease 
to  the  defendant  Modoo  Soodun  Mundur, 
and  for  a  declaration  that  the  plaintiff  was 
ntitled  to  possession  from  the  beginning 
of  1272. 

The  document,  which  is  the  foundation 
of  the  plaintiff's  claim,  is  to  the  following 
effect:— 

"  To  Sree  Sunkur  Dutt  Misser,  Ram  Per- 
"riiad  Misser,  and  Jowahir  Singh. — Know 
'^Ihis.  As  eight-annas  shares  of  the  mouzahs 
**meDtioned  below  have  been  given  to  you 
"as  hukihish  on  account  of  your  khair 
**khaye  (well-wishes),  this  perwannah  is 
"therefore  in  the  shape  of  a  deed  of  allaha- 
"namah  given  to  you;  that  you  will  take 
''possession  of  the  mouzah  from  1272  and 
*«|oy  the  profits  thereof  yourselves.  There 
** being  no  stamp-paper  in  hand,  this  per-' 
'**annah  i^  written  for  your  satisfaction. 
"You  will  proceed  to  Bhaugulpore  and  have 
"all  three  deeds  drawn  out  upon  stamp-paper, 
"  and  hand  them  over  to  me  here  for  my  seal 
*'and  signature,  when  they  will  b6  signed  and 
"ittumed  toyou.  , 


*'  To  Jowahir  Singh — 8-annas  share  of 
"  Mouzah  Kana  Kooreeanah,  &c. 

*'  To  Sunkur  Dutt  Misser — .^-annas  share 
"  of  Gopee  Chuck  and  Dilwar  Chuck,  &c. 

"  To  Ram  Pershad  Misser — 8-annas  share 
"  of  Dooria  and  Dumroo,  &c. 

"  Dated  the  6th  Jeyt  1271." 

The  Ranee,  in  her  defence  as  set  forth 
in  her  written  statement,  admits  having 
put  her  seal  to  this  document ;  but  she 
denies  that,  when  she  put  her  seal  to  it, 
she  knew  that  it  was  a  deed  of  gift  such 
as  it  now  turns  out  to  have  been,  and 
she  denies  having  ever  given  or  promised 
to  give  this  property  to  the  plaintiff.  She 
admits  that  she  did  promise  to  give  the 
plaintiff  a  mokurruree  lease  of  it,  and  says 
she  believes  she  gave  him  a  perwannah,  say- 
ing that  such  a  lease  should  be  given  to  him 
when  stamped  paper  had  been  procured,  and 
the  amount  of  jumma  to  be  paid  by  him  had 
been  settled ;  but  she  says  she  afterwards 
declined  to  give  this  lease,  on  finding  that 
to  grant  it  was  beyond  her  power  as  a 
Hindoo  widow  having  only  a  life-interest 
in  the  property. 

The  Lower  Court  dismissed  the  suit, 
apparently  on  the  grounds  that  the  sale 
was  incomplete,  as  there  was  neither  any  ac- 
tual deed  of  sale,  nor  any  delivery  of  posses- 
sion, and  that  the  promise  to  execute  a  deed, 
and  to  put  the  plaintiff  in  possession,  was 
made  without  any  consideration,  and  could 
not  be  enforced. 

We  also  think  that  the  suit  ought  to  be 
dismissed;  but  the  reasons  which  lead  us 
to  this  conclusion  somewhat  differ  from 
those  assigned  by  the  Court  below. 

The  Ranee  is  a  Hindoo  widow  (a  purda- 
nusheen)  in  possession  of  estates  of  very 
considerable  value.  The  plaintiff  is  a 
Mooktear  who  was  employed  by  her  in  the 
conduct  of  certain  suits.  Such  being  the 
relative  positions  of  the  parties,  the  plaintiff, 
who  comes  into  Court  asking  that  effect  may 
be  given  to  such  a  document  as  that  on 
which  he  relies,  which,  on  the  face  of  it,  is 
without  consideration,  is  bound  to  satisfy  the 
Court  fully  as  to  the  circumstances  under 
which  the  Ranee's  seal  was  obtained.  He 
must  show,  beyond  all  doubt,  that  the  Ranee 
knew  accurately  what  she  was  about,  and 
that  she  was  acting  advisedly  and  after  con- 
sultation with  those  best  able  to  advise  her. 
This  would  be  the  plaintiff's  position  even 
if  there  were  no  question  (as  there  is  in  this 
case)  as  to  whether  the  Ranee,  when  she 
affixed  her  seal,  knew  what  was  the  purport 
of  the  document  (Ranee  Usmut  Koonwar 
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versus  Tayler,  II.  Weekly  Reporter  307, 
and  IV.  Weekly  Reporter  86  :  Soonder 
Koonwaree  Debia  versus  Kishoree  Lai 
Sein,  V.  Weekly  Reporter  246).  We  are 
of  opinion  that,  even  supposing  that  the 
Ranee,  in  fact,  knew  that  the  perwannah 
was  expressed  as  it  is,  the  case  put  forward 
by  the  plaintiff  is  so  unsatisfactory  that  it 
is  quite  impossible  to  give  him  a  decree. 
The  transaction  is  on  the  face  of  it  most 
suspicious.  The  perwannah  purports  to 
give  away  three  valuable  properties  (the 
subject  of  the  present  suit  alone  is  worth 
at  least  Rupees  10,000)  for  no  valuable 
consideration  to  three  persons  of  whom  the 
plaintiff,  as  already  mentioned,  was  a  mook- 
tear  of  the  Ranee,  while  Sunkur  Dutt  Mis- 
ser  is  a  brother  of  the  plaintiff  and  also  a 
mooktear,  and  Jowahir  Singh  is  a  nephew 
of  the  Ranee  and  a  tehsildar  in  her  service. 
The  plaintiff's  own  account  of  the  matter  is 
indistinct  and  quite  unreliable  evidently. 
He  says  that  he  was  originally  a  mooktear 
of  a  Mr.  Barnes  on  a  salary  of  25  rupees  a 
month,  and  at  the  same  time  of  the  Ranee  on 
4  rupees  a  month ;  that,  disputes  arising 
between  Barnes  and  the  Ranee,  he  abandon- 
ed the  service  of  the  former,  and  entered  the 
Ranee's  service  on  the  understanding  that 
he  was  to  receive  Rupees  25  a  month. 
"  The  Ranee,  however,"  he  says,  "  not  being 
"  able  to  pay  me  the  stated  salary  regularly 
"  month  by  month,  gave  me  a  farm  of  the 
"  two  disputed  mouzahs  for  a  term  beginning 
''from  1267  and  ending  1271,  and  gave  me 
''  to  understand  that  the  rent  of  the  estate 
"  will  be  credited  to  my  salary.  The  Ranee 
''  succeeded  in  a  suit  for  possession,  and  a 
"  suit  for  wassilat  was  compromised  with 
"  Mr.  Barnes,  and,  as  a  reward  for  my  labor 
''and  zeal  on  those  occasions,  the  Ranee 
"  made  over  these  mouzahs  as  a  gift  to  me.'' 
In  cross-examination  this  account  varies. 
"I  gave  a  loan  of  5,000  rupees  to  the 
"  Ranee.  The  pottah  first  was  bhurna,  and 
"afterwards  it  was  given  in  lieu  of  my 
"salary.  No  document  was  given  for  the 
"latter  transaction;  the  Ranee  only  cora- 
"municated  the  particulars  through  Dewan 
"  Chutturphul.  The  compromise  with  Mr. 
"Barnes  took  place  after  the  appeal  to  the 
"  High  Court  preferred  by  the  Ranee  was 
rejected.  *  *  *  The  stamp- 
paper  not  being  procurable,  the  names 
of  myself,  Jowahir  Singh,  and  Sunkur 
"Dutt  were  entered  in  one  and  the 
"same  perwannah,  Sunkur  £)utt  was 
"also  a  mooktear,  and  consequently  a 
"  mouzah  was  given  him  too.   I  cannot  say 
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"  whether  the  reasons  for  giving  the  mouzahs 
"  to  me  and  to  Sunkur  Dutt  were  the  same." 
This  is  all  the  evidence  he  gives — and,  indeed, 
it  is  all  the  evidence  on  the  record — as  to 
the  relation  subsisting  between  the  plaintiff 
and  his  client,  and  the  reasons  for  her  making 
him  a  present  of  this  property.  It  is  to  be 
remarked  that  the  benefits  resuhing  to  the 
Ranee  from  the  services  of  .the  plaintiff  do 
not  very  clearly  appear.  This  much  is  cer- 
tain that,  if,  in  the  suit  with  Mr.  Barnes,  the 
Ranee  succeeded  in  getting  possession  of 
certain  lands,  she  failed  as  to  what  was  the 
most  valuable  part  of  the  suit,  viz.,  a  claim  for 
wassilat  to  the  extent  of  about  a  lac  of  rupees. 
The  plaintiff  called  as  his  witness  Byjnath 
Sahaye,  the  Ranee's  Dewan — the  person  of 
all  others  who  ought  to  have  been  consalted 
by  her  in  a  matter  such  as  this,  and  who,  as 
the  head  manager  of  her  affairs,  must  have 
been  at  the  time  made  aware  of  any  such 
gift,  if  fairly  and  properly  obtained  from  her. 
But  the  Dewan  denies  all  knowledge  of  the 
perwannah  or  of  its  having  been  granted. 
He  says,  however:  "In  Jeyt  1271,  the 
"  Ranee  consulted  me  privately,  telling  me 
"  that  Ram  Pershad  Misser  (plaintiff)  wanted 
"  Mouzahs  Dhooria  and  Dumroo,  and  asking 
"  his  (witness's)  advice  regarding  them." 
This  is  all  the  Dewan  deposes  to,  for  he  was 
not  asked  whether  it  was  a  gift  or  only  a  lease 
that  the  Ranee  said  plaintiff  wanted,  so 
that  his  evidence  in  no  way  advances  the 
plaintiff's  case.  Various  witnesses  including 
Jowahir  Singh  (who  is  personally  interested 
in  supporting  the  perwannah)  speak  to  the 
paper  having  been  prepared  by  the  Ranee's 
directions  (given  through  the  plaintiff)  and 
to  the  Ranee  having  been  well  aware  that 
by  this  she  was  giving  away  these  properties, 
and  that  the  word  a/iah  occurred  in  the 
paper. 

We  think,  for  the  reasons  already  indicated, 
that  a  gift  of  this  sort,  made  under  such 
circumstances  for  no  substantial  considera- 
tion, cannot  be  supported  or  enforced  by  any 
Court  of  Equity. 

But,  further,  the  conclusion  at  which  we 
arrive  on  a  consideration  of  the  whole  evi- 
dence is  that,  at  the  time  the  Ranee  affixed 
her  seal  to  this  perwannah,  she  did  not 
know  that  its  contents  were  such  as  they  in 
fact  were.  As  to  this  we  have  the  evidence 
of  Byjnath  Jha,  the  Ranee's  Naib-Dewan, 
by  whom  the  perwannah  was  (according  to 
the  plaintiff  and  his  witnesses)  read  to  the 
Ranee  before  she  affixed  her  seal.  Byjnath 
Jha  says,  he,  at  the  request  of  the  plaintiff, 
took  the  perwannah  to  the  Ran^  in  order 
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that  she  might  seal  it;  that  he  never  read 
the  paper  himself,  and  never  read  it  to  the 
Raoee;  that  he  believed  it  to  relate  to  a 
nokurruree  lease  which  was  to  be  given  to 
the  plaintiff,  and  that  he  told  the  Ranee, 
when  she  was  sealing  it,  that  it  related  to 
the  plaintiffs  mokurruree.  He  further  says 
that  he  believ^  the  paper  related  only  to 
the  mokurruree^  because  the  plaintiff  himself 
told  him  that  such  was  the  case,  and  he  ex- 
cuses himself  for  not  having  read  what  was 
written  by  saying  that  the  plaintiff  was  a 
conlidential  servant  of  the  Ranee,  and,  as  the 
paper  had  been  prepared  by  him,  he  did  not 
deem  it  necessary  to  examine  it.  This  wit- 
ness further  says  that  the  Ranee  often  read 
papers  herself,  and  that  he  supposes  she  did 
not  read  this  one,  because  she  knew  it  re- 
lated to  the  plaintiff  who  was  at  the  time  a 
confidential  servant.  He  further  says  that, 
when  the  formal  deed  of  gift  engrossed  on 
stamped  paper  arrived  from  Bhaugulpore, 
and  was  read  over  to  the  Ranee,  she  tore  it 
up  as  soon  as  she  heard  that  in  its  purport 
it  was  a  deed  of  gift. 

The  evidence  on  behalf  of  the  plaintiff  on 
Ihis  part  of  the  case — as  to  the  knowledge 
of  the  Ranee  at  the  time  she  sealed  the 
penvannah^  that  it  was  in  the  nature  of  a 
deed  of  gift — is  very  unsatisfactory,  and,  in 
many  respect?,  contradictory;  and,  on  the 
whole,  we  have  little  hesitation  in  finding  as 
a  fact  that  the  Ranee  affixed  her  seal  under 
&  misapprehension  (arising  from  misrepre- 
aentation)  as  to  the  contents  of  the  paper. 

In  coming,  to  this  conclusion,  we  do  not 
treat  as  evidence  in  the  cause  the  statements 
contained  in  the  Ranee's  petition  (set  out  in 
page  7  of  the  Paper  Book)  which  she  prayed 
might  be  received  as  if  it  were  her  depo- 
ation  given  on  oath.     That  petition  cannot, 
avc  by  the  consent  of  the  plaintiff,  be  used 
tt  evidence  for  the  defence  any  more  than 
can  the  written  statement  which  the  Ranee 
Bed  be  used  for  that  purpose.     The  pro- 
ceedings of   the    Lower   Court,    as    to    the 
examination    of    the    Ranee,    were    highly 
irregular,  and  conducted  with  great  disregard 
rf  the   provisions    of   the   Civil    Procedure 
Code.    The   Ranee's   evidence    in   the   suit 
yf^  all  important;  and  of  this  the  parties 
•wm  to  have  been  aware.     The  Ranee  being 
^furda-nuskeeriy  the  Lower  Court  had   no 
right  whatever  to  order  her  personal  allend- 
•occ  in  Court,  but  ought  to  have  taken  care 
that  she  was  properly  and   fully   examined 
^■der   commission.     Instead  -.of    this,    the 
Court  called  on  the  Ranee  under  Section  163 
of  the  Code  to  show  cause  why  she  should 
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not  attend  and  be  examined  in  Court  under 
Section  166;  whereupon  she,  under  Sec- 
tion 164,  put  in  the  petition  verified  on  oath, 
to  which  we  have  already  referred,  praying 
at  the  same  time  that  she  might  not  have 
to  appear  in  Court,  or  to  be  further  examined. 
That  petition  was  legally  received  by  the 
Court  as  showing  cause  against  the  Ranee 
having  to  appear  and  be  examined.  But  it 
was  no  sufficient  examination  of  the  Ranee 
for  the  purposes  of  this  suit,  and,  so  far  as 
her  evidence  is  concerned,  the  case  remained 
after  she  filed  this  petition  exactly  where  it 
was  before.  The  Court  clearly  was  wrong 
in  not  issuing  a  commission,  and  having  the 
Ranee  examined  in  the  usual  manner. 

The  plaintiff  has  in  every  way  failed  to 
make  out  his  case.  No  Court  could  give 
effect  to  an  instrument  obtained  as  this  per^ 
wannah  was.  We,  therefore,  dismiss  this 
appeal  with  costs. 

It  is  said  that  only  one  set  of  costs  should 
have  been  allowed.  But,  as  the  plaintifi 
chose  to  add  Mod 00  Soodun  Mundur  as  a 
defendant,  and  as  Modoo  Soodun  appeared 
separately,  and  filed  a  separate  written  state- 
ment, we  think  he  was  not  wrong  in  doing 
so,  and  a  second  set  of  costs  may  properly  be 
allowed.  It  is  true  that  the  Ranee  has,  in 
fact,  contested  the  suit  actively,  and,  in  so 
dojng,  did  all  that  was  necessary  for  the  pro- 
tection of  Modoo  Soodun.  Still  the  course 
of  events  might  have  been  different,  and 
Modoo  Soodun  was  entitled  to  appear  and 
take  care  that  his  own  interests  were  pro- 
perly attended  to. 


The  30th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Limitation— Suit  for  household  articles  sold  bj 

retaiL 

Case  No.  265  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Tirkoot, 
dated  the  i^th  January  1866. 

Bucha  Gope  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Tirhoot,  represented  by 
Mr.  J.  Forlong,  General  Manager  of  the 
Raj  of  Maharajah  Luchmessur  Singh  Baha- 
door,  ^inor  under  the  Court  of  Wards 
(Defendant),  Respondent. 

Bahoos  Kishen  Succa  Mooktrjee  and  Kalee 
Kishen  Dull  for  Appellant. 
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Baboos  Ki^hen  Kishore  Ghose  and  yuggmia- 
nund  Mookerjte  for  Respondent. 

Suit  laid  at  Rupees  35,289-13. 

A  suit  for  the  value  of  articles  .sold  by  retail,  and 

supplied  for  household  purposes,  is  governed  by  the 

limitation  prescribed  by  Clause  8,  and  not  Clause  16, 
Section  I,  Act  XIV.  of  1859. 

Seton-Karr,  /.—This  was  a  suit  for  the 
value  of  milk  and  butter,  lime,  and  other 
things,  supplied  for  the  household  purposes 
of  the  Maharajah  of  Durbangah,  estimated 
at  more  than  35,000  rupees.  The  plaintiff 
filed  a  number  of  tunkhahs  or  promises  to 
pay,  covering  about  17,000  rupees;  the  in- 
terest on  these  items  was  said  to  amount  to 
more  than  13,000  rupees,  and,  for  a  claim 
of  5,000  rupees  over  and  above  these  items, 
certain  papers  existing  in  the  office  of  the 
Court  of  Wards  were  relied  on. 

The  Manager  of  the  Durbangah  estate, 
through  the  Court  of  Wards,  repudiated  the 
whole  claim,  and  the  Lower  Court  went  into 
the  evidence,  and,  rejecting  by  far  the  greater 
part  of  the  claim,  gave  the  plaintiff  a  decree 
for  Rupees  508-13-9. 

The  plaintiff  appeals  to  us  against  the 
dismissal  of  so  large  a  portion  of  his  claim, 
and  the  defendant,  through  the  Government 
Pleader,  appeals  against  the  order  decree- 
ing 508  rupees. 

The  claim  is  divided  into  two  portions: 
that  for  17,000  rupees  plus  the  interest; 
and  that  for  5,000  rupees.  The  Lower 
Court  has  treated  the  claim  as  if  six  years' 
limitation  were  allowed  under  Clause  16, 
Section  1  of  Act  XIV.  of  1859;  but  the 
fact  is  that  the  claim  is  one  for  which 
Clauses  8  and  9  of  the  said  Section  would 
much  more  properly  apply.  The  suit  is  one 
for  the  amount  of  bills  or  for  articles  sold 
by  retail,  as  provided  for  by  Clause  8 ;  or, 
if  it  be  thought  that  the* claim  should  fall 
under  Clause  9,  as  for  the  breach  of  any 
contract,  then  all  we  have  to  observe  is  that 
the  tunkhahs  for  17,000  rupees,  11  in 
number,  bear  neither  the  seal  nor  the  sig- 
nature of  the  late  Maharaja;  and  that 
it  is  futile  for  the' plaintiff  to  urge  that  the 
Lower  Court  should  have  summoned  wit- 
nesses to  prove  the  alleged  signature  on  the 
tunkhahs  of  one  Bhadinath  Baboo.  Even 
'granting  that  the  signature  could  be  proved, 
and  ought  to  have  been  proved,  this  would 
.  not  make  the  Maharajah  liable,  nor  would 
it  enable  ihe  plaintiff  to  get  over  the  delay, 
not  of  six  years'  limitation  which^the  Lower 
Court  has  given  him,  but  of  three  years 
under  the  Clauses  above  quoted,  wrhich  are 
those  whi9h  apply  to  the  Qase. 


Similar  icmarks  apply  to  the  second  pof* 
tion  of  the  claim,  or  that  for  5,000  rupees. 
The  petition  to  sue  as  a  pauper,  which  may 
be  taken  as  the  date  of  the  plaintiff's  wit, 
is  dated  the  23rd  of  September  1864,  or  tbc 
7th  of  Assin  1 272.  The  last  articles  claimed 
were  delivered  some  time  in  1268.  From 
the  end  of  that  year  to  ifee  date  of  saft, 
more  than.  3  years  have  elapsed ;  and.  as  the 
Clauses  above  quoted  apply  equally  to  this 
part  of  the  claim,  the  whole  suit  is  barred, 
and  the  cross-appeal  of  the  defendant  shoald 
be  admitted. 

Our  attention  has  also  been  given  to 
Section  4  of  the  Ad  quoted,  which  requires 
an  '*  acknowledgment  in  writing  "  to  get  over 
limitation ;  and  no  such  acknowledgment  is 
produced  in  this  case. 

A  case  reported  at  page  308  of  Volume  L 

Sham  Churn  Ul  ^^  *e  Weekly  Re. 

versus  porter  seems  on  all 

The  Collector  of  Tir-  fours  with  the  pre- 
^°^'-  sent     suit,    and  wc 

have  also  considered  the  case  of  BaldeoDoss 
versus  Sreenath  Sein,  quoted  in  Mr.  N. 
Thomson's  new  work  on  Limitation,  at  page 

49- 
The  whole   suit  may   be  Uken  to  have 

been  brought  for  articles  sold  for  the  use  of 

the  Maharajah,  and,  as  such,  it  should  hwc 

been  brought  within  three  years  from  the 

date  when  each  article  was  furnished  and 

was  not  paid  for. 

The  plea  that  influential.  Natives  and 
Rajahs  in  India  are  in  the  habit  of  not  pay- 
ing their  bills  or  adjusting  their  accoonts 
for  a  very  long  time  is  quite  futile.  If 
that  be  so,  which  we  do  not  either  affirm  or 
deny,  it  was  the  more  incumbent  to  bring  a 
suit  before  the  total  had  run  up  to  such  tt 
extravagant  amount,  and  before  limitation 
expired. 

We  are  not  aware  of  the  precise  circum- 
stances under  which  the  plaintiff  was  allow- 
ed to  sue  as  a  pauper,  it  being  quite  clear, 
from  his  own  statement,  that  he  must  hafe 
been  a  man  of  some  substance ;  ^but,  having 
not  the  least  doubt  that  the  whole  of  his 
extravagant  claim  is  barred  by  limitation, 
wc  dismiss  ^lis  appeal,  and  decree  that  of  the 
defendant  taken  under  Section  348  of  Ad 
Vin.  with  aI(  costs. 
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The  30th  January  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  fudges. 

Res  jndicaU— Decision  in  vendor's  Suit. 

Case  No.  174  of  1866. 

Regular  Appeqjt  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Hurdwan,  dated  the  ijth  Febru- 
ary 1866, 

Naduroonissa  Bebee  (Plaintiff),  Appellant. 

versus 

A^har  All  Chowdhry  and  others  (Defendants), 

Respondents. 

Baboo  Dwarkanath  Mitter  for  Appellant. 

Baboos  Jttggodanund  Mookerjee  and    Onoo- 
kool  Chunder  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  i7,6o4-g-i7. 

A  person,  who  buys  with  her  eyes  open  pendente  lite, 
08Mt  maintain  a  suit  irtvolvingf  a  revival  <.nd  re-trial 
CI  the  very  question  decided  in  her  vendor's  suit. 

Siton^Karr,  7.— Thk  plaintiff  sued,  alleg- 
mgthat  a  ^re?  y^rwrrf  defendant  was  owner  of 
some  58  beegahs  of  land  in  a  rent-free  me- 
wl, and  that,  of  the  remainder,  one-half 
Dcteuged  to  the  ancestor  of  the  principal 
acteDdants,  and  the  other  half  to  her  own 
TOdor,  Dad  Ali. 

On  the  nth  of  Assar  1259,  or  in  June 
W5«»Dad  Ali  executed  a  mortgage  in  favor 
« the  plaintiff,  who  issued  a  notice  of  fore- 
wswe  on  the  13th  of  March  1854,  and 
1^  the  expiry  of  the  year, of  grace,  or 
TO  the  13th  of  March  1855,  the  plaintiff 
wooght  a  suit  to  rendet  the  sale  absolute,  and 
wtencd  a  decree  ort  the    19th  of  August 

The  plaintiff's  present  case  is,  then,  that 
«•  ancestor  of  the  principal  defendants  had 
oiwuleftily  executed  a  butwara,  and  had 
jMped  some  122  beegahs  out  of  the  share 
«  tbe  vendor  of  the  plaintiff.  Dad  Ali,  it 
appears,  sued  for  a  fair  and  equal  partition, 
•jwtoobuin  possession  of  the  excess  lands, 
^  <^nceiraent  of  the  fraudulent  and  collu- 
W  hoiwara ;  bm,  on  the  27th  of  July  1853, 
w^case  was  compromised  on  the  agreement 
«« i^ad  Ali  was  to  obtain  a  fair  half  of  the 

SH^l•  L  P^^'^^'ff's  contention  is  that,  as 
Jjw  Ai,  had  sold  his  ^hare  to  her  prior  to 
2*i^/«^.*sl^e  has  a  right  to  be  heard,  and 
?•  TOiam  at  the  hands  of  the  principal  de- 
^2  an  equal    division   of    the    entire 

h(ZS J'T' ^^"''^  ^*«  dismiss^'d  the  claim, 
*«<aag  that  she  is  b6und   ^y   the   settled 


ment  of  the  case  agreed  to  by  her  vend- 
or; that  the  matter  is,  in  fact,  res  judicata, 
■and  that  Section  2  of  Act  VIII.  of  1859 
applies.  The  Lower  Court  further  holds 
iHat  the  plaintiff  herself  intervened  in  Dad 
All's  case ;  that  she  might  have  been  niade 
a  plaintiff  then;  that  she  was  aware  of  all 
the  circumstances ;  and  that,  having  suffered 
her  rights  to  be  extinguished,  she  cannot 
revive  them  in  the  present  action,  and  so 
her  suit  must  fail  on  this  ground,  if  not  on 
other  grounds. 

In  appeal,  an  endeavor  has  been  made  to 
show  that  the  Principal  Sudder  Ameen  was 
wrong  in  so  ruling,  and  the  contention  has 
been  limited  to  this  one  point  above. 

VVe  are  clearly  of  opinion  that  the  Lower 
Court  was  quite  right.  She  bought  pen- 
dente lite  and  with  her  eyes  open.  Her  claim 
was  really  decided  in  the  suit  by  Dad  Ali. 
Whether  the  plaintiff  might  not  have  been 
more  successful  if  she  had  sued  to  carry  out 
the  old  decree  of  1853,  obtained  on  a  com- 
promise by  her  vendor,  is  another  question. 
That,  however,  is  not  her  suit,  and  she  can- 
not be  permitted  to  revive  and  re-try  the  very 
question  which  that  suit  of  her  vendor  had 
actually  decided. 

In  this  view  we  have  only  to  affirm  the 
decision,  and  to  dismiss  the  appeal  with 
costs. 


The  31st  January  1867. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Alluvial  Land. 

Case  No.  276  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  tbe  21st  May 
1866. 

Mohinee  Mohun  Doss  (Plaintiff),  Appellant, 


versus 

Juggobundhoo  Bose  and  others  (Defendants), 

Respondents, 

Mr.    R.     T,    Allan    and     Baboo    Onookool 
Chunder  Mookerjee  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for  Re- 
spondents. 

Suit  laid  at  Rupees  8,600. 

Where  land  came  up  originally  from  the  river  as  a 
small  island#and  gradually  joined  on  to  the  plaintiff's 
estate  after  having  bff^n  taken  possession  of  by  the  dd- 
fendant— Held  by  Trevor,  I.,  that  the  Government 
alone  was  entitled  to  the  land,  and  not  the  plaintiff  to 
whose  estttte  the  land  had  joined. 
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Held  contra  by  Glover,  J.,  that,  as  the  land  was  an 
accretion  to  the  plaintiff's  estate,  he  was  entitled  to  take 
possession  of  it  under  Reflation  XI.,  T825,  the  defend- 
ant's possession  notwithstanding^. 

Trevor y  J, — It  appears  to  me  that  the 
Judge  is  quite  correct  in  the  judgment  at 
which  he  has  arrived.  He  finds  that  the 
land  is  contiguous  to  the  plaintiff's  estate, 
and  it  is  his  opinion  that  it  did  not  form 
as  a  gradual  accretion  to  the  plaintiff's 
estate,  but  that  it  came  up  a  small  island, 
and  afterwards  was  joined  on  to  the  plaint- 
iff's estate  after  it  had  been  taken  possession 
of  by  defendant.  The  circumstances  of  the 
locality,  taken  together  with  the  evidence, 
seem  to  me  also  to  render  this  the  probable 
opinion ;  and,  as  the  land  has  thus  formed, 
Government,  and  Government  alone,  was 
entitled  to  it,  and  not  the  zemindar  of 
Kootubpore,  to  whose  land  it  has,  working 
from  without,  now  in  part  joined.  Under 
this  view  the  argument  of  the  plaintiff  drawn 
from  Regulation  XI.  of  1825  will  not  apply. 
The  land  is  no  accretion  to  his  estate;  it  is 
an  island  taken  possession  of  by  a  party  who 
may  or  may  not,  as  against  the  ruling  power, 
have  a  valid  title,  but  who,  as  against  the 
plaintiff,  is  entitled  to  hold  it,  the  more 
especially  as  he  holds  a  decree  of  the  Special 
Commissioner  releasing  to  him  1,600  beegahs 
of  land  in  this  locality.  The  defendant  has, 
it  is  true,  more  than  that  quantity  in  his 
possession,  but  this  is  immaterial  in  the 
view  as  to  the  mode  of  the  formation  of  the 
land  adopted  by  me.  I  would,  therefore, 
though  I  have  the  misfortune  to  differ  from 
my  learned  colleague,  dismiss  this  appeal 
with  costs. 

Glover,  J, — ^The  plaintiff  in  this  case 
sued  to  recover  possession  of  2,400  beegahs 
of  land  situate  in  the  resumed  island  Chur 
Muddun  Sunker  as  an  accretion  to  his 
purchased  khas  mehal,  Kismut  Kootub- 
pore. 

It  appears  that  plaintiff's  father  bought 
this  estate  from  Government  in  1862  ;  before 
»  that  time  a  considerable  part  of  the  land 
now  in  suit  had  accreted,  and  had  been 
claimed  by  the  defendants  as  belonging  to 
their  Mehal  Mozufferpore. 

The  Deputy  Collector,  Baboo  Ram 
Coomar  Bose,  who  made  a  local  enquiry  in 
i860,  a  few  months  after  the  chur  made  its 
appearance,  recommended  that  the  defend- 
ants should  take  the  accretion  on  the  ground 
that  they  were  in  possession,  and  that  the 
alluvion  was  a  reformation  qf  Mouzih 
Mozufferpore  on  its  original  site,  and  that 
Government  should  not  interfere  as  owners  of 
Khas  Mehal  Kootubpore^   to  which  estate 


I  he  new  land  had  accreted.  The  Collector 
followed  this  recommendation,  and  released 
the  land  to  the  defendants  on  the  27lh 
August  i860. 

The  Commissioner,  however,  refused  his 
sanction,  holding  that,  under  Regulation  XL 
of  1825,  the  land  as  an  accretion  belonged 
to  the  Government  khas  mehal  of  Kootub- 
pore, and  directed  an  apptfal  to  be  made 
to  the  Judge  as  Special  Commissioner; 
the  plaintiff,  who  had  in  the  interim  pur- 
chased from  Government  the  zcmindaree 
right  of  Mehal  Kootubpore,  taking  the  laiter's 
place  in  that  appeal  as  petitioner. 

The  Special  Commissioner  rejected  the 
application,  on  the  ground  that,  under  the 
law,  Government  only  was  entitled  to  sue 
for  resumption,  and  the  plaintiff,  consequent- 
ly, brought  his  suit  in  the  Civil  Court. 

The  defendants  replied  that  the  iiisputed 
land  was  a  reformation,  on  its  original  site,  of 
chur  land,  which  had  been  released  to  them 
by  the  Special  Commissioner  in  1844,  as 
the  reformation  of  their  Mehal  Mozufferpore; 
and  that  the  release  by  Government  in  i86o, 
being  prior  to  the  plaintiff's  purchase  of 
Kootubpore,  could  not  be  affected  by  it — 
Government,  the  paramount  holder  of  both 
estates,  not  being  able  to  sell  what  it  had 
already  released  to  others. 

The  Judge,  in  a  very  short  and  by  no 
means  lucid  decision,  held  that  the  land 
occupied  the  position  of  Mozufferpore  as 
released  after  the  resumption-proceedings, 
and  that  it  came  up  originally  from  the  river 
as  a  small  island  which  gradually  joined 
on  to  the  plaintiff's  estate  of  Kootubpore 
after  having  been  taken  possession  of  by  the 
defendants.  He  dismissed  the  plaintiS*s 
suit  accordingly. 

The  plaintiff  now  appeals  on  the  general 
issue  that  the  Judge  has  misapplied  the  law 
of  alluvion ;  and  that,  as  the  disputed  land  is 
an  accretion  to  his  estate,  he  is  entitled  under 
Regulation  XI.  of  1825  to  take  possession  of 
it,  the  defendants'  occupancy  notwithstand- 
ing. 

It  appears  to  me  that  this  contention  is 
sound,  and  is  in  accordance  with  several 
rulings  of  this  Court.  In  the  case  of 
Khetiurmonee  Dossee,  plaintiff,  appellant, 
versus  Ranee  Monmohinee  Dabee  and 
others,  3  Weekly  Reporter,  page  51.  it^js 
distinctly  laid  down  that  mer«  proof  of 
identity  of  site  (without  proof  of  ownership) 
•>  noi  sufficient  to  defeat  the  right  by 
accretion  wl^ich  the  law  gives  to  an  adjacent 
owner ;  ariU  again  in  Mr.  J.  Kenny 
versus    Bibe»    Sumeeroonissa,     3     Weekly 
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Reporter,  page  68,  that  proof  of  re  form - 
atioii  on  an  old  site  will  not  suffice  to 
establish  a  claim  under  Regulation  XI.  of 
182$.  When  the  land  has  been  completely 
dilaviated,  all  claim  to  the  site  is  gone,  and 
all  reformations  are  governed  by  Clauses  i 
and  3,  Section  4  of  that  Regulation. 
There  are  several  other  rulings  to  the  same 
effect,  and  I  understand  this  principal  to  be 
the  settled  law  on  the  subject. 

Now,  in  the  present  case,  it  is  admitted 
that  the  disputed  lands  were  completely 
diluviated  in  1859  and  i860,  and,  conse- 
quently, that,  even  were  the  site  completely 
identified,  which  is  not  the  case  here,  the 
former  owner  would  have  lost  his  right. 

Bat  it  is  contended  that  the  proceedings 
of  the  Special  Commissioner  in  1844  have 
given  the  defendant  a  special  claim.  I  do 
not  see  the  force  of  this  argument.  Granting 
that  that  officer  did  grant  some  1,900 
bcegahs  to  the  defendant  on  the  north  side 
of  the  river  as  compensation  for  their  losses 
CD  the  south  side,  a  grant  which  appears 
to  me  to  have  been  wholly  without  warrant 
of  law,  still,  as  these  lands  have  since  en- 
tirely disappeared,  the  former  owner  would 
be  in  no  better  position  than  any  other 
xemindar  whose  estate  has  been  diluviated, 
and  would  have  no  claim  to  the  reformed 
lands  after  alluvion,  unless  under  some 
special  circumstances  which  would  distinctly 
|Move  his  ownership. 

It  may  be  that  the  plaintiff  is  already 
in  possession  of  all  that  he  purchased  from 
Go\'emment.  whilst  the  defendants  have 
tnffered  a  loss -of  their  entire  mouzah  of 
Mozofferpore.  Siill  this  would  not  affect  the 
fanner's  right  to  take  possession  (under  a 
fresh  settlement  of  course)  of  any  increment 
4at  the  change  of  a  river's  course  would  join 
on  to  his  parent  estate. 

If  there  were  any  sufficient  proof  of  the 
Jodge's  statement,   that  the  disputed    land 
irst  made  its  appearance  after  the  second 
dilovion  in  1861,  as  an  island  in  an  unford- 
able  river,  then  the  fact  of  the   defendant 
fcwing    taken     immediate     possession     of 
the  same  would  suffice  to  defeat  the  present 
claim,  notwithstanding   the  subsequent  ac- 
cretion, as  the  chur  would  then  have  be- 
longed to  Government,  and  Government  only 
*Ottld  have   had   the   right   to   sue    for   it. 
BdiI  can  jind  no  such  proof  on  the  record. 
The  Deputy  Collector,  who  visited  the  spot 
•ithin  6   months   of   the   reformation,    dis- 
ttnctly  states  that  it  joined  on  to  the  pUauiff's 
'Wwizah  of  Kootubpore — "  luklV  is  the  word 
wed.  ^ 


The  oral  evidence  does  not  establish  the 
fact ;  indeed,  the  only  thing  on  which  the 
Judge  has  apparently  gone  is  the  report  of 
an  Ameen  who  visited  the  spot  6  years  after. 

The  map  itself  does  not  show  it.  There 
is,  no  doubt,  to  the  north-east  a  half  dry 
*^sotah,''  which  is  described  in  the  evidence 
as  a  lake  or  pond ;  but  there  was  no  trace 
of  this  to  the  westward  when  the  Deputy 
Collector  visited  the  spot  within  a  few 
months  of  the  accretion.  Nor  is  there  any- 
thing to  show  that  it  was  ever  more  than  a 
local  accumulation  of  water  on  the  spot 
where  the  remains  of  it  still  exist. 

It  is  further  contended  that,  as  Govern- 
ment was  a  party  to  the  proceedings  of 
1844,  which  proceedings  gave  the  defendant 
1,900  beegahs  more  or  less,  at  or  about  the 
place  where  the  disputed  lands  are  now 
situate,  the  appellant,  who  bought  the  Go- 
vernment right,  is  equally  bound,  and  cannot 
object  to  a  decision  which  only  re-places  the 
defendants  in  the  position  then  given  to  them 
by  the  Special  Commissioner. 

But  this  argument  altogether  ignores  the 
fact  that,  whatever  rights  the  defendants,  as 
owners  of  Mouzah  Mozufferpore,  once  had 
on  the  opposite  chur  land,  have  been  swept 
away  by  the  diluvion  of  1859-60,  and  that 
the  appellant  has  now  a  fresh  locus  standi 
under  Regulation  XI.  of  1825,  which  is  not 
affected  by  any  orders  passed  under  a  differ- 
ent state  of  circumstances. 

For  these  reasons  1  think  that  the  appel- 
lant has  made  good  his  objections  to  the 
Judge's  decision,  and  that  the  appeal  should 
be  decreed  with  costs. 


The  31st  January  1857. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Knbooleut  at   enhanced  rate — Evidence — Pre- 
sumption of  uniform  holding  from  Permanent , 
Settlement. 

Case  No.  2102  of  1866  under  .\a  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  o/Hooghly,  dated  the  loth  April 
1 866 J  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District ,  dated 
the  2gth  December  186^, 

Rajah  Radha  Kant  Deb  (Plaintiff),  Appellant, 

^  versus 

Khema  Dossee  and  others  (Defendants), 

Respondents, 
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Mr.  W,  A,  Afontn'ou  and  Baboos  An  and 
Chunder  •  G  ho  sal  and  Chunder  Kalee 
Ghose  for  Appellant. 

Baboo  Khetturnaih  Base  for    Respondents. 

Suit  for  kubooleut  at  an  enhanced  rent. 

Held  by  Norman,  J.,  that  the  Jud^e  was  not  at 
liberty  to  reject,  as  matters  which  he  could  wholly  leave 
out  of  consideration,  any  of  the  evidence  before  him  in 
a  case  where  the  witnesses  were  unim peached  in  their 
general  character  and  uncontradicted  by  any  testimony 
on  the  other  side,  and  where  there  was  no  imrtrobability 
in  the  facts  which  they  related,  and  that  the  probative 
force  arising"  from  concurrent  testimony  was  the  com- 
pound ratio  of  the  probabilities  of  the  testimonies  taken 
singly. 

Held  by  Seton-Karr,  J.,  that,  as  there  was  a  break 
of  3  years  in  the  period  of  uniform  payment  which 
would  give  rise  to  the  presumption  of  uniform  holding 
from  the  time  of  the  Permanent  Settlement,  the  Judge, 
instead  of  accepting  the  dakhilas  merely  because  they 
wet-e  not  denied  by  the  plaintiff,  should  have  found 
whether  the  dakhilas  were  satisfactorily  proved  an<) 
attested,  and,  if  so,  whether  they  could  legally  support 
a  uniform  payment  for  20  years. 

Norman,  J. — This  was  a  suit  for  a  kub- 
ooleut at  an  enhanced  rem.  The  defendant 
answered  that  she  held  at  a  fixed  rent  from 
the  term  of  the  Permanent  Settlement,  and 
was  protected  from  enhancement  under 
Section  384,  Aft  X.  of  1859, 

In  order  to  substantiate  that  defence, 
her  agent  put  in  dakhilas  from  1841,  pur- 
porting to  be  signed  by  the  plaintiff  or  his 
tehsildars.  Gossaidoss  Pal,  the  defendant's 
agent,  in  his  examination  on  solemn  afiirma- 
tion  under  Act  V.  of  1840,  staled  that  his 
client  had  held  all  along  at  the  same  rent 
without  variation ;  that  dakhilas  had  been 
put  in  for  24  years  ;  that  there  had  been  no 
pottah ;  and  that  there  is  a  house  and  tank 
on  the  land  which  had  been  erected  by 
Shisteedhur,  the  husband  of  the  defendant. 
Shlsteedhur  iook  the  land. 

The  dakhilas  all  bear  the  name  of  Mohen- 
dro  Narain. 

It  was  stated  that  Shisteedhur  died  13 
years  ago  at  the  age  of  95  or  96.  Three 
witnesses  spoke  to  their  belief  that  the 
dakhilas  were  in  the  handwriting  or  resem- 
bled the  handwriting  of  the  persons  by  whom 
they  purported  to  have  been  written. 

The  Deputy  Collector  rejected  the  dakhilas, 
partly  because  he  thought  ihe  dakhilas  not 
proved,  and  partly  because  there  was  a  break 
in  the  series,  as  the  receipts  for  3  years  were 
wanting. 

On  appeal,  the  Judge,  as  I  think  rightly, 
held  that  prima  facie  proof  of  a  holding  at 
a  fixed  rent  for  twenty  years  had  been 
given. 

No  doubt,  it  would  have  beef!  desirable 
that  the  plaintiff's  witnesses  should  have  been 
asked  whether  they  admitted  the  dakhilas  or 


not.  That  might  have  properly  been  done 
by  the  defendant  by  way  of  cfOss-etaitHaa- 
tion.  On  the  other  hand,  no  single  witnesi 
on  the  part  of  the  plaintiff  came  to  say  thit 
they  were  not  genuine — no  question  wag 
put  in  cross-examination  to  Gossaidoss  Pal 
to  ascertain  what  means,  if  any,  he  had  of 
knowing  that  the  land  had  been  all  aldng 
held  at  the  same  rent.  He^was  not  contt*. 
dieted  in  any  way,  and,  in  fact,  the  plaintiff's 
own  case  was  that  the  defendant  was  hold- 
ing under  a  pottah  of  1247. 

The  primd  facie  Was,  therefore,  unan- 
swered, and  I  think  the  Judge  was  perfett- 
ly  right  in  acting  upon  it,  and  reversing  the 
judgment  of  the  first  Court  on  this  point. 

Rut  then  comfes  a  far  more  important 
matter. 

The    plaintiff    alleged    that   Shisteedhur] 
held  under  a  pottah  bearing  date  in  Assitl 
1247,  September  1840.     And  the  first  thinjj 
that  strikes  me  is  that  these  receipts  put  Hij 
by  the  defendant  commence  from  Phalgoon 
1247,  that  is  to  say,  February  184 1.    The 
rent  in  the  pottah  is  10  rupees  sicca:  the 
rent  paid  all  along  by  the  defendant  and  her 
late  husband  as  appearing  from  the  dakhilas 
is  10  rupees  sicca. 

The  plaintiff  alleged  that  the  kubooleiR 
was  lost  of  mislsdd,  but  caused  to  be  pro- 
duced in  Court  a  document  purporting  W 
be  the  original  pottah  said  to  have  come 
from  the  custody  of  Radharaonee  Dossee, 
the  sister-in-law  of  the  defendant.  The 
Deputy  Collector  found  that  this  pottab  wu 
proved  by  the  evidence  of  the  witnesses. 

On  appeal  the  Judge  rejected  the  pottah 
as  not  proved. 

He  says  Radhamonee  Was  summoned  to 
produce  Shisteedhur's  pottah  of  the  Jisl 
Assin  1247.  She  did  not  herself  produce  it, 
but  her  servant  Gopeenath  on  the  day  fiited 
in  the  stimthons  produced  it  in  Court.  Gopee- 
nath was  not  examined.  Radhamonee  was 
examined,  and  stated  that  Gopeenath  brought 
it  from  hef  papers.  She  could  not  explain 
how  it  came  Amongst  her  papers,  but  declar- 
ed that  it  had  long  beert  Amongst  her  papers. 

Cotnmenting  on  this,  the  Judge  says  that 
Gopeenath  might  have  been  examined  by  the 
plaintiff,  but  was  not ;  that  Radhamonee  did 
not  say  that  it  was  found  amongst  her  pa- 
pers in  her  presence.  He  notes  that  she 
cannot  read  or  Write  ;  that  it  is  not  asserted 
that  Shisteedhur  and  Radhamonee's  husband 
were  co-sharers,  or  had  any  joint  interest  on 
the  property.  The  Judge  says,  it  should  be 
shown  how  fke  document  disappeared  fit)© 
the   custody  .of    Shisteedhur s   heirs ;  that 
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he  is  not  satisfi^^d  with  Radhamonee's  de- 
position that  the  pottah  was  ever  in  her 
possession,  or  ever  came  from  Shisiecdhur's 
possession. 

Rajendro  Narain  Dehy  the  son  of  the 
plaintiff,  says :  That  this  pottah  was  written 
by  Brijomohun  Sircar,  and  sealed  by  himself, 
with  the  seal  of  Mohendro  Narain  Deb. 

The  Judge  comments :  "  The  pottah  could 
•'nor have  been  seen  by  the  witness  from  its 
"date  till  filed  a  period  of  25  years:  he 
**  thinks  that  it  is  improbable  that  a  witness 
"can  recollect  whether  a  seal,  said  to  have 
**  been  put  to  a  paper  so  many  years  ago,  had 
"or  had  not  been  affixed  to  it  by  himself." 
The  Judge  says  he  does  not  impute  to  the 
wiuiess  the  least  intentional  misstatement. 
It  is  quite  possible  that  he  fully  believes  his 
statement  to  be  true,  but  the  Court  cannot, 
b  the  face  of  such  a  manifest  impossibility, 
accept  as  genuine  a  document  thus  attested. 

Mohendro    Narain    Deb    states    that    the 
,  seal  on  the  pottah  is  his.     The  Judge  says, 
the  Court  finds  the  seal  illegible,  and,  there- 
fore, considers  it  cannot,  on  such  recognition, 
accept  the  deed  as  genuine. 

Prosunno     Coomar    Deb    recognizes    the 
,  handwriting  of    Brijomohun  Sircar    as  the 
writer  of  the  pottah,  who  is,  or  is  said   be, 

dead. 
The  Judge    says    that    that    assertion    is 

usafhcient   to    prove    that    the    pottah    was 

iieally  given  to  Shisteedhur. 
Bhoyruh  Chunder,  a  servant  of  the  plaintiff, 
•ays  that  Koylash  Chunder  gave  him  the 
knbooleat  oat  of  the  deed-box  of  the  plaint- 
iff; that  he  took  it  to  Howrah,  apparently 
for  the  purpose  of  this  suit,  and  lost  it. 
Koylash  corroborates  his  statement  by  say- 
ing that  he  took  the  kubooleut  out  of  the 
box,  and  gave  it  to  Bhoyruh. 

The  Judge  says,  it  is  very  easy  for  the 
t»o  servants  to  say  that  such  a  deed  is 
found  and  was  lost ;  but  it  is  too  incredible^ 
*ad  the  Court  cannot  believe  them. 

Of  the  general  character  of  the  evidence 

tod  of  the  plaintiff's  case,  the  Judge  says : 

**The   Court    intends    no    evil    imputation 

'whatever  upon  the  plaintiff  and  his  family 

**hy  this  decision.      It  is  notorious  that  the 

plaintiff  and  his  family  are  most  respect- 

^le;  and   they    would   not    in   any    way 

commit  ^hemselves  to  a  fraud  knowingly ; 

wd  no  doubt  they  thoroughly  believe  what 

^they  state,  but  they  may  be  mistaken.     If 

tl»  pottah  had  come  out  of  the  custody 

«fc!  •    P^^i'^liff  himself  or  of  |Jersons  of  his 

'omily"  (the  Judge  has,  perh^s,  introduced 

w  word  ''plaintiff"  by  some  confusion  of 


ideas  for  defendant),  "  the  Court  would  be  in 
"  a  different  position.  The  plaintiff  has  ser- 
"  vants  under  him ;  and,  though  he  himself 
"  is  above  all  suspicion,  it  does  not  at  all 
"  follow  that  he  may  not  be  deceived  by  his 
**  servants.  The  Court  merely  considers 
"  that  the  pottah  is  not  legally  proved  to  be 
''  genuine,  and  that  it  is  not  proved  that  it 
"  ever  was  in  Shisteedhur's  possession,  or 
"  that  Shisteedhur  ever  held  the  land  under 
"  pottah."  Consequently,  he  held  that  the 
presumption  arising  from  20  years*  payment 
of  rent  at  a  fixed  rate  was  not  rebutted,  and, 
accordingly,  he  dismissed  the  suit. 

The  case  has  not  been  properly  tried.  It 
is  really  an  instance  of  the  trial  and  deci- 
sion of  a  ca^e  without  any  regard  to  the 
evidence. 

The  Judge  is  not  at  liberty  to  reject,  as 
matters   which  he  can   leave  wholly  out  of 
consideration,   any   of  the   evidence   before 
him  in  a  case  like  the  present  where  the  wit- 
nesses are  unimpeached  in  their  general  char- 
acter, and  uncontradicted  by  any  testimony 
on  the  other  side,  and  there  is  no  improbabi- 
lity  in   the   facts   which    they    relate.     The 
value  of  the  evidence  of  each  witness  is  a 
different  matter.     If   the   witness   Rajendro 
Narain,  in  whose  honesty  and  general  truth- 
fulness the  Judge  places    implicit  reliance, 
had  been  called  to  say :  ^'  I  sealed  such  and 
such  a  pottah   yesterday,"    no    doubt,    the 
Judge   would    have  been  at  once   satisfied. 
But,  speaking,  as  he  did,  of  a  matter  which 
took  place  25  years  ago,  it  is  at  once  mani- 
fest  that   his    memory   may   possibly  be  at 
fault.     And  the  Judge  might  fairly  be  justi- 
fied in  refusing  to  act  on  his  bare  statement, 
especially   if  it  were    inconsistent   with  the 
facts. 

But  the  Judge  cannot  say,  because  he 
speaks  of  matters  which  took  place  25  years 
ago:  I  will  not  weigh  his  testimony;  I  will 
not  consider  whether  it  is  consistent  or  in- 
consistent wiih  other  proofs;  I  will  treat 
the  case  as  if  no  such  evidence  had  been 
given.  And  yet  this  is  the  way  in  which 
he  has  treated  the  evidence  of  each  witness 
in  succession. 

After  having  ascertained  the  value  of  each 
fact  in  evidence,  the  Judge  was  bound  to  ex- 
amine the  consistency  of  the  facts  as  deposed 
to  with  each  other,  and  with  the  case  of  the 
plaintiff.  The  probative  force  arising  from 
concurrent  testimony  is  the  compound  ratio 
of  the  pr<^abilities  of  the  testimonies  taken 
singly. 

Here  the  concurrent  testimony  of  the  wit- 
nesses and  the  circumstantial  evidence  make 
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a  very  strong  case,  which  has  never  been  in 
any  way  considered  by  the  Judge.  The 
Judge  would  have  done  well  to  consider 
what  is  the  alternative  if  the  plaintiff's  wit- 
nesses' allegations  as  to  the  pottah  are 
untrue. 

I  will  not  go  into  the  evidence  in  detail. 
That  is  the  duty  of  the  Judge  to  whom  the 
case  must  be  remanded  for  a  proper  trial. 
Several  difficulties  are  a! hided  to  by  the 
Judge,  which  I  am  disposed  to  think  that 
a  further  enquiry  will  enable  him  to  clear  up. 

i^eion-Karr,  J. — I  concur  in  the  order 
remanding  this  case,  though  not  exactly  for 
the  reasons,. or  on  the  grounds  stated  by  my 
learned  colleague. 

I  hold  that  the  Judge  has  not  dealt  satis- 
factorily with  the  dakhilas,  nor,  indeed, 
with  the  whole  case.  It  was  very  intel- 
ligently and  satisfactorily  disposed  of  by  the 
Deputy  Collector.  There  is  said  to  be  a 
break  in  the  dakhilas  of  3  years'  period, 
and  the  Deputy  Collector,  who  decreed  the 
claim,  found  this  to  be  the  case.  The  Judge 
pronounces  no  opinion  on  this  point,  but 
accepts  the  dakhilas,  merely  because  they 
were  not  denied  by  the  plaintiff.  In  a  case 
like  this,  I  think  the  Judge  should  have 
pronounced  on  the  evidence  of  the  three 
witnesses  to  the  dakhilas  and  on  the  char- 
acter of  the  documents,  and  should  have  en- 
deavored to  make  out  when  and  by  whom 
they  were  given,  and  what  they  proved  in 
law.  The  decision  relied  on  by  the  Judge 
does  not  seem  to  me  to  apply  to  a  strongly 
contested  case  like  this. 

As  regards  the  pottah,  all  I  would  say  is 
that  the  mode  and  spirit  in  which  the  Judge 
has  dealt  with  this  evidence  seems  to  me 
very  unsatisfactory;  and,  if  we  were  silting 
in  regular  appeal,  I  have  little  doubt  as  to 
What  we  might  or  ought  to  do.  But  we  have 
nothing  to  do  with  the  Judge's  reasons  as 
to  the  credibility  of  the  evidence,  nor  does 
it  appear  to  me  that  the  Judge  has  refused 
to  consider,  or  to  take  into  consideration,  the 
testimony  tendered  for  the  plaintiff  to  prove 
the  pottah,  and  so  to  show  when  and  how 
the  rent  had  been  fixed. 

But  the  impression  left  on  my  mind  by  the 
whole  case  and  by  the  arguments  which 
have  been  adduced  on  both  sides  is  such  that 
1  think  there  ought  to  be  an  entirely  fresh 
judgment,  in  which  the  Judge  should  con- 
sider, first,  whether  the  dakhilas  are  satis- 
factorily proved  and  attested,  an^  next  whe- 
ther, if  proved,  they  can  legally  support  an 
uniform  payment  for  20  years.  If  the  evi- 
dence for  the  defendant  fails  on  this  point, 


1  do  nji  sec  why  there  should  not  be  a  de- 
cree for  the  plaintiff,  even  if  the  Judge 
should  not  re-consider  his  remarkable  judg- 
ment as  to  the  poitah. 

I  concur  in  the  order  of  remand  on  the 
above  grounds  only. 


The  31st  January*!  867. 

Present  : 

The  Honble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges, 

Appeal— Distraint— Intervention—Section  140^ 

Act  X.  of  1859. 

Cases  Nos.  2036  to  2040  of  1S66  under  Act 

X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Midnaport, 
dated  the  14th  May  i866y  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  26th  February 
1866. 

I  Shadhoo  Churn  Berah  Surhurakar  (Defend- 
ant), Appellant^ 

versus 

Brojo  Saulra  and  others  (Plaintiffs), 
Respondents, 

Bahoos  Mohendro  Lai  Shame  and  Mohiih 
Chunder  Bose  for  Appellant. 

Bahoos  Bungsheedhur  Seiti,  Ashootosh  Dhur^- 
and  Nil  Madhub  Bose  for  Respondents. 

No  appeal  lies  to  the  Jud^e  from  the  dedsion  of  a  jJe- 
puty  Collector  in  a  suit  brought  to  contest  the  rifhtro 
distrdin,  for  arrears  of  rent,  property  valued  betow 
100  Rs.,  in  which  a  third  party  intervened  under  bccuon 
140,  Act  X.  of  1559,  and  claimed  the  right  to  distrain  00 
the  ground  that  he  had  been  actually  and  J"  go«l  ™ 
in  the  receipt  and  enjoyment  of  the  rent  of  the  laafl  ig 
to  the  time  of  the  commencement  of  the  suit,  afw« 
which  any  remarks  which  the  Deputy  .Collector  may 
have  made  on  the  evidence  of  title  which  one  0!  w 
partes  chose  to  lay  before  him  are  in  no  sense  wnii- 
ever  a  determination  on  a  question  of  tttle. 

Markby,  7.— In  this  case  we  are  of 
opinion  that  the  Judge  had  no  junsdiciion. 
The  original  suit  was  brought  to  contest 
the  right  to  distrain  property  for  arrears  01 
rent.  In  that  suit  a  person  other  than  t&e 
distrainer  intervened  under  Section  uo 
of  Aft  X.  of  1859,  and  claimed  the  ngW  to 
distrain  on  the  ground  that  he  had  beea 
actually  and  in  good  faith  in*  the  receipt 
and  enjoyment  ot  the  rent  of  the  land  up 
10  the  lime  of  the  commencement  ot  ine 
suit.  The.^Deputy  Collector,  who  tnedwc 
suit,  it  is  admitted,  laid  down  the  proper 
issue  and  he^ard  the  evidence  of  the  onginai 
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distrainer  in  sopport  of  his  allegation  that 
he  had  been  10  the  receipt  of  rent.  The 
inten'enor,  in  answer  to  this  case,  went  into 
evidence  of  his  title,  which  the  Judge  re- 
marked upon  as  unsatisfactor>%  and  decided 
this  issue  in  favor  of  the  original  dis- 
trainer. 

The  value  of  the  property  did  not  exceed 
Rupees  100,  buf  an  appeal  was  laid  to  the 
Judge,  who  reversed  the  decision  of  the  De- 
puty Collector. 

It  is  now  objected  on  special  appeal  that 
the  Judge  had  no  jurisdiction.  The  special 
appellant,  who  is  the  ryot,  contends  that 
an  appeal  lies,  because  a  question  relating 
to  a  title  to  land  or  to  some  interest  in  land 
as  between  parties  having  conflicting  claims 
thereto  has  been  determined  by  the  judgment 
el  the  Deputy  Collector.  But  we  are  clearly 
of  opmion  that  no  such  question  has  been 
determined.  The  only  determination  of  the 
Depoty  Collector  is  upon  the  issue  before 
him,  and  any  remarks  which  he  may  have 
Bade  on  the  evidence  of  title  which  one  of 
the  parties  chose  to  lay  before  him  are  in 
ao  sense  whatever  a  determination  on  a 
qoestion  of  title. 

We  consider  this  conclusion  etitirely  in 
accordance  with  the  Full  Bench  Decision 
sported  in  3  Weekly  Reporter,  Act  X. 
Rolings,  page  ai  ;  it  is  not,  therefore, 
•eccssary  for  us  to  make  any  observations 
•n  the  other  cases  which  have  been  refer- 
*d  to,  namely,  those  reported  in  3  Weekly 
teporier,  Act  X.,  27 ;  /^.  155  ;  and  4  Weekly 
«porter,  Act  X.,  34  ;  but  we  may  remark 
4>l  two  of  them  at  least,  if  not  the  third,  are, 
ii  our  opinion,  distinguishable. 

We,  therefore,  think  that  the  Judge  had  no 
jirisdiction  to  hear  this  appeal,  and  that  the 
fccision  of  the  Deputy  Collector  was  final, 
^  aust  sund.  But,  as  the  parties  did 
itt  take  this  objection  in  the  Lower  Court, 
•0  costs  in  this  Court  will  be  allowed  to  the 
tppellams. 
1*he  appeals  are  all  decreed  without  costs. 


The  31st  January  1867. 

Present : 

The  Hon  ble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges. 

Sectioo  xA  Act  VIII.  of  1859— Records  of 
*       other  suits. 

Case  No.  1968  of  1866. 

Spffid  Appeal  from  a  decision  passed  by 
^  Ju^e  of  Shahabad,  doled  the  20lh 
April  i866,  ajfirming  a  de(Jsion  passed 

Vol  VII. 


by  Ike  Principal  Sudder  Ameen  of  that 
District,  dated  the  gth  September  iS6j. 

Heeramun  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Kazee  Tahoour  Enam  and  others  (Defend- 
ants), Respondents. 

Mr.  Jackson  for  Appellants. 
Baboo  Dwarkanath  Mitter  for  Respondents. 

A  Judge  is  not  bound,  under  Section  13%  Act  VIII. 
of  1859,  upon  the  application  of  any  of  the  parties  to  a- 
suits  to  send  for  the  record  of  any  other  suit. 

Seton-Karr,  J. — We  have  heard  Mr. 
Jackson,  the  Counsel  for  the  appellant,  at 
considerable  length  in  this  case. 

One  point  much  pressed  on  us  was  that 
the  Judge  should  not  have  refused  to  admit, 
or  should  have  sent  for,  certain  decisions 
which  would  have  shown  clearly  that  Ram 
Purkash  Singh,  the  Raja  of  Buxar,  had  a 
right  to  grant  the  pottah  at  the  very  time 
when  the  Judge  finds  that  he  had  no  such 
right.  It  is  said  that  these  decisions  show 
that  the  property  had  reverted  to  hUn  on 
the  19th  of  July  1863,  and  not  in  1864,  as 
held  by  the  Judge,  the  pottah  being  granted 
in  August  1863. 

On  this  point  we  observe  that,  in  the 
first  place,  it  is  not  shown  to  us  what  docu- 
ments were  presented  to  the  Judge,  or  what 
he  was  asked  to  receive  or  do.  But,  grant- 
ing that  an  application  was  preferred  before 
him  to  send  for  certain  records  in  other  suits, 
we  do  not  think  that  the  Judge  was  boundl 
to  do  so  under  Section  138  of  A6t  VIII. 
In  support  of  the  position  that  the  Judge 
was  bound  to  send  for  the  record  and  had 
no  discretion,  the  learned  Counsel  relied  on 
a  decision  printed  at  page  70  of  the 
Legal  Remembrancer,  21st  June  1864, 
case  of  Rughoonath  Bose.*  But  we  observe 
that  only  one  Judge  (Norman,  Officiating 
Chief  Justice)  ruled  that  a  Judge  had  no 
discretion  at  all,  but  that  he  was  bound  to 
exercise  the  power  given  by  the  Section. 
The  other  Judges  (Steer  and  Kemp,  JJ.) 
both  were  of  opinion  that  the  Court  had  a 
discretion,  and  was  not  bound  to  send  for 
any  such  record,  though  Mr.  Justice  Steer 
held  that,  under  the  particular  circumstances, 
it  was  but  fair  to  the  plaintiff  that  the  evi- 
dence wanted  should  have  been  sent  for. 

On  this  point,  then,  we  see  no  grounds  for 
interference,  and  must  hold  that,  if  such  an 
application  juras  made,  the  Judge  only  exercis- 
ed that  discretion  to  which  he  had  a  right. 

*  See  Sutherland';}  Full  Bench  Rulings,  p.  177. 
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Then  it  is  said  ihat  the  Judge's  opinion 
was  warped,  and  his  judgment  wholly  vitiat- 
ed by  the  alleged  error  as  to  the  time 
when  the  property  reverted  to  Ram  Purkash 
Singh ;  and  that  the  finding  as  to  the  fraud, 
mainly  arrived  at  from  the  mistake  in  the 
date  in  question,  was  not  based  on  any  legal 
evidence.  But,  granting  that  the  Judge  may 
have  been  mistaken  as  to  the  precise  time 
»  when  Ram  Purkash  was  in  a  position  to  grant 
such  a  pottah,  the  judgment  proceeds  on 
several  grounds  as  lo  fraud.  The  Judge  finds 
that  the  deed  was  never  registered ;  that  the 
witnesses  to  the  execution  are  not  worthy  of 
credit  and  give  conflicting  accounts ;  that  the 
pottah  was  never  produced  until  the  defend- 
ants attempted  to  get  possession  of  their  pur- 
chase; and  that  the  lease  was  granted  at  a 
reduced  jumma  for  a  period  beyond  Ram 
Purkash's  settlement. 

All  the  above  were  good  and  legal  grounds, 
and  were  sufiicient  to  warrant  the  Judge  in 
coming  to  the  conclusion  which  he  arrived 
at ;  and  we  do  not  think  that  there  is  anything 
for  which  we  ought  to  remand  the  case,  or 
exercise  any  interference. 

The  appeal  is  dismissed  with  costs. 

The  31st  January  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Re-sale  in  execution  of  decree—Appeal— Sec- 
tion 254,  Act  VIII.  of  1859— Forfeiture  for  de- 
fault—Kights  of  judgment-debtor. 

Case  No.  665  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  W,  Ainslie^  Judge  of  Patna^  dated 
the  jst  August  1 866,  modifying  an  order 
parsed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  22nd  March  1866, 

Joobraj  Singh  (Decree-holder),  Appellant, 

versus 

Gour  Buksh  Lai  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 
Baboos   Chunder  Madhub    Ghose,    Khettur 
Mohun  Mookerjee^  and  Mohesh   Chunder 
Chowdhry  for  Respondents. 

'  An  appeal  lies  from  an  order  holdinsr  tife  first  default- 
ing purctiaser  liable  for  the  difference  arising-  from  re- 
sale in  execution  of  decree  under  Section  354,  Act  VUI. 
of  1859. 


According  to  that  Section,  the  property  most  be  pat 
up  again  for  sale  on  the  purchaser  failing  to  make 
deposit,  and  it  is  the  deposit  only  which  can  be  forfot- 
ed,  and  not  any  right  which  a  decree-holder  may  havt 
under  his  decree. 

In  the  case  of  a  re-sale,  the  judgment -debtor  is  ea* 
titled  to  credit  for  the  full  amount  bid  for  his  propeity 
at  the  time  of  the  first  sale. 

Loch,  J, — Ram  Bhujjun  and  Joobraj  held 
a  joint-decree  against  Gour  Baksh  Lai,  and 
on  15th  May  1863  gave  a  rakalutnamah  to 
Anwar  Ally  and  another  pleader  of  the  Prin- 
cipal Sudder  Ameen's  Court,  to  carry  on  the 
execution-proceedings  against  the  judgment- 
debtors,  and,  in  the  event  of  a  sale  of  the 
debtor's  property  taking  place,  to  bid  for  it  to 
the  extent  of  the  amount  of  the  decree.  On 
20th  May  1863,  one  Luchmun  Pershad,  hav- 
ing previously  purchased  a  4-annas  share  of 
the  decree  from  Joobraj,  applied  to  have  his 
name  substituted  for  that  of  his  vendofi 
which  was  done.  Ram  Bhujjun  sold  his  half 
share  in  the  decree  to  Dowlut  Singh,  and  the 
two  purchasers  appointed  their  own  vakeels 
to  carry  on  execution. 

The  debtor's  property  was  sold  on  t^ 
September  1863,  and  Anwar  Ally,  acting  on 
the  power  given  by  Joobraj  and  Ram  Bhuj- 
jun on  15th  May,  though  he  knew  that  the 
former  had  only  a  4 -annas  share  in  the  de- 
cree,  and  the  latter  none,  for  it  was  throogfa 
him    that    the   substitution   of   names  was ! 
effected,   bid   for  the  property  which  was 
knocked  down  to  him  for  Rupees  4,000;  but,  j 
on  his  proposing  to  file  a  receipt,  he  wtf 
opposed    by  the   other  judg-ment-crediton, 
who  informed  the  Court  that  Anwar  Ally 
had  no  authority  to  bid  for  them,  that  th^ 
held  13  annas  of  the  decree,  and  Joobrajt 
whom  Anwar  Ally  represented,  held  only  4 
annas,  and  they  objected  to  a  receipt  being 
taken.    The  Principal  Sudder  Ameen  did 
not  take  the  receipt  of  Anwar  Ally,  but,  in 
utter  disregard  of  the  provisions  of  the  Code 
of  Procedure,  instead  of  immediately  pot* 
ting  up  the  property  again  for  sale  as  direct- 
ed in  Section  253,  allowed  matters  to  remain 
as  they  were  till  the  14th  January  1864,  on 
which   date   he  cancelled  the  sale,  as  the 
auction-purchaser  had  failed  to  make  good 
the  price,  and  ordered  a  fresh  sale  lo  be 
made  which  realized    only  Rupees  a,6oa 
The  debtor  then  paid  in  Rupees  1,300,  the 
balance  of  his  debt,  in  excess  of  the  ^f^ 
rupees  originally  bid  at  the  sale,  and  asked 
the  Court  to  relieve  him  from  further  liabi- 
lity, the  decree  as  against  him  having  been 
fully  satisfied. 

The  first  Court  released  the  debtor  and 
forfeited  thfe  share  of  Joobraj  in  the  decree 
which  was  equal  to  the  amount  of  deport 
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which  should  have  been  paid  by  him  at  the 
time  of  the  first  sale,  and  declared  him 
liahle  for  the  difference  in  the  price  between 
the  first  and  second  sales. 

From  this  order  Joobraj  appealed. 
Lochmun  Pershad  also  appealed  against  so 
much  of  the  order  of  the  Principal  Sudder 
Ameen  as  released  the  judgment-debtor. 
The  Judge,  in  modification  of  the  order  of 
the  Lower  Court,  has  held  the  debtor  and. 
the  creditor  Joobraj  jointly  liable  for  the 
balance  of  the  debt,  1.  e.,  the  difference  be- 
tween the  sum  bid  at  the  first  sale  Rupees 
4,000,  knocked  down  to  Anwar  Ally  on 
account  of  Joobraj,  and  Rupees  2,600  bid  at 
the  second  sale,  which  appears  to  have  been 
coodttcted  with  due  regularity,  and  has  been 
confirmed. 

From  this  order  an  appeal  has  been  pre- 
ferred by  Joobraj,  and  cross-appeals  are 
taken  by  Luchmun  Pershad  and  Dowlut 
Sngh  under  the  provisions  of  Section  348. 
A  preliminary  objection  to  hearing  the  ap- 
peal of  Joobraj  is  taken  that  an  appeal  will 
Bot  lie,  for  he  is  seeking  redress  against  his 
tiHlecree-holders  to  set  aside  an  order  pass- 
•d  in  their  favor.  As,  however,  Joobraj 
Itts  been  declared  liable  to  pay  the  difference 
b  the  price  at  the  two  sales  to  his  co-de- 
€Re-holders,  which  sum  is  under  Section 
>54tobe  levied  from  him  under  the  rules 
w  enforcing  the  payment  of  money  in  sa- 
Ivbction  of  a  decree  of  Court,  we  think,  as 
BBS  held  by  us  in  the  case  of  Sooruj  Buksh 
Sngh,  reported  in  6  Weekly  Reporter,  page 
U6,  Miscellaneous,  that,  as  regards  this  sum, 
Aemost  be  considered  in  the  light  of  a  judg- 
Aent-debtor,  and,  as  such,  has  a  right  of 
appeal,  and  we  reject  the  objection  raised  by 
•e  opposite  side. 

The  ground  on  which  Joobraj  seeks  to  be 
•leased  from  the  payment  of  the  difference 
\  1^  the  price  bid  at  the  two  sales,  and  to 
■wethe  order  forfeiting  his  4th  share  of  the 
u?^  wt  aside,  is  that  the  power  given  by 
™  and  Ram  Bhujjun,  though  not  formally 
''^Wrawn,  had  been  virtually  cancelled  by 
t  change  of  circumstances  of  which  Anwar 
%  was  fully  aware,  and  that  he,  con- 
•Wntlj,  bad  no  authority  to  bid  for  him, 
JMraj. 

la  this  case  the  late  Principal  Sudder 
**^  has  shown  an  utter  disregard  of  the 
JJKS  of  procedure  laid  down  in  Act  Vlll. 
fclir  ^'  *"^d  by  his  neglect  has,  in  all  pro- 
Wwuty,  caused  serious  injury  to  some 
«  the  parties  connected  with  the  exe- 
^^  of  this  decree.  It  is**  now  im- 
V»mt  to  pot  back  the   pasties  to  their 


original  position,  and  we  find  it  difficult  to 
pass  any  order  likely  to  prove  satisfactory  to 
them.     We  find  that  the  bid  of  Anwar  Ally 
at  the  first  sale  was  not  followed   by  the 
acceptance  of  his  receipt  on  behalf  of  the 
decree-holder  Joobraj ;  for  the  Principal  Sud* 
der  Ameen  in  his  proceeding  of  14th  Janu- 
ary 1864  distinctly  holds  that  Anwar  Ally 
had  not  power  to  bid  for  Joobraj,  and  we  find 
from  the  Judge's  proceedings  in  this  case 
that  no  receipt  was    given.     Under    these 
circumstances  we   do  not  concur  with  the 
I-.ower  Court   in  thinking  that    the    fourth 
share  of  the  decree  belonging  to  the  decree- 
holder  Joobraj,  and  equal  to  the  amount  of 
deposit  which  should  have  been  made  by 
Anwar   Ally,   when   the   lot   was    knocked 
down  to  him,  and  his  receipt  not  accepted, 
is  liable  to  forfeiture.     The  law  is  distinct 
on  the  point,  and  why  the  Principal  Sudder 
Ameen  failed  to  follow  the  course  required 
by  law  to  put  up  the  property  again  for  sale 
on  the  purchaser  failing  to  make  the  deposit, 
we  cannot  discover,  nor  is  any  explanation 
offered.     But,  at  any  rate,  no  deposit  was 
made,  and,  as  provided  by  Section  254,  it  is 
the  deposit  only  which  can  be  forfeited,  and 
not  any  right  which   a  decree-holder  may 
have  under  his  decree,  and  which  the  Lower 
Courts,  in  their  ideas  of  doing  substantial 
justice,  chose  to  consider  an  equivalent  for 
the  deposit  that  ought  to  have  been  made  by 
the  purchaser.    We  think,  therefore,  that  so 
much  of  the  order  which  declares  Joobraj's 
fourth  share  of  the  decree  to  be  forfeited 
must  be  set  aside. 

We  next  come  to  the  authority  of  Anwar 
Ally  to  bid  for  the  decree-holder  Joobraj. 
The  authority  given  to  him  had  not  been 
formally  revoked  ;  but  he  knew  perfectly  well 
that,  when  he  bid  at  the  sale,  that  Joobraj 
and  Ram  Bhujjun  were  no  longer  proprietors 
of  the  decree,  for  he  had  himself  assisted 
in  effecting  the  transfer  of  names  in  the 
Court  of  the  Principal  Sudder  Ameen.  He 
bid  in  the  name  of  Joobraj,  who  had,  at  the 
time  of  sale,  only  a  fourth  share  in  the  decree, 
but  he  bid  as  acting  for  all  the  decree-holders, 
though  Luchmun  Pershad  and  Dowlut 
Singh  had  given  him  no  authority  to  act 
for  them.  We  consider,  therefore,  that 
Anwar  Ally  was  acting  without  due  authority, 
and  that  his  acts  cannot  be  held  to  bind 
Joobraj. 

As  regards  the  order  of  the  Judge  making 
the  judgment-debtor  jointly  liable  with 
Joobraj  fof  the  difference  between  the  first 
and  second  sale,  for  that  is  the  only  sum  now 
due.  we  think  the  Judge  is  wrong.    The 
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ludgment-debtor  is  entitled  \o  credit  for  the 
tuU  amount  bid  for  his  property  at  the  time 
of  the  first  sale,  and,  if  he  pay  Up  any  balance 
due  to  the  decree- holder  in  excess  of  the 
sum  so  bid,  he  must  be  considered  as  having 
liquidated  his  debt,  and  cannot  be  held 
responsible  for  any  further  sum.  The  differ- 
ence between  the  first  and  second  sale  must 
be  realized,  not  from  the  judgment-debtor, 
who  is  also  an  appellant  in  this  case,  but,  as 
provided  by  Section  254,  from  the  defaulting 
auction-purchaser.  Under  the  view  of  the 
Case  taken  above,  we  reverse  the  orders  of 
the  Lower  Courts,  but,  under  the  circum- 
stances, we  shall  leave  the  parties  to  pay 
their  own  costs. 


The  15th  December  1866. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Reg^istration. 

Special  Appeals  from  a  decision  passed  hy 
Mr,  A.  Pigou,  Judge  of  Hooghly,  dated 
the  14th  April  1866,  reversing  a  decision 
passed  by  the  Second  Principal  Sudder 
Ameen  of  that  District,  dated  the  12th 
February  t866. 

Case  No.  1350  of  1866. 

Monmohince  Dossee  and  others  (Defendants), 

Appellants, 

versus 

Bishen  Moyee  Dossee  (Plaintiff), 
Respondent, 
Mr,  R,    T,  Allan  and    Baboos   Ashootosh 
Dhur  and  Bykuntnath  Paul  for  Appel- 
lants. 

Baboo  Dwarkanath  Mitter  for  Respondent. 

Case  No.  1434  of  1866. 

Bishen  Moyee  Dassee  (Plaintiff),  Appellant, 

versus 

Mussamut  Delshad  Bebee  (Defendant), 

Respondent, 

Baboos  Dwarkanath  Mitter,  and  Khetturnath 

Bose  for  Appellant, 

Baboo  Bykuntnath  Paul  for  Respondent. 

There  is  no  provision  in  Act  XVI.  of  iS6j  obltirinir 
or  empowennjr  a  Registrar  to  register  a  deed  after  the 
expiry  of  the  time  specified  in  Section  iS,  whether 
under  a  decree  of  Court  or  otherwise,  except  in  cases 
which  Come  under  the  provisions  of  Section  15. 

Loch,  J,—Tm.  plaintiff  took  a  putnee 
from  the  defendant  Pelshad  Bebee  on  nth 


Jyet  1272  (May  1865),  which  is  the  date 
affixed  to  the  written  lease.  The  defendtot 
Monmohinee  also  got  a  putnee  lease  of  the 
same  property  from  the  same  zemindir, 
which  bears  date  24th  Assar  1272  (jnne 
1865)  which  was  duly  registered  under  the 
provisions  of  Act  XVI.  of  1864. 

In  September  1865  the  plaintiff  brooght 
the  present  suit  against  life  zemindar  10 
compel  her  to  register  the  le&fie,  and  to  set 
aside  the  subsequent  putnee  lease  given  by 
her  to  Monmohinee*  The  Judge  in  appeal 
held  that,  as  the  plaintiff  had  not  applied  to  the 
Registrar  to  register  the  deed,  and  had  ber 
application  refused  by  him,  he  could  not,  as 
provided  by  Section  15,  Act  XVI.  of  1864, 
direct  the  registration  to  be  made,  as  the  lessor 
was  unwilling  to  have  it  made.  He,  how- 
ever, remanded  the  case  to  the  first  Court, 
with  instructions  to  the  Principal  Sadder 
Ameen  to  allow  the  plaintiff  to  prove  the 
existence  of  the  lease  by  parol  testimony,  if 
able  so  to  do. 

Both  lessees  have  appealed  from  the  order 
of  the  Judge,  the  plaintiff  on  the  gronnd 
that  the  Judge  should  have  directed  the 
registration  to  have  been  made,  and  the 
defendant  on  the  ground  that,  as  the  plaint* 
iff's  title-deed  was  inadmissible  in  evidence, 
the  Judge  was  wrong  in  allowing  her  to 
prove  the  existence  of  the  lease  by  sccondaiy 
evidence. 

It  is  contended  before  us  that  the  Judge 
was  wrong  in  supposing  that  he  was  anable 
to  pass  a  decree  enforcing  registration  irT^ 
spective  of  the  provisions  of  Section  15  of 
Act  XVI.  of  1 864 ;  and  we  think  that,  had  ihe 
suit  been  brought  in  time,  and  a  decree  pa^ 
within  the  period  allowed   for  registration 
in  Section  1 8  of  the  Act,  viz,,  four  months 
from  the  date  of  execution  of  the  d,tt^,  an 
order  compelling  the  lessor  to  appear  and 
register  the  deed  might  have  Issued ;  but  we 
cannot  find  anywhere  in  the  Act  any  provi- 
sion to  oblige  or  empow^er  the  Registrar  to 
register  a  deed  after  the  expiry  of  the  time 
specified  in   Section   18,  whether  under  a 
decree  of    Court   or  otherwise,   except  In 
cases  which  come  under  the  provisions  of 
Section  15.    The  terms  of  the  Act  are  impera- 
tive; and,  as  the  period  for  registration  has 
long  since  elapsed,  we  can  now  make  no 
order  enforcing    registration.    It   Is  ofged 
that  the  periods  fixed  in  Section  18  relate 
to  cases  where  no  dispute  arises ;  that  it  might 
so  happen  that  a  party  brought  a  suit  to 
enforce  registration,  and  that  judgment  was 
passed  witlTm  three  months  from  the  d«to 
of  institution^  still  the  case  might  be  taken 
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Bp  in  appeal  and  remain  pending  beyond  the 
period  provided  in  Section  t8.  If  the  result 
of  that  appeal  were  favorable  to  the  party 
seeking  to  enforce  registration,  it  would  yet 
be  worth  nothing,  if  the  opinion  of  the  Court 
be  correct,  and  an  honest  purchaser  would 
thus  be  left  without  remedy. 

The  case  may  or  may  not  be  hard,  but  we 
fail  to  see  that  the  law  has  made  any  provi- 
sion for  it.  The  'law  says  nothing  about 
cases  where  no  dispute  arises,  and  others 
where  the  assistance  of  the  law  is  sought  to 
enforce  registration. 

With  regard  to  the  second  point,  we  think 
tliat  the  course  which  the  Judge,  directed  the 
first  Court  to  pursue,  viz,^  to  allow  the  plaintiff 
to  prove  her  title  by  parol  evidence,  is  erro- 
neoos,  and  utterly  subversive  of  the  object  of 
the  Registration  Act.  Where  a  party  comes 
into  Court  resting  his  claim  on  a  written  title 
vhich  the  law  requires  to  be  registered,  he 
cannot,  when  he  has  failed  to  register,  and  is 
in  consequence  unable  to  use  his  title-deed, 
turn  round  and  say,  I  can  prove  my  title  by 
secondary  evidence.  It  would  be  useless  to 
have  a  compulsory  Registration  Act  if  such  a 
course  were  open  to  suitors.  We  think, 
therefore,  that  the  Judge's  order  of  remand 
must  be  set  aside,  and  that  the  plaintiff's 
soil  must  be  dismissed  with  all  costs.  Order 
accordingly. 

The  I  St  February  1867. 

Present : 

The  Honble  H.  V.  Bayley  and  Shum- 
bhoonath  Pundit,  Judges. 

Appeal— Sale  in  execution—Section  270, 
ActVIll.  ofx859. 

Case  No.  1275  of  1866. 

%««/  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  gth  Feb- 
nuvry  1S66,  affirming  a  decision  passed  by 
thi  Principal  Sudder  Ameen  of  that  Dis- 
irUi^  dated  the  22nd  July  1863- 

KajaRamChowdhry  and  others  (Defendants), 

Appellants, 

versus 

Seetula  Buksb  Misser  and  others  (Plaintiffs), 
Respondents, 

^r,  J?.  T,  Allan  and  Baboo  Mohesh   Chun- 
der  Chtnvdhry  for  Appj^llants. 


Mr.  C.  Gregory  and  Baboo  Kedarnath  Chat^ 
terjee  for  Respondents. 

Where  a  second  decree-holder  is  himself  purchaser 
of  a  property  sold  in  execution  of  his  own  decree,  and, 
instead  of  the  money  beings  deposited  in  Court,  an 
order  is  obtained  allowing^  the  oecree-holder  as  pur- 
chaser to  pay  the  purchase-money  by  his  decree  bein^f 
taken  as  a  credit  on  account  or  the  purchase,  such 
order  is  not  open  to  appeal  under  Section  370,  Act 
Vlll.of  1S59. 

Bayley,  J. — Plaintiff  sues  as  first  decree- 
holder  against  the  defendant  as  second  decree- 
holder  to  recover  sums  of  money  under  plaint- 
iff's decree,  and  to  set  aside  a  prior  miscel- 
laneous order. 

In  this  case  the  only  matter  really  to  be 
decided  is,  whether,  in  a  case  where  a  second 
decree-holder  is  himself  purchaser  of  a  pro- 
perty sold  in  execution  of  his  own  decree, 
and  where,  instead  of  the  money  being  de- 
posited in  Court,  an  order  is  obtained  that  the 
decree-holder  as  purchaser  may  pay  the  pur- 
chase-money, by  his  decree  being  taken  as  a 
credit  on  account  of  the  purchase,  such  order 
can  be  open  to  appeal  under  Section  270,  Act 
Vlll.  of  1859,  and  the  precedent  of  this 
Court,*  Legal  Remembrancer,  4ih  July  1864, 
page  99  (Trevor  and  Steer,  JJ.,  Levinge,  J., 
dissenting). 

The  following  facts  are  admitted : — 

/j/.— That  the  plaintiff  was  the  first  de- 
cree-bolder, and  took  out  Vcit  first  attachment ; 
and  that  such  attachment  was  never  with- 
drawn by  the  first  decree-holder. 

^/iflf'.— That  the  plaintiff  entered  no  claim 
or  protest  at  the  time  of  sale  at  which  de- 
fendant as  a  second  decree-holder  purchased. 

3rd, — That,  in  the  face  of  the  sale-procla- 
mation of  22nd  January  1863,  it  was  stated 
that  the  sale  was  to  be  held  for  the  satisfac- 
tion of  the  decree  of  the  defendant,  second 
decree-holder. 

The  Lower  Appellate  Court  decreed  the 
plaintiff's  case.  His  judgment  is  as  follows : — 

"  It  is  urged  that  the  decision  of  4th  July 
'*  1864  bars  the  suit.  I  think  not,  in  this  case. 
"  The  defendant  paid  himself,  without  any 
"  order  of  Court  determining  the  party  en- 
"  titled,  and  the  sale-proceeds  never  came 
"  into  the  Court  at  all." 

**  It  is  quite  true  that  theCourt  sanctioned  the 
"  purchase  by  the  decree-holder  at  whose  suit 
'*  the  property  was  sold,  namely,  the  defendant, 
''  and  allowed  hini  as  usual  in  such  cases  to  set 
"  off  his  decree  against  the  purchase-money  ; 
''  but  this  was  not,  as  I  take  it,  an  order  decid- 
"  ing  betM^een  rival  claimants,  but  rather  the 
"  defendant,  whether  unintentionally  or  by  a 

•  Reported  in  Sutbei^land's  Fall  Bench  Rulin^fs,  p.  180  • 
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"trick,  deceived  the  Court  into  passing  an 
**  order  which  is  constantly  passed  as  a  mat- 
"ter  of  form,  and  has  no  right  to  claim 
''under  it  as  a  bar  to  any  suit  by  plaintiff. 
"That  a  deliberate  order  deciding  between 
**  two  decree-holders,  though  wrong  and  pal- 
"  pably  wrong,  may  not  form  the  ground  of 
"suit,  would  appear  to  be  the  case  under 
"  the  precedent  quoted ;  but  I  cannot  consent 
"  to  extend  that  ruling  to  every  ex  parte 
"  miscellaneous  order  passed  without  inform- 
"ation,  whether  that  be  purposely  or  acci- 
"  dentally  withheld/' 

We  have  fully  heard  Counsel  on  both  sides. 
It  is  urged  for  the  special  appellant  that  the 
Jorm  of  payment,  whether  by  a  transfer 
to  credit  (which  the  Judge  himself  admits  is 
usual)  or  by  cash  deposit,  is  immaterial ;  that 
the  law  and  the  above-cited  precedent  must 
be  followed ;  that  it  is  laid  down  in  both  that 
a  first  decree-holder  cannot  sue  to  recover 
moneys  from  a  second  decree-holder  on  the 
allegation  that  those  moneys  would  have 
reached  the  first  decree-holder. 

On  the  other  hand,  it  is  contended  that 
the  law  looks  to  the  money  being  deposited ; 
that  this  was  not  done  here ;  that  is,  had  it 
been  according  to  law,  the  plaintiff,  as  first 
decree-holder,  might  have  had  notice,  while  by 
this  paper-transfer  he  had  none ;  and  that  this 
constitutes  a  difference  which  renders  Sec- 
lion  270  and  the  precedent  cited  inappli- 
cable to  the  facts  of  this  case. 

We  cannot  admit  that  the  mere  letter  of 
the  law,  and  the  forms  upon  which  the  argu- 
ment of  respondent  rests,  can  be  our  guide  in 
deciding  this  case. 

We  cannot  think  that  in  reality  and  sub- 
stantially^ or  by  legal  practice,  the  transfer 
on  account,  instead  of  the  deposit  of  the 
money,  makes  the  difference  contended  for,  or 
makes  that  illegality  or  inapplicability 
of  Section  270  and  of  the  precedent  cited, 
which  are  contended  for  by  respondent. 

There  was  no  objection  taken  at  the  sale 
on  behalf  of  the  first  decree- holder.  Thus, 
the  second  decree-holder  was  so  far  the  legal 
purchaser  who  paid  his  money  in  one  shape 
instead  of  another,  the  payment,  however, 
being  full  and  suf!icient  to  cover  the  sums 
due. 

Can,  then,  such  legal  purchaser  be  proceed- 
ed against  by  the  first  decree-holder,  with  a 
viey  to  make  the  former  pay  the  latter 
moneys  paid  for  the  purchase  ? 

We  are  of  opinion,  after  careful  consider- 
ation, that  Section  270  and  the  ^precedent 
cited  give  no  such  remedy.  The  remarks  of 
Mr.  Justice  Levinge  are  relied  on  by  the 


pleader  for  special  respondent  as  containing 
the  arguments  he  wishes  us  to  consider. 

We  have  so  viewed  the  opinion  of  that 
learned  Judge,  but  think  the  opinion  of  the 
majority  (Trevor  and  Steer,  JJ.)  the  legal- 
ly correct  opinion  in  that  case  for  the  reasons 
stated  by  them. 

Therefore,  in  accordance  with  the  prece- 
dent cited,  and  with  Section  ^70  on  which  it 
is  founded,  we  decree  this  special  appeal 
with  costs. 


The  ist  February  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.Markby, 

Judges, 

R^ota  with  rights  of  occupancy — Creation  of 
intermediate  tenures  by — Non-transferabk 
tenures  (Transfer  of). 

Case  No.  2481  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Principal  Sudder  Ameen 
of  Hooghly^  dated  the  i^th  August  1866^ 
reversing  a  decision  passed  hy  the  Mom- 
siff  of  that  District,  dated  the  28th  Mard 
1866. 

Hureehur  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Jodoonath  Ghose  (Defendant), 
Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Khetturnath  Bose  for  Respondent. 

A  tenant  having  a  right  of  occupancy  cannot  create 
an  intermediate  tenure  between  himself  and  the 
zemindar. 

If  a  ryot,  not  havine  a  transferable  tenure,  quits 

f>ossession,  makes  over  his  interests,  and  gives  over  the 
and  to  a  third  person,  he  may  be  treated  as  having 
abandoned  aU  rights  formerly  possessed  by  hitn  in  tlie 
land.  When  a  purchaser  takes  possession  ofanoo- 
transfcrable  tenure,  and  interposes  himself  between  the 
zemindar  and  the  ryots  on  the  land,  he  thereby  coniinits 
a  wrong,  and  the  zemindar  may  sue  to  declare  that 
no  interest  is  vested  in  such  purchaser,  or  to  restrain 
him  from  interfering  with  the  collection  of  rent. 

Normauy  J, — In  this  case  the  plaintiff 
Hureehur  Mookerjee,  the  talookdar,  sued 
to  set  aside  the  sale  of  a  tenure  within  the 
talook  to  which  the  defendant  Jodoonath 
Ghose  laid  claim  as  purchaser,  upon  the 
ground  that  the  tenure  was  nqt  transfer- 
able. 

The  Principal  Sudder  Ameen,  reversing 
the  decision  of  the  first  Court,  dismissed 
the  suit,  hdlding  that  the  predecessor  in 
estate  of  the  pjaintiff  had  recognized  Jodoo- 
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nath  Ghose  as  the  purchaser,  and  entitled 
to  the  tenure  in  dispute  by  accepting  rent 
from  him.  He  says  the  defendant  had  ''  ob- 
"tiined  dakhilas  in  his  own  name.  He  has 
"filed  the  dakhilas  for  1266, 1267,  and  1268, 
"in  this  case.  They  were  granted  by  the 
''former  talookdar  from  whom  the  plaintiff 
'' acquired  his  rights  by  private  purchase." 

Oa  this  point  it  is  objected,  on  special 
appeal  before  us,  that  the  dakhilas  are  not 
proved ;  and,  on  examination  of  his  written 
statement,  we  find  that  they  are  not  dis- 
tinctly alleged  by  the  defendant  to  be  re- 
ceipts which  he  had  obtained  from  the  form- 
er talookdar.  He  merely  alludes  to  docu- 
ments put  in,  amongst  which  are  these  re- 
ceipts. They  are  not  shown  to  have  been 
receipts  signed  by  the  late  talookdar  by 
the  evidence  of  any  of  the  witnesses  called 
in  the  case ;  and  it  has  also  been  pointed 
oat  by  the  appellant's  vakeel  that  they  pur- 
port to  be  given  in  the  name  of  a  dead  man. 
The  Principal  Sudder  Ameen  will,  there- 
fore, take  up  and  try  the  question  whether 
die  receipts  are  genuine,  and  whether  they 
vere  really  given  by  the  former  talookdar, 
or  by  his  authority. 

It  is  next  objected  that  the  Principal  Sud- 
der Ameen  is  wrong  in  determining  that  the 
tenure  is  transferable,  or  at  any  rate  that 
the  grounds  on  which  he  has  so  decided  are 
insafficient. 

He  says :  "  The  possession  of  the  tenant 
"  has  been  from  a  great  length  of  time,  even 
''upwards  of  30  years.  Such  a  tenure,  al- 
'' though  it  might  not  be  a  mourosee  one,  is 
**  still  transferable  in  these  parts  of  the  country 
"under local  usage."  He  continues:  <*The 
"  Lower  Court  has  not  taken  evidence  on  the 
"point,  but  our  experience  from  past  cases 
"bids  us  so  to  declare." 

He  has,  therefore,  determined  that  local 
lisage  makes  a  tenure  transferable  simply  be- 
cause it  existed  for  a  period  of  thirty  years.  He 
certainly  cannot  do  that  in  any  case,  without 
^ing  evidence  as  to  the  custom.    In  this 
particular  case,  there    is  nothing  to   show 
^  vhat  was  the  real  nature  of  the  tenure.    We 
<3Qnot  assume  that  the  defendant  had  any 
nght  of  occupancy  under  Section  6  of  Act 
X.  oE  1859;  there  is  nothing  to  show  that 
4c  defendant's  predecessors  were  ryots ;  and, 
therefore,  it  is  not  necessary  for  us  to  ex- 
P'^  any  opinion  as  to  whether  the  Court  in 
^  case  of  TaramoneeDossee  versus  Birressur 
Muioomdar  (i  Weekly  Reporter,  8th  Sep- 
tember 1864,  p.  86)  was  right  ii^  determining 
^  a  right  of  occupancy  is  a  transferable  ten- 
^*  But  wc  may  observe  that/  in  the  present 


case,  the  former  holders  were  in  possession  of 
a  house,  and  resided  on  the  land.  By  selling 
their  rights  to  the  now  defendant,  who  does 
not  occupy  himself,  they  appear  to  us  to  be 
endeavoring  to  create  an  intermediate 
tenure  between  themselves  and  the  talook- 
dar. Whatever  may  be  the  rights  of  a  per- 
son to  whom  a  tenant  having  a  right  of  oc- 
cupancy transfers  his  title  with  possession, 
we  think  that  a  tenant,  having  a  right  of 
occupancy,  is  not  at  liberty  to  create  such  a 
new  estate. 

On  cross-appeal  it  is  objected  that  the 
Principal  Sudder  Ameen  has  not  determined 
whether  the  tenure  was  mourosee  or  not. 
It  is  clear  that  this  objection  on  cross- 
appeal  is  well  founded ;  and,  the  reasons  of 
the  Principal  Sudder  Ameen  being  insuffi- 
cient to  found  a  decree  upon  them,  it  will 
be  necessary  for  him  to  try  that  question. 

Lastly,  it  is  objected  on  cross-appeal  that 
the  plaintiff  in  this  suit  has  no  right  of  ac- 
tion. We  are  of  opinion  that,  assuming  the 
plaintiff  to  make  out  the  allegations  in  his 
plaint,  it  does  not  disclose  a  cause  of  action. 
If  a  ryot,  not  having  a  transferable  tenure, 
quits  possession,  makes  over  his  interests, 
and  gives  over  the  land  to  a  third  person, 
he  may  be  treated  as  having  abandoned 
all  rights  formerly  possessed  by  him  in  the 
land.  His  position  is  similar  to  that  of 
a  tenant-at-will,  whose  interest  and  tenancy 
at  will  are  determined  by  his  quitting  the 
land.  When  a  purchaser  takes  possession 
of  a  non -transferable  tenure,  and  interposes 
himself  between  the  zemindar  and  the  ryots 
on  the  land,  he,  by  that  act,  commits  a 
wrong ;  and  one  mode  open  to  the  zemindar 
to  redress  that  wrong  must  clearly  be  by  a 
suit  to  declare  that  no  interest  is  vested  in 
such  purchaser,  or  to  restrain  him  from 
interfering  with  the  collection  of  rent.  In 
this  case  we  find  the  plaintiff  suing  for  rent 
and  intercepting  money  which  should  have 
come  to  the  hands  of  the  zemindar. 

With  the  above  remarks,  the  case  is  re- 
manded. 


The  ist  February  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Registration. 

Case  No.  26  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  ike  Principal  Sudder  Ameen  of  East 
Burdwan^  dated  the  gth  January  iSCy, 
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Rashbeharee  Baboo  and  others  (Defendants), 

Appellants, 

versus 

Gooroo  Dass  Baboo  and  others  (Plaintiffs), 

Respondents, 

Bahoos  Onookool  Chunder  Mookerjee  and 
Dwarkanath  Mitter  for  Appellants. 

No  one  for  Respondents. 

No  appeal  lying  aeainst  a  decree  made  under  Section 
53,  Act  aX.  of  iS6o,  the  petition  was  directed  to  be 
returned  with  a  view  to  its  being  presented  to  the  Court, 
if  desired,  by  way  of  motion. 

Deputy  Registrar, — ^Tms  is  an  appeal 
against  a  decree  of  the  Lower  Court  made 
in  a  case  under  Section  53,  Act  XX.  of  1866. 

According  to  Section  55  of  the  said  Act, 
there  is  "  no  appeal  against  any  decree  or 
order  made  under  Section  53." 

As  this  is  the  first  appeal  of  the  sort,  1 
beg  to  submit  it  for  the  orders  of  the  Judge 
presiding  in  the  Miscellaneous  Department. 

Jackson,  J, — ^The  vakeel  for  the  petitioner 
has  not  appeared.  By  Section  55,  Act  XX.  of 
1866,  no  appeal  lies  against  a  decree  made 
under  the  53rd  Section.  This  petition, 
therefore,  must  be  returned  to  the  vakeel, 
who,  if  he  thinks  fit,  may  present  it  to  the 
Court  by  way  of  motion. 


The  1st  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Sale  in  Execution. 

Case  No.  2454  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Suddtr  Ameen  of  Shaha- 
had,  dated  the  2gth  June  1866,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  7th  April  1866, 

Munnoo  Lai  (Defendant),  Appellant, 

versus 

Choonee  Sahoo  (Plaintiff)  and  others  (De- 
fendants), Respondents, 

Baboos  Dwarkanath  Mitter,  Mohesh  Chun- 
der Chowdhry,  and  Kalee  Kishen  Sein  for 
Appellant. 

Mr,  i?.  T,  Allan  and  Baboo  Obhoy  Churn 
Bose  for  Respondents. 

A  sale  in  execution  of  a  decree  was  set  aside  by  a 
subsequent  decree  of  9th  March  1861,  but  was  afterwards 
allowed  to  stand  by  an  order  of  7th  May  1862.    As  no 


suit  was  brought  to  set  aside  the  Utter  order,  it  was 
held  to  be  a  final  judicial  proceedii^,  and  the  sale  d»> 
clared  to  be  good  and  valid. 

Bayley,  J, — ^The  defendant  is  special  ap- 
pellant, s^nd  is  also  the  purchaser  from  s^n- 
other  defendant,  judgment-debtor. 

In  this  case  plaintiff  sued  for  possession 
of  a  5-anna  4-pie  share  of  16  anns^  of 
Mouzahs,  Therdia,  Pergunuah  Betya,  and 
to  be  registered  as  proprietor,  alleging  his 
title  under  a  purchase  of  the  5th  March 
i860,  in  execution  of  a  decree  obtained 
by  Maharajah  Mohun  Buksh  Singh. 

Defendant's  case  is  that  he  purchased  at  a 
sale  in  execution  the  shares  of  Kishen  Per- 
shad,  Ramnarain  Pershad,  and  Thakoor  Per- 
shad,  in  5  annas  4  pie  of  the  property  in 
dispute,  and  that  plaintiffs  purchased  with 
notice  of  defendant's  purchase. 

The  first  Court  gave  plaintiff  a  decree  for 
2-1- 1 2  of  their  rights  and  interests  sold  as 
those  of  (i)  Gobind  Pershad  Singh,  (2) 
Rugoonath  Pershad  Singh,  (3)  Rameshur 
Pershad  Singh,  (4)  Kishen  Pershad  Singh,  (5) 
Thakoor  Pershad  Singh,  with  reference  to 
an  order  or  decision  of  the  Zillah  Judge  of 
7ih  May  1862. 

It  is  admitted  by  all  parties  that,  by  an 
arrangement  between  the  parties  recorded 
in  Court,  this  order  or  decision  decreed  that 
the  sale  was  to  stand  which  had  been  set 
aside  by  a  previous  decree  of  9th  March 
1861. 

The  Lower  Appellate  Court  held  this  order 
or  decision  of  the  7th  May  1862  to  be 
collusive  and  of  no  effect,  and  that  the  sale 
had  been  duly  set  aside  previously.  The 
Lower  Appellate  Court  gave  plaintiff  a  decree 
for  the  whole  claim. 

Defendants  appeal  specially,  and  indeed 
their  whole  contention  may  be  summed  up 
in  the  plea  that  the  order  or  decision  of  the 
7th  May  1862,  allowing  the  sale  to  stand,  is 
a  final  legal  proceeding,  and  that  the  sale  can 
no  longer  be  held  to  have  been  set  aside. 

After  hearing  Counsel  on  both  sides  and 
referring  to  the  record,  we  think  this  conten- 
tion is  right.  The  proceeding  of  the  ylh 
May  1862  was  a  regular  judicial  proceeding. 
The  admissions  and  compromise  of  the  par- 
ties  are  in  no  way  legally  proved  to  be 
collusive  or  otherwise  than  real ;  plaihtii! 
never  sued  to  set  aside  the  above  proceed- 
ing. In  this  view  the  sale  to, defendant 
must  be  deemed  a  good  sale,  and  the  purchase 
of  defendant  is  under  it  a  good  and  valid 
purchase.  Therefore,  the  decision  of  the 
Lower  AppeUate  Court  is  reversed,  and  the 
order  of  the  |irst  Court  affirmed,    Wc  a* 
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press  no  opinion  as  to  plaintiff  being  debar- 
red or  otherwise  from  taking  such  other  ac- 
tiOD  as  he  may  be  advised. 


The  I  St  February  1867. 

Preseni  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A,  Glover, 

•    Judges, 

Mesne  Profits— Pre-emptioa. 

Case  No.  247  of  1866. 

Applicalion  for  review  of  judgment  passed 
hy  the  Honble  Justices  Trevor  and  Glover^ 
on  the  2tst  March  1866^  in  Special  Appeal 
No,  348s  of  186 s^ 

Emamooddeen  Sowdagur  (Defendant), 

Petitionery 

versus 

Abdool  Sobhan  and  others  (Plaintiffs), 
Opposite  Party, 

Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Mr.  R,  E,  Twidale  and  Moulvie  Syud  Mur- 
humut  Hossein  for  Opposite  Party. 

A  cbUn  to  mesne- profits  due  before  the  date  on  which 
t  right  to  ()re-eroption  arose  cannot  form  the  subject 
€(|»e-emption. 

Trevor,  J, — It  appears  doubtful  whether 
tbe  Court  should  not  have  restricted  the 
decree  of  the  Principal  Sudder  Ameen  to 
possesion  of  the  land  conveyed  to  the  plaint- 
iff by  the  decree  sold  to  him,  and  not  have 
allowed  him  to  include  in  it  wassilat  which 
H  not  the  subject  of  pre-emption,  and  also 
vkether  we  should  not  have  remanded  the 
case  to  the  Lower  Court  for  taking  evidence 
OD  and  deciding  properly  the  plea  of  limit- 
ation raised  as  regards  the  land  not  covered 
by  the  decree.  Call  on  the  other  party  to 
ibow  cause  why  a  review  on  these  points 
shoald  not  be  admitted. 

Judgment, 

After  cause  was  shown  by  Mr.  Twidale 
on  the  part  of  plaintiff  why  a  review  on 
the  points  noted  should  not  be  admitted, 
it  seemed  clear  to  the  Court  that,  on  the 
fiw  point,  a  review  should  be  admitted.  It 
Vtt  acxx>rdingly  admitted  and  argued  before 

>.  After  looking  into  the  authorities, 
*t  are  clearly  of  opinion  that  the  claim  for 
»«sne-profit8,  due  before  the  date  on  which 
*c  right  to'pre-emption  arose,  cannot  form 
tbft  sebject  of  pre-emption.  We,  therefore, 
yle  out  of  the  Principal  Sudder  Ameen's 
wree  the  words  "with  wa^ilat,"  and 
<l«cUre  the  plaintiff  entitled  only  to  posses- 
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sion  of  the  lands  claimed.  As  to  the  sum 
which  he  must  pay,  we  think,  under  the 
circumstances,  that  400  rupees  must  repre- 
sent the  value  of  the  land  only,  and  this  the 
more,  inasmuch  as  defendant's  vendor  valued 
the  land  in  the  suit  which  he  brought  against 
his  debtor  at  450  rupees.  The  decree  will, 
therefore,  stand  thus:  Plaintiff,  on  the  pay- 
ment of  400  rupees  within  one  month,  will 
obtain  possession  of  the  disputed  lands  from 
the  purchaser  defendant. 

As  to  the  second  objection,  that  is  of  no 
weight.  The  plaintiff  admits  that  his  suit 
is  confined  to  the  i(/.-8^.-i-i-i  of  which 
possession  was  acquired  by  defendant ;  under 
the  decree  so  limited  as  to  plaintiff's  claim, 
the  defendant's  objection  disappears.  Both 
parties  will  bear  their  own  costs  in  this 
application. 


The  2nd  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Damages— Malicious  prosecution. 
Case  No.  2823  of  1866. 

Special  Appeal  from  a  decision  passed  by  Mr, 
S,  De Costa,  Principal  Sudder  Ameen  of 
Maunhhoom,  dated  the  22nd  August,  1866, 
reversing  a  decision  passed  by  Baboo  Nund 
Coomar   Aykal,    Officiating   Moonsiff   of 

-  Chowkey  Satna,  dated  the  ^th  March  1866, 

Ramjeebun  Mookerjee  (Plaintiff),  Appellant, 

versus 

Wooma  Churn  Hajrah  (Defendant), 
Respondent, 

Baboo  Romesh  Chunder  Milter  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Damages  may  be  recovered  for  injury  to  one's  repu- 
tation. 

Peacock,  C,J, — It  is  found  by  the  Lower 
Court  that  a  charge  of  theft  was  made  by  the 
defendant  ^against  the  plaintiff  maliciously 
and  for  the  purpose  of  injuring  his  reputa- 
tion, and  that,  in  consequence  of  that  charge. 
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the  plainliflF's  house  was  searched.  Under 
these  circumstances,  the  Lower  Court  award- 
ed damages  to  the  extent  of  loo  rupees. 

The  Lower  Appellate  Court  held  that,  as 
no  actual  damage  was  shown  to  have  been 
sustained  by  the  plaintiff,  no  damages  could 
be  awarded. 

On  this  point  we  think  that  the  Lower 
Appellate  Court  was  wrong,  and  that  the 
plaintiff  was  entitled  to  recover  damages  for 
the  injury  to  his  reputation. 

• 

The  decision  of  the  Lower  Appellate 
Court  is,  therefore,  reversed  with  costs,  and 
the  decision  of  the  first  Court  restored. 


The  2nd  February  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Sale  by  Mother  to  Daughter— Fraud— Onus 

probandL 

Case  No.  2564  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Beerhhoom, 
dated  the  jth  September  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  that  Dis- 
trict, dated  the  /2th  December  186$. 

[Keshub  Chunder  Sein  (Defendant), 
Appellant, 

versus 

Vyasmonee  Dossia  (Plaintiff),  Respondent.  - 

Baboo  Nil  Madhub  Sein  for  Appellant. 
Baboo   Tarucknath  Sein  for  Respondent. 

Where  a  mother  conveyed  her  property  to  her 
daughter,  and  the  property  was  afterwards  attached  in 
execution  of  a  decree  against  the  daughter — Hbld  that 
the  mother  could  not  obtain  a  re-conveyance  of  the  pro- 
pcrty;  on  the  ground  that  the  conveyance  to  the  daughter 
was  for  the  purpose  of  defrauding  the  mother's  creditors, 
and  that  the  onus  was  on  the  mother  to  prove  that  the 
decree  against  the  daughter  was  a  fraudulent  contrivance 
to  deprive  the  mother  of  possession  of  the  property. 

Norman,  y.— The  plaintiff  in  this  case 
alleges  that,  being  in  possession  of  1 2  annas 
of  a  certain  talook,  the  defendant,  having 
fraudulently  obtained  a  decree  against  the 
plaintiff's  daughter,  attached  the^  property. 
The  present  suit  was  brought  to*  set  aside  1 
an  order  rejecting  the  claim  of  the  plaintiff* 
in  the  Execution  Department. 


The  Principal  Sudder  Ameen  has  decreed 
the  claim ;  but,  as  it  appears  to  us,  he  has 
wholly  mistaken  the  nature  of  the  issues 
which  he  had  to  try. 

The  defendant  showed  that,  by  a  kabalah 
dated  the  3rd  of  Chyet  1253,  which  was 
registered  on  the  6th  of  April  1847,  ^^^ 
now  plaintiff  conveyed  the  property  in  suit 
to  her  daughter  Suhochuree. 

The  plaintiff  nowhere  in  her  plaint,  or 
by  a  written  statement,  or  otherwise,  alleges 
that  the  deed  was  not  executed  by  her. 
The  Principal  Sudder  Ameen  objected 
that  the  defendant  had  brought  a  copy  of 
the  kubalah,  but  had  not  produced  the 
original.  The  original  is,  however,  pro- 
bably in  the  custody  of  the  debtor,  and  not 
within  the  reach  of,  or  accessible  to,  the  exe- 
cution-creditor in  this  suit.  If  the  kubalah  was 
executed — and  we  are  bound  to  assume  that 
it  has  been,  it  having  been  registered— it 
lies  upon  the  plaintiff  to  impeach  it.  As 
far  as  we  can  see,  the  only  way  she  does 
that  is  by  attempting  to  show  that  she 
has  been  always  in  possession  of  the  proper- 
ty, notwithstanding  the  kubalah  of  1253. 

It  appears,  however,  by  the  decision  of 
the  Lower  Court,  that  Ram  Judoo,  the  hus- 
band of  Suhochuree,  did  at  any  rate  collect 
rents  from  the  mehal.  If  the  deed  was 
executed  for  the  purpose  of  defrauding  the 
creditors  of  the  now  plaintiff,  it  would  not 
be  open  to  her,  in  any  suit  against  Suho- 
churee, to  obtain  a  re-conveyance  of  the 
property;  and  we  think  that  all  the  rights 
which  Suhochuree  had  to  resist  the  claim 
of  the  plaintiff,  on  the  ground  that  she  could 
not  set  up  her  own  fraud,  are  equally  open  to 
the  creditors  of  Suhochuree. 

The  plaintiff  alleges  that  the  decree 
sought  to  be  executed  by  the  present  defend- 
ant, Keshub  Chunder  Sein,  as  the  repre- 
sentative of  Kishoree  Mohun,  the  son  of 
Beneerooj,  was  a  fraudulent  decree  obtained 
in  collusion  with  the  husband  of  Suho- 
churee, for  the  purpose  of  depriving  the 
plaintiff  of  possession  of  the  property.  If 
the  plaintiff  can  prove  that  the  decree  is 
a  fraudulent  contrivance  set  up  for  this 
purpose,  she  may  succeed ;  but  the  onus  of 
proving  such  a  case  must  be  thrown  on 
plaintiff.  The  primd  facie  title  was  in 
the  judgment-debtor;  and,  until  it  can  be 
shown  by  clear  evidence  that  Ae  plaintiff 
has  a  belter  right  by  long  and  exclusive 
possession  or  otherwise,  that  title  is  avail- 
able for  the  benefit  of  the  creditors  of  Suho- 
churee. 

With  these  ^remarks  the  case  is  renianded. 
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The  2nd  February  1867. 
Present  : 
The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

Suit  by  Reversioner  against  Hindoo  Widow 
(to  prevent  waste). 

Cases  Nos.  2398  and  2440  of  1866. 
Special  Appeals  from  a  decision  pckssed  hy  the 
Judge  of  Fatna,  dated  the  yth  August 
1866,  reversing  a  decision  of  the  Principal 
Sudder  Ameen  of  that  District^  dated  the 
t3th  March  1866, 

Qramman  Mohunt  and  others  (Defendants), 

Appellants^ 

versus 

Rajendur  Sahoo  (Plaintiff),  Respondent. 
Mr.  R.  E.  Twidale^  Moonshee  Ameer  Ali, 

and    Baboos    Mohendro  Lai  Shome  and 

Romanath  Rose  for  Appellants. 
Baboos  Dwarlianath    Mitter,    Unnoda  Per- 

shad  Banerjee,  and  Mohes  Chunder  Chow- 

ihry  for  Respondent. 

A  rerersioner  in  the  position  of  son  or  step-grandson 
may  loe  in  the  lifetime  of  a  Hindoo  widow  in  possession 
to  prevent  waste. 

Seton-Karr,  J. — The  only  point  raised 
and  argued  by  Mr.  Twidale  is  that  the 
plaintiff  had  no  right  to  sue  during  the 
lifetime  of  his  mother  and  step-grandmother. 
No  precedents  are  quoted  in  support  of 
this  position,  except  one  from  2  Hay's  Reports, 
page  608,  case  of  Pran  Puttee  Koer. 

Other  cases  have  been  shown  us  which 
nile  that  a  reversioner,  such  as  plaintiff, 
may  sue  in  the  lifetime  of  a  widow  in 
possession,  in  order  to  prevent  waste  and 
obtain  a  declaratory  decree.  {See  S.  D.  A. 
Rep.  for  1859,  page  1623,  and  i  Hay's  Re- 
ports, page  107,  2nd  August  1862,  Chuttur- 
dharee  Sing  versus  Hurrocoomaree.) 

Bat  in  the  very  case  relied  on  by  the 
•ppellanis  from  2  Hay's  Reports,  page  608, 
vc  find  a  passage  which  tells  strongly 
against  the  appellants,  and  which  gives 
g«od  reasons  why  a  plaintiff,  such  as  the 
opt  before  us,  can  institute  a  suit  as  rever- 
sioner. 

In  that  case,  page  611,  the  Court  (Pea- 
0>ck,  C.J.,  and  L.  S.  Jackson,  J.)  say  : 
^The  plaintiff  would,  indeed,  have  a  right 
^to sue  and  restrain  the  widow  from  waste; 
^bui  his  right  to  do  this  arises  less  from 

w  necessity  of  protecting  his  own  in- 
„^^*»te  than  from  the  function  vested  by 
„^  Hindoo  Law  in  the  next  male  heir 
,,J^  a  person  whose   estate  descends  to  a 

tcmale,   namely,   that   of    protecting   the 


"estate.  And  it  is  obvious  that,  if  heirs 
"  in  expectancy  were  debarred  from  suing 
"  to  protect  waste  until  the  succession  had 
"  actually  accrued,  the  waste  would,  in  most 
"cases,  be  past  remedy,  and  the  estate 
"  irretrievably  impaired." 

We  think  that  this  rule  so  laid  down  is 
sound  and  quite  applicable  to  the  case  before 
us;  and  though,  in  that  case,  the  plaintiff, 
under  the  peculiar  circumstances  of  his  suit, 
was  held  not  to  have  a  right  of  action,  those 
expressions  do  lay  down  a  sound  rule,  and 
may  serve  as  a  guide  and  authority  in  the 
present  appeal  before  us. 

Fully  concurring  in  that  principle,  we 
confirm  the  decision. of  the  Judge,  and  dis- 
miss both  appeals  with  costs.  In  case 
No.  2440,  it  is  immaterial  whether  the  plaint- 
iff was  the  grandson  or  only  the  step-grand- 
son of  Mussamut  Patasoo.  His  mother  was 
alive,  and  he  had  clearly  a  right  to  sue  to 
protect  his  own  interests. 


The  2nd  February  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  Markby, 

Judges. 

Registration. 

Case  No.  2474  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan^  dated  the  ic^h  July  1866 ^  re- 
versing a  decision  passed  by  the  Moonsiff  of 
Gopalpore,  dated  the  tgth  March  1866. 

Ram  Chand  Koomar  (Defendant),  Appellant, 

versus 

Modhoo  Soodun  Muzoomdar  (Plaintiff), 

Respondent. 

Baboo  Umbika  Churn  Banerjee  for  Appel- 
lant. 

Baboo  Roopnath  Banerjee  for  Respondent. 

For  the  purpose  of  impeaching^  a  deed  of  sade  regis- 
tered under  Act  XVI.  of  1864,  so  as  to  prevent  the\)per- 
ation  of  Section  C|^  it  is  necessary  to  show  that  the  deed 
was  fraudulently  executed,  and  that  the  purchaser  was 
wilfully  and  intentionally  a  party  to  the  fraud  of  the 
vendor,  or  at  least  that  the  deed  was  executed  without 
consideration. 

Norman,  J. — Wk  are  of  opinion  that  in 
this  case  the  judgment  of  the  Court  below 
must  be  reversed.  The  13th  Section  of  Act 
XVI.  of  1864  enacts  that  certain  instru- 
ments, that  is  to  say,  deeds  of  jgift  piuport- 
ing  or  operating  to  create,  declare,  transfer, 
or  extinguish  any    right,   title,    or   interest 
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of  the  value  of  too  rupees  or  upwards  in  any 
immoveable  property,  shall  not  be  received 
in  evidence,  unless  they  are  registered  ac- 
cording to  ihe  provisions  of  that  Act. 

Section  i6  enacts  that  the  following 
instruments  may  be  registered  under  the 
Act: — "  I.  Any  instrument  which  purports 
or  operates  to  create,  declare,  transfer,  or  ex- 
tinguish any  right,  title,  or  interest  of  value 
less  than  loo  rupees  in  any  immoveable 
property." 

Then  comes  Section  68,  which  enacts  that 
every  instrument  of  the  description  men- 
tioned in  Clauses  i  and  2  of  Section  16 
shall,  if  duly  registered,  have  priority  to 
any  other  instrument  relating  to  the  same 
properly,  &c. . 

In  the  present  case,  the  plaintiff  sues 
upon  an  alleged  deed  of  sale,  the  consider- 
ation of  which  is  Rupees  61,  bearing  date 
the  13th  ofAssar  1272  (June  1865).  This 
deed  is  not  registered.  The  defendant 
claims  as  purchaser  under  a  duly-registered 
deed  of  the  3rd  Pons  1272  (19th  December 
1865);  the  consideration  expressed  to  be 
paid  by  him  is  Rupees  75,  It  is  quite  clear, 
under  the  circumstances,  that  the  latter,  be- 
ing duly  registered,  is,  under  Section  68, 
entitled  to  priority  over  the  purchase-deed 
of  June  1865. 

But  the  Principal  Sudder  Ameen  says  as 
to  the  kubalah  of  the  defendant  that  it  ap- 
pears from  the  testimony  of  defendant's 
witnesses  that  the  defendant  is  the  brother- 
in-law  of  the  vendor.  He  says :  "  The  said 
''kubalah  is  dated  posterior  to  the  exe- 
"cution  of  the  plaintiff's  kubalah.  Hence 
"the  vendor,  with  a  view  to  injure  the 
"  plaintiff's  purchased  rights,  has,  in  col- 
*'  lusion  with  his  brother-in-law,  manufac- 
"  tured  a  kubalah  in  his  name." 

We  find  that  there  is  no  evidence  to  war- 
rant a  finding  of  fraud  on  the  part  of  the 
defendant.  The  substance  of  the  Principal 
Sudder  Ameen's  finding  is  that  the  only  two 
Circumstances  to  impeach  the  kubalah  of 
December  of  the  defendant  are  that  the 
defendant  is  the  brother-in-law  of  the 
vendor,  and  that  his  deed  is  later  in  point  of 
date  than  the  plaintiff's. 

But,  in  order  to  prevent  the  operation  of 
the  68th  Section  on  a  deed  of  this  kind,  it 
is  necessary,  for  the  purpose  of  impeaching 
the  deed,  to  show  that  the  registered  deed 
was  fraudulently  executed,  and  that  the 
purchaser  was  wilfully  and  intentionally 
a  party  to  the  fraud  of  the  vehdor,  or  at 
least  that  the  second  deed  was  executed 
without  consideration.     There  does  not  ap- 


pear to  be  any  evidence  that  the  defendant 
did  not  purchase  in  good  faith,  and  did  not 
pay  the  consideration-money  in  full  as  alleged 
by  his  witnesses. 

We,  therefore,  reverse  the  decree  of  the 
Lower  Court,  and  dismiss  the  plaintiff's  salt 
with  all  costs. 

If  the  plaintiff  has  been  46fraaded  bj  his 
vendor  by  the  execution  of  the  deed  of  sale 
of  the  3rd  of  Pons  1272,  he  is  at  fall  liberty 
to  prosecute  the  vendor,  who  would  be  liable 
to  two  years'  imprisonment  and  fine  under 
the  423rd  Section  of  the  Indian  Penal  Code, 
and  under  Section  44  of  the  Code  of  Crimi- 
nal Procedure ;  the  fine  may  be  applied  in 
compensating  the  prosecutors. 

The  2nd  February  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Defence— Joint  Hindoo  Family— Bona  fide 

purchaser. 

Case  No.  1861  of  1866. 

Special  Appeal  from  a  decision  patsed  hy 
Mr.  A,  Abercrombie,  Judge  of  D(ua, 
dated  the  30th  April  1866,  reversing  a 
decision  passed  by  Mr.  Z.  W.  Hutchiih 
son,  Principal  Sudder  Ameen  of  Fwrid- 
pore^  dated  the  ^h  Nnvember  186$. 

Gour  Chunder  Biswas  (Plaintiff),  Appellant, 

versus 

Greesh  Chunder  Biswas  and  others  (Defend- 
ants), Respondents. 

Baboos  Kalee  Mohun  Dass  and  Otool  Ckw- 
der  Mookerjee  for  Appellant. 

Baboo  Romesh  Chunder  Miller  for 
Respondents. 

A  defendant  is  not  precluded  from  availing  ^'"^ 
of  any  equity  which  might  arise  out  of  the  facts  P"^ 
at  the  trial,  merely  because  he  has  not  raised  nut 
equity  on  the  face  of  his  written  statement. 

The  mere  fact  of  the  name  of  the  managinf^  member 
of  a  joint  Hindoo  family  standing*  as  the  recorded  Dn>- 
prietor  of  an  estate  is  not^^-  se  sufficient  toeive  titfcto 
a  purchaser  for  valuable  consideration  from  him,  unless 
at  the  time  of  the  purchase  the  purchaser  was  ■i><*^'^^ 
of  the  real  state  of  the  family,  and  was  really  led  by 
that  circumstance  to  believe  that  the  recorded  propnc- 
tor  was  the  sole  owner. 

Markby,  7.— This  was  a  suit  brought  to 
recover  possession  of  a  half  share  of  n 
annas  of  a  certain  talook  No.  418,  and  to 
cancel  a  putnee  pottah  granted  by  the  de- 
fendant Biswas,  and  also  to  recover  posses- 
sion of  a  hall  share  of  6  annas  of  a  ccrtaia 
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otber  khas  talook;but,   on  the  latter  part 
of  the  claim,  no  question  arises. 

The  talook  No.  418  w<ts  purchased  by 
the  defendant  Biswas  in  his  own  name  in 
the  year  1256,  and  he  caused  the  property 
to  be  recorded  in  his  own  name  as  pro- 
prietor. Subsequently,  he  granted  a  pulnee 
pottah  of  12  annas  of  the  talook  to  the 
defendant,  Kalee  Mohun  Ghose,  who  is  the 
special  appellant. 

It  is  now  admitted  that,  at  the  time  of  the 
purchase,  the  defendant  Biswas  was  joint 
in  property  with  his  uncle,  the  father  of  the 
plainUff,  and  that  the  uncle  was  jointly  in- 
terested with  Biswas  in  this  property.  It 
also  appeared  that  the  uncle  at  the  time  of 
the  purchase  was  employed  permanently 
away  from  home,  and  that  Biswas  managed 
the  household  affairs  and  property  of  the 
fimily. 

The  uncle  liv6d  four  or  ?ivQ  years  after 
the  pottah  was  granted,  but  there  is  no 
evidence  as  to  whether  he  ever  expressed 
his  assent  or  dissent  with  respect  to  it ;  nor 
does  any  enquiry  seem  to  have  been  made 
as  to  how  the  purchase-money  was  appro- 
priated. The  uncle  left  a  minor  son,  who, 
within  three  years  of  his  coming  of  age, 
brought  the  present  suit. 

The  defendant  Kalee  Mohun  Ghose,  in 
his  written  statement,  maintained  that  this 
▼as  the  self-acquired  property  of  Biswas, 
who  had,  therefore,  a  right  to  dispose  of  it 
as  he  pleased.  But,  when  at  the  trial  he 
found  that  it  was  impossible  to  support  this 
plea,  he  nevertheless  maintained  that,  upon 
the  facts  as  they  then  appeared,  he  was  en- 
titled to  succeed,  inasmuch  as  he  was  a 
hond  fide  purchaser  for  valuable  considera- 
tion, who  had  purchased  from  a  person  who 
▼as  the  recorded  proprietor,  and  who  was, 
apparently,  the  owner  of  the  property, 
and  he  has  obtained  the  decree  of  the 
Lower  Appellate  Court. 

It  has  been  contended  now,  in  the  first 
place,  that  the  defendant  Kalee  Mohun 
Ghose  cannot,  having  failed  to  establish  the 
separate  acquisition  by  Biswas,  afterwards 
fall  back  on  his  right  as  bond  fide  pur- 
chaser; and,  upon  this  point,  the  case  of 
Dhun  Krisio  Roy  versus  Huro  Chunder 
w)T.  5  Sutherland's  Weekly  Reporter, 
Civil  Rulings,  197,  is  relied  on. 

But  ii  is,  to  be  observed  that  the  defertd- 
ant  does  not,  in  this  case,  seek  to  set  up  any 
defence  inconsistent  with  his  first  defence, 
or  to  add  any  fresh  facts  to  those  already 
before  the  Court.  His  argument  only 
««»aat8  to  this ;  that,  though  the  plaintiff 


has  shown  that  his  uncle  was  jointly  in- 
terested in  the  property,  yet  it  also  appears 
ihat  he  allowed  another  person  to  hold  him- 
self out  to  the  world  as  the  sole  owner, 
and,  therefore,  it  is  only  just  that  his  pur- 
chase should  be  confirmed  as  against  the 
uncle  and  persons  who  claim  through  him. 

This  being  an  equitable  defence,  there 
might  very  possibly  be  circumstances  which 
would  preclude  the  defendant  from  relying 
on  it ;  and  we  think  it  very  probable  that 
there  were  such  circumstances  in  the  case 
referred  to,  especially  as  it  appears  that  the 
Court  did  not  think  that  the  vendee,  being 
a  near  relative,  could  well  be  considered  a 
bond  fide  purchaser  at  all.  But  we  do  not 
think  the  Court  intended  to  lay  down,  as 
a  general  rule,  that  a  defendant  could  never 
avail  himself  of  any  equity  which  might 
arise  out  of  the  facts  proved  at  the  trial,  mere- 
ly because  he  had  not  raised  that  equity  on  the 
face  of  his  written  statement.  The  present 
c^se  would  show  the  peculiar  hardship  of 
such  a  rule,  because  the  very  gist  of  the  de- 
fence now  under  consideration  is  that  the 
defendant  has  all  along  been  deceived  as  to 
the  real  facts  of  the  case,  and  it  was  only  at 
the  trial  that  he  became  aware  that  he 
would  be  driven  back  to  this  equitable  an- 
swer to  the  plaintiff's  claim.  At  the  most, 
all  that  was  required  was  an  amendment  of 
the  issues  under  Section  141  which,  in  the 
present  case,  we  think  ought  to  have  been 
made. 

We,  therefore,  think  that  the  first  objec- 
tion fails,  and  that  the  Lower  Court  was  right 
in  considering  this  defence. 

Wiih  regard  to  the  merits  of  the  defence, 
the  Judge  observes  that  "the  act  of  the. 
"  managing  member  of  the  family  in  this 
"case  must  be  held  to  be  valid.  What  the 
"  result  might  have  been,  had  there  been  any 
"evidence  of  any  collusion  or  fraud  in  the 
"  matter,  it  is  not  necessary  to  consider,  for 
"  none  is  imputed,  and,  Biswas  having  pur- 
"  chased  the  talook  in  his  own  name,  I  do 
"  not  see  that  there  is  any  evidence  of  any 
"  want  of  caution  on  the  part  of  the  putnee- 
"dar  in  taking  the  putnee  from  the  record- 
"  ed  proprietor." 

It  has  been  strenuously  contended  that 
the  Judge,  in  coming  to  the  above  conclu- 
sion, has  laid  too  much  stress  on  the  fact 
that  Biswas  was  the  recorded  proprietor ; 
and  that  he  did  not  sufficiently  consider 
whether  the  purchaser  had  notice  of  the 
real  state  Of  the  family,  and  whether  he  was 
really  misled  by  the  fact  that  the  property 
was  recorded  in  the  name  of  Biswas  alone. 
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of  ike  value  o/ioo  rupees  or  upwards  in  any 
fmmiveable  property,  shall  not  be  received 
in  evidence,  unless  ihey  are  registered  ac- 
cording to  ihe  provisions  of  that  Ac!. 

Section  1 6  enacts  that  the  following 
inslruments  may  be  registered  under  the 
Act: — "  I.  Any  instrument  which  purports 
or  operates  to  create,  declare,  transfer,  or  s- 
tingnish  any  righr,  title,  or  interest  of  v  ■__ 
has  than  too  rupees  in  any  imm''  -y'' 
property."  '  .  '-'[^f^ 

Then  comes  Section  6P,  whic'       J''''jif''  ''"^ 
every    instrument   of    the    d^  '^itpt^P" 

tioned  in  Clauses   i    aii<l  'mO^',*^^' 

shall,   if   duly   register*-  ,jJ  ''  '*'""' 

any  wher  insirumer'  ,.  -""led- 

property,  &c.  "■\<'^-  '„■ .''  ''■?  ■'"'^^^ 

In   the    presp  ^    '.i^i'f^^'^  "•*=  ^'^^ 

upon  an  allej*  "k''-  " 

ation  of  wh'       ,      .  :,        j^r  was  induced, 

the  I3lh  ■         .^v;;>'Ce«w  recorded  in 

deed    is        ,:■    i"":;..  :"-;;iy,  w  beheve  thu  a 

claims  i-  ■".'>-",',;.,..riy.  or  whether  he 

deed  f        ^f^'  '-■:■"'  'i'nu-  ihai  the  estate  was 

1865'         ^  *^  '"'■:  ''"of  Bis*as  and  hia  uncle  ? 

p^C*        »'<■' "''"rr''""'-''ihe  purchaser   at  ihe  time 

un'         ^K    "-"  gifflre  of  any  circumstances 

'»  Zp'"'^rb>ye  f*"^  ^  prudent   man    to 

f  "^1^  '''^  her  the  estate  was  the  sole  pro- 

p^Sf  "'^^  T  whether  other  persons 

"%  ■" .     i'i  ■■'""'■^  ™'"^  ^'"^  tisercin  ? 

Pf^/<      '  '1    consider  ihese  points 

//'*,,.         ■  ion  accordingly,   it  will 

^    ^'necessary  for  him  to  say  so,  and  it 

op'f  ^  be  "^"^^^^y  'o  '^''^  ^f^sh  evidence. 

ir/'' ^^  points  have  not   been   considered. 

If  ,„dge  will  re-hear  the  evidence  on  these 

iff  J    and  decide  accordingly. 
P<^jgcosts  will  abide  the  event. 

The  4th  February  1867. 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 

nath  Pundit,  fudges. 

Jnrisdiction— Snit  for  rent  of  excess  knd. 

Case  No.  2200  of  1866  under  Aft  X,  of  1859. 

Spteial   Appeal  from    „   decision  passed   hy 

Ihe  Judge  0/ Bhau-^'ulpore,  daled  Ihe  jrsl 

May  1866,  agirmhiq  a  decision  passed  //y 

Ike    Deputy    Collector    0/  thai    Dishict 

dated  Ihe  aylh  January  1S66. 

Sham  Jha  (Defendant),  Appellant,     ■ 


Doorga  Roy  (PUintilT)  and  others  (Objector,^), 
liespondents. 


pear  to  be  any  f  -''"  ^'^^  ^O'  Appellant 
did  not  purcb:/««nrf  Gopal  Pautil  for 
pay  the  coH'       Respondents. 

by  his  W^^ueCourtshavejursdictionin  ssuHfofrtW 

m     ;,/^  Jatida  held  in  excess  of  the  lands  foe  vhkh 

^^ATilant  has  hilberto  paid  rent,  where  there  is  « 

I'     >^e«pressconttacllimiHnglhe1andsofthetHUiiCT. 

■■  Bayley,  J. — Plaintiff  in  this  case  sued 
;  defendant  for  rents  at  Rs.  4-8  per  beegah  for 
'lit  beegahs  15-1  coltahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  i-u  6  per  bee- 
gah, and  23  beegahs  4  coitabs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  ilic 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
Were  found  as  a  fact  by  the  Lower  Conns 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  inlervenors  averred  that  ihe  iS  bee- 
gahs 5  cottahs  were  not  in  defendant's  culuva- 
tion,  but  in  their  own. 

The  first  Court  (Deputy  Collector)  foond 
upon  the  evidence  that  plaintiff  was  the  lind- 
lord  of  defendant  as  10  the  whole  z8  beegihs 
15-1  cottahs,  but  that  the  proper  rates  forji 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
Ihe  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  slated  by  defendant,  and  for  ibe 
excess,  viz.,  z8  beegahs  5  coltahs,  Rs.  4  ! 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Coon 
entirely  disbelieved  defendant's  plea  oi  piy- 
ment. 

The  Judge,  however,  in  the  Ix)wer  Appel- 
late Court,  decreed  ihe  whole  of  plainiifi'i 
case,  and  disbelieved  entirely  defendani's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  ihe  Loiter 
Appellate  Court  held  ihat  28  beegahs  j  col- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  ihat  no  decision  can  be  given  againsl 
him  by  the  Revenue  Courts  as  to  the  j3 
beegahs  5  cotlahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respea 
of  them  he  must  necessarily,  under  ihat 
holding,  be  a  trespasser;  and,  as  this  Court 
had  ruled  in  the  case  reported  in  ihe 
Weekly  Reponer,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whff  was  not  occupying  as  a  tenanl, 
ihe    occupation    was    that    of  a  trespasser, 
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nant,  and  therefore  a  suit  could 

V*  Cm/ Courts. 

hink  this  a  correct  plea,  nor 

nt  cited  governs  this  case, 

"  case  are  not  the  facts  in 

«?  that  the  lands  were 

*he  terms  of  the  lease, 

^  wspect  to  what  lands 

uri  a  tenant.     It  was  held 

o  taken  by  the  tenant  beyond 

of  the  lease,  the  occupation  was 

^iA  2^  trespasser,  and  the  Revenue  Courts 

'^  not  jurisdiction. 

It  here,  if  the  plea  now  set  forth  were 

itted,    the   provisions    of     Section    17, 

X.  of   1859    (enacting   that  an   excess 

teea  may  be  ground  of  enhancement),  could 

apply,  or  be  operative  at  all. 

precedent  cited,  then,   in  our  view, 

down  that,  when  a  party,  by  an  express 

I  in  a  written  lease,  defines  the  lands 

which  he  shall  confine  bis  tenancy,   he 

if  he  extends  it  without  his  landlord's 

ission,  be  a  trespasser,  for  in  that  case 

is  the  contract  limiting  the  lands  of 

tenancy.      Here   there  is  no    lease  or 

contract.      There   may  be   an   im- 

contract  that  the  defendant  will  pay 

for  what    he    does    not    occupy,    but 

I  not  the   case  contemplated  by  the 

ent  cited. 

is  being  our  opinion,  we  overrule  this 
of  juipsdiction. 

ns,    there    is    accordingly    no    proper 

for  enhancement  or  arrear,  nor  is  there 

to  obtain  a  kubooleut  with  fixed  rates, 

settle  and  adjust  the  rents  of  a  tenant. 

plaintiff  thinks  he  has  a  right  to  de- 

a  kubooleut  for  the  whole  or  for  the 

held  by  the  defendant  in  excess  of 

lands    for    which     defendant,    special 

'lant,    has     hitherto    paid     rents,     the 

iff  must  take  his  course  accordingly. 

tf  plaintiff  thinks  that  defendant,  appel- 

has  no  right  to  hold  the  excess  lands 

were  never  leased  to  him,  and  which 

since  held  in  that  way,  he  may,  if  he 

advised,  sue  to  oust  the  special  appellant 

these  lands. 

appeal  of  the  special  appellant,   as 

t8  it  relates  to  the  rent  of  the  lands 

by  him  to  be  payable  by  him,  and 

I  by»him  to  have  been  paid  by  him, 

which,  it  is  found  by  both  the  Courts, 

not  paid  by  him  at  all,  is  dismissed 

costs. 

we  decree  the  special  dppeal  with 
tt  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mortgage — Service  of  notice  of  foredosore  an- 
der  Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the  gth 
August  1866 J  reversing  a  decision  pass- 
ed by  the  Sudder  Ameen  of  thai  Dis- 
trict, dated  the  2gth  December  186^, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVII.,  iSo6,  the  Zillah  Judge  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  the  requirements  of  that 
Regulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  J, — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witliin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
*gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  naere  fact  of  Biswases  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
fudge  has  viewed  the  matter  in  the  proper 
ight,  and  that  he  has  decided  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

ist, — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  ? 

2ndly, — Was  the  purchaser  at  the  lime 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  .? 

If  the  Judge  did  consider  these  points 
and  gave  his  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Jurisdiction— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Bhaugulpore,  dated  the  jr'st 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2yth  January  j866. 

Sham  Jha  (Defendant),  Appellant,     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

Respondents, 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  A  nund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  whidi 
the  defendant  has  hitherto  paid  rent,  where  there  is  oo 
lease  or  ex  press  contract  limiting  the  lands  of  the  tenancy. 

Bayley,  J. — Plaintiff  in  this  case  sued 
defendant  for  rents  at  Rs.  4-8  per  becgah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12-6  per  bec- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  staled  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
Were  found  as  a  fact  by  the  Lower  Coarts 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultira- 
tion,  but  in  their  own. 

The  first  Court  (Deputy  Collector)  found 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
1 5-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  viz,^  28  beegahs  5  cottahs,  Rs.  4  ^ 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiff^s 
case,  and  disbelieved  entirely  defendant's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that.  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  28 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reported  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the    occupation    was    that    of  a  trespasseft 
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7/  of  a  tenant,  and  therefore  a  suit  could 

mlj  lie  in  the  Civil  Courts. 

We  do  not  think  this  a  correct  plea,  nor 

lat  the  precedent  cited  governs   this  case, 

the  facts  of  this  case  are  not  the  facts  in 

le  other  case. 

There  the  fact  was  that  the  lands  were 
lefined  and  limited  by  the  terms  of  the  lease, 
rhich  laid  do  wit  in  respect  to  what  lands 
le  party  sued  was  a  tenant.  It  was  held 
(hat,  for  lands  taken  by  the  tenant  beyond 
lands  of  the  lease,  the  occupation  was 
iat  of  a  trespasser y  and  the  Revenue  Courts 

not  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
Imitted,    the   provisions    of     Section    17, 
X.  of   1859   (enacting  that  an   excess 
area  may  be  ground  of  enhancement),  could 
5vcr  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,   in  our  view, 
lys  down  that,  when  a  parly,  by  an  express 
itract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  bis  tenancy,   he 
iU,  if  he  extends  it  without  his  landlord's 
^nnission,  be  a  trespasser,  for  in  that  case 
ire  is  the  contract  limiting  the  lands  of 
tenancy.      Here   there  is   no    lease   or 
)re8s  contract.     There  may  be   an   im- 
plied contract   that  the  defendant  will  pay 
for  what    he    does    not    occupy,    but 
is  not  the    case  contemplated  by   the 
recedent  cited. 
This  being  our  opinion,  we  overrule  this 

of  ju^sdiction. 
Thus,  there  is  accordingly  no  proper 
ut  for  enhancement  or  arrear,  nor  is  there 
soit  to  obtain  a  kubooleut  with  fixed  rates, 
to  settle  and  adjust  the  rents  of  a  tenant. 
If  plaintiff  thinks  he  has  a  right  to  de- 
id  a  kubooleut  for  the  whole  or  for  the 
ids  held  by  the  defendant  in  excess  of 
lands  for  which  defendant,  special 
dlant,  has  hitherto  paid  rents,  the 
lintiff  must  take  his  course  accordingly, 
r,  if  plaintiff  thinks  that  defendant,  appeU 
has  no  right  to  hold  the  excess  lands 
lich  were  never  leased  to  him,  and  which 
has  since  held  in  that  way,  he  may,  if  he 
so  advised,  sue  to  oust  the  special  appellant 

these  lands. 
The  appeal  of  the  special  appellant,  as 
as  it  relates  to  the  rent  of  the  lands 
Imitted  by  him  to  be  payable  by  him,  and 
Ipkaded  by* him  to  have  been  paid  by  him, 
•ad  which,  it  is  found  by  both  the  Courts, 
We  not  paid  by  him  at  all,  is  dismissed 
jthh  costs. 

But  we  decree  the  special  dppeal  with 
1^^^  as  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Mortgage — Service  of  notice  of  foreclosure  un* 
der  Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the  gth 
August  1S66,  reversing  a  decision  pasS' 
ed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  December  186$, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVI I. ,  1S06,  the  Zillah  Judg^e  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  prt)ceeding  certifying^  that  the  requirements  of  that 
Reg^ulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  J, — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only» 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  within  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
'gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  mere  fact  of  Biswas's  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
Judge  has  viewed  the  matter  in  the  proper 
light,  and  that  he  has  decided  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

ist, — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  ? 

2ndly, — Was  the  purchaser  at  the  lime 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  } 

If  the  Judge  did  consider  these  points 
and  gave  his  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jniisdiction— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bkaugulpore,  dated  the  j/si 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2yth  January  j866. 

Sham  Jha  (Defendant),  Appellant,     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

/Respondents. 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  A  nund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  which 
the  defendant  has  hitherto  paid  rent,  where  there  is  no 
lease  or  express  contract  limiting  the  lands  of  the  tenancy. 

Bayley,  J, — Plaintiff  in  this  case  sued 
defendant  for  rents  at  Rs.  4-S  per  beegah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12-6  per  bee- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
Were  found  as  a  fact  by  the  Lower  (Courts 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultiva- 
tion, but  in  their  own. 

The  first  Court  (Deputy  Collector)  foand 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
1 5-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  m.,  28  beegahs  5  cottahs,  Rs.  4  ^ 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiff's 
case,  and  disbelieved  entirely  defendant's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  a8 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reporTed  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the    occupation    was    that    of  a  trespas^i 
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7/  of  a  tenant,  and  therefore  a  suit  could 

lie  in  the  Civil  Courts. 
We  do  not  think  this  a  correct  plea,  nor 
It  the  precedent  cited  governs   this  case, 
the  facts  of  this  case  are  not  the  facts  in 
le  other  case. 

There  the  fact  was  that  the  lands  were 
lefined  and  limited  by  the  terms  of  the  lease, 
rhich  laid  dowil  in  respect  to  what  lands 
)e  party  sued  was  a  tenant.  It  was  held 
for  lands  taken  by  the  tenant  beyond 
le  lands  of  the  lease,  the  occupation  was 
of  a  trespasser y  and  the  Revenue  Courts 
lad  DOt  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
Imitted,  the  provisions  of  Section  17, 
X.  of  1859  (enacting  that  an  excess 
^f  area  may  be  ground  of  enhancement),  could 
!ver  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,  in  our  view, 
lys  down  that,  when  a  party,  by  an  express 
mtract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  his  tenancy,  he 
ill,  if  he  extends  it  without  his  landlord's 
^rmission,  be  a  trespasser,  for  in  that  case 
^re  is  the  contract  limiting  the  lands  of 
tenancy.  Here  there  is  no  lease  or 
)ress  contract.  There  may  be  an  im- 
plied contract  that  the  defendant  will  pay 
It  for  what  he  does  not  occupy,  but 
lis  is  not  the    case  contemplated  by   the 

idem  cited. 
This  being  our  opinion,  we  overrule  this 

of  ju^sdiction. 

Thus,    there    is    accordingly    no    proper 

it  for  enhancement  or  arrear,  nor  is  there 

suit  to  obtain  a  kubooleut  with  fixed  rates, 

to  settle  and  adjust  the  rents  of  a  tenant. 

If  plaintiff  thinks  he  has  a  right  to  de- 

id  a  kubooleut  for  the  whole  or  for  the 

ids  held  by  the  defendant  in  excess  of 

lands    for     which     defendant,    special 

pellant,    has    hitherto    paid     rents,     the 

>Ialiktiff  must  take  his  course  accordingly. 

I  if  plaintiff  thinks  that  defendant,  appeU 

%  has  no  right  to  hold  the  excess  lands 

'"h  were  never  leased  to  him,  and  which 

has  since  held  in  that  way,  he  may,  if  he 

so  advised,  sue  to  oust  the  special  appellant 

these  lands. 
The  appeal  of  the  special  appellant,  as 
as  it  relates  to  the  rent  of  the  lands 
Imitted  by  him  to  be  payable  by  him,  and 
pKided  by«him  to  have  been  paid  by  him, 
«id  which,  it  is  found  by  both  the  Courts, 
We  not  paid  by  him  at  all,  is  dismissed 
]tHh  costs. 

But  we  decree  the  special  Appeal  with 
jcoits  as  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mortgage — Service  of  notice  of  foreclosure  un- 
der Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the  gth 
August  r866j  reversing  a  decision  pasS' 
ed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  December  186$, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVII.,  1S06,  the  Ziilah  Judg^e  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying^  that  the  requirements  of  that 
Regulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  y, — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witfiin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
'gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  mere  fact  of  Biswas's  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
fudge  has  viewed  the  matter  in  the  proper 
ight,  and  that  he  has  decided  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

isi, — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  ? 

2ndly, — Was  the  purchaser  at  the  lime 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  } 

If  the  Judge  did  consider  these  points 
and  gave  his  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 

nath  Pundit,  Judges, 

Jnrisdiction— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Bhaugulpore,  dated  the  jist 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2ph  January  1866. 

Sham  Jha  (Defendant),  Appellant^     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

Respondents, 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  A  nund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  whidi 
the  defendant  has  hitherto  paid  rent,  where  there  is  no 
lease  or  ex  press  contract  limiting  the  lands  of  the  tenancy. 

Bayley f  J. — Plaintiff  in  this  case  sncd 
defendant  for  rents  at  Rs.  4-8  per  beegah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12-6  per  bee- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
were  found  as  a  fact  by  the  Lower  (^onits 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultiva- 
tion, but  in  their  own. 

The  first  Court  (Deputy  Collector)  foand 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
1 5-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  viz,,  28  beegahs  5  cottahs,  Rs.  4  ^ 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiff's 
case,  and  disbelieved  entirely  defendant's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  28 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reporTed  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the    occupation    was    that    of  a  trespasser^ 
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jt  of  a  tenant,  and  therefore  a  suit  could 

lie  in  the  Civil  Courts. 
We  do  not  think  this  a  correct  plea,  nor 
It  the  precedent  cited  governs   this  case, 
the  facts  of  this  case  are  not  the  facts  in 
le  other  case. 

There  the  fact  was  that  the  lands  were 
lefined  and  limited  by  the  terms  of  the  lease, 
rhicb  laid  dowil  in  respect  to  what  lands 
le  party  sued  was  a  tenant.  It  was  held 
tat,  for  lands  taken  by  the  tenant  beyond 
le  lands  of  the  lease,  the  occupation  was 
of  a  trespasser y  and  the  Revenue  Courts 
not  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
litted,  the  provisions  of  Section  17, 
X.  of  1859  (enacting  that  an  excess 
area  may  be  ground  of  enhancement),  could 
5vcr  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,  in  our  view, 
ijs  down  that,  when  a  party,  by  an  express 
mtract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  his  tenancy,  he 
ill,  if  he  extends  it  without  his  landlord's 
trmission,  be  a  trespasser,  for  in  that  case 
re  is  the  contract  limiting  the  lands  of 
tenancy.  Here  there  is  no  lease  or 
)ress  contract.  There  may  be  an  im- 
plied contract  that  the  defendant  will  pay 
It  for  what  he  does  not  occupy,  but 
lis  is  not  the  case  contemplated  by  the 
recedent  cited. 
This  being  our  opinion,  we  overrule  this 

of  ju^sdiction. 
Thus,  there  is  accordingly  no  proper 
it  for  enhancement  or  arrear,  nor  is  there 
soit  to  obtain  a  kubooleut  with  fixed  rates, 
to  settle  and  adjust  the  rents  of  a  tenant. 
If  plaintiff  thinks  he  has  a  right  to  de- 
id  a  kubooleut  for  the  whole  or  for  the 
held  by  the  defendant  in  excess  of 
lands  for  which  defendant,  special 
pellant,  has  hitherto  paid  rents,  the 
intiff  must  take  his  course  accordingly. 
I  if  plaintiff  thinks  that  defendant,  appel- 
|,  has  no  right  to  hold  the  excess  lands 
ttch  were  never  leased  to  him,  and  which 
has  since  held  in  that  way,  he  may,  if  he 
so  advised,  sue  to  oust  the  special  appellant 

these  lands. 
The  appeal  of  the  special  appellant,   as 
as  it  relates  to  the  rent  of  the  lands 
litted  by  him  to  be  payable  by  him,  and 
led  by«him  to  have  been  paid  by  him, 
which,  it  is  found  by  both  the  Courts, 
iwcrc  not  paid  by  him  at  all,  is  dismissed 
|*itk  costs. 

But  we  decree  the  special  dppeal  with 
jcoits  as  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mortgage — Service  of  notice  of  foreclosure  an* 
der  Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the  gth 
August  r866,  reversing  a  decision  pass* 
ed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  December  186$, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVI I. ,  1S06,  the  Zillah  Judge  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  the  requirements  of  that 
Regulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  J, — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witfiin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
*gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  mere  fact  of  Biswas's  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
iudge  has  viewed  the  matter  in  the  proper 
ight,  and  that  he  has  dedded  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

/j/. — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  ? 

2ndly, — Was  the  purchaser  at  the  lime 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  ? 

If  the  Judge  did  consider  these  points 
and  gave  his  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayiey  and  Shumbhoo- 

nath  Pundit,  Judges, 

Jurisdiction— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugiilpore,  dated  the  jrst 
May  1S66,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2'jth  January  i866. 

Sham  Jha  (Defendant),  Appellant,     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

/Respondents. 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  A  nund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  salt  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  which 
the  defendant  has  hitherto  paid  rent,  where  there  is  do 
lease  or  ex  press  contract  limiting  the  lands  of  the  tenancy. 

Bayiey,  J. — Plaintiff  in  this  case  sned 
defendant  for  rents  at  Rs.  4-S  P^r  beegah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12-6  per  bee- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
were  found  as  a  fact  by  the  Lower  Courts 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultiva- 
tion, but  in  their  own. 

The  first  Court  (Deputy  Collector)  found 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
1 5-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  m.,  28  beegahs  5  cottahs,  Rs.  4  ^ 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiffs 
case,  and  disbelieved  entirely  defendants 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that.  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  28 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reporTed  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the  occupation  was  that  of  a  trespasser, 
^     *  f 
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7/  of  a  tenant,  and  therefore  a  suit  could 

m\j  lie  in  the  Civil  Courts. 

We  do  not  think  this  a  correct  plea,  nor 

lat  the  precedent  cited  governs   this  case, 

the  facts  of  this  case  are  not  the  facts  in 

le  other  case. 

There  the  fact  was  that  the  lands  were 
iefined  and  limited  by  the  terms  of  the  lease, 
rhich  laid  dowil  in  respect  to  what  lands 
le  party  sued  was  a  tenant.  It  was  held 
lat,  for  lands  taken  by  the  tenant  beyond 
lands  of  the  lease,  the  occupation  was 
lat  of  a  trespasser y  and  the  Revenue  Courts 

not  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
Imitted,  the  provisions  of  Section  17, 
X.  of  1859  (enacting  that  an  excess 
'area  may  be  ground  of  enhancement),  could 
:ver  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,  in  our  view, 
ijs  down  that,  when  a  parly,  by  an  express 
mtract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  bis  tenancy,  he 
ill,  if  he  extends  it  without  his  landlord's 
srmission,  be  a  trespasser,  for  in  that  case 
re  is  the  contract  limiting  the  lands  of 
tenancy.  Here  there  is  no  lease  or 
[press  contract.  There  may  be  an  im- 
plied contract  that  the  defendant  will  pay 
for  what  he  does  not  occupy,  but 
is  not  the  case  contemplated  by  the 
:cdent  cited. 
This  being  our  opinion,  we  overrule  this 
lea  of  ju^sdiction. 

Thus,  there  is  accordingly  no  proper 
it  for  enhancement  or  arrear,  nor  is  there 
soit  to  obtain  a  kubooleut  with  fixed  rates, 
to  settle  and  adjust  the  rents  of  a  tenant. 
If  plaintiff  thinks  he  has  a  right  to  de- 
id  a  kubooleut  for  the  whole  or  for  the 
Is  held  by  the  defendant  in  excess  of 
lands  for  which  defendant,  special 
sUant,  has  hitherto  paid  rents,  the 
limiff  must  take  his  course  accordingly. 
1  if  plaintiff  thinks  that  defendant,  appel- 
%  has  no  right  to  hold  the  excess  lands 
^h  were  never  leased  to  him,  and  which 
has  since  held  in  that  way,  he  may,  if  he 
^  so  advised,  sue  to  oust  the  special  appellant 
)m  these  lands. 

The  appeal  of  the  special  appellant,  as 
as  it  relates  to  the  rent  of  the  lands 
fitted  by  him  to  be  payable  by  him,  and 
IpKided  by«him  to  have  been  paid  by  him, 
«m1  which,  it  is  found  by  both  the  Courts, 

l!2?  ^^^  P*'^  ^y  ^™  *^  *^'»  '^  dismissed 
|wWi  costs. 

Bttt  we  decree  the  special  dppeal  with 
jcoits  as  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mortgage — Service  of  notice  of  foreclosttre  un- 
der Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer gunge^  dated  the  gth 
August  1 866,  reversing  a  decision  pass* 
ed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  December  186$, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVI I. ,  1S06,  the  Zillah  Judge  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  the  requirements  of  that 
Regulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  y. — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witfiin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
*gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  mere  fact  of  Biswas's  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
fudge  has  viewed  the  matter  in  the  proper 
ight,  and  that  he  has  dedided  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

I  si, — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  } 

2ndly. — ^Was  the  purchaser  at  the  time 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  ? 

If  the  Judge  did  consider  these  points 
and  gave  bis  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jnrisdictioii— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  parsed  bv 
the  Judge  of  Bhaugulpore,  dated  the  jrst 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2yth  January  1866. 

Sham  Jha  (Defendant),  Appellant,     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

/Respondents. 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  Anund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  snit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  whidi 
the  defendant  has  hitherto  paid  rent,  where  there  is  no 
lease  or  express  contract  limiting  the  lands  of  the  tenancy. 

Bayley,  J, — Plaintiff  in  this  case  sncd 
defendant  for  rents  at  Rs.  4-8  per  beegah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12-6  per  bee- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
Were  found  as  a  fact  by  the  Lower  Courts 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultiva- 
tion, but  in  their  own. 

The  first  Court  (Deputy  Collector)  found 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
15-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  viz.,  28  beegahs  5  cottahs,  Rs.  48 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiff]* 
case,  and  disbelieved  entirely  defendant's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  28 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reporTed  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X« 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the    occupation    was    that    of  a  trespasseff 
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^/  of  a  tenant,  and  therefore  a  suit  could 
)n\y  lie  in  the  Civil  Courts. 

m 

We  do  not  think  this  a  correct  plea,  nor 
lat  the  precedent  cited  governs   this  case, 
the  facts  of  this  case  are  not  the  facts  in 
le  other  case. 

There  the  fact  was  that  the  lands  were 
lefined  and  limited  by  the  terms  of  the  lease, 
rhich  laid  dowiT  in  respect  to  what  lands 
\t  party  sued  was  a  tenant.  It  was  held 
at,  for  lands  taken  by  the  tenant  beyond 
lands  of  the  lease,  the  occupation  was 
of  a  trespasser y  and  the  Revenue  Courts 
not  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
Imitted,  the  provisions  of  Section  17, 
X.  of  1859  (enacting  that  an  excess 
area  may  be  ground  of  enhancement),  could 
5ver  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,  in  our  view, 
down  that,  when  a  party,  by  an  express 
Uract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  his  tenancy,  he 
ill,  if  he  extends  it  without  his  landlord's 
Jrmission,  be  a  trespasser,  for  in  that  case 
is  the  contract  limiting  the  lands  of 
tenancy.  Here  there  is  no  lease  or 
>ress  contract.  There  may  be  an  im- 
plied contract  that  the  defendant  will  pay 
for  what  he  does  not  occupy,  but 
is  not  the  case  contemplated  by  the 
recedent  cited. 
This  being  our  opinion,  we  overrule  this 

of  ju^sdiction. 
Thus,  there  is  accordingly  no  proper 
lit  for  enhancement  or  arrear,  nor  is  there 
suit  to  obtain  a  kubooleut  with  fixed  rates, 
to  settle  and  adjust  the  rents  of  a  tenant. 
If  plaintiff  thinks  he  has  a  right  to  de- 
id  a  kubooleut  for  the  whole  or  for  the 
ids  held  by  the  defendant  in  excess  of 
lands  for  which  defendant,  special 
(llant,  has  hitherto  paid  rents,  the 
ntiff  must  take  his  course  accordingly, 
if  plaintiff  thinks  that  defendant,  appel- 
has  no  right  to  hold  the  excess  lands 
:h  were  never  leased  to  him,  and  which 
has  since  held  in  that  way,  he  may,  if  he 
so  advised,  sue  to  oust  the  special  appellant 
"    these  lands. 

The  appeal  of  the  special  appellant,  as 
as  it  relates  to  the  rent  of  the  lands 
Imitted  by  him  to  be  payable  by  him,  and 
led  by*him  to  have  been  paid  by  him, 
|«»d  which,  it  is  found  by  both  the  Courts, 
Iwcrc  not  paid  by  him  at  all,  is  dismissed 
1^  costs. 

But  we  decree  the  special  dppeal  with 
jc^M  u  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Mortgage — Service  of  notice  of  foreclosure  an* 
der  Regulation  XVII.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Backer gunge^  dated  the  gth 
August  r866,  reversing  a  decision  pasS' 
ed  hy  the  Hudder  Ameen  of  that  Dis- 
tricty  dated  the  2gth  December  186^, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Bahoos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVI I. ,  1S06,  the  Zillah  Judge  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  the  requirements  of  that 
Regulation  nave  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit^  J, — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII, 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witfiin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
''gave  evidence  below  to  prove  that,  at  the 
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If  this  be  the  true  construction  of  the 
Judge's  finding,  there  is  no  doubt  that  the 
appellants  are  right  in  their  contention  that 
the  mere  fact  of  Biswas's  name  standing,  as 
the  recorded  proprietor  is  not  alone  suffici- 
ent to  give  the  purchaser  title,  unless,  at  the 
time  of  the  purchase,  he  was  ignorant  of  the 
real  state  of  the  family,  and  was  really  led, 
by  this  circumstance,  to  believe  that  Biswas 
was  the  sole  owner. 

The  respondents  do  not  deny  this  pro- 
position of  law,  but  they  contend  that  the 
fudge  has  viewed  the  matter  in  the  proper 
ight,  and  that  he  has  decided  that  the  de- 
fendant Kalee  Mohun  Ghose  was  a  bond 
fide  purchaser  in  the  sense  above  stated. 

As,  however,  the  language  of  the  Judge 
is  not  altogether  clear,  we  remand  the  case 
to  him  to  consider— 

ist, — Whether  the  purchaser  was  induced, 
by  the  fact  that  the  estate  was  recorded  in 
the  name  of  Biswas  only,  to  believe  that  it 
was  his  separate  property,  or  whether  he 
had  notice  at  the  time  that  the  estate  was 
the  joint  property  of  Biswas  and  his  uncle  ? 

2ndly, — Was  the  purchaser  at  the  time 
of  the  purchase  aware  of  any  circumstances 
which  would  have  led  a  prudent  man  to 
enquire  whether  the  estate  was  the  sole  pro- 
perty of  Biswas,  or  whether  other  persons 
were  jointly  interested  with  him  therein  ? 

If  the  Judge  did  consider  these  points 
and  gave  his  decision  accordingly,  it  will 
only  be  necessary  for  him  to  say  so,  and  it 
will  not  be  necessary  to  take  fresh  evidence. 
If  these  points  have  not  been  considered, 
the  Judge  will  re-hear  the  evidence  on  these 
points,  and  decide  accordingly. 

The  costs  will  abide  the  event. 


The  4th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Jurisdiction— Suit  for  rent  of  excess  land. 

Case  No.  2200  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  j/'st 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  2yth  January  1866, 

Sham  Jha  (Defendant),  Appellant,     ' 

versus 

Doorga  Roy  (Plaintiff)  and  others  (Objectors), 

Respondents, 


Baboo  Toolsee  Doss  Seal  for  Appellant. 

Baboo  Anund  Gopal  Paulit  for 
Respondents. 

The  Revenue  Courts  have  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for  whidi 
the  defendant  has  hitherto  paid  rent,  where  there  is  do 
lease  or  ex  press  contract  limiting  the  lands  of  the  tenancy. 

Bayley f  J. — Plaintiff  in  this  case  sncd 
defendant  for  rents  at  Rs.  4-8  per  beegah  for 
82  beegahs  15-1  cottahs  as  in  defendant's 
occupation. 

Defendant's  answer  was  that  he  held 
31  beegahs  6  cottahs  at  Re.  1-12*6  per  bee- 
gah, and  23  beegahs  4  cottahs  at  Rs.  2-8  per 
beegah,  and  that  he  did  not  occupy  the 
remaining  28  beegahs  5  cottahs. 

Defendant  further  pleaded  payment  of 
all  rent  due  for  the  area  above  stated  as 
in  his  occupation. 

Three  parties  intervened,  two  of  whom 
Were  found  as  a  fact  by  the  Lower  (Courts 
to  be  the  near  relatives,  and  the  third 
the  ploughman  of  defendant. 

These  intervenors  averred  that  the  28  bee- 
gahs 5  cottahs  were  not  in  defendant's  cultiva- 
tion, but  in  their  own. 

The  first  Court  (Deputy  Collector)  found 
upon  the  evidence  that  plaintiff  was  the  land- 
lord of  defendant  as  to  the  whole  28  beegahs 
1 5-1  cottahs,  but  that  the  proper  rates  for  31 
beegahs  6  cottahs  were  Re.  1-12-6,  and  for 
the  23  beegahs  4  cottahs  Rs.  2-8  per 
beegah,  as  stated  by  defendant,  and  for  the 
excess,  viz.,  28  beegahs  5  cottahs,  Rs.  4  ^ 
per  beegah  should  be  paid,  as  claimed 
by  plaintiffs.  Further,  the  first  Court 
entirely  disbelieved  defendant's  plea  of  pay- 
ment. 

The  Judge,  however,  in  the  Lower  Appel- 
late Court,  decreed  the  whole  of  plaintiff's 
case,  and  disbelieved  entirely  defendant's 
averment  of  payments  made  of  such  rents 
as  were  due,  and  discrediting  the  witnesses 
who  deposed  to  the  contrary,  the  Lower 
Appellate  Court  held  that  28  beegahs  5  cot- 
tahs were  in  defendant's  occupation. 

Defendant  appeals  specially.  His  first 
plea  is  that  no  decision  can  be  given  against 
him  by  the  Revenue  Courts  as  to  the  28 
beegahs  5  cottahs  held  by  the  Lower  Ap- 
pellate Court  to  have  been  in  his  occupa- 
tion without  payment  of  rent,  as  in  respect 
of  them  he  must  necessarily,  under  that 
holding,  be  a  trespasser ;  and,  as  this  Court 
had  ruled  in  the  case  reported  in  the 
Weekly  Reporter,  1866,  page  5  (Act  X. 
Rulings),  that,  in  respect  to  lands  occupied 
by  one  whgr  was  not  occupying  as  a  tenant, 
the  occupation  was  that  of  a  trespasser^ 
•  f 
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?/  of  a  tenant,  and  therefore  a  suit  could 

)nly  lie  in  the  Civil  Courts. 

We  do  not  think  this  a  correct  plea,  nor 

It  the  precedent  cited  governs   this  case, 

the  facts  of  this  case  are  not  the  facts  in 

le  other  case. 

There  the  fact  was  that  the  lands  were 
lefined  and  limited  by  the  terms  of  the  lease, 
rhich  laid  dowil  in  respect  to  what  lands 
le  party  sued  was  a  ienani.  It  was  held 
for  lands  taken  by  the  tenant  beyond 
lands  of  the  lease,  the  occupation  was 
iat  of  a  trespasser,  and  the  Revenue  Courts 

not  jurisdiction. 
But  here,  if  the  plea  now  set  forth  were 
Imitted,  the  provisions  of  Section  17, 
X.  of  1859  (enacting  that  an  excess 
'area  may  be  ground  of  enhancement),  could 
sver  apply,  or  be  operative  at  all. 
The  precedent  cited,  then,  in  our  view, 
ijs  down  that,  when  a  party,  by  an  express 
>ntract  in  a  written  lease,  defines  the  lands 
which  he  shall  confine  his  tenancy,  he 
ill,  if  he  extends  it  without  his  landlord's 
snnission,  be  a  trespasser,  for  in  that  case 
re  is  the  contract  limiting  the  lands  of 
tenancy.  Here  there  is  no  lease  or 
)ress  contract.  There  may  be  an  im- 
pied  contract  that  the  defendant  will  pay 
It  for  what  he  does  not  occupy,  but 
is  not  the  case  contemplated  by  the 
^dent  cited. 
This  being  our  opinion,  we  overrule  this 

of  ju^sdiction. 

Thus,    there    is    accordingly    no    proper 

it  for  enhancement  or  arrear,  nor  is  there 

suit  to  obtain  a  kubooleut  with  fixed  rates, 

to  settle  and  adjust  the  rents  of  a  tenant. 

If  plaintiff  thinks  he  has  a  right  to  de- 

a  kubooleut  for  the  whole  or  for  the 

Is  held  by  the  defendant  in  excess  of 

lands    for     which     defendant,    special 

pliant,    has     hitherto    paid     rents,     the 

wntiff  must  take  his  course  accordingly. 

^r,  if  plaintiff  thinks  that  defendant,  appel- 

t,  has  no  right  to  hold  the  excess  lands 

lich  were  never  leased  to  him,  and  which 

has  since  held  in  that  way,  he  may,  if  he 

so  advised,  sue  to  oust  the  special  appellant 

these  lands. 
The  appeal  of  the  special  appellant,  as 
as  it  relates  to  the  rent  of  the  lands 
laitted  by  him  to  be  payable  by  him,  and 
pleaded  by«him  to  have  been  paid  by  him, 
•ad  which,  it  is  found  by  both  the  Courts, 
We  not  paid  by  him  at  all,  is  dismissed 
1^  costs. 

Bat  we  decree  the  special  Appeal  with 
jcoiu  as  to  the  rents  decreed  against  special 


appellants  for  the  excess  lands,  and,  to  that 
extent,  reverse  with  costs  the  decisions  of 
both  the  Lower  Courts,  and  dismiss  the 
suit  of  the  plaintiff. 


The  4th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mortgage — Service  of  notice  of  foreclosure  an* 
der  Regulation  XVI  I.,  1806. 

Case  No.  2383  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Backergunge,  dated  the  gth 
August  r866,  reversing  a  decision  pasS' 
ed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  December  186$, 

Meer  Abbas  Aly  (Defendant),  Appellant, 

versus 

Nund  Coomar  Ghose  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos     Woomesh    Chunder    Banerjee    and 
Pearee  Lai  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Under  Regulation  XVII.,  iSo6,  the  Zlllah  Judge  is 
judicially  required  to  see  it  proved  before  him  that  the 
notice  of  foreclosure  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  the  requirements  of  that 
Regulation  have  been  duly  carried  out,  and  also  any 
elucidating  facts  necessary  to  be  recorded  as  occurring 
within  the  year  of  grace. 

Pundit,  J. — The  special  appellant  is  the 
mortgagor,  and  was  sued  below  by  the 
plaintiff,  respondent,  together  with  the 
purchaser  of  the  mortgaged  property. 

The  mortgage  being  a  conditional  sale, 
plaintiff  foreclosed  under  Regulation  XVII. 
of  1806,  and  has,  in  the  present  suit,  sued 
to  obtain  possession  on  the  ground  that  he 
has,  by  foreclosure,  acquired  the  absolute 
right  to  the  property,  because  it  was  not 
redeemed  within  the  year  of  grace. 

In  the  foreclosure  summary  case,  the 
aforesaid  purchaser  intervened  before  the 
expiry  of  the  year  of  grace,  and  deposited 
the  money  borrowed  but  with  a  protest  only, 
and  nothing  was  done  to  bar  the  further 
progress  of  the  foreclosure-proceedings. 

The  special  appellant  pleads  in  this  case 
that  the  notice  in  the  case  of  foreclosure 
was  not  served  upon  him  in  either  of  the  two 
zillahs  witfiin  which  the  mortgaged  property 
is  situated.  The  special  appellant  also 
*gave  evidence  below  to  prove  that,  at  the 
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time  of  the  alleged  service  of  notice  upon 
him,  he  was  elsewhere. 

The  roobakaree  of  the  Zillah  Judge 
regarding  the  foreclosure-proceedings  recites 
the  fact  of  the  notice  having  been  served, 
and  the  record  of  that  case  shows  that  the 
evidence  of  the  peadah,  who  had  taken  the 
notice  for  serving  it  upon  the  mortgagor, 
and  of  two  witnesses  to  the  service,  was 
taken  in  the  zillah  on  the  point  of  the 
aforesaid  service. 

The  Lower  Appellate  Court  holds  that  his 
roobakaree  and  evidence  of  witnesses  afford 
primd  facie  proof  of  service,  until  the 
contrary  is  shown  by  the  special  appellant 
who  has  not  attempted  to  give  any  rebut- 
tin<^  proof.  That  Court  further  remarks 
thsu  the  fact  of  the  purchaser  from  the 
mortgagor  depositing  the  money  due  to  the 
mortgagee  shows  that  he  and  so  his  vendor, 
the  special  appellant,  could  not  but  have 
been  cognizant  of  the  fact  of  the  service 
of  the  notice  of  foreclosure.  The  purchaser 
has  not  appealed  to  this  Court  against  the 
decision  of  the  Lower  Appellate  Court 
decreeing  the  property  to  the  plaintiflF, 
special  respondent.  The  Lower  Appellate 
Court,  wheo  decreeing  the  property,  over- 
ruled the  objection  of  the  special  appellant 
regarding  non-service  of  notice  by  dis- 
believing the  evidence  produced  by  the  spe- 
cial appellant  upon  that  point. 

The  original  mortgagee,  who  does  not 
deny  the  fact  of  his  having  sold  his  righis 
in  the  property  in  dispute  to  another,  is 
the  only  appellant,  and  objects  to  the  ad- 
mission of  the  summary  roobakaree  of 
foreclosure  as  evidence,  and  further  argues 
that,  even  if  admitted  as  such,  it  does  not 
prove  the  service.  The  Lower  Appellate 
Court  has  remanded  the  case  to  the  first 
Court  for  trial  on  the  merits.  The  first 
Court  had  dismissed  the  plaintiff's  suit  on 
the  ground  that  service  of  notice  was  not 
proved,  and  the  Lower  Appellate  Court  has 
held  that  notice  was  served.  Now,  we 
think  the  special  appellant,  who  had  pleaded 
below  that  he  has  not  any  longer  any  con- 
cern in  the  land  in  dispute,  because  he  has 
sold  it  to  another,  has  no  right  to  appeal, 
and  that,  even  if  he  has  such  a  right,  the 
pleas  Ukcn  by  his  pleaders  cannot  stand. 

We  regret  to  observe  that  the  special 
appellant's  two  native  pleaders  should  think 
it  seriously  worth  their  while  to  argue 
before  the  Court  that  the  word  "jaree," 
written  in  the  Bengalee  (foreclosure)  pro- 
ceedings of  the  Zillah  Judge,  means  no  more 
than  issue,  or,  as  they  sute,  leave  the  serish- 


tah,  and  does  not  include  the  return,  and 
that  the  Zillah  Judge  recorded  that  proceed- 
ing of  foreclosure  either  without  even 
enquiring  whether  the  notice  had,  aft«r'ils 
Issue,  been  served  or  not,  and  so  recorded 
only  the  fact  of  its  issue,  or  that  it  recorded 
that  proceeding  after  being  satisfied  that 
the  notice  in  question  was  never  served,  but 
only  issued,  and  so  recorded  the  fact  that 
the  notice  was  only  issued,  but  at  the  same 
time  recorded  the  fact  of  the  foreclosure 
having  become  completed,  though  it  was 
satisfied  that  the  notice  was  not  served  at  all. 
Even  if  the  pleaders  had  argued  that  the 
Zillah  Judge  recorded  in  his  proceedings 
that  the  notice  has  been  served,  and  did 
so  without  enquiry,  and  only  on  the  repre- 
sentation of  the  mortgagee,  who  stated 
before  him  that  it  has  been  served,  leaving 
it  to  be  proved  if  denied  by  the  mortgagor 
in  the  regular  case  by  the  plaintiff  that  it 
has  actually  been  served,  we  would  not 
have  attached  any  weight  to  this  argument 
We  hold  that,  under  Regnlation  XVII.  of 
1806,  the  Zillah  Judge  is  judicially  required 
to  see  that  it  is  proved  before  him  that  the 
notice  has  been  duly  served,  and  to  record 
a  proceeding  certifying  that  jBill  that 
Regulation  XVIL  of  1806  requires  has  bcea 
duly  carried  out,  and  also  any  elucidating 
facts  necessary  to  be  recorded  as  occurrijig 
within  the  year  of  grace.  The  powers  of 
the  Zillah  Judge  in  this  case  are  not  exactly 
those  of  a  Collector  authorizing  zemindars 
to  serve  notice  upon  his  putneedars  under 
Regulation  VIIL  of  1819. 

In  this  view,  agreeing  with  the  Lower 
Appellate  Court  in  the  admissibility  of  the 
foreclosure-proceedings  as  primd  facie  proof 
of  service,  we  see  no  reason  to  interfere, 
and  dismiss  the  special  appeal  with  costs. 

The  4th  February  1867. 
Present : 
The  Hon'ble  G.  Loch  and  A.  G.  Macphcr- 

son.  Judges. 

Execution  of  decree— Section  362,  Act  VIII. 

of  1859. 

Case  No.  863  of  1866. 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea,  dated  the  f « 
October  1866, 
Biroja  Monee  Burmonea  (Judgment-debtor), 

Appellant, 
versus 
Wooma  Mpyee  Burmonea  (Decree-holder), 

Respondent, 
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i/Ir.  R.    T.   Allan   and    Baboo    Roopnaih 
Banerjee  for  Appellant. 

Baboos   Dwarkanath    MUter    and     Umbika 
Churn  Banerjee  for  Respondent. 

The  Court  of  the  Principal  Sudder  Ameen  at  K 
ha\in^  been  abolished  after  a  decree  was  passed 
br  it,  and  the  case  having  been  transferred  to  the  Court 
ot  the  Judge  of  the  Zillah  by  which  execution  was  re- 
^u!ari^  issued— Held  that  the  Judge's  Court  had 
liuisdiction  to  entertain  a  subsequent  application  for 
eiecittion,  though  made  after  the  re-establish ment  of 
a  Priodpal  Sudder  Ameen's  Court  at  K. 

Macpherson,  y, — Of  the  three  objections 
taken  in  the  memorandum  of  appeal  to  the 
order  of  the  Lower  Court,  the  second  is  the 
only  one  which  it  is  necessary  for  us  to  notice. 
It  is  to  the  effect  that  the  Zillah  Judge  had 
no  power  to  entertain  an  application  for 
execution  of  a  decree  passed  by  a  Principal 
Sadder  Ameen  subordinate  to  him.  Our 
decision  in  the  case  of  Rajeeb  Ram  Doss 
KTius  Mahomed  Hossein,  VI.  Weekly 
Reporter  51  -(Miscellaneous),  is  referred  10, 
in  which  we  held  that  a  Judge  has  no  power 
to  transfer  the  execution  of  his  own  decrees 
to  the  Court  of  the  Principal  Sudder  Ameen 
tirtoany  other  subordinate  Court. 

I  have  no  doubt  of  the  correctness  of 
our  judgment  in  the  case  of  Rajeeb  Ram 
Do88;bat  it  will  not  govern  the  case  now 
before  us,  in  which  the  circumstances  and  the 
qoestion  for  decision  are  wholly  different. 

The  original   decree  was   passed   by  the 

Court  of  the   Principal   Sudder  Ameen  of 

Kishnaghur;  and   the  final   decree   by   the 

Appellate  Court    was    made   in   September 

1859.    The  Court  of  the  Principal  Sudder 

Ameen  at  Kishnaghur  having  been  abolished, 

ttd  there  being  a  Principal  Sudder  Ameen's 

Court  at  Meherpore  within  the  same  zillah, 

tkc  case  was  transferred  to  the  latter  Court, 

tod  certain  proceedings  to  enforce  execution 

•ere  had  therein,   which  proceedings   how- 

^  proved  ineffectual,  and  the  petition  on 

^'oicb  they   were     based     was     eventually 

«jj^ck  off.     We  find   from   the   records  of 

"«  High  Court  that  throughout   1862  and 

Jw3  (save  a  few  days   at  the  end  of  the 

wter  year)  there  was  no  Principal  Sudder 

Ameen's  Court  at  Kishnaghur.     The    suit, 

Jf^ing  been  transferred  to  the   Meherpore 

^t  as  above  mentioned,  remained  there 

»ni"  that  Court  was  abolished  early  in  1863. 

^n  its  abolition,  the  case  was  (in  May  1863) 

J5*n^€rred  to  the   Court  of  the  Judge  of 

«e  Zillah  at  Kishnaghur,   there   being   at 

^«  lime   no   Principal    Sudder    Ameen's 

V^  there,  and  proceedings  were  had  in 

««  Judge's  Court   to    enforce  *•  execution, 

jnit  l)efore  the  close  of  1863,,  a  Principal 

Vol  VU. 


Sudder  Ameen's  Court  was  again  estab- 
lished at  Kishnaghur.  This  case,  however, 
remained  on  the  file  in  the  Judge's  Court, 
and  on  the  30th  December  1864,  the  ap- 
plication out  of  which  the  present  appeal 
arises  was  made  to  the  Judge,  and  was 
entertained  by  him. 

The  appellants  rely  on  Section  362  of 
Act  VIII.  of  1859,  which  enacts  that 
"  application  for  execution  of  the  decree  of 
"  the  Appellate  Court  shall  be  made  to  the 
"  Court  which  passed  the  first  decree  in  the 
"  suit,  and  shall  be  executed  by  that  Court,'* 

I  am  of  opinion  that,  under  the  peculiar 
circumstances  which  have  occurred,  the 
Judge  was  competent  to  entertain  the 
application  for  execution,  and  to  execute  the 
decree.  The  Court  of  the  Principal  Sudder 
Ameen  at  Kishnaghur  having  been  abolish- 
ed after  the  decree  was  passed,  and  the 
Court  which  now  exists,  and  which  was  in 
existence  on  the  30th  Decen^ber  1864,  being 
a  new  Court  established  long  after  the  date 
of  the  decree,  it  appears  to  me  that  the 
decree  is  not  the  decree  of  the  present  Court 
of  the  Principal  Sudder  Ameen,  and,  there- 
fore, that  the  present  Court  is  not  the  only 
Court  by  which,  under  Section  362,  it  may  be 
executed.  The  Court  at  Kishnaghur  being 
abolish (.'d,  the  case  was  legally  on  the  file 
of  the  Meherpore  Court;  and  the  Court  at 
Meherpore  being  abolished,  the  case  was 
legally  brought  on  the  file  of  the  Judge's 
Court,  and  certain  proceedings  to  enforce 
execution  were  taken  in  that  Court.  The 
^  case  being  thus  regularly  before  the  Judge's 
Court,  there  is,  in  my  opinion,  nothing  in 
Section  362  which  required  that,  on  the 
re-establishment  of  a  Principal  Sudder 
Ameen's  Court  at  Kishnaghur,  the  Judge 
should  transfer  the  case  to  the  new  Court. 

I  think  the  appeal  should  be  dismissed 
with  costs. 

Lochy  J. — I  concur  generally  in  this 
judgment..  It  appears  to  me  that  the  exe- 
cution was  properly  taken  out  in  the  Judge's 
Court,  there  being  at  the  time  no  Principal 
Sudder  Ameen's  Court  in  which  proceed- 
ings could  be  taken ;  and  that,  as  the  execu- 
tion-case was  legally  on  the  file  of  the 
Judge,  and  had  never  been  removed  from 
the  file,  there  was  nothing  to  prevent  the 
decree- holcTer  continuing  to  take  out  execu- 
tion in  the  Court  where  the  case  was  still 
pending. 
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The  4th  February  1867. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

yudges, 

Kubooleut— Implied  contract  to  pay  rent 

Cases  Nos.  2149  and  2150  of  1866  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  24'Pergunnahsy  dated  the  30th 
May  1866 y  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District^ 
dated  the  2jrd  February  1866. 

Digambur  Mitter  (Objector),  Appellant^ 

versus 

Huro  Pershad  Roy  Chowdhry  and  others 
(Plaintiffs),  and  others  (Defendants),  Re- 
spondents, 

Baboos  Dwartianath  Mitter   and   Khettur- 
nath  Bose  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboo  Anund  Chun- 
der  Ghosal  for  Respondents. 

No  implication  of  a  contract  to  pay  rent  to  the 
zemindar  on  the  part  of  the  tenant  can  arise  in  a  case 
in  which  the  tenant  has  been  paying  rent  to  another 
zemindar  than  the  one  now  suing  for  a  kubooleut. 

Trevor,  J. — It  appears  that  certain 
lands  in  the  24-Pergunnahs  were  former- 
ly occupied  by  Government  as  khaiaree 
lands;  that  subsequently  a  settlement  was 
made  for  them  with  one  Tara  Pershad 
Chowdhry,  the  petition  of  Digambur  Mitter 
for  the  settlement  having  been  rejected. 
Subsequently,  disputes  arose  regarding  41 
beegahs  of  these  lands  between  one  Huree 
Narain  Pookait,  calling  himself  the  tenant  of 
the  Chowdhry,  and  Manick  Lushkur,  calling 
himself  the  tenant  of  Digambur  Mitter,  and 
possession  was  awarded  under  Act  IV.  of 
1840  to  the  latter ;  the  former  consequently 
instituted  a  suit  for  the  reversal  of  the 
order  passed  in  the  Act  IV.  suit,  stat- 
ing that  the  lands  belong  to  Tara  Pershad 
Chowdhry,  and  that  he  was  his  ten- 
ant. The  defendant  Lushkur  pleaded  that 
he  was  in  possession,  and  entitled  to 
possession  as  the  tenant  of  Digambur  Mitter. 
Both  the  zemindars  were  defendants  in  the 
case.  The  Judge  found  that  the  proprietary 
title  was  with  the  Chowdhry,  but  that  the 
right  to  possess  as  tenant  was  with  the 
Lushkur.  In  effect,  therefore,  the  suit  of 
the  plaintiff  calling  himself  the  tenant  of 
Chowdhry  was  dismissed.  A  suit  also  was 
brought  by  the  Lushkur,  the  so-called  tenant 
of  Digambur  Mitter,  for  damages  on  account 
of  an  illegal  distraint  of  the  crops  made  by 


Tara  Pershad  Chowdhry,  who  alleged  them 
to  belong  to  other  tenants.  This  suit  was 
dismissed  in  the  Court  of  first  instance,  but 
decreed  on  appeal. 

Various  suits  have  been  since  instituted 
by  the  zemindar  Tara  Pershad  Chowdhry 
against  Manick  Lushkur  unsuccessfully. 
At  last,  the  present  suit  has  been  institoted 
by  him,  founded  on  the  declaration  by  the 
Judge  that  the  41  beegahs  belong  MS  his 
estate,  for  a  kubooleut  from  Manick  Lush- 
kur, not  only  for  the  41  beegahs,  but  for  the 
37,  in  all  for  the  78  beegahs  in  Lushkur's 
possession. 

The  defendant  pleads  that  he  has  always 
paid  rent  to  the  defendant  Digambur  Mitter, 
and  has  never  acknowledged  Tara  Pershad 
as  his  landlord,  and  that,  consequently,  a  suit 
for  a  kubooleut  will  not  lie.  The  zemindar 
Digambur  Mitter  claims  the  lands  as  his 
own. 

The  first  Court  decreed  td  plaintiff  a 
kubooleut,  and  on  appeal  the  Judge  affirmed 
the  order.  Both  the  defendants,  the  tenant 
Manick  Lushkur  and  zemindar  Digambnr 
Mitter,  appeal  specially,  urging  that  the 
decision  of  the  Judge  in  1858  was  no  valid 
decision  as  between  the  zemindars;  that  he. 
could  only  enquire  whether  the  land  belonged 
to  the  plaintiff  or  the  defendant,  and  that, 
having  in  effect  dismissed  the  plaintiff's  (the 
tenant's)  suit,  no  adjudication  between  the 
two  zemindars,  co-defendants,  could  legiti- 
mately be  passed,  and,  consequently,  the  pr^ 
sent  suit,  founded  upon  an  invalid  decree, 
cannot  be  maintained. 

After  hearing  the  pleaders  on  both  sides, 
and  attentively  considering  the  facts  as 
they  are  before  us  in  special  appeal,  we  are 
clearly  of  opinion  that  the  decision  of  tl^ 
Judge  of  the  24-Pergunnahs  passed  in  1858, 
only  legitimately  extended  to  the  dismissal 
of  the  plaintiff's  suit;  and  that  any  question 
of  proprietary  right  between  the  zemindars  J 
could  not  be  decided  in  that  case.  « 
follows  that  the  plaintiff's  title  to  the  Isfld 
has  not  been  adjudicated,  and  no  suit  for 
a  kubooleut  can  at  present  lie.  It  niay 
be  true  that,  under  certain  circumstances, 
a  contract  to  pay  rent  to  the  zemindar  on 
the  part  of  the  tenant  will  be  implied,  w 
no  implication  can  arise  in  a  case  like  w 
present,  in  which  admittedly,  since  the  sutf 
of  the  Pookait  was  dismissed  in  1858,  tne 
Lushkur,  the  tenant,  has  been  paying  rent 
to  another  zemindar  than  that  who  \^  now 
suing  for  a  kubooleut.  The  remarks  above 
made  apply  to  the.whole  79  beegahs  in  inc 
defendant's  possession. 
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We,  therefore,  reverse  the  Judge's  deci- 
sion. Both  parties  will,  under  the  peculiar 
ciicamstances,  bear  their  own  costs. 


The  4th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley,  L.  S.  Jackson, 
and  Shumbfioonath  Pundit,  Judges, 

Coits  (in  snits  partly  decreed,  and  partly  dis- 
missed). 

Case  No.  622  of  1865. 

Miscellaneous  Appeal  from  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  of  the 
2^PergunnahSy  dated  the  2gth  July  186^. 

Bamasoondery  Debea,  Petitioner, 

versus 

Mr.  G.  Rogers,  Opposite  Party. 
Baboo  Bhowanee  Churn  Dutt  for  Petitioner. 
Baboo  Baneenath  Bote  for  Opposite  Party. 

Wlm  a  plaintiff  has  asked  for  a  sum  which  is  in 
exocsi  of  what  the  Court  holds  him  entitled  to,  and  to 
vittdi  a  lower  rate  of  pleader's  fee  or  of  stamp-duty 

8 plies  than  to  the  rest  of  the  claim,  the  defendant, 
10  succeeds  in  that  part  of  the  case,  is  entitled  to 
mover  the  costs  applicable  to  that  particular  part  of 
the  subject-matter  (Bayley,  J.,  dissenting). 

Pimdity  J, — ^The  calculation,  as  made  by 
the  Lower  Court,  of  the  costs  due  to  the 
defendants  as  pleader's  fees  for  the  portion 
of  the  claim  of  the  plaintiff  dismissed  by  the 
Court,  appears  to  me  to  be  right. 

When,  in  a  case  above  5,000  rupees,  a 
partial  decree  is  given  either  for  a  sum  less 
HiaD  or  above  5,000  rupees  to  the  plaintiff, 
ind  a  portion  of  the  claim  either  above  or 
below  5,00a  rupees  rs  dismissed, 'the  proper 
ittle  for  calculating  proportionate  costs  ap- 
pears to  be  this :  First,  the  entire  fee  of  the 
pleaders  for  the  whole  amount  of  claim 
(which,  according  to  the  law  now  in  force, 
^U  be  at  the  rate  of  5  per  cent,  up  to  5,000 
nipees,  and  2  per  cent,  above  it)  is  calculated, 
ud  then,  from  this  total  amount,  the  costs 
due  to  the  plaintiff  by  this  calculation  for 
<he  sum  decreed  is  given  to  him,  and  the 
remainder  to  the  defendant  as  the  costs  of 
tht  portion  dismissed.  In  order  to  give  the 
costs  for  this  dismissed  portion  of  the  claim, 
ao  new  calculation  is  made  for  the  defendant 
oommencing  at  the  above  rate  of  5  per  cent, 
ttpto  5,000  rupees,  and  so  forth.  The  entire 
cows  of  the  case  is  to  be  divided,  and  no 
more  than  that  sum  should  be  'ilivided  be- 
tween the  two  successful  parties. 


I  see  no  reason  why,  owing  to  a  partial 
decree  of  the  claim  and  the  dismissal  of  a 
portion  of  it,  the  entire  costs  of  the  case 
should  exceed  what  would  have  been  other- 
wise. 

I  would  reject  this  application  with  costs. 
It  appears,  however,  necessary  to  enquire 
what  is  the  present  practice  in  this  Court 
regarding  the  calculation.  Ask  the  Deputy 
Registrar  to  report  in  a  day. 

Deputy  Registrar, — There  is  no  rule  for 
the  guidance  of  the  office  as  to  the  compu- 
tation of  .costs  in  appeals  which  have  been 
partly  decreed,  and  partly  disallowed. 

The  law  under  which  costs  are  com- 
puted is  Section  25,  Regulation  XXVII. 
of  1 8 14,  which,  though  rescinded  by  Section 
6,  Act  I.  of  1846,  is  still  in  force  for  the 
purpose  of  calculating  the  amount  awarded 
against  a  party  on  account  of  fees  of 
pleaders. 

On  reference  to  the  law,  it  will  be  seen 
that  it  does  not  fix  one  set  of  costs  in  a  case, 
but  fixes  the  rates  at  which  the  pleaders  of 
each  of  the  parties  to  a  case  are  to  be  re- 
munerated. 

This  view  of  the  law  is  supported  by  the 
practice  which  would  appear  to   have  pre- 
vailed before  the  promulgation  of  Act  I.  of 
1846,   which   gave    pleaders  the  liberty  of 
settling    with    their     clients,     "  by    private 
agreement,  the  remuneration  to  be  paid  for 
their  professional  services,"  and  which  pro- 
vided that  the  rule  in  Section  25,  Regulation 
XXVII.  of   1814,  should,  when  costs  were 
awarded  in  a  case,  regulate   ''the   amount 
to  be  paid  on  account  of  fees  of  pleaders," 
viz.^   of  requiring  the  parties   to  a  suit  to 
deposit  in  the  treasury  of  the  Civil  Court, 
which  then  existed,  the  fees  of  their  respect- 
ive   pleaders,  each   calculated   at  the   rates 
fixed   by 'the  said.  Law    XXVII.   of    1814. 
And  the  same  practice  was  followed  in  the 
late  Sudder  Court. 

Pleaders  even  now  regulate  the  remu- 
neration for  their  services  on  each  side  of  a 
case  by  the  rates  fixed  by  the  law  of  18 14. 

The  practice  of  this  Court  now — a  prac- 
tice which  is  almost  universally  followed 
by  the  subordinate  Courts  in  cases  where 
costs  are  awarded  in  proportion  to  the 
amount  decreed  and  disallowed — is  to  give 
to  the  appellant,  as  against  the  respondent, 
the  value  of  the  stamp  on  the  amount  de- 
creed, added  to  his  pleaders'  fee  calculated 
at  5  per  cont.  up  to  Rupees  5,000,  and  at  2 
per  cent,  for  any  sum  above  Rupees  5,000 
up    to    Rupees    20,000,  &c.,    and   in    like 
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manner  to  give  to  the  respondent,  as  against 
the  appellant,  his  pleaders'  fee  on  the 
amount  disallowed  at  the  rate  of  5  per  cent, 
up  to  Rupees  5,cxdo,  and  at  2  per  cent,  for 
any  sum  above  Rupees  5,000  up  to  Rupees 
20,000,  &c. 

The  order  of  the  9th  instant,  which  con- 
tains the  requisition  for  this  report,  is,  I 
presume,  based  on  the  supposition  that  the 
law  fixes  one  fee  in  cases  of  the  nature 
above  referred  to  for  the  pleaders  of  both  the 
parties  to  a  suit ;  but  it  seems  to  me  that 
the  law  does  not  ^x  one  fee  for  the  pleaders 
of  both  the  parties  to  a  suit,  but  simply  the 
rates  at  which  the  pleaders  of  each  of  the 
two  parties  should  be  remunerated  for  their 
professional  services ;  and  as  the  parties  have 
each  to  pay  their  pleaders  at  the  prescribed 
rates,  and  the  law  recognizes  no  other 
rates,  nor  can  the  pleaders  recover  at  any 
other  rates,  unless  there  be  a  contract  be- 
tween them  and  their  clients,  the  parties 
may,  I  presume,  be  held  to  be  entitled  to 
recover,  at  the  same  rates,  fees  on  account 
of  their  respective  pleaders  in  a  case  where 
the  Court  has,  in  effect,  ruled  that  each  of 
the  parties  to  it  has  acted  wrong — the  one 
for  suing  for  more  than  he  was  entitled  to 
and  the  other  for  disacknowledging  the 
title  of  the  former  to  that  portion  of  the 
amount  sued  for  to  which  he  was  declared 
entitled. 

I  would  further,  with  deference,  suggest 
whether  a  rule  such  as  that  now  laid  down, 
which  overrides  a  long  prevailing  practice, 
and  one,  therefore,  which  will,  no  doubt,  be 
circulated  for  the  consent  of  the  whole  Court, 
would  not,  in  some  instances,  operate  very 
hardly  upon  the  plaintiff. 

Suppose,  for  instance,  an  appeal  to  be  filed 
by  a  defendant  valued  at  the  sum  for  which 
he  has  been  made  liable  by  the  Lower  Court, 
say  Rupees  5,000  out  of  Rupees  15,000,  the 
amount  of  the  claim.  The  respondent  (the 
plaintiff)  raises,  at  the  hearing  of  the  appeal, 
a  cross-objection,  and  so  opens  before  this 
Court  the  entire  case  as  it  originally  stood 
before  the  Lower  Court,  and  obtains  a  de- 
cree in  modification  of  the  decree  of  the 
Lower  Court  for  Rupees  10,000  instead  of 
Rapees  5,000. 

According  to  the  rule  now  laid  down,  the 
'  appellant  (the  defendant)  would  have  the 
precedence  over  the  respondent  (the  plaintiff), 
and  would  receive  fees  on  account  of  his 
pleader  as  against  the  latter,  calculated 
on  the  sum  disallowed,  viz.,  Ru{^es  5,000, 
at  the  rate  of  5  per  cent. ;  while  the  respond- 
ent (the  plaintiff),  who  is  in  effect  declared 


by  this  Court's  decree  to  have  been  wronged 
by  the  decree  of  the  Lower  Court,  would 
receive  fees  on  account  of  his  pleader  on 
the  amount  decreed,  as  against  the  appellant 
(the  defendant)  at  the  lower  rate  laid  down 
by  law,  vi%.i  at  2  per  cent.  only. 

Pundit,  y, — The  report  called  for  has 
been  received.  It  contains  a  long  disserta* 
tion  upon  the  law-point  ari^ng  in  this  case, 
and  many  others,  which  I  never  required  to 
be  furnished.  It  is  not  at  all  necessary  to 
meet  the  arguments  of  this  report.  I  still 
hold  that,  as  the  plaintiff  is  legally  assumed 
to  have  paid  the  legal  fees  to  the  extent 
of  the  entire  valuation  of  the  plaint  to  his 
pleaders  to  prosecute  his  case,  and  110/ 
more  or  less;  so  is  the  defendant  supposed 
to  have  paid  the  same  to  his  pleader  to 
defend  the  case,  and  not  more  or  less.  Now, 
if  a  decree  is  given  to  the  plaintiff  for  a  snm 
exceeding  5,000  rupees,  but  not  for  the 
whole  sum  claimed,  then  to  the  extent  of 
the  valuation  decreed  the  plaintiff  is  entitled 
to  recover  the  costs  of  his  pleader  from  the 
defendant,  and  the  remainder  of  the  fees 
which  he  has  paid  to  his  pleader  over  and 
above  that  sum  is  his  loss,  as  he  had  imneces- 
sarily  paid  that  to  his  pleader.  In  the  same 
manner,  out  of  the  entire  fees  paid  by  the 
defendant  to  his  own  pleader  to  the  extent 
of  the  valuation  of  the  amount  decreed  to 
the  plaintiff,  the  defendant  is  not  entitled 
to  recover  from  his  adversary  any  fees  to 
the  extent  of  the  valuation  decreed  to' the 
plaintiff,  as  the  defendant  was  rightly  saed 
for  it ;  but,  as  regards  the  remainder  of  the 
sum  paid  by  him  to  his  pleader  {and  that 
alone  and  no  more),  he  is  entitled  to  see 
himself  reimbursed  from  the  plaintiff,  as  he 
was  unnecessarily  made  to  pay  that  to  his 
pleader. 

I  do  not  understand  the  principle  upon 
which  the  defendant  is  considered  to  be 
entitled  to  claim  costs  in  such  cases  as  if 
the  sum  dismissed  was  a  separate  and  new 
sum  decreed  to  him.  Legally,  the  defendant 
derives  a  profit  by  the  manner  in  which 
"the  costs  in  proportion"  are  calculated 
now-a-days.  Certainly,  they  were  not  so 
calculated  some  time  ago. 

The  decision  in  the  case  of  Loke  Naih 
Holdar,  Petitioner  {see  23rd  September  1853, 
p.  902),  shows  that  up  to  1853  ^^^  practice 
prevailing  in  the  late  SuddertCoiirt  was 
another  erroneous  one  of  making  a  decision 
of  the  whole  of  the  plaintiff's  costs  in  the 
case  into  two  sums  by  rules  of  proportions. 
That  case  rfferred  to  the  mode  of  calculat- 
ing   the    co^s    of    the    portion    decreed, 
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and  not  as  in  the  case  here  of  the  '*  portion 
HsMissed," 

I  am  not  aware  that  all  Zillah  Courts  do 
calculate  as  the  report  would  have  they 
do;  bat  they  might,  when  the  High  Court 
does  so. 

The  role  I  have  proposed  will  apply  to 
Courts  of  Original  Jurisdiction,  as  well  as  to 
Courts  of  AppesU.  When  the  defendant  has 
occasion  to  appeal  against  a  decree  in  part, 
the  sum  for  which  the  appeal  is  made 
is  a  new  sum  by  itself,  and  the  defend- 
ant will  have  to  pay  full  costs  to  the  re- 
spondent if  he  fails  in  his  appeal ;  and  if,  in 
addition,  the  plaintiff  ultimately  succeeds  to 
obtain  a  decree  by  a  cross-appeal  for 
another  additional  sum,  it  is  a  decree  for  a 
separate  sum,  for  which  sum  he  may  get 
new  and  separate  costs  calculated  afresh. 
When  a  plaintifif  may  appeal  against  a 
decree  by  which  a  part  of  the  sum  claimed 
by  him  is  denied  to  him,  he  will,  if  he  suc- 
ceeds in  his  appeal  for  it,  get  for  this  sum 
full  costs  as  for  a  sepaiate  sum  decreed  to 
him.  If  he  fails  in  his  appeal,  he  will  pay 
fall  costs  for  it  to  .the  respondent ;  and  if, 
by  a  cross-appeal,  the  respondent  succeeds 
m  obtaining  a  further  deduction  from  the 
decree,  he  will  equally  get  full  and  separate 
costs  for  the  sum  so  decreed  to  him.  When, 
by  such  orders  in  appeal,  the  account  of 
proportionate  costs  as  recorded  in  the  decree 
of  the  first  Court  is  amended,  the  amounts 
decreed  and  dismissed  will,  as  a  matter  of 
course,  be  altered  in  ihe  decree  of  the  Court 
of  first  instance,  and  upon  these  altered 
sums  costs  in  proportion  will  be  te-calculated 
for  the  decree  of  the  first  Court.  I  would, 
therefore,  reject  tife  application,  as  1  think 
to  give  more  than  this  is  beyond  what  the 
law  conteipplates. 

^9>'iv^y  J* — The  question  before  us  on 
^peal  is  substantially  whether,  in  a  case 
where  a  portion  of  plaintiff's  claim  is  decreed 
to  him  and  a  portion  dismissed,  defendant 
IS  entitled  to  have  his  costs  calculated,  as 
if  a  separate  and  new  sum  were  decreed  to 
kim,  defendant,  or  not. 

There  is  no  clear  law  on  this  point.  The 
friitnt  practice  is  in  favor  of  the  answer 
to  the  question  being  given  in  the  affirma- 
tive. 

I  am  of  opinion  that,  where  a  plaintiff 
wes,  say  for  10,000  rupees,  and  gets  a 
decree  for*7,ooo  rupees,  it  is  equivalent  to 
oefcndam  being  entitled  to  the  same  costs, 
M  if  defendant  had  got  a  decree  for  3,000 
"n^es.  that  is,  the  order  in  effe^  runs  thus  : 
Flainliff  claims  10,000  rupees,  but  the  Court 
decrees  to  him  7,000  rupees,  and  costs  of  the 


parties  in  proportion  to  the  amount  decreed 
and  dismissed  to  the  one  and  the  other  re- 
spectively ;  or,  in  other  words,  the  Court  de- 
crees to  the  plaintiff  costs  in  proportion  to 
7,000  rupees  decreed,  and  to  the  defendant 
costs  in  proportion  to  the  3,000  rupees  as  to 
which  plaintiff's  claim  is  dismissed,  viz.,  as 
on  a  separate  and  distinct  sum  on  the  basis 
of  which  it  is  essentially  ordered  in  the  terms 
^^  costs  in  proportion  to  the  amount  decreed 
^' and  dismissed,^  that  defendant's  costs 
shall  be  calculated. 

As  I  thus  have  the  misfortune  to  differ 
from  my  learned  colleague,  let  the  case  go 
before  a  third  Judge  without  delay. 

Jackson,  y. — This  matter  was  argued 
before  me  some  time  ago,  in  consequence 
of  a  difference  of  opinion  between  my  two 
learned  brothers,  Bayley  and  Shumbhoonath 
Pundit. 

The  point  of  law  on  which  the  learned 
Judges  differed  is  not  specifically  stated, 
and  it  seems  from  the  judgment  of  Mr. 
Justice  Pundit  to  be  rather  on  a  question 
of  theory  than  anything  else. 

But  the  question  really  before  the  Court 
must  be  whether  the  Principal  Sudder 
Ameen,  in  the  inode  in  which  he  assessed 
the  costs,  acted  contrary  to  law  or  exercised 
an  improper  discretion. 

Upon  this  point  I  am  of  the  same  opinion 
with  Mr.  Justice  Pundit,  who,  as  I  under- 
stand, affirms  the  judgment  of  the  Court  be- 
low. It  seems  to  me  that  the  decision  of 
that  Court  was  in  accordance  with*existing 
practice,  and,  therefore,  ought  not  to  be  dis- 
turbed. 

W^hether  the  principle  in  which  costs  are 
awarded  in  cases  part  decreed  and  part 
dismissed  ought  to  be  altered  is  a  question 
which  it  appears  to  me  unnecessary  to.  raise 
in  the  present  case. 

It  seems  clear  that,  when  a  plaintiff  has 
asked  for  a  sum  which  is  in  excess  of  what 
the  Court  holds  him  entitled  to,  and  to 
which  a  lower  rate  of  pleaders'  fee  or  of 
stamp-duty  applies  than  to  the  rest  of  the 
claim,  the  defendant,  who  succeeds  in  that 
part  of  the  case,  is  entitled  to  recover  the 
costs  applicable  to  that  particular  part  of 
the  subject-matter. 

We  are  here  dealing  with  the  Court  of 
first  instance  only  and  the  costs  of  such 
Court,  and  also  with  cas^s  where  the  subject- 
matter  of  the  suit  has  depended  upon  a  single 
cause  of  action. 

When  tiie  first  Court  has  given  a  decree 
for  the  whole  amount  in  suit,  and  the  de- 
fendant, abandoning  his  defence  as  to  a  part 
of  the  amount,  appeals  as  to  the  remainder 
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and  is  successful^  and  also  in  cases  where  a 
decree  has  been  passed  against  the  defendant 
from  which  he  appeals,  and  is  partially  suc- 
cessful in  his  appeal,  then  I  think  the  costs 
to  be  calculated  on  that  amount  upon  which 
the  defendant  succeeds  should  be  applied 
(in  rectification  of  the  decree  below)  on  the 
principle  above  stated  for  that  Court,  but 
otherwise  as  to  the  Appellate  Court,  for  then 
the  amount  as  to  which  the  defendant  has 
successfully  appealed  is  to  be  taken  as  an 
amount  from  the  payment  of  which  he  asked 
the  Appellate  Court  to  exempt  him,  and  from 
which  he  has  shown  that  he  was  entitled 
to  be  exempted,  and  consequently  as  to 
which  he  has  properly  set  the  Appellate 
Court  in  motion. 

I  refrain  from  expressing  an  opinion  as 
to  what  the  rule  should  be  when  the  plaint- 
iff has  combined  in  one  suit  several  distinct 
causes  of  action,  as  to  one  or  more  of  which 
the  defendant  had  a  good  defence,  though 
the  plaintiff  succeeded  as  to  some  of  them. 

The  4th  February  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 
Appeal — Registration. 

Petition  of  Rash  Beharee  BaboOy  praying 
for  the  admission  of  Miscellaneous  Ap- 
peal No.  26  of  /<?57. 

Baboo' Onookool  CKunder  Mookerjee  for 

Petitioner. 

There  is  no  appeal  from  an  order  refusing  to  allo*v  the 
amount  due  under  a  decree^  passed  upon  an  obligation 
specially  registered  under  Section  52,  Act  XX.  of  1866, 
to  be  levied  by  instalments,  and  directing  immediate 
enforcement  of  the  decree. 

This  is  an  application  by  the  obligor  in  a 
case  of  an  obligation  specially  registered 
under  Section  52,  Act  XX.  of  1866. 

The  obligation  in  question  was  presented 
to  the  Principal  Sudder  Ameen  of  East 
Burdwan,  with  a  petition  on  the  prescribed 
stamp,  and  thereon  the  Principal  Sudder 
Ameen  made  a  decree  for  the  sum  mention- 
ed in  the  petition;  the  obligor  having 
also  presented  a  petition  which  the  Princi- 
pal Sudder  Ameen  calls  a  kuboolajowab, 
admitting  the  amount  to  be  due,  but  asking 
that  it  should  be  levied  from  him  by 
instalments.  The  Court  below  refused  to 
make  such  order,  and,  observing  that  the 
defendant  (now  petitioner)  was  a  man  of 
property,  directed  the  decree  to  be  iynmediate- 
ly  enforced. 

The  petitioner  contends  that  he  is  entitled 
to  appeal  against  such  order.    It  is  very 


clear,  however,  that  his  contention  fails. 
Section  55  declares  that  "there  shall  be  no 
"appeal  against  any  decree  or  order  made 
"  under  Section  53,  Section  54,  or  this 
"  Section." 

Now,  in  thi^  matter,  the  Principal  Sudder 
Ameen  first  made  a  decree  for  the  sum 
specified,  and  secondly  ordered  that  such 
decree  should  be  enforced^  forthwith,  and 
the  Ad  expressly  provides  that  neither  such 
decree  nor  such  order  shall  be  appealable 
to  a  superior  Court.  If  it  were  necessary 
to  say  anything  further,  I  should  add  that, 
in  cases  of  this  description,  it  would  be 
manifestly  inequitable  and  inexpedient  to 
alter,  by  order  in  execution  of  a  decree,  the 
contract  originally  entered  into  between  the 
parties.  The  obligation  was  one  for  a  cer- 
tain  sum  of  money  to  be  paid  at  due  date, 
and  the  whole  procedure  provided  by  these 
Sections  of  Aft  XX.  of  1866  points  lo 
a  definite  and  final  award  and  prompt 
proceedings. 

It  was  contended  by  Baboo  Onookool 
Chunder  Mookerjee  for  petitioner  that  he 
was  entitled  to  complain  against  the  order 
made  in  execution  which  refused  to  direct 
payment  by  instalments. 

It  seems  to  me  clear  that  such  an  order, 
if  made  at  all,  must,  under  Section  194  of 
the  Code  of  Civil  Procedure,  be  made  in  the 
decree,  and  that  the  Court  executing  the 
decree  would  not  have  the  power  to  exe- 
cute it  otherwise  than  as  directed  by  the 
decree. 

On  the  whole,  therefore,  I  have  no  doubt 
that  this  application  must  be  refused. 


The  4lh  February  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Jurisdiction — Powers  of  Superintendence  of 

High  Court 

Petition  of  Pear ee  Lai  Sahoo. 

Baboo  Khettur  Mohun  Mookerjee  for  Peti- 
tioner. 

The  Hig^h  Court  cannot,  where  an  inferior  Court  htt 
jurisdiction  to  try  a  case,  and  has  tried  it,  merely  b^ 
cause  there  is  an  error  apparent  in  the  decision  on  the 
facts,  alter  that  decision  where  the  law  allows  no 
appeal. 

The  petitioner  was  plaintiff  in  a  case  of 
the  kind  known  as  Small  Cause  Court  cases, 
the  amount  in  suit  being  under  500  rupees. 
The  appeal  Jay  to  the  Court  of  the  Principal 
Sudder  Ameen,  and  no  further  appeal  is 
allowed    to  <his    Court.    The    petitioner's 
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complaint  is  that,  when  the  appeal  was 
heard,  the  defendant's  books  being  tendered 
as  evidence  on  his  side,  a  certain  entry  was 
referred  to,  which  entry  the  plaintiff  alleged 
not  to  exist  in  the  authenticated  copy  of  the 
books  previously  filed,  and  which  he,  there- 
fore, challenged  as  an  interpolation  and  a 
forgery.  On  this  petition,  the  Principal 
Sudder  Ameen  passed  a  routine  order  to 
the  effect  that  it  was  to  be  filed  with  the 
record,  and  finally  he  passed  no  definite 
order  upon  it. 

It  is  also  alleged  that,  according  to  the 
defendant's  own  showing,  as  appears  from 
the  decision  of  the  Principal  Sudder  Ameen, 
a  small  balance  of  36  rupees  did  appear  to  be 
due  to  the  plaintiff,  and  he  complains  that  this 
amount  has  not  been  decreed  to  him. 

This  is  confessedly  a  case  in  which  no 
farther  appeal  lies  to  this  Court,  and  to 
which  the  provisions  of  Section  35,  Act 
XXIII.  of  1 86 1,  do  not  apply.  But  the 
petitioner  contends  that,  by  the  powers  of 
superintendence  vested  in  this  Court  by 
the  i8ih  Section  of  the  Statute  24  and  25 
Victoria,  Chapter  104,  the  Court  may  send 
for  the  record,  and,  looking  into  the  matter, 
may  pass  such  order  as  it  thinks  fit.  This, 
it  appears  to  me,  is  carrying  the  meaning  of 
the  word  "  superintendence  *'  far  beyond 
what  the  Act  intends.  That  expression 
has  been  held,  in  several  instances,  to  give 
authority  to  this  Court,  where  an  inferior 
Court  has  declined  jurisdiction,  or  has  exer- 
cised a  jurisdiction  not  vested  in  it  by  law, 
to  interfere  for  the  purpose  of  compelling 
the  Court  to  proceed,  or  rescinding  the  act 
irregularly  done.  But  it  cannot,  where  a 
Court  has  jurisdiction  to  try  a  case,  and  has 
tried  it,  merely  because  there  is  an  error 
apparent  in  the  decision  on  the  facts,  alter 
ihat  decision  where  the  law  allows  no  ap- 
peal 

I  am,  therefore,  of  opinion  that  this  appli- 
cation must  be  refused . 


The  4th  February  1867. 

Present  : 
The  HonT)le  L.  S.  Jackson,  Judge. 

^Cnstcrial  Officers— Appointment  of  Sherista- 
dar  in  Moonsiff's  Court 

fiiition  of  Bhyruh  Chunder  Deb,  complain- 
ing of  his  dismissal  from   his  office   0/ 
^rithtadar  in  the  Moonsiffee  of  Nobee- 
g^nge,  in  Zillah  Sylhet,  and  praying  to  be 
rtinttattd  in  his  Office. 


Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Where  a  Moonslff  appointed  a  person  aa  serishtadar 
in  his  Court,  and  it  did  not  appear  that  the  person  so 
appointed  was  in  any  respect  disqualified  for  the  ap- 
pointment, or  that  his  appointment  was  open  to  any 
sort  of  objection  whatever,  or  that  the  Moonsiff  had 
neglected  any  of  the  preliminary  enauiries  or  formalities 
prescribed  for  such  cases — Hkld  tnat  it  was  not  com- 
petent to  the  Zillah  Judge,  merely  on  the  ground  that 
m  his  opinion  the  claims  of  some  other  persons  were 
superior  to  those  of  the  person  appointed  to  remove 
him  from  the  ofBce,  and  to  direct  the  appointment  of  a 
different  and  specified  person. 

It  appears  that,  on  a  vacancy  occurring  in 
the  office  of  serishtadar  in  the  Moonsiffee  of 
Nobeegunge  in  Sylhet,  the  petitioner  Bhyrub 
Chunder  Deb,  who  had  for  some  years 
been  a  mohurrir  in  that  establishment,  and 
who  was  then  acting  as  serishtadar,  was  a 
candidate  for  the  vacant  appointment.  The 
MoonsifE,  acting,  as  it  appears,  in  strict  con- 
formity with  the  Circular  Order  of  this  Court, 
dated  the  24lh  August  1865,  and  having 
taken  into  consideration  the  claims  of  all 
the  candidates  for  that  post,  appointed  the 
petitioner.  Thereupon,  one  Gopal  Kishen 
Shome,  one  of  the  defeated  candidates,  who 
had  previously  filled  the  office  of  serishtadar 
in  another  Moonsiffee  of  the  same  district 
which  has  been  abolished,  made  an  appeal 
to  the  Zillah  Judge  alleging  his  own  claims 
to  the  post,  upon  which  the  Judge  recorded 
the  following  order :  "  I  am  of  opinion  that 
*'  the  petitioner  has  a  decided  claim  to  the 
"  post,  and  I  desire  the  Moonsiff  will  appoint 
"  him  thereto,  unless  any  reason  exist  which 
*'  I  am  not  aware  of." 

This  order  appears  to  me  to  be  beyond  the 
Judge's  jurisdiction,  and  irregular  for  several 
reasons. 

In  the  first  place,  the  Zillah  Judge,  upon 
application  from  Gopal  Kishen  Shome,  pro- 
ceeds of  his  own  authority  to  appoint  him  to 
a  situation  which  was  not  in  the  Judge's  gift, 
and  which  was  not  then  vacant. 

By  law,  namely,  Act  XXV.  of  1837,  Sec- 
tion 12,  which  is  still  in  force,  and  which 
has  always  been  kept  in  view  in  the  Cir- 
cular Orders  issued  by  this  Court,  the  ap- 
pointment of  Ministerial  Officers  in  the 
Courts  of  Moonsiffs  is  vested  in  the  Moon- 
siffs  themselves,  the  Zillah  Judges  and  the 
Superior  Court  retaining  a  power  of  super- 
vision and  control  which  has  always  been 
interpreted  to  mean  that  those  authorities 
are  to  take  care  that  the  Moonsiffs,  in  mak- 
ing such  appointments,  do  not  appoint  per- 
sons who  are  disqualified  for  the  situation. 
Upon  such  an  appointment  being  made  by  a 
subordinaVe  Judge,  and  reported  to  the  Zil- 
lah Judge  for  his  information,  it  is,  no  doubt, 
competent  to  the  Zillah  Judge,  if  he  finds 
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that  a  person,  whose  employment  as  Minis- 
terial Officer,  either  generally  or  in  the 
Court  of  the  particular  Moonsiff  who  has 
appointed  him,  is  open  to  valid  objection, 
to  refuse  his  sanction  thereto,  and  to  re*' 
quire  the  Moonsiff  to  choose  a  candidate 
to  whose  appointment  there  is  no  objection. 
But,  previously  to  making  such  an  order, 
it  is  always  proper  for  the  Zillah  Judge  to 
allow  the  person,  whose  appointment  is  ob- 
jected to,  to  show  cause  against  his  being 
removed. 

In  the  present  instance,  the  Judge  appears 
to  have  made  his  order  in  the  absence  of  the 
petitioner,  and  without  his  having  been  pre- 
viously heard.  It  does  not  appear  that  the 
petitioner  was  in  any  respect  disqualified  for 
the  appointment,  or  that  his  appointment  was 
open  to  any  sort  of  objection  whatever,  or 
that  the  Moonsiff  had  neglected  any  of  the 
preliminary  enquiries  or  formalities  which 
are  prescribed  by  the  Circular  Orders. 

Under  these  circumstances  it  was  not 
competent  to  the  Zillah  Judge,  merely  on  the 
ground  that  in  his  opinion  the  claims  of  some 
other  officer  were  superior  to  those  of  the 
petitioner,  to  remove  him  from  the  office  to 
which  he  stood  lawfully  appointed,  and  to 
direct  the  appointment  of  a  different  and 
specified  person. 

The  order  of  the  Zillah  Judge  is,  there- 
fore, set  aside,  and  the  petitioner  will  be 
reinstated  in  the  post  to  which  the  Moonsiff 
has  appointed  him. 


The  6th  February  1867. 

Present : 

The  Hon1)le  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Jurisdiction  of  Collector-- Breach  of  contract 

Case  No.  327  of  1866  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Baboo s  Gobind  Chunder  Bose  and  Jug- 
gobundhoo  Sein,  Deputy  Collector  of 
Tipperah,  dated  respectively  the  26th 
June  and  28th  July  1866, 

Ram  Coomar  Bhuttacharjee  (Defendant), 

Appellant^ 

versus 

Ram  Coomar  Sein,  agent  of  Rughoonath 
Pershad  Tewaree  (Plaintiff),  Respondent. 

Baboos  Onookool  Chunder  Mookerjee,  Dwar- 
kanath  Mitter,  and  Romesh  Chunder  Mil- 
ter for  Appellant. 


Mr,  R,  V,  Doyne  and  Baboos  Sreenath  Doss 
and  Mohinee  Mohun  Burdhun  for  Re- 
spondent. 

Suit  laid  at  Rupees  35,602. 

The  Collector,  when  he  has  to  enquire  into  contracts 
between  the  parties,  and  to  determine  whether  breach  of 
any  such  contract  has  been  committed,  cannot,  upon 
supposed  considerations  of  equity,  set  aside  that  whidi 
the  parties  have  deliberateiy  agfreed  upon  b.  twecn  tbem- 
selves,  and  substitute  furttier  terms  of  his  own. 

Jackson,  J, — We  think  that  in  this  case 
the  Deputy  Collector  has   miscarried.  The 
plaintiff  was  an  ijaradar  of  certain  mehals, 
and  granted  a  dur-ijarah  to  the  defendants 
(4  persons)  at  a  jumma  of    33,984  rupees 
for  the  years  1273  ^"d  1274  Tipperah  era, 
and  a  jumma  of  Rupees  35,602   for  years 
1275  to  1279  of  the  same  era.     Apottahand 
kubooleut   were    interchanged   between  the 
parties,  and  it  appears  that  the  defendants 
made  default  in  the  payment  of  rent  for  1273. 
The    plaintiff    thereupon    sued    them    and 
obtained    a  decree    altogether    for    Rupees 
12,592  including  interest.     He  was  about  to 
execute  that  decree  by  ejecting  the  defend- 
ants, when  the  defendants,  on  the  ist  Srabun 
1274,  executed,  in  consideration  of  the  stay 
of   proceedings,   an    ikrar    by    which   thcf 
agreed  that,  on  breach  of  certain  conditions 
therein  specified,  their  lease  might  be  can- 
celled.    The   plaint  expressly   alleged  that 
the  several  conditions  of  that  agreement  had 
been  broken   by  the  defendants,  that  Mx 
lease    was    consequently    under    the   ikrar 
liable    to    be   cancelled,    and    it    expressly 
asked  that  the  lease  should  be  cancelled, 
and    the    defendants    ejected    accordingly. 
That  allegation  and  that  prayer  are  distinct- 
ly repeated  in  the  oral  examination  of  ibe 
plaintiff's  naib,  dated  15th  May  1866. 

The  defendants  contended  that,  according 
to  the  terms  of  their  kubooleut,  they  were 
not  liable  to  be  ousted.  They  denied  that 
the  ikrar  could  be  legitimately  enforced  in 
the  Collector's  Court.  They  denied  also 
the  breaches  of  that  ikrar ;  and  they  asserted 
that  their  lease  could  not  be  cancelled.  , 

Upon  these  allegations  the  Deputy  Col- 
lector, it  is  difficult  to  understand  how,  came 
to  the  conclusion  that  "  all  that  the  plaintiff 
"  wishes  is  that  the  defendant  should  pledge 

proper  security  for   the    future    P«"C|"r 

payment  of  rent,  and  I  think  the  plaj"^^^ 
"  request  is  not  an  unreasonable  one."  He 
then  goes  on  to  lay  down  a  rule  that, 
"  where  money-compensation  is  •&  sufficient 
"  remedy,  forfeiture  should  not  follow;"  aj^ 
he  thinks  fit  to  make  a  decree  that  the 
defendant's  Jease  should  be  forfeited  unless, 
within  1 5  (fays  from  the  date  of  the  decree, 
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they  should  lodge  an  amount  of  security 
eqaal  to  that  alienated;  and  he  further 
directs  that  each  party  should  linear  his  own 
costs. 

After  that  decree  was  made,  it  appears 
that  security  was  tendered  by  the  defend- 
ants. That  security  came  before  a  different 
Dq)aty  Collector,  and  he,  after  considering 
theobj^tions  offered  by  the  plaintiff  to  the 
secDiity,  declared  it  to  be  insufficient,  and 
directed  that  the  decree  should  be  executed. 
Against  these  decisions  of  the  two  Deputy 
Collectors,  an  appeal  has  been  preferred  by 
the  defendants,  and  a  petition  of  objection 
ooder  Section  348  of  the  Procedure  Code 
has  been  tendered  by  the  plaintiff. 

It  appeared  to  us,  in  the  first  instance, 
that  the  second  order  of  the  Deputy  Col- 
lector rejecting  the  security  was  not  an 
Older  properly  appealable  to  this  Court.  It 
was  not  a  decree,  but,  as  it  appeared  to  us, 
an  order  made  after  decree,  and  relating  to 
(he  execution  thereof.  It  was  an  order, 
therefore,  of  the  description  which,  under 
Section  151,  Act  X.  of  1859,  is  not  opeii  to 
a|>peal  or  revision. 

We  have  only,  therefore,  to  consider 
the  decision  of  the  Deputy  Collector,  dated 
the  26th  June  1866. 

It  may  be  as  well  perhaps  to  take  the 
objection  of  the  plaintiff  in  the  first  instance, 
because  our  decision  upon  that  objection  will 
probably  make  it  unnecessary  for  us  to  con- 
sider the  appeal  of  the  defendants.  The 
plaintiff  has  two  principal  grounds  of  objec- 
tion: I  si,  that  the  Court  below  was  wrong 
ia  making  the  order  for  cancelment  of  the 
jnse  conditional,  and  ought  to  have  made 
it  absolute  as  provided  by  the  ikrar ;  2nd, 
that  there  was  no  ground  whatever  for 
Bttking  the  plaintiff  pay  his  own  costs,  and 
Ihat,  consequently,  this  part  of  the  decree 
should  be  set  aside. 

• 

^  It  appears  perfectly  clear,  and,  in  fact,  it 
it  not  denied,  that  the  defendants  did  execute 
theikrar  of  1374,  by  which  they  agreed  that, 
OB  breach  of  the  conditions  therein  specified, 
Please  might  be  cancelled  at  the  will  of 
the  lessor.     This  was  clearly  such  a  contract 
Q  might,  and  necessarily  would,  be  the  sub- 
ject of  a  suit  in  the  Collector's  Court  under 
Q«i«c  5,  Section  23,  Act  X.  of  1859.    It 
tt  also  clear  that  there  is  abundant  evidence 
which  has  not  been  displaced  or^  controvert- 
^  by  the  defendants,  that  breach  of  the 
conditions  has  been  committed. 
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It  was  contended  by  Baboo  Dwarkanath 
Mitter  for  the  defendants  that  some  at  least 
of  these  conditions  were  such  that  the  bieach 
of  them  would  really  be  of  no  detriment  to 
the  plaintiff;  and  that  the  Collector  ought, 
as  a  Court  of  Equity,  to  enquire  Into  the 
nature  of  those  conditions  whether  they 
were  or  were  not  reasonable,  and,  if  not 
reasonable,  the  Court  ought  not  to  enforce 
the  penalty. 

We  are  of  opinion  that  these  conditions 
are  by  no  means  fanciful  or  unsubstantial 
conditions.  They  are  conditions,  the  breach 
whereof  would  inflict  on  the  plaintiff  a  cer- 
tain amount  of  injury  and  inconvenience; 
and  we  are  also  of  opinion  that,  in  cases 
of  this  description,  where  the  Collector's 
Court,  being  a  Court  of  limited  jurisdiction, 
has  to  enquire  into  contracts  between  the 
parties,  and  to  determine  whether  breach 
of  any  suqh  contract  has  been  committed, 
it  would  be  extremely  dangerous  if  the  Col- 
lector, instead  of  enforcing  the  contract^ 
were,  upon  supposed  considerations  of 
equity,  to  set  aside  that  which  the  parties 
have  deliberately  agreed  upon  between  them- 
selves, and  substitute  fresh  terms  of  his 
own. 

The  Deputy  Collector  appears  to  have 
dealt  with  this  case  as  if  it  were  governed 
by  Section  78,  or  by  a  certain  analogy  to 
that  Section  of  Act  X.  of  1859.  It  is  hardly 
necessary  to  observe  that  the  Section  does 
not  apply. 

We  think,  therefore,  that  the  Deputy 
Collector  had  no  discretion,  and  no  authority 
to  introduce  that  condition  that  the  defend- 
ants should  be  at  liberty  within  15  days 
from  the  date  of  his  decree  to  put  in  a  new 
security ;  and  that  he  has  also  omitted  to 
advert  to  the  real,  character  of  this  plaint, 
which  is  not  a  |dlaint  for  the  purpose  of 
taking  a  new  security,  but  a  plaint  calling 
for  the  infliction  of  the  penalty  of  forfeiture 
to  which  the  defendants  had  subjected 
themselves. 

We  are  of  opinion  that  the  decree  in  this 
case  ought  to  have  been  a  decree  for  the 
cancelment  of  the  lease  and  for  the  eject- 
ment of  the  defendants ;  and,  moreover,  we 
can  have  no  doubt  that,  in  such  a  case,  the 
defendants  ought  to  have  paid  their  own 
costs,  and  the  costs  of  the  plaintiff  in  this  suit. 
The  Deputy  Collector's  decree  will  be 
amended,  &nd  a  decree  made  for  the  eject- 
ment of  the  defendant  and  the  cancelment 
of  the  lease  ^ith  costs  in  both  Courts. 
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The  6th  February  1867. 

Present  i 

|rhe  Uon^ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Adjuttitaent  of  decree—Section  ao6,  Act  VII L 

of  x859i 

Case  No.  681  of  1866. 

Miscellaneous  Appeal  from  an  order,  passed 

hy   the  Judicial   Commissioner  of  Chota 

Nagpore,  dated  the  i6th  August  1S66,  re- 

•   versing  an  order  passed  hy  the  Moonsiff  of 

'  4hcU  District,  dated  the  12th  June  1866. 

Bhya  Bhoopnath  Sahee  (Decree-holder), 

Appellant, 

versus 

Kiuiwan  and  others  (Judgment-debtors), 

Respondents. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Baboo  Nil  Monee  Sein  for  Respondents. 

Under  Section  206,  Act  VIII.  of  1859,  a  Court  can- 
not recognize  any  adjustment  o£  a  decrecj  unless  made 
thtx>ugh  the  Court,  or  notified  to  the  Court  by  the 
person  Hi  whose  favor  the  decree  has  been  made,  or  to 
whom  it  has  been  transferred. 

Macpherson,  J, — The  judgment  of  the 
Lower  Court  is  reversed  with  costs.  Section 
1 1  of  Act  XXIII.  of  1861  must  be  read  along 
with  Section  206  of  Act  VIII.  of  1859, 
which  expressly  enacts  that  no  adjustment 
of  a  decree  in  part  or  in  whole  shall  be  re- 
cognized by  the  Court,  unless  such  adjust- 
itoent  be  made  through  the  Court,  or  be  noti- 
fied to  the  Court  by  the  person  in  whose 
favor  the  decree  has  been  made,  or  to  whom 
it  has  been  transferred.  Here  the  adjustment 
how  pleaded  was  not  made  through  the 
Court,  or  notified  in  the  manner  provided : 
therefore,  it  cannot  be  recognized  by  the 
Court  {see  IV.  Weekly  Reporter  11,  Mis- 
cellaneous). 

The  Lower  Court  says  of  Section  206  of 
Act  VIII.  of  1859  that,  "owing  to  the  ex- 
**  treme  ignorance  of  the  bulk  of  the  people 
"of  the  dystrict,  this  law  has  never  been 
"  rigidly  enforced,  and  it  has  been  the  cus- 
"  torn  of  our  Courts  to  ente'rtain  objections 
"  of  this  nature,"  and  to  recognize  payments 
not  made  through  or  notified  to  the  Court 
in  the  prescribed  manner.  We  have  only 
to  remark  that  the  provisions  of  the  Code 
of  Civil  Procedure  are  imperative  on  the 
point,  and  that  any  Court,  which,*from  mo* 
lives  of  expediency,  advisedly  adopte  and 
recognizes  a  procedure  which  is  forbidden 


by  the  Code,  is  guilty  of  a  seriooa  breach  of 
duty.  It  is  the  business  of  Courts  to  ad- 
minister justice  according  to  the  law  such 
as  it  is,  not  according  to  the  Judge's  idei 
of  what  the  law  ought  to  be. 


The  3rd  December  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Limitation^Disposseasioa— Minority. 

Cases  Nos.  160  and  16a  of  1866. 

Applications  for  review  of  judgment  pass* 
ed  by  the  Hon'ble  Justices  Trevor  and 
Campbell,  on  the  nth  January  i866f  in 
Special  Appeals  Nos.  678  and  6*j^  tf 
1865. 

Gobind  Coomar  Chowdhry  and  others  fD^ 
fendants),  Petitioners, 

versus 

Huro  Chunder  Chowdhry  (Plaintiff),  Opf^- 

site  Party. 

Baboos  Kalee  Kishen  Sein  and  Hem  Chunder 
Banerjee  tor  Petitioners. 

Baboos    Sreenath    Doss    and    Bhi^gobuUjf 
Churn  Ghose  for  Opposite  Party. 

Limitation  beeins  to  run  against  a  mother  on  Ikt 
succeeding  to  a  Uimily  estate  as  the  heir  of  hcrsonMO 
under  no  disability,  and  cannot  be  stopped  by  any  suwe* 
quent  disability  under  Section  11,  Act  XIV.  of  1859* 

A  dispossession  by  a  stranger  to  a  family  P'  ^  P?[ 
tion  of  the  family  estate  is  only  one  cause  of  action  to  ftc 
family  arising  on  the  date  of  dispossession ;  and  t^^Sj! 
in  consequence  of  the  minority  of  a  certain  meroberflttne 
family  living  at  the  time,  the  period  of  limitalioomiy 
under  the  law  be  enlarged,  still  no  new  cause  of  *** 
accrues  to  a  subsequently  bom  son  at  the  ^^^J^ 
birth,  so  as  to  enable  him  to  postpone  a^rain  the perwdflt 
limitation  which  has  begun  to  ran  agamst  the  nmilyt 

Trevor,  7.— The  other  side  must  be  cdt 
ed  upon  to  show  cause  why,  as  the  plaiBdn  I 
comes  into  Court,  on  his  owrt  showing,  moit 
than  12  years  after  his  alleged  cause  or 
action,  he  is,  under  Jhe  circumstances  01 
the  case,  entitled  to  any  privilege  under 
Section  11  of  Aft  XIV.  of  1859,  and  is  not, 
by  the  operation  of  the  ordinary  rule  « 
limitation,  barred. 

After  hearing  the  phiintiff  show  cause,  we 
were  of  opinion  that  the  review  should  be 
admitted.  Having  admitted  ihe.review,  we 
pn>ceeded  to  hear  arguments,  and,  baw"lf 
considered  them  duly,  we  postponed  j«lg- 
ment.    That  judgment  wo  now  ddivtf. 

In  our  former  judgment  we  ttmmta  u 
follows :  "  As.to  plots  4  to  4>  '«n  appeal  17, 
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''it  appears  that,  when  the  dispossession  by 
''defendants  took  place  in  1254,  plaintiff's 
''mother  was  in  possession  as  the  guardian 
"and  manager  of  her  minor  adopted  son 
"Juggat  Chunder,  who  was  adopted  on  the 
"nth  Falgoon  1250,  and  died  in  1257.  It 
"appears,  moreover,  that  the  plaintiff  was 
"adopted  in  1258,  and  brings  his  present 
"suit  in  1270,  be  having  reached  his  major- 
"ityin  1268  Mughee,  or  1861. 

"Now,"  we  proceeded,  "it  seems  clear 
"that  plaintiff  is  not  the  heir  either  of  his 
"adopted  brother,  who  died  in  infancy,  or  of 
"his  mother.  Consequently,  when  the  cause 
"of  action  arose,  and  previous  to  his  adop- 
"lioD,  no  one,  through  whom  he  claims,  was 
"in  possession  of  the  property  of  which  the 
"lands  are  said  to  form  a  portion,  It  follows 
''Ibat  limitation  did  not  begin  to  run  against 
"him  until  his  adoption,  but  he  was  a  minor 
"from  that  time  1258  to  1268,  and  has 
"brought  his  suit  within  3  years  from  the 
"time  when  the  disability  ceased.  He  is, 
"consequently,  as  to  these  lands,  within  time, 
"and  his  cl^im  to  them  must  be  enquired 
"into.  The  same  reasoning  applies  to  plot 
"a  of  appeal  28.  Taramonee  was  dispos- 
"sessed  of  it  in  1262,  when,  acting  as  the 
"guardian  of  her  first  adopted  son  and  until 
"plaintiff's  adoption,  no  one  through  whom 
"he  claims  possessed  the  property  in  virtue 
"of  which  be  brings  the  present  action." 

It  has  been  urged  in  review  that,  as  the 
(State  of  the  late  Gobind  Chunder  Chowdhry 
vested  in  Juggut  Chunder  on  his  adoption, 
and,  after  his  death,  in  his  mother  who 
succeeded  him  by  right  of  inheritance,  and, 
as  she  was  then  under  no  disqualification 
to  sue,  no  time  can  be  allowed  on  account 
«f  the  disability  on  the  part  of  the  plaintiff 
under  Section  11  of  Act  XIV.  of  1859,  but 
he  Is  out  of  Court  under  the  Statute  of  Limi- 
tito;  and,  secondly,  that  no  new  cause  of 
action  arose  to  plaintiff  on  his  birth.  The 
caoae  of  action  to  the  familv  arose  on  the 
dtte  of  dispossession,  and  then  only ;  and 
^gb,  in  consequence  of  the  minority  of 
the  son  then  living,  limitation  did  not  run, 
dill,  on  the  mother  succeeding  as  his  heir, 
linitation  began  to  run  against  her,  which 
could  not  be  subsequently  defeated  by  the 
Uith  of  a  son  not  in  existence  when  the 
mse  of  action  accrued. 

At  the  date  of  the  dispossession  alleged 
ly  the  plaintiff,  when  the  real  cause  of 
fcten  to  ihe  family  arose,  his  mother  was 
iu  possession  as  the  guardian  and  manager 
of  her  first  adopted  son,  who  had*  succeeded 
^  right  of  inheritance.     Whether  limitation 


should  be  counted  from  that  date  of  disposal 
session,  the  son  being  then  under  disability^  | 
may  admit  of  question.  We  think,  however^ 
that,  immediately  on  the  mother  succeeding^ 
to  the  property  as  the  heir  of  her  son  and 
under  no  disability,  limitation  began  to  run 
against  her,  and  that  it  could  not  be  stopped  by 
any  subsequent  disability  of  any  party  under 
Section  11  of  Act  XIV.  of  1859.  Moreover, 
we  think  that  a  dispossession  by  a  stranger 
to  a  family,  of  a  portion  of  the  family-estate; 
is  only  one  cause  of  action  to  the  family,  and 
that  that  cause  arose  on  the  date  of  dispose 
session  ;  and  though,  in  consequence  of  the 
minority  of  a  certain  member  of  the  family 
living  at  the  time,  the  period  of  limitatipnr 
may,  under  the  law,  be  enlarged,  still  no  new 
cause  of  action  accrues  to  a  subsequently 
born  son  at  the  date  of  his  birth,  so  as  id 
enable  hi  nil  to  postpone  again  the  operation 
of  the  Statute  of  Limitation  which,  as  in  the 
present  case,  has  begun  to  run  aglinst  th<i 
family. 

On  this  view  of  the  case,  we  consider, 
as  to  the  portions  of  the  plaintiff's  claim 
embraced  in  this  review,  that  he  is  out  of 
time.  We,  therefore,  on  these  portions, 
reject  his  special  appeals  with  costs  in  ihe 
same  way  as  we  have  rejected  his  special 
appeals  on  the  remaining  portions  of  his 
claim. 


The  loih  February  1867. 

Present :  • 

The  Hon'blc  Sir  Barnes  Peacock,  A7.,  Chie/ 
Justice,  and  the  Hon'ble  C,  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoonath 
Pundit,  Judges. 

Presumption  nnder  Section  4,  Act  7L.  pf  x85^-r 

Forged  pottah. 

Case  No.  3067  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H,  B.  Law/or d,  Officiating  Addi* 
tional  Judge  of  Jessore,  dated  the  ijth 
August  1864,  reversing  a  decision  of 
Mr,  L.  W.  Hutchinson,  Sudder  Ameen 
of  that  District,  dated  the  28th  Decern^ 
ber  1861. 

Gopal  Chunder  Roy  (Defendant),  Appellant, 

versus 
Gooroo  Doss  Roy  (Plainrtff),  Respondent,  - 

Baboo  Bhuggobutty  Churn  Ghose  for 
•         Appellant. 

Baboos  Sreenath  Ghose  and  Ktshen  Ki- 
shore  Ghose  for  Respondent. 
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The  question,  whether  a  party,  who  has  propounded 
a  forged  pottah,  could  have  the  benefit  of  the  presump- 
tion arising  from  paying  a  fixed  rent  for  2o  years,  was 
held  not  to  arise  in  a  suit  brought  before  Act  X.  of  1S59 
came  into  operation,  Section  4  applying  only  to  suits 
commenced  under  the  provisions  of  that  Act. 

This  case  was  re/erred  to  a  Full  Bench 
by  Bay  ley  and  E,  Jackson,  JJ^^  with 
the  following  order : — 

Referring  Order, — The  first  point  arising 
in  this  special  appeal  is  whether,  where  a 
pottah  purporting  to  be  of  a  date  anterior 
to  the  Decennial  Settlement  is  filed,  and  is 
found  as  a  fact  to  be  a  forgery,  the  party 
propounding  such  forged  pottah  can  have 
the  benefit  of  the  presumption  arising  from 
paying  fixed  rents  for  20  years  under  Sec- 
tion 4,  Act  X.  of  1859. 

We  find  that  Mr.  Justice  Morgan  and 
Mr.  Justice  Pundit  held,  on  the  21st  Septem- 
ber 1864,  that  such  party  could  have  the 
benefit  of  the  presumption,  and  that  Mr. 
Justice  Steer  and  Mr.  Justice  Levinge  held, 
on  the  8th  June  1864,  in  the  case  of  Omesh 
Chunder  Biswas,  that  he  could  not. 

With  this  conflict  of  decisions  by  Divi- 
sion Benches  before  us,  we  think  it  right  to 
refer  the  case  to  a  Full  Bench. 

The  judgment  of  the  Full  Bench  was  de- 
livered as  follows  by — 

Peacock,  C,y, — It  being  admitted  that 
this  suit  was  brought  before  Act  X.  of  1859 
came  into  operation,  the  question  does  not 
arise  whether  a  party  who  has  propounded 
a  iorged  pottah  could  have  the  benefit  of 
the  presumption  arising  from  paying  a  fixed 
rent  for  20  years.  Section  4,  Act  X.  of  1859, 
applying  only  to  suits  commenced  under  the 
provisions  of  that  Act.  Therefore,  the  point 
which  has  been  referred  to  us  does  not  arise. 

The  case  will  go  back  to  the  Division 
Bench  which  referred  it. 


The  nth  February  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Execntion— Joint  Decree-holders. 
Case  No.  626  of  1866. 
Miscellaneous  Appeal  from  an  order  pass' 
ed  by  the  Judge  of  Dacca,  dated  the  i6th 
June  1866, 

Mr.  J.  P.  Wise  and  others  (Decree-holders), 

Appellants, 

versus  » 

Moulvie  Abdool  Ali  and  others  (Judgment- 
debtors)!  Respondents, 


Messrs.  R.  V.  Doyne  and  C  Gregory,  and 
Baboo  Kishen  Kishore  Ghose  for  Appel- 
lants. 

Messrs.  A.  T.  T.  Peterson  and  R.  T. 
Allan,  and  Baboos  Kalee  Alohun  Dots 
and  Bho7vanee  Churn  Dutt  for  Respond- 
ents. 

A  plaintiff  who  had  obtained  a  decree  having  died, 
and  the  defendant  in  the  suit  being  one  of  the  represeat- 
ati  ves  of  the  deceased  plaintiff,and  as  such  entitled  to  suc- 
ceed to  a  share  in  his  estate — Hbld  that  the  mere  fact 
of  the  defendant  beine  one  of  the  representatives  of 
the  deceased  did  not  debar  the  other  representatives 
from  e-xecuting  the  decree  according  to  their  rights. 

Macpherson,  J. — The  Lower  Court  has 
assigned  no  good  reason  whatever  for  not 
entertaining  and  disposing  of  the  application 
for  execution  made  in  this  case.  Und^ 
Sections  102  and  103,  and  Section  20S  of 
Act  VIII.  of  1859,  the  case  may,  so  fat 
as  anything  has  been  shown  to  us  to  the 
contrary,  be  perfectly  well  disposed  of  with- 
out a  separate  regular  suit.  The  Court  must 
enquire  properly  and  fully  into  the  matter, 
and  decide  whether  all  or  any  of  the  parties, 
who  now  seek  to  issue  execution,  have  a 
right  to  do  so.  W^e  express  no  opinion  as 
to  whether  they  have  or  have  not  that  right ; 
but  we  are  clear  that,  even  if  it  should  ap- 
pear that  the  principal  defendant  has  (as 
one  of  the  representatives  of  his  son)  an 
interest  as  one  of  the  decree-holders,  that 
fact  will  not  bar  execution  being  issued  bj 
other  decree-holders  according  to  such  rights 
as  they  may  be  able  to  prove. 

As  an  appeal  to  the  Privy  Council  has 
been  admitted  in  this  suit,  the  Lower  Court 
must  dispose  of  this  application  for  exe- 
cution, with  reference  to  the  decision  of  a 
Full  Bench  of  this  Court  in  the  Case  of  Wise 
versus  Raj  Kishen  Roy,  VI.  Weekly  Re- 
porter, page  84,  Miscellaneous. 

Mr.  Allan  for  Barry,  and  Baboo  Kalee 
Mohun  Doss  for  a  female  defendant  Kur- 
umoolnissa,  appear  and  dispute  the  right  of 
the  applicants  to  issue  execution  against 
them  under  any  circumstances.  These  ob- 
jections must  be  disposed  of  by  the  Lower 
Court  at  the  proper  time.  If  the  Court 
shall  be  of  opinion  that  execution  should 
issue  at  all,  it  must  also  decide  against 
what  persons  in  particular  it  Is  to  issue. 
At  present  all  that  we  decide  is  that  the 
appellants  have  a  right  to  have  their  appli- 
cation disposed  of  on  its  merits. 

Remand  accordingly. 
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The  iiih  February  1867. 

Present : 

ThcHon'ble  H.  V.  Bayley  and  Shumbhoonath 
Pundit,  Judges, 

Maintenance. 

Case  No.  2483  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  igth 
June  jS66f  affirming  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen  of 
that  District,  dated  the  ^th  September  iS6j» 

Narain  Doss  (Plaintiff),  Appellant, 

versus 

Maharajah  Mahatab  Chund  Bahadoor 
(Defendant),  Respondent. 

Baboo  Noho  Kishen  Mookerjee  for 
Appellant, 

Bahoo  Juggodanund  Mookerjee  and  Moon- 
shee  Ameer  Ali  for  Respondent. 

The  fact  of  A  having;  been  long  supported  by  By  or  of 
kis  havinff  been  purchased  either  as  a  slave  or  as  a 
**diflla,**  wiU  not  entitle  him  to  claim  perpetual 
■uateoance  for  himself  and  his  heirs,  especially  where 
A  does  not  show  that  he  has  been  deprived  of  ordinary 
mans  of  livelihood  which  he  might  otherwise  have 
oonmanded. 

Pundit,  J.— We  hold  that  the  plaintiff, 
special  appellant,  does  not  in  this  case  show 
any  legal  ground  for  a  decree  being  given 
gainst  the  defendant,  the  Maharajah  of 
Bardwan. 

The  fact  of  the  special  appellant  having 
been  long  supported  by  the  Maharajah  before 
his  ceasing  to  be  so,  or  the  fact  of  the 
special  appellant  having  been  purchased 
either  as  a  slave,  or  as  a  "  chella,'*  as  he  says, 
vill  not  justify  a  decree  in  plaintiff's  favor 
ior  perpetual  maintenance  for  himself  and 
his  heirs  at  the  rate  that  he  has  asked,  or 
even  for  maintenance  as  a  servant. 

The  application  of  the  special  appellant 

to  examine  the  Maharajah  was  to  prove  a 

contract  which  plaintiff  has  failed  to  establish, 

and  which,  if  made  out,  would  not  bind  the 

Maharajah  for  the  purpose  of  this  suit.     It 

ttaf  be  added  that   the   very  contract   is 

raiitted  to  have  been  made    during  the 

Maharajah's  infancy.    The  examination  of 

the  Maharajah,  therefore,  was,    we   think, 

tightly  refused  by    the    Lower    Appellate 

*Coan.    Nor  can  special  appellant  be  allowed 

to  examine  the  Maharajah  upon  the  new 

plea  that  tfie  Maharajah  ratified  the  previous 

^ract,  as  there  is  no  proof  either  of  the 

wiginal  contract  or  of  its  details,  or  any 

j^fegaiion  of  the  contract  having'J)een  ratified 

hy  any  act,  but  only  by    the  Mjjharajah 


having  hitherto  maintained  the  special  ap- 
pellant. This  might  have  been  done  before 
and  after  the  infancy  of  the  Maharajah  by 
him  voluntarily,  and  would  not,  in  that  view, 
afiford  a  ground  for.  decreeing  plaintiff's 
present  suit. 

It  is  not  even  set  forth  that,  by  the  alleged 
taking  up  by  the  Maharajah  of  plaintiff  as 
a  chella,  the  special  appellant  has .  been 
deprived  of  those  means  of  -procuring  his 
livelihood  which  he  might  have  otherwise 
commanded. 

The  application  of  the  special  appellant  to 
examine  a  female  relative  of  high  rank  of  the 
\  Maharajah's  has  been  properly  held  by  the 
j  Lower  Appellate  Court  to  have  been  inadmis- 
sible under  the  circumstances  of  this  case 

'  and  the  discretion  vested  in  our  Courts. 

I 

j      We,  accordingly,  see  no  reason  to  interfere, 
I  and  reject  the  special  appeal  with  costs. 


The  nth  Februarv  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Judgment  of  Lower  Appellate  Court— Oral 

evidence. 

Case  No.  2395  of  1866. 

Special  Appeal  from  a  decision  passed  hj  the 
Judge  of  Patna,  dated  the  30th  June  1866, 
affirming  a  decision  passed  by  the  Addition- 
al Moonsiff  of  that  District,  dated  the  31st 
July  iS6s, 

Mussamut  Rajoo  and  others  (Plaintiffs),  Ap- 
pellants, 

versus 

Ra}  Coomar  Singh  and  others  (Defendants), 

Respondents, 

I  Baboo  Debendro  Narain  Bose  for  Appellants. 

Mr.  R.  E.  Twidale  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Respondents. 

A  plaintiff  is  entitled  to  some  opinion  by  the  Lower 
Appellate  Court  upon  the  oral  testimony  on  his  side. 
Tne  mere  affirmance  of  the  decision  of  the  first  Court 
which  considered  the  oral  evidence  in  detail  does  not 
involve  the  adoption  by  the  Lower  Appellate  Court  of 
the  first  Court's  view  of  the  oral  testimony. 

Pundit,  J, — The  pleas  taken  by  the  plead- 
er before  us  in  this  special  appeal  are — 
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I. — ^That  the  Lower  Appellate  Court  erred 
in  law  in  not  passing  any  opinion  as  to  the  oral 
evidence  adduced  by  plaintiff,  special  appel- 
lant, and  to  which  opinion  plaintiff  (special 
appellant)  was  by  law  entitled. 

II. — That  proper  effect  was  not  given  to 
the  kubooleut  of  Issree  Pershad,  and  to  the 
ikrarnamah  and  the  written  statement  of 
plaintiff. 

We  observe  that  plaintiff  in  this  case  sued 
for  possession  of  certain  lands  and  for  ma- 
likana  and  mokurruree  rights  under  alleged 
deeds  of  sale  of  25th  March  and  aoth  No- 
vember i860  from  one  Kulabooddeen. 

The  first  Court  held  that  plaintiff  had  not 
proved,  either  by  his  oral  or  documentary 
evidence,  the  fact  of  his  vendor's  possession, 
and  dismissed  plaintiff's  suit. 

The  Lower  Appellate  Court,  giving  its 
reasons  in  detail  for  considering  plaintiff's 
documentary  evidence  not  to  prove  his  vend- 
or's possession,  but  not  giving  an  opinion 
at  all  as  to  the  oral  evidence  which  the  first 
Court  had  considered  in  detail,  affirmed  the 
first  Court's  decision. 

The  plaintiff  appeals  specially  on  the 
grounds  before  stated. 

We  think  that  ^t  first  plea  is  a  valid  one. 
The  special  appellant  has  a  right  to  the 
opinion  of  the  Lower  Appellate  Court  on  his 
oral  evidence.  It  is  pleaded,  on  the  other 
side,  that,  as  the  Lower  Appellate  Court  has 
afficmed  the  decision  of  the  first  Court,  it 
thereby  adopted  the  view  of  the  first  Court 
as  to  the  oral  testimony  referred  to.  But 
this  is  not  a  necessary  consequence,  though 
it  may  be  possibly  the  fact.  However,  the 
plaintiff  is  entitled  to  some  opinion  by  the 
Lower  Appellate  Court  upon  the  oral  testi- 
mony on  his  side,  and  we  are  accordingly 
necessitated  to  remand  the  case  to  the  Lower 
Appellate  Court  for  its  opinion  on  this 
point. 

The  second  plea  is  quite  untenable.  In 
i\it  first  place  the  words  "  legal  effect"  have 
been  ingeniously  adopted  in  the  pleading  to 
avoid  what  is,  in  fact,  the  proper  term,  viz,^ 
"  weight  due  to  evidence,"  which  the  plead- 
er knew  would  not  justify  a  special  appeal 
in  law.  In  the  second  place,  the  Lower 
Appellate  Court  has  decided  the  case  as  on 
the  weight  it  thought  due  to  that  evidence, 
on  which  point  no  special  appeal  lies. 

The  special  appeal  is  remanded  on  the 
first  plea  only,  and  it  is  dismissed  on  the 
second  plea. 


The  nth  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

LimiUtion^-SecUoo  346,  Act  VII  I.  of  1859-Sec- 
tion  c  Act  XIV.  of  1859— Priority  of  boaa  fi4e 
purcnaae— Fraad— Benameettransactions, 

Case  No.  3393  of  1866. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Mymensinghf  dated  the  gth  Au^ 
gust  i866y  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
tricti  dated  the  23rd  February  r866, 

Kalee  Mohun  Paul  (Plaintiff),  Appellant, 

versus 

Bhol^nath  Chakladar  and  others  (Defendants), 

/Respondents, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Mr.  R,  E.  Twidale  and  Baboo  Mohinee 
Mohun  Roy  for  Respondents. 

The  limitation  contemplated  by  Section  246,  Act  VIII. 
of  1859,  is  applicable  only  to  an  drder  passed  under  that 
Section,  or  to  a  suit  brought  to  set  aside  an  order 
passed  under  that  Section. 

Section  5,  Act  XIV.  of  1S59,  does  not  apply  to  a  one 
of  priority  of  bond  fide  purchase. 

There  is  no  fraud  in  a  purchaser  securing  the  assent 
both  of  the  ostensible  ana  beneficial  owners  to  his  pur- 
chase,  so  as  to  acquire  a  g^ood  title. 

Benamee  transactions  are  a  custom  of  the  country, 
and  must  be  recognized  till  otherwise  ordered  by  Uv* 
Meanwhile,  the  extent  of  their  compatibility  with  an 
honest  purchase  depends  upon  the  peculiar  ctrcvni- 
stances  of  each  case. 

Bayley,  J, — ^This  case  has  been  very 
clearly  and  properly  pleaded  before  us  for 
the  plaintiff,  special  appellant. 

Plaintiff  Kalee  Mohun  sued  in  \2jt  for 
possession  on  an  alleged  purchase  of  tlie  land 
in  suit  from  one  Dinonath  by  a  registered  deed 
of  sale,  dated  3rd  Pons  1266.  This  deed  of  ' 
sale  was  witnessed  by  one  Blstoo  Ram.  Bistoo 
Ram  was  the  original  proprietor  of  199-5 
land.  In  the  first  instance,  Bistoo  Ram  sola 
to  Chundee  Doss  and  Dinonath.  Subse- 
quently, one  Luckhee  Debee  and  Bholanath 
Chakladar,  decree-holders  (the  former  not 
related  to  any  party  in  the  suit,  bat  the 
latter  the  husband  of  one  of  the  defendants), 
attached  and  sold  the  property  (alleged  by 
plaintiff  to  have  been  sold  to  him  by  Dino- 
nath) as  that  of  Bistoo  Ram.  Dinonath  and 
Chundee  Doss  claimed  it.  Their  claims 
were  rejected.  They  were  rejected  under 
the    old   law,^  that    is,    with   no    reference 
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being  made  to  Section  246,  Act  VIII.  of 
1859.  The  money  due  was  deposited  by 
Bistoo  Ram  in  Court. 

The  next  thing  we  see  is  that  Kalee  Mohun 
(plaintiff),  having  a  money-decree  of  1,481 
rapees  against  Buloram,  purchased  Dino- 
nadi's  half  share,  making  Bistoo  Ram  a 
witness  to  his  purchase  as  before  noticed. 
The  coDsideratlbn  was  the  value  of  the 
decree  taken  at  1,300  and  800  rupees  in 
cash,  or  2,000  rupees  in  all.  Bistoo  Ram 
admitted  this  sale. 

Defendants  allege  their  purchase  of  the 
same  property  of  Bistoo  Ram  under  3  deeds 
of  sale,  all  of  which  were  of  date  4  or  5 
jears  aSfter  plaintiff's  deed,  and  two  of  which 
were  nof  admitted  by  Bistoo  Ram,  and  were 
not  registered,  and  one  of  which  was  ad- 
mitted by  Bistoo  Ram,  and  was  registered. 
These  deeds  the  defendants  set  up,  when 
plaintiff  sought  for  possession  under  his 
purchase.  PlaintifiF,  being  unable  to  obtain 
possession,  sued  defendants  for  possession 
and  declaration  of  title  under  his  alleged 
prior  purchase. 

The  first  Court  held  that,  as  plaintiff  did 
Mt  sue  to  set  aside  a  sale  under  Section 
Ml  Act  VIII.  of  1859,  as  was  clear  from 
a  special  appeal  having  been  admitted  in  the 
nit,  which  coald  not  have  been  the  case  had 
the  suit  been  one  under  Section  246^  Act 
VIIL  of  1859,  ajad  further,  as  that  law  was 
Qot  in  force  at  the  time  of  the  transaction, 
plaintiff  was  noi  bound  by  a  special  Law  of 
Limitalian  under  that  Section. 

On  the  meriiSy  the  first  Court  held  that 
plaintiff  had   proved    his   prior  title ;   that 
it  was  not  in   fraud ;  and   that  defendants 
I  lad  withheld  rightful  possession  from  plaint- 

\  iff. 

The  first  Court,  therefore,  decreed  the 
Phmtiff's  suit. 

Tie  Lower  Appellate  Court  held  that 
^^ction  246  did  apply,  and  that  the  plaintiff 
*«  harrcd  by  that  Section;  and,  on  the 
^'^j  that  plaintiff  could  not  recover,  his 
2*  being  in  fraud  and  no  real  purchase, 
wt  a  nollity  and  void. 

The  Lower  Appellate  Court  having,  there- 
■ve,  dismissed  plaintifTs  suit,  plaintiff  ap- 
Ns  specially,  urging— 

«.  That  Section  246,  Act  VIIL  of  1859, 
«»  w/  bar  the  suit. 

^'  That  the  plaintiff's  purchase  was 
^  in  fraud,  and  that  the  Lower  Appellate 
^rt  has  erred  in  law  in  holding,  on  the 


grounds  stated  by  it,  that  it  was.so»  Further, 
that,  even  if  the  original  vendor  Bistoo  Ram 
sold  to  Dinonath  in  fraud,  it  would  not 
affect  plaintiff,  who  was  an  innocent  pur* 
chaser  for  value;  and  that  plaintiff, 
having  a  prior  registered  deed  of  sale  ad- 
mitted by  his  vendor  Dinonath,  and  wit- 
nessed by  Bistoo  Ram,  has  priority  of  title 
over  defendant's  subsequent  deed. 

There  is  a  cross-appeal  by  defendant 
under  Section  348,  Act  VIIL  of  1859,  to 
the  effect  that  Section  5,  Act  XIV.  of 
1859,  governs  the  case. 

On  the  firsi  plea  of  the  plaintiff,  special 
appellant,  and  on  the  cross-appeal  of  de- 
fendant, special  respondent,  we  are  of  opinion 
that  no  special  limitation,  under  either  of 
the  laws  cited,  bars  the  plaintiff's  suit. 

The  Principal  Sudder  Ameen  enquired 
and  heard  witnesses,  and  ruled  that  the  sale 
was  an  attempt  by  Bistoo  Ram  to  evade  his 
debt  under  a  decree,  by  transfer  to  relatives, 
and  that,  therefore,  in  effect  this  was  an  order 
under  Section  246  of  Act  VIIL  passed  in 
the  execution  of  a  decree,  though  that 
decree  was  given  under  the  .earlier  Law  of 
Procedure.  The  Lower  Appellate  Court's 
judgment  is  as  follows : — 

"  I  cannot  see  that  Dinonath  is  protected 
''by  Section  387,  becausie  at  the  time  the 
'*  suit  had  been  decided,  Dinonath  was 
''no  party  to  that  suit,  and  the  order  did 
"  not  deprive  him  of  his  right  to  appeal  or 
"  to  bring  a  suit.  He  did  appeal,  and-  he 
"  might  have  brought  a  suit  within  a  yean 
"  Plaintiff  claims  through  Dinonath ;  and, 
"  though  this  is  not  brought  as  a  suit  to  re* 
"  verse  the  Principal  Sudder  Ameen's  order, 
'^  it  is  an  attempt  to  avoid  his  decision 
"  against  Dinonath,  and  to  act  upon  Dino* 
"  nath's  title.  If,  however,  plaintiff  was  a 
"  bond  fide  innocent  purchaser,  and  his  tide 
"  is  good,  the  suit  is  not  barred  to  him, 
"whatever  it  may  be  with  reference  to 
"  Dinonath.' 

Now,  there  is  in  fact  here,  in  our  opinion, 
no  suit  to  set  aside  any  order  passed  under 
Section  246,  Act  VIIL  of  1859.  The  order 
that  was  passed  and  is  above  treated  as 
an  order  under  Section  246  was,  in  fact,  an 
order  under  the  old  law,  without  any  refer- 
ence to  Section  246 ;  and  the  suit  was  brought 
before  Act  VIIL  of  1859  was  in  operation. 
If,  then,  the  order  is  not  one  under  Section 
246,  nor  the  suit  one  brought  to  set  aside 
an  order  tnder  that  Section,  the  limitation 
contemplated  by  that  Section  is  not  applica- 
ble.   This  view  is  supported  by  the  decision 
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of  this  Court,  3  Satheriand,  page  62,  27th 
May  1865  (case  of  Luckhun  Roy). 

In  respect  to  the  cross-appeal,  we  do  not 
see  that  Section  5,  Act  XIV.  of  1859,  applies 
to  the  facts  of  this  case,  which  is  one 
simply  of  priority  of  bond  fide  purchase. 

On  the  merits,  we  are  clearly  of  opinion 
that  the  Lower  Appellate  Court  has  erred 
in  law  in  assuming  fraud  on  the  part  of 
plaintiff,  on  the  grounds  it  takes.  The  facts 
above  stated  clearly  show  that  all  motive  of 
fraud  was  absent  in  plaintiff.  His  natural 
object  was  to  make  a  good  title.  He  saw 
an  ostensible  title  in  his  vendor  Dinonath, 
*behind  which  there  was  a  beneficial  title  in 
Bistoo  Ram,  His  purchase  was  necessarily 
from  Dinonath,  the  ostensible  proprietor; 
and;  in  order  to  make  secure  his  convey- 
ance, he  made  Bistoo  Ram,  their  vendor's 
vendor,  a  witness  to  the  deed,  and  so  a 
consenting  party,  and  thus  secured  him- 
self against  any  revival  of  title  in  Bistoo 
Ram  as  against  him,  plaintiff.  Plaintiff's  deed 
is  a  registered  deed,  and  admitted.  It  is  allow- 
ed to  be  of  long  prior  date.  The  only  flaw 
which  appears  doubtful  in  plaintiff's  conduct 
is  that  for  5  or  6  years  he  delayed  to  seek  pos- 
session through  the  Courts.  But  this  0/  itself 
is  not,  in  our  view,  a  sufficient  cause  to  set 
aside  a  title  otherwise  good.  The  decree 
that  passed, as  consideration,  showed  purchase 
for  value,  and,  indeed,  plaintiff  would  other- 
wise have  been  throwing  away  his  own 
decree,  which  he  could  have  sold  anywhere 
for  •  its  market-value.  Nor  is  there  any 
connection  shown  between  the  parties  or 
their  transactions,  evidencing  collusion  on 
the  part  of  plaintiff  in  favour  of  Bistoo  Ram 
or  Dinonath,  or  plaintiff's  knowledge  of  any- 
thing beyond  this,  viz.,  that  to  acquire  a  good 
title,  he  (plaintiff)  had  to  deal  with  both,  an 
ostensible  and  possibly  a  beneficial  owner 
behind.  He,  therefore,  secured  the  assent 
of  both  to  his  purchase.  In  this  state  of 
facts,  we  see  no  fraud,  as  in  this  case. 

Benamee  transactions  are,  as  laid  down  by 
the  Privy  Council  in  the  Gosseins  and  other 
cases,  a  custom  of  the  country,  and  must  be 
recognized  till  otherwise  ordered  by  law. 
Till  then,  how  far  they  may  be  compatible 
with  an  honest  purchase,  and  how  far  not 
so,  must  depend  upon  the  peculiar  circum- 
stances of  each  case.  Here  the  facts 
prove  no  fraud  and  no  collusion  in  the 
purchase. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  decree  the  Appeal,  and 
affirm  the  decision  of  the  first  Court  with 
costs. 


The  nth  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Mesne-profits— Local  inVestigatioa. 

Case  No.  884  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Pur^ 
neakf  dated  the  jM  September  j866. 

Karoo  Lall  Thakoor  (Judgment-debtor), 

Appellant, 

versus 

Mr.  A.  G.  Forbes  (Decree-holder), 
Respondent, 

Baboo  Tarucknath  Sein  for  Appellant 
Baboo  Umrit  Nath  Boh  for  Respondent. 

A  judgment^ebtor,  who  fails  to  appear  before  aa 
Ameen  deputed  to  make  a  local  enquiry  as  to  meae- 
profits,  is  not  precluded  from  objecting  to  the  Ameen's 
report'on  the  ground  that  the  investigation  was  errooe* 
ous. 

A  plaintiff  is  bound  by  his  own  assessment  of  mesoe- 
proBts. 

Loch,  y,—ls  this  case  an  Ameen  was 
deputed  to  make  local  enquiry  as  to  the 
mesne-profits,  and,  as  the  judgment-debtor 
failed  to  attend,  the  Ameen  very  properly 
made  an  ex-par te  enqui ry.  Certain  objections 
were  raised  to  this  enquiry  by  the  judg- 
ment-debtor;  but  the  Principal  Sudder 
Ameen,  on  the  authority  of  two  precedents 
of  the  High  Court,  viz.,  ist  August  1866. 
Volume  IL,*  page  132,  Civil  Reports,  and 
page  I,  Special  Number  of  Weekly  Reporter 
for  1862,  held  that  the  objector  having  failed 
to  appear  before  the  Ameen  could  not  be 
allowed  to  object  to  his  report.  We  have 
not  been  able  to  find  the  first  quoted, pre- 
cedent, but,  in  the  second,  wt  find  no- 
thing to  support  the  view  taken  by  fte 
Principal    Sudder   Ameen.    If.  a    defend- 
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[  ant  fails  to  appear  before  the  Ameen,  the 
investigation   is   made   in   his   absence  and 
perhaps  to   his   detriment,   and   he   cannot 
merely,  on  the  score  of  absence,  ask  for  fur- 
ther investigation   or   impugn   the  propriety 
of  the  enquiry  merely  on  the  score  that  It 
i  was  ex  parte.     But,  if  there  is  anything  in 
the  investigation  which  is  erroneous,  there 
!  can  be  no  reason*for  refusing  to  listen  to  the 
I  defendant's   or   debtor's    objection   to   it   in 
:  order  that  the  Court  may  do  justice.     Execu- 
tion-cases   are    in    general    very    carelessly 
tried  by  the  Lower  Courts.     They  seem  to 
think  that  the  debtor,  having  had  a  fair  trial, 
and  having  a  decree  existing  against  him, 
can  have    no    just    grounds    for    opposing 
i  l&easares  taken  in  execution ;  but,  as  the  en- 
[  qniiT  into  mesne-profits   is  frequently  very 
imperfectly  performed  by  the  Lower  Courts, 
and  the  principle  on  which  the  enquiry  is 
based  is  not  unfrequently  erroneous,   it  is 
qnite  necessary    that    objections    taken    by 
(iebtors  should  be  carefully  listened  to  and 
thoroughly  sifted.     In  the  present  case,  the 
debtor  raises  what  appears  to  us  a.  valid  ob- 
jection to  the   assessment.     He  objects  to 
tte  rates  adopted  by  the  Ameen,  viz.,  Rupees 
I  and  1-4  per  beegah,  because  he  says  the 
plaintiff  in  his  claim  only  asked  to  recover 
iKsne-profits  at  lo   annas  and  ii  annas  a 
leegah,  that  being  the  proper  rate  for  the 
land  according  lo  the  plaintiff's  own  showing. 
u  diis  be  so,  plaintiff  has  knowingly  assess- 
ed the  lands,  and  cannot  be  entitled  to  a 
i^her   rate    in    execution.      However,    we 
ive  not  the  plaint  before  us  to  verify  the 
tmth  of  the  appellant's  assertion.     It  is  true 
that  the  decree  directed  that  mesne-profits 
*efe  to  be  ascertained  in  execution,  and,  had 
ftimiff  estimated  them  in  his  plaint  in  a 
iBieral  way,  with  the  view  of  determining  the 
^'ahieof  the  suit,  he  would  have  been  entitled 
•^  lecover  whatever  sums  had  been  realized 
J^^re  capable  of   being  realized  by  the 
Wendant;  but,  when  he  come*s  into  Court, 
•»d  knowingly  fixes  the  rates  of  each  beegah 
w  kmd,  we  think  he  is  bound  by  his  own 
HKMinent.    There  were,  however,  items  of 
•Ofie-profits  which   required  to  be  investi- 

Ci  at  the  time   of    execution,   and   this 
now  been  done  by  the  Ameen,  and  we 
I   "tt  the  appellant's    objections    regarding 
,  •^t  '.  ^.,  the  value  of  fruit  from  certain 
^approp«ated  by  defendant,  are  unten- 
yfc-    We  remand   the  case  to  the   Lower 
.'  Jwt  for  an  examination  of  the  plaint,  and 
djreding  the   Principal   Sudder  Ameen  to 

(P'eihe  mesne-profits  according  to  the  rates 
^'^w^ed  by  the  plaintiff  if  these  jire  distinctly 
ttenfiowd  in  the  plaint.  I 
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The  12th  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  TT/.,  Chief 
Justice,  and  L.  S.  Jackson,  Judge, 


Evidence — Copyl'of^translation  of  Magfistrate's 
supposed  English  order  under  Act  IV.  of  1840 
— Hindoo  Law— Joint  heirs — Widow. 

Case  No.  2647  of  1866  under  Ad  X,  of  1859. 


Special  Appeal  from  a  decision  passed  by 
Mr,  R.  P,  Jenkins y  Additional  Judge  of 
Tirhoot,  dated  the  iSth  July  1866,  modi- 
fying  a  decision  passed  by  Mr.  F,  W.  V, 
Peterson,  Assistant  Collector  of  that  Dis" 
trict,  dated  the  ^h  August  iS6^, 

Ramjee  Lai  (one  of  the  Defendants),  Appel- 
lant, 

versus 

Mr.  George  Anderson,  Acting  Manager- 
General  of  the  Raj  of  Durbhangah,  on 
behalf  of  the  Court  of  Wards  (Plaintiff), 
and  another  (Defendant),  Respondents, 

Baboos  Dwarkanath  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Mohinee 
Mohun  Roy  for  Respondents. 

A  copy  of  a  translation  of 'what  a  Magistrate  is  sup- 
posed to  have  said  in  English  in  a  proceeding  under 
Act  IV.  of  1S40  is  no  evidence  of  an  adtnission. 

It  was  held  impossible  under  the  Hindoo  Law  that 
the  widow  and  the  defendant  in  this  case  could  both  be 
heirs. 

Peacock,  C,J,—^^  think  it  quite  clear 
that  a  copy  of  a  translation  of  what  the  Magis- 
trate is  supposed  to  have  said  in  English 
in  a  proceeding  under  Act  IV.  of  1840  is 
no  evidence  of  an  admission  which  could 
bind  the  defendant,  special  appellant.  We 
do  not  think  that  there  was  any  evidence 
adduced  against  this  defendant  to  prove  that 
he  was  the  heir.  On  the  contrary,  the 
plaintiff  recovered  against  the  widow  in 
another  suit  upon  the  allegation  that  she 
was  the  heir.  Notwithstanding  that  in  this 
case  he  says  that  the  defendant  and  the 
widow  were  joint  heirs.  It  is  impossible, 
however,  that  they  could  be  both  heirs, 
whether     under      the    Mitakshara    or    the 

Dyabhaga. 

We  thinW;  therefore,  that  there  is  no  evi- 
dence  against  the  defendant  that  he  was  the 
heir,  and  consequently  no  evidence  that  he 
was  liable  for  the  rent  due  to  the  plaintiff. 
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The  appesbl  us  decreed,  the  decision  of  the 
Lower  Appellate  Court  reversed,  and  the 
decision  of  the  first  Court  affirmed  with 
costs.  But,  as  the  widow  appeared  without 
necessity,  we  do  not  think  that  she  is  en- 
titled to  her  costs. 


The  1 2th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

S»pecific  performance  of  contract — Damag^es. 

Case  No.  2516  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Painay  dated  the  i^h  August 
i866y  affirming  a  decision  passed  by  the 
Sudder  A  meen  ef  that  District,  dated  the 
24ih  April  1866, 

Bal  Gobind  Muhtoon  (Plaintiff),  Appellant, 

versus 

Meer  Lutafut  Hossein  and  others 
(Defendants),  Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Mr,  R,  E,  Twidale  and  Moonshee  Ameer  Ali 

for  Respondents. 

Held,  under  the  circum stances  of  the  case,  that  there 
was  not  such  a  contract,  on  consideration  received,  as  to 
make  this  a  case  when  a  suit  for  specific  performance, 
rather  than  a  suit  for  damag^es,  should  be  field  to  be  the 
correct  form  of  action . 

Bayhy^  J. — In  this  case  the  admitted  facts 
are  these : — 

The  plaintiff  sued  for  specific  performance 
of  an  alleged  contract  to  give  him  a  lease. 
Pkintiff  applied  by  petition  to  the  proprietors 
of  the  village  for  the  lease,  and  tendered 
parent  in  advance,  but  payment  was  not 
received.  These  proprietors,  however, 
wrote  upon  the  petition  their  approval  by 
the  word  "  munjoor."  Subsequently,  one 
of  the  proprietors,  who  represented  -^ths  of 
the  property,  instead  of  giving  plaintiff  a 
lease  of  that  portion,  renewed  the  old  lease 
of  the  previous  lessee. 

The  first  Court  held  that  the  writing  of 
the  assent  on  the  plaintiff's  petition  by  the 
proprietor  of  the  -j^ths  and  the  tender  of  the 
money  constituted  such  a  contract  that 
specific  performance  should  be  decreed,  and 
the  first  Court  decreed  accordingly. 

The  Lower  Appellate    Court^^'holds  that 
the  circumstances  do  not  show  such  a  con- 
tract that  specific  performance  should  be  de- ! 
creed,  and  that  defendant  is  not  in  a  position  ; 


to  perform  his  alleged  contract  after  he  has 
renewed  the  lease  to  his  old  lessee.  The 
Lower  Appellate  Court  recorded'  that,  whether 
plaintiff  has  a  right  of  action  for  damages 
or  not,  is  not  now  in  question. 

The  special  appeal  is  on  the  grounds,  rU^ 
that  the  Lower  Appellate  Court  has  not 
gone  on  defendant's  own  plea,  which  was 
that  it  was  for  plaintiff's  fault  that  the  con- 
tract was  not  carried  out ;  2ndy  that  the 
correct  view  was  not  that  defendant  could 
not  fulfil  his  contract,  because  he  had  renew- 
ed the  lease  to  the  former  lessee  ;  but  that 
the  former  lessee  should  not  have  the  renev- 
ed  lease  recognized,  but  that,  instead  of  that, 
plaintiff  should  obtain  such  lease  under  de- 
fendant's assent  to  the  contract. 

We  are  of  opinion,  under  the  state  of  facis 
above  given,  that  there  was  not  such  a  con^ 
tract,  on  consideration  received,  as  to  make 
this  a  case  where  a  suit  for  specific  perform- 
airce  rather  than  a  suit  for  damages  should  be 
held  to  be  the  correct  form  c^  action. 

The  cases  which  have  been  cited  in  sup- 
port of  the  special  ap{>eal,  3  Weekly  RepoKt- 
er,  page  64,  and  Sudder  Dewanny  Adawlnt, 
1859,  page  1446,  do  not,  in  fact,  support  the 
special  appeal ;  and,  on  the  other  hand,  in  the 
cases  with  similar  surrounding  circumstances^] 
we  find  specific  performance  not  to  have^ 
been  decreed. 

In  this  view  we  dismiss  the  special  appeal 
with  costs. 


The  I2lh  February  1867. 

Present : 

The  Hon'ble  C,  B.  Trevor  and  F.  A.  Glover, 

Judges, 

E  zecution — Ejectment 

Case  No.  2134  of  1866. 

Special  Appeal  from  a  decision  passed  by  Ba- 
boo Kadarnath  lianerjeCy  Additional  Prifh 
cipal  Sudder  Ameen  of  East  Burdwan^^ 
dated  the  lyth  May  1866,  affirming  a  ded" 
sion  passed  by  the  Moonsiff  of  that  Districi\ 
dated  the  igth  April  /86j, 

Nubo  Kishen  Mookerjee  (Plaintiff),  Appel- 
lant, 

versus 

Hurish  thunder  Banerjee  (Defendant), 
•      Respondent, 

h 
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Bahoo  Tarucknath  Sein  for  Appellant. 
No  one  for  Respondent. 

Receipt  of  rent  subsequent  to  a  decree  for  ejectment 
■Blier  Section  78,  Act  X.  of  1859,  from  a  tenant  against 
whom  the  decree  was  passed,  renders  execution  of  the 
decree  impos  sible. 

Trevor,  J, — Plaintiff,  special  appellant, 
in  November  ^864,  sued  the  defendant, 
a  purchaser,  for  possession  of  a  jote  former- 
ly belonging  to  one  Nuddea  Chand  Goopto, 
against  whom  he  had  obtained  a  decree  for 
^ectment  under  Section  78  of  Act  X.  of 
1859,  on  the  i6th  June  1862. 

The  defendant,  a  purchaser,  pleads  that 
the  sale  and  purchase  of  such  jotes  was 
customary  in  the  villages  in  which  the  lands 
irere  situated;  that  plaintiff  had  never 
execated  his  decree,  but  had  received  the 
rent  for  the  same  subsequently ;  that,  conse- 
qneutly,  he  was  not  now  entitled  to  eject 
&e  tenant  from  the  land,  notwithstanding 
bis  decree. 

The  Lower  Courts  both  dismissed  the 
plaintiff's  claim  for  reasons  into  which  it 
it  unnecessary  to  enter  at  length. 

Plaimiff  now  appeals  specially,  urging 
that  the  Lower  Court  was  in  error  in  not 
giving  effect  to  the  previous  decree  of  the  De 
pmy  Collector,  dated  i8th  June  1862,  which 
avarded  possession  of  the  disputed  lands 
Id  him ;  and,  2nd^  that,  as  the  defendant's 
vendor  did  not  pay  the  rent  decreed  against 
Um  within  15  days  from  the  date  of  the 
decree,  that  decree  has  become  final,  and 
defendant  cannot  dispute  its  validity. 

The  Lower  Court  has  found  that  plaintiff 
kas  received  the  rents  subsequent  10  the 
decree  from  the  tenant  against  whom  the 
decree  was  passed.  Under  these  circum- 
ttances,  execution  became  impossible,  how- 
ever legal  it  might  have  been  under  other 
circumstances.  We  dismiss  the  appeal  with 
costs. 


The  1 2th  February  1867. 

Present : 

ThcHon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Encation—Prtiicipal  and  Agfent— Sobstttotion. 

Case  No.  575  of  1866. 

'ihallantinis  Appeal  from  an  order  passed 
h  'A^  Judge  of  Bhaugulporey  daled  the 
«)M  July  1 866,  reversing  an  order  pa:  \  d 
h  the  Principal  Sudder  Am/on  of  that 
Diitrict,  dated  the  tgth  May  1S66, 


Hhobo  Tarinee  Dossia  and  others  T Judgment- 
debtors),  Appellants, 

versus 

Madhiib  Chimder  Dutt  (Decree-holder), 

Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Otool  Chunder 
Mookerjee  for  Appellants. 

Baboo  Juggodanund  Mookerjee  for  Re- 
spondent. 

When  a  plaintiff  sues  as  agent,  and  the  suit  is  dis- 
missed on  the  ground  that  it  snould  have  been  broug^ht 
in  the  name  of  the  principal,  execution  for  a>sts,  Ac** 
cannot  be  issued  against  the  principal,  his  name  not 
appearing  in  the  decree,  and  there  being  no  evidence 
that  the  suit  was  instituted  or  prosecuted  by  his 
directions. 

Macphersbn,  J. — Gokul  Chund  Doss, 
styling  himself  gomashtah  of  Koylashnalifa, 
obtained  a  decree  against  the  respondent  for 
a  certain  sum  of  money.  The  decree  being 
appealed  against,  the  Lower  Appellate  Court 
summoned  Koylashnath  as  a  witness.  He 
failed  to  attend,  and,  therefore,  the  Court  fined 
him  500  rupees,  and,  treating  him  as  the 
person  really  interested  in  the  suit,  reversed 
the  order  of  the  Court  of  first  instance,  and 
dismissed  the  suit  of  Gokul  Chund.  This 
decision  was  confirmed  in  special  appeal  by 
this  Court — the  Court  declaring  also  that 
the  suit  was  wrongly  brought  in  Gokul 
Chund's  name,  as  Gokul  Chund's  whole  case 
was  that  he  was  suing  merely  as  agent  for 
and  on  behalf  of  Kovlashnath.  The  decree 
of  the  High  Court  states  that  Gokid  Chund 
Doss  is  appellant  (nothing  being  said  in  the 
decree  as  to  his  being  agent,  &c.,  of  Koylash- 
nath):  his  appeal  is  dismissed:  and  'Mt  is 
"ordered  and  decreed  that  the  plaintiff, 
'*  appellant,  do  pay  to  the  defendant,  re- 
"  spondent,  the  sum  of  Rupees  83,"  being 
the  costs  of  the  appeal. 

It  is  alleged  that,  pending  the  appeal  to 
the  Lower  Appellate  Court,  the  decree  of 
the  first  Court  was  executed,  and  either  the 
amount  due  under  the  decree  was  realiaed,  or 
certain  timber,  the  subject  of  this  suit,  was 
recovered  from  the  judgment-debtor. 

Under  and  in  execution  of  the  decree  of 
the  High  Court,  the  respondent  has  now 
applied  for  execution  against  the  present 
appellant,  who  is  the  widow  and  represent- 
ative of  Koylashnath,  who  is  now  dead. 
The  ground  of  the  application  is  that 
she  is,  or  ought  to  be  made,  liable  in 
the  room  of  Gokul  Chund,  inasmuch  as 
Koylashnath  in  his  lifetime  and  the  appel- 
ant since  his  death  are  the  persons  who, 
although  appearing  under  the  name  of 
Gokul  Chund,  were  really  before  the  Court 
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in  the  original  suit.  The  appellant  contends 
that,  inasmuch  as  no  decree  was  ever 
passed  either  for  or  against  Koylashnath  or 
herself,  she  cannot  be  made  liable  under 
decrees  on  which  Gokul  Chund  alone  is 
liable ;  and  she  -further  urges  that,  if  the  re- 
spondent desired  to  have  made  Koylashnath 
or  the  appellant  liable,  he  ought  to  have  had 
them  added  as  parties  in  the  original  suit, 
and  ought  to  have  had  his  decree  drawn  up 
so  as  to  include  them.  We  think  the  ap- 
pellant is  clearly  right;  and  that,  whether 
she  or  her  husband  were  or  are  beneficially 
interested  in  the  suit,  execution  cannot 
issue  against  her  under  the  circumstances. 
As  the  case  stands,  there  is  absolutely  no- 
thing on  which  to  base  the  a^Dplication  to 
make  the  appellant  liable,  save  the  one  fact 
that  Gokul  Chund  was  the  agent  or  servant 
of  Koylashnath.  There  is  no  evidence  that 
Koylashnath  was  the  person  really  suing,  or 
that  the  suit  was  brought  by  his  directions. 
We  reverse  the  order  of  the  Lower  Court 
vrith  costs. 


The  1 2th  February  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Sale  in  execution — ^Joint  family  property — Minor 
brother's  share — r^arol  evidence  (to  alter  or  ex- 
plain written  contract). 

Case  No.  2510  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Luckhee  Narain  Miiter,  Addi- 
tional Principal  Sudder  Ameen  of 
Mymensinghy  dated  the  gth  July  1866, 
reversing  a  decision  passed  by  Baboo 
Mothooranath  Ghose,  Moonsiff  of  Net- 
trokonahy  dated  the  24th  August  186^. 

Ram  Lochun  Shaha  (Defendant),  Appellant, 

versus 
Unnopoorna  Dossee  (Plaintiff),  Respondent. 

Bahoos  Otool  Chunder  Mookerjee  and  Anund 
Chunder  Ghosal  for  Appellant. 

Baboo  Taraprosunno  Doss  for  Respondent. 

A  minor  brother's  share  in  a  joint  family 
held  not  liable  under  a  sale  advertisement 
ferred  solely  to  the  rights  aud  interests  u 
brothers  who  did  not  represent  him. 

Extrinsic    evidence    is    not    admissible 
written  contract,  or  to  show  that  its  meaning 
from  what  its  words  import.     Where  there 
ambiguity  in  the  wording,  parol  evidence  is 
to  explain  it. 


estate  was 

which  re- 

\  his  elder 

to  alter  a 
is  different 
is  a  latent 
admissible 


Glover^  J, — This  was  a  suit  by  the 
special  respondent  to  recover  possession  of  a 
2i-gundahs  share  for  herself,  and  of  a  3- 
cowrees  i  krant  share  for  her  minor  son,  of 
a  certain  talook  under  the  following  cir- 
cumstances : — 

She  alleged  that  she  and  her  husband's 
brother,  Ram  Gunga,  jointly  purchased  a  5- 
gundah  share  of  the  property  ;  that,  on  Ram 
Gunga's  death,  her  three  sons,  Joy  Kisto, 
Pran  Kisto,  and  Ram  Coomar,  succeeded  to 
his  share,  taking  3  covvrees  i  krant  each, 
and  that,  in  execution  of  a  decree  against 
her  two  elder  sons,  Pram  Kisto  and  Joy 
Kisto,  who  are  majors,  the  judgment-creditor 
attached  and  caused  to  be  sold  the  entire 
estate,  and  that  thus  the  auction- purchaser 
dispossessed  her  of  her  2^  gundahs,  and  her 
minor  son  Ram  Coomar  of  his  3-cowrecs 
I -krant  share. 

The  defendant  (special  appellant)  pur- 
chased at  auction  on  the  5th  January  1863. 
He  avers  that  the  entire  5  gundahs  belonged 
under  a  deed  of  sale  to  four  persons,  ^m 
Gunga  and  the  three  sons  of  the  plaintiff: 
and  that  the  decree  which  was  against  the 
estate  of  Ram  Gunga  and  against  Pran 
Kisto  and  Joy  Kisto  themselves,  and  as  repre- 
sentatives of  their  minor  brother,  Ram 
Coomar,  was  effectual  against  the  entire  5- 
gnndahs  share,  which  was,  therefore,  pro- 
perly sold  in  satisfaction  of  the  judgment- 
creditor's  decree. 

The  first  Court  held  that  the  property  was 
purchased  by  Ram  Gunga,  Unnopoorna,  Joy 
Kisto,  and  Pran  Kisto;  that  neither  Unno- 
poorna's  share  nor  Ram  Gunga's  were  sold 
in  execution;  and  ihat  plaintiff  was,  there- 
fore, entitled  to  recover  one-fourth,  or  i- 
gundah  i-cowree  share  for  herself,  and  a  i- 
cowree  2-krants  share  for  her  minor  son 
Ram  Coomar,  as  joint  heir  of  Ram  Gunga. 
He  allowed  execution  to  proceed  against 
Joy  Kisto  and  Pran  Kisto  in  respect  of  their  I 
shares  boih  by  purchase  and  inheritance. 

But  the  Judge,  on  appeal,  considered  that 
the  sale  was  made  to  Ram  Gunga  and 
Unnopoorna  alone,  that  the  plaintiff  was 
entitled  to  one-half,  and  that  Ram  Gunga's 
share  was.  not  sold  in  execution,  but  only 
the  elder  son's  portion  of  it.  He  gave  a 
decree,  therefore,  to  the  plaintiff  for  her 
entire  claim. 

The  defendant  now  appeals  specially, 
urging  that  the  Judge  has  misunderstood 
the  effect  of  the  execution-sale,  and  ihat  he 
has  misconstrued  the  deed  of  conveyance  in 
supposing;nhat  the  property  was  bought  by 
Ram    Gunga    and    Unnopoorna.      Special 
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appellant  adds  that  the  oral  evidence  of 
Joy  Kisto  was  not  admissible  to  var}'  the 
express  terms  of  the  kubalah. 

With  regard  to  the  first  objection,  we  think 
that  the  Lower  Court  was  right.  The  de- 
cree might  have  been  passed  against  all  the 
family ;  but,  in  this  particular  case,  we  have 
to  do  with  the  sale  *'  ishtahar  "  only,  and  to 
see  from  that  •what  was  the  interest  sold. 
This  "notice**  contains  the  names  of  Joy 
Kisto  and  Pran  Kisto  only ;  there  is  no 
mention  of  their  minor  brother  Ram  Coomar, 
nor  of  the  interest  formerly  held  by  Ram 
Gunga.  The  thing  sold  was  the  right  and 
interest  of  the  two  major  brothers,  neither 
more  nor  less. 

In  support  of  special  appellant's  contention, 
that  the  mention  of  their  names  really  in- 
cluded the  whole  family,  inasmuch  as  the 
elder  brothers  represented,  not  only  their  own 
purchased  shares,  but  also  that  of  their 
minor  brother,  as  well  as  the  estate  of  Ram 
Gunga,  we  have  been  referred  to  the  case 
of  Ishan  Chunder  Mitter  versus  Buksh  Ali 
(I.  ^Marshall  614),  where  property  belonging 
by  inheritance  to  a  minor  son  was  sold  in 
Barisfaction  of  a  decree  against  the  widow  of 
his  father,  the  deceased  obligor,  although 
the  sale  advertisement  described  the  property 
as  belonging  to  the  widow. 

We  do  not  see  any  analogy  between  the 
two  cases.  The  widow  had  no  personal 
interest  in  the  property,  the  right  to  which 
was  in  her  minor  son,  and  the  entry  of  her 
name  in  the  sale  advertisement  could  not 
mislead  any  one.  The  sale  of  the  property 
was  made  in  the  widow's  name,  not  per- 
sonally, but  in  her  character  of  repre- 
sentative of  her  minor  son's  interest  in  the 
property  of  the  deceased  obligor. 

In  the  present  case,  the  interests  of  the 
major  and  minor  brothers  were  distinct  and 
separate,  both  in  respect  of  their  own  shares 
and  of  what  they  succeeded  to  as  joint  heirs 
of  Ram  Gunga.  For  instance,  Joy  Kisto, 
Pran  Kisto,  and  Ram  Coomar,  held  a  certain 
share  by  purchase,  and  a  further  share  of 
one-third  each  as  heirs  of  their  uncle ;  and 
it  would  be  highly  improper  to  declare  the 
minor  brother's  share  liable  under  a  sale 
advertisement,  which  referred  solely  to  the 
tights  and  interests  of  the  two  elder  brothers, 
inasmuch  as  they  did  not  necessarily  repre- 
sent him.  ^ 

We  are  clearly  of  opinion,  therefore,  that 
Ae  rights  and  interests  of  Pran  Kisio  and 
]ojr  Kisto  only  were  sold,  and  that  the  exe- 
cmion-sale  cannot  affect  the  r?ght  of  either 
the  ^>ecial  respondent  or  her  son. 


But,  on  the  second  point,  we  think  that 
the  Judge  has  unmistakeably  misconstrued 
the  deed  under  which  special  respondent 
claims. 

It  is  a  conveyance  to  Ram  Gunga — Unno- 
poorna,  widow  of  Ram  Gunga,  as  mother 
and  guardian  of  Ram  Coomar — Joy  Kisto 
and  Pran  Kisto — to  the  uncle  and  three 
nephews  that  is.  There  cannot  be  the 
slightest  doubt  as  to  the  meaning  of  the 
Bengalee  words.  The  sale  is  made  to  the 
four  persons  above  enumerated,  and  the 
special  respondent's  name  is  entered  simply 
as  being  mother  and  guardian  of  Ram 
Coomar.  The  Principal  Sudder  Ameen  has 
chosen  to  alter  the  plain  meaning  of  the 
conveyance  on  the  strength  of  Joy  Kisto's 
evidence,  which  is  to  the  effect  that  Ram 
Gunga  and  Unnopoorna  were  the  sole 
purchasers. 

Now,  it  is  a  rule  of  law  that  extrinsic 
evidence  is  not  admissible  to  alter  a  written 
contract,  or  to  show  that  its  meaning  is 
different  from  what  its  words  import.  Where 
there  is  a  ** latent*'  ambiguity  in  the  word- 
ing, parol  evidence  is  admissible  to  explain 
it.  But,  in  this  case,  the  wording  of  the 
kubalah  is  perfectly  clear,  and  under  it  the 
widow  takes  nothing. 

Our  order  on  this  special  appeal  will, 
therefore,  be  that  the  plaintiff's  suit  to  re- 
cover what  is  alleged  to  be  her  own  share, 
viz..,  2  gundahs  2  cowrees,  be  dismissed, 
which  is  equivalent  to  decreeing  this 
special  appeal  as  against  her  with  costs  on 
special  respondent,  and  that  the  share  of 
Ram  Coomar  as  purchaser  under  the  kubalah 
and  as  joint  heir  of  Ram  Gunga  b'e  excluded 
from  the  operation  of  the  judgment-creditor's 
decree,  and  so  far  the  special  appeal  is  dis- 
missed with  costs. 


The  1 2th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Pleading^s — Proprietary  rig^hts. 

Case  No.  2994  of  1866. 

Special  Appeal  from   a   decision   passed  by 
the  Judicial  Commissioner  0/  Chota  Nag- 
pore,  dated  the   gth  August   1S66,  modi- 
fying a  decision  passed  by    the  Assistant 
Commissioner  of  Lohardugga,   dated  the 
22nd  A  ugust  186^. 

Pandey  Bishonaih  Roy  (Plaintiff),  Appellant^ 

versus 
Bhynib  Singh  (Defendant),  Respondent, 
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Baboo  Mohesh  Chunder  'Chowdhrr  for 

Appellant. 

No  one  for  Respondent. 

A  party  may  have  subordinate  risfhts  awarded  when 
they  arise  out  cf  the  principal  ripht  which  he  pleads. 
But  when  a  defendant  pleads  distinctly  a  japeerdar's  pro- 
prietary right  against  a  malik's  proprietary  right,  a 
Court  cannot  award  a  subordinate  right  of  occupancy  in 
no  way  arising  out  of  a  jageerdar's  proprietary  right,  but 
out  of  a  ryotee  right  never  pleaded  by  the  defendant,  and 
in  fact  incompatible  with  his  case. 

BayUy,  J. — Plaintiff  in  this  case  sues 
for  certain  lands  as  his,  on  his  proprietary 
right  of  malik,  and  which  lands  plaintiff 
alleges  defendant  occupied  as  plaintiff's  les- 
see, but  subsequently  set  up  an  adverse 
proprietary  title,  viz.^  as  jageerdars. 

Defendant  pleaded  that  they  as  jageerdars 
had  the  proprietary  right.  They  did  not 
allege  any  ryotee  or  lessee's  rights  or  of 
occupancy  arising  from  them. 

The  first  Court  held  that  plaintiff's  case 
was  fully  proved  ;  that  defendant  showed 
nothing  to  rebut  it  by  any  evidence  of  his 
own  jageer  title  ;  and  it  accordingly  decreed 
plaintiff's  suit. 

In  appeal  the  Lower  Appellate  Court  affirm- 
ed this  decision,  but  added  :  *'  Since  the  de- 
"  fendant  had  admittedly  been  in  possession  of 
"  a  portion  of  the  land,  if  not  the  whole,  from 
"  1909  S.,  he  has  acquired  a  right  of  occu- 
"  pancy,  and  he  must  retain  possession,  pro- 
"  vided  he  pays  rent  at  the  village  rates.'' 

From  that  portion  of  the  judgment  of  the 
Lower  Appellate  Court  cited  in  inverted  com- 
mas, plaintiff  appeals  specially,  urging  that, 
as  defendant  never  pleaded  a  ryoiee  title, 
or  any  right  of  occupancy  under  such  a  title, 
or  appealed  from  the  decision  of  the  first 
Court  on  such  a  plea,  and  plaintiff  never  ad- 
milted  such  a  title,  and  defendant's  sole 
case  was  that  his  jageer  title,  as  an  adverse 
proprietary  one,  should  prevail  against  that 
of  plaintiff  as  malik,  defendant  cannot  now 
have  any  benefit  of  a  right  of  occupancy 
attaching  only  to  those  who  plead  r}otee 
tenures. 

After  hearing  Counsel  and  referring  to  the 
record,  we  consider*  this  objection  a  valid 
on^.  There  is  no  adini>.sion  of  any  right  of 
occupancy.  There  is  only  an  allegation  by 
plaintiff  that  defendant  alL^ircs  a  false  pro- 
prietary right. 

A  party  may  have  subordinate  rights 
awarded  when  they  arise  out  of  the  princi- 
pal right  which  he  pleads.  i3ut,  wlien  a 
party  pleads  di>uncily  a  j^igeerdar's  proprie- 
tary right  against  a  malik's  pwprietary 
right,  a  Court  cannot  award  a  subordinate 
right  of  occupancy  which  in  no   way  arises 


out  of  a  jageerdar's  proprietary  right,  bat 
out  of  a  ryotee  right  never  pleaded  by 
defendant,  and  in  fact  incompatible  wim 
defendant's  case.  This  is  not  deciding  what 
had  to  be  decided,  viz.,  whether  it  was 
plaintiff's  malikee  or  defendant's  jageer  land, 
but  another  matter  which  was  not  in  the 
pleadings.  A  case  in  point  was  decided  by 
this  Court  on  5ih  January  t865.  We,  ac- 
cordingly, decree  this  special  appeal  with 
costs. 


The  13th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shnmbhoonath 

Pundit,  Judges, 

Hindoo  Law —  Sale  by  daug^liter  —  Legal 
necessity  —  Sradh  by  mother. 

Case  No.  2539  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sylhet,  dated  the  3rd  Ju\f 
j866,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  JJii 
January  1866. 

Raj   Chunder  Deb  Biswas   (PJaintiff),  A^ 

pellanty 

versus 
SheeshooRam  Deb  and  others  (Defendants), 

Respondents, 

Baboo  Greesh  Chunder  Ghose  for  Appel- 
lant 

No  one  for  Respondents. 

According  to  Hindoo  Law,  the  sradh  of  a  mother  is 
not  a  leg^al  necessity,  as  that  of  the  father  is,  to  justify 
a  sale  by  a  daufi^ter  to  the  prejudice  of  the  daughter'i 
son. 

Pundit,  J. — The  special  appellant  repre- 
sents the  rights  of  a  daughter's  son. 

The  plea  in  special  appeal  is  that  the 
Lower  Appellate  Court  has  wrongly  given  a 
decree  to  the  plaintiff  against  the  special  ap- 
pellant (a  purchaser  from  the  daughter  in 
possession  of  her  father's  estate),  because  it 
holds  that  the  special  appellant's  failure  to 
show  anything  to  the  contrary  of  what  the 
plaintiff  has  shown  supports  the  evidence 
produced  by  the  plaintiff,  which  (it  is  stated 
by  special  appellant)  the  Lower  Appeilalc 
Court  had  otherwise  held  to  be  weidc  and 
unsatisfactory.  ^ 

After  hearing  Counsel  and  referring  to  the 
record,  we  do  not  find  anything  wrong  in 
law  in  the  decision  of  the  Lower  Appellate 
Court.  It  Ijus  rightly  thrown  the  onus 
upon  the  purchaser  defendant,  aad  when  the 
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case  made  out  by  him  was  required  to  be 
disproved  by  the  special  appellant,  and  the 
Lower  Coart  found  that  the  latter  could  not 
ahow  anything  towards  such  disproof,  it 
felt  itself  justified  in  giving  a  decree  to  the 
plaintiff. 

The  special  appellant  further  argues  that, 
of  the  three  necessities  for  sale  by  the  daugh- 
ter pleaded  by*tbe  defendant  and  found  by 
the  Lower  Appellate  Court  in  his  favor  as 
piowd.  one,  ws.,  the  sradh  of  the  mother 
(the  widow),  is  not  a  legal  necessity,  as  that 
of  the  father  is,  to  justify  the  sale  by  the 
daughter  to  the  prejudice  of  the  daughter's 
son. 

We  agree  with  the  Lower  Appellate  Court 
in  its  view  of  the  Hindoo  Law.  Accordingly 
we  reject  the  special  appeal  without  costs,  as 
nobody  appears  for  the  respondent. 


The  13th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Appeftl—Witiiesaes— Section  163,  Act  VIIL 

of  1859. 

Caae  No.  1969  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Hooghlyy  dated  the  loth 
May  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  How  rah,  dated 
the  22nd  September  186^. 

Kcera  Chund  Dey  (one  of  the  Defendants), 

Appellant, 

versus 

Animd  Coomar  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Mr.  R.  E.  Twidale  for  Appellant. 

Bahoo  Roopnath  Banerjee  for  Respondents. 

Thottf^h  there  is  no  appeal  ag^ainst  an  order  of  a 
j^e  refusing  to  comply  with  an  application  under 
-^•ction  162,  Act  VIII.  of  1859,  requiring  the  attendance 
of  a  patty  to  a  suit  as  a  witness,  yet  the  Judge  is  bound 
to  nerciae  the  discretion  vested  in  him  by  that  Section 
yon  »  correct  assumption  of  the  facts.  This  not 
ttiiof  been  ione  in  the  present  case,  the  case  was 
"tttoded  to  the  Judge. 

Ktmp^  J, — ^This  was  a  suit  for  a  kuboo- 
'^  at  an  enhanced  rate  of»  rent.  The 
tondant  pleaded  that  he  held  tlie  lands  at 
I  filed  rate  of  rent  which  bad   not  been 


changed  from  the  time  of  the  Permanent 
Settlement,  and  filed  dakhilas  or  receipts 
for  rent  covering  a  very  long  period,  upwards 
of  twenty  years  before  the  commencement  of 
the  suit. 

The  Judge  decreed  the  plaintiff's  suit, 
and  fixed  3  rupees  as  a  proper  rate,  observ- 
ing that  not  only  were  the  receipts  not 
attested,  but  some  of  them  have  been  re- 
pudiated and  sworn  to  be  spurious  by  the 
grantor;  that,  under  such  circumstances,  it 
was  unnecessary  to  summon  the  talookdar 
to  prove  receipts  which  his  agent  repu- 
diated. 

In  special  appeal  it  is  contended  that 
the  Judge  should  have  summoned  the 
talookdar. 

The  application  requiring  the  attendance 
of  any  party  to  the  suit  as  a  witness  must 
be  made  under  the  provisions  of  Section  162 
of  Act  VIII.  of  i8$9  ;  it  must  be  a  special 
application,  and  sufficient  grounds  must  be 
shown  to  the  satisfaction  of  the  Court, 
otherr^ise  summons  shall  not  issue. 

There  is  no  appeal  against  an  order  of  a 
Judge  refusing  to  comply  with  such  applica- 
tion.    See  Weekly  Reporter,  Volume  I.,  page 
83,  Baboo    Ram    Sum    Singh,    defendant, 
appellant,  versus  Baboo  Gooroo  Dyal  Singh. 
When  a  Court  exercises  its  discretion  under 
the   above   quoted   Section,  it  is  bound  to 
exercise    such    discretion    upon    a    correct 
assumption  of  the  facts  of  the  case.     In  the 
present  instang^  we  find  that  the  Judge  has 
wrongly  assumed  that  the  agent  pronounced 
the  receipts  to  be  spurious.     He  did  nothing 
of  the  kind.     Some  of  ihem  he  admitted  to 
be  in  his  handwriting,  some  he  was  doubt- 
ful about ;  as  to  those  in  tlie  alleged  hand- 
writing  of   his  father,   a   former  agent,  he 
said   some   were   written  in   a   handwriting 
like    his    father's,    some   in   a   handwriting 
unlike  his  father's.     It  is,   therefore,   clear 
that,  when  the  Judge  refused  to  comply  with 
the  application  of  the  defendant  to  summon 
the  plaintiff,  he  was  under  the  impression 
that  the  agent  had  distinctly  sworn  that  the 
receipts  were  spurious,  and  that,  therefore, 
the  ends  of  justice  did  not  require  the  attend- 
ance   of    the    principal.     We    have    shown 
above  chat  this  impression  was  a  wrong  one ; 
and,  as  it  is  very  probable  that  the  Judge 
would  not  have  refused  the  application  had 
he  not  been  under  this  error,  we  remand 
the  suit  to  enable  the  Lower  Court  to  exer- 
cise the  c^iscretion  vested  in  it  by  Section 
162,  simply  remarking  that  this  is  a  suit  in 
which  it  appears  to  us  very  desirable  that 
,  the  plaintiff  should  be  examined. 
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The  13th  February  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Enhancement—  Section  17,  Act  X.  of  1859. 

Case  No.  2126  of  i860  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  ofjessore,  dated  the 
joth  May  1866,  affirming  a  decision  passed 
by   the   Deputy    Collector   of  Magoorah, 

'     dcUed  the  28th  November  186^, 

Nubo  Coomar  Biswas  (Defendant),  Appel- 
lant, 

versus 

Mr.  Thomas  Oman  (Plaintiff),  Respondent. 

Baboos  Khetturnath  Bose  and  Kedarnath 
Chatterjee  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for  Respondent. 

With  reference  to  the  first  g^round  Specified  in  Section 
17,  Act  X.  of  1851;,  it  is  not  sufficie^  to  find  that  the 
enhanced  rent  claimed  is  the  same  as  that  in  an  ad- 
joining' village,  but  it  is  also  necessary  to  enquire 
whether  that  rent  is  paid  by  the  same  class  of  ryots,  or 
whether  the  land  is  of  a  sinnlar  description,  or  whether 
it  possesses  similar  advantages. 

Markby  J  J, — This  case  must  be  remanded 
for  the  Judge  to  enquire,  in  accordance  with 
Section  17  of  Act  X.  of  1859,  whether  the 
rent  claimed  is  at  the  rate  payable  by  the 
same  class  of  ryots  for  land  of  a  similar 
description  and  with  similar  advantages 
in  the  places  adjacent.  That  is  the  rent 
to  which  the  plaintiff  is  entitled  ;  but  the 
Lower  Appellate  Court  finds  only  that  the 
rent  claimed  is  the  same  as  that  in  an  ad- 
joining village,  without  any  enquiry,  as  far 
as  we  can  see,  into  the  true  question,  whe- 
ther that  rent  is  paid  by  the  same  class  of 
ryots,  or  whether  the  land  is  of  a  similar 
description,  or  whether  it  possesses  similar 
advantages.  All  these  points  must  be  en- 
quired into,  otherwise  the  fair  rent  of  the 
lands  in  question  cannot  be  ascertained. 

The  case  is,  therefore,  remanded  as  above 
directed,  with  reference  to  these  remarks. 


The  13th  February  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 
Confirmation  oi  possession — Lakheraj— Onos 

probandL 

Case  No.  2073  of  1866. 

Special  Appeal  from  a  dedfsion  pasud  by 
the  Principal  Sudder  Ameen  of  Shaha- 
bad,  dated  the  2*jth  June  1866,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  24th  February  1866. 

Baboo   Purseedh    Narain   Singh  and  others 
(Plaintiffs),  Appellants, 

versus 

Bissessur  Dyal  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Hem  Chunder  Banerjee,  Anund 
Gopal  Paultt,  and  Bhowanee  Churn  Dutt 
for  Appellants. 

Baboos  Dwarkanath  Mitter,  Mohesh  Chun- 
der Chowdhryy  and  Chunder  Madhub  GAcu 
for  Respondents. 

In  a  suit  for  confirmation  of  possession  of  certtin 
lands  sold  in  execution  of  a  decree  as  lakheraj,  the  <miiis 
was  held  to  lie  on  the  plaintiff  to  prove  his  title,  not- 
withstanding the  defendant's  admission  that  the  lands 
in  question  were  within  the  boundaries  of  the  plaintin  » 
zemindaree. 

Markby,  J, — This  was  a  suit  for  confirm- 
ation of  possession  brought  by  the  plaintiff 
in  consequence  of  certain  land  within  his 
zemindaree  having  been  sold  in  execution 
of  a  decree  as  lakheraj  land. 

At  the  trial  the  Lower  Appellate  Coan 
was  of  opinion  that  the  plaintiff  had  failed 
to  prove  his  possession,  and,  therefore,  dis- 
missed the  suit. 

The  plaintiff  now  contends  that,  as  the 
land  was  admitted  by  the  defendants  to  be 
witliin  the  boundaries  of  his  zemindaree, 
that  was  sufficient  to  entitle  him  to  a  decree, 
unless  the  defendants  coulc'  prove  their 
further  allegation  that  they  held  this  land 
as  lakheraj. 

We  are  of  opinion  that  this  contention  '^ 
unfounded,  and  that  the  decision  of  ^^ 
Lower  Appellate  Court  is  right.  K  it  were ^ 
otherwise,  no  zemindar  would  ever  bring  a 
suit  for  resumption  of  lakheraj  lands,  m 
which  it  is  admitted  that  he  must  show  re- 
ceipt of  rent,  but  would  always  sifc  nonnnai- 
Iv  foi  c  onfirmation  of  possession.  . 

'  The  next  point  is  that  the  Lower  Appel- 
late Court  has  not  considered  the  depositions 
before  the  *Ameen  who  made  the  fi^st  I 
.  enquiry  and  his  report;  but  we  do  not  tmn 
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that  such  is  the  fact,  because  we  find  the 
deposition  of  one  of  the  witnesses  specially 
teferred  to. 

With  regard  to  costs,  the  first  Court  was 
clearly  wrong  in  giving  pleader's  fees  for 
each  defendant  in  respect  to  the  value  of  the 
wbole  60  beegahs.  Under  Rule  7  of  the 
Rales  made  by  the  Court  in  respect  of  plead- 
er's fees,  the  fe^  for  each  defendant  should  he 
calculated  with  reference  to  the  value  of  the 
9e|Mirate  interest  of  each  defendant.  We 
yiinlc  we  ought  to  correct  this  plain 
violation  of  the  Rule ;  and  in  this  respect, 
therefore,  we  order  the  decree  of  the  Lower 
Appellate  Court  to  be  amended.  In  all 
other  respects  the  decree  will  be  affirmed, 
and  the  appeal  dismissed  with  costs. 


The  13th  February  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Ooit  Probandi — Suit  to  reverse  dedsipn  under 
Section  77,  Act  X  of  1S59. 

Case  No.  2521  of  1866. 

S fecial  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom^  dated  the  joth 
August  i860,  modifying  a  decision  pass- 
ed  by  the  Principal  Sudder  Ameen  of 
that  District^  dated  the  i6th  January 
1866, 

Range  Monee  Dossee  (Defendant),  Appel- 
lant^ 

versus 

Unnopoorna  Debia  (Plaintiff),  Respondent. 

Bahoo  Debendro  Narain  Bose  for  Appel- 
lant. 

Baboo  Sreenath  Doss  for  Respondent. 

The  oous  o£  proving  title  is  on  a  plaintiff  seeking  to 
^  a  person  formally  declared  by  a  decree  iinder  bec- 
^  77f  Act  X.  of  1859,  to  be  in  the  enjoyment  of  the 
(ttito(<fisputed  land,  and  consequently  m  possession. 

Glover,  J, — ^This  was  a  suit  to  recover 
P<*scssion  of  a  putnee  talook  by  reversing 
wrtijn  decrees  passed  under  Section  jj.  Act 
X.(rfi859,^in  favor  of  the  defendant.  The 
plaintiff  (special  respondent  before  us) 
jHeges  that  her  husband  got  the  putnee 
from  Gnnga  Moyee,  the  zemindar,  in  1258, 
w  held  it  till  dispossessed  by'the  defend- 
^  who,  in  collusion  with  the  ryots, 
Vol  VII. 


managed  to  get  sundry  suits  brought  under 
Ad  X.  decided  in  her  favor.  She  further 
states  that  the  defendant,  Rungo  Monee's 
husband.  Ram  Narain,  predeceased  Gunga 
Moyee,  and  that  the  widow  is  no  heir,  and 
has  no  claim. 

The  grantor  of  the  putnee  and  the  de- 
fendant are,  as  appears  from  the  record^ 
sisters-in-law. 

The  defendant,  Rungo  Monee,  denied  the 
gift  of  the  putnee,  and  also  Gunga  Moyee's 
right  to  grant  it,  she  being  a  childless  Hin* 
doo  widow,  and  having  at  best  only  a  life- 
interest  in  the  estate.  She  claims  the  estate 
on  the  ground  that  her  husband  survived 
Gunga  Moyee,  and  was  himself  the  rever* 
sioner. 

Both  the  Lower  Courts  decreed  the  plaint- 
iff's claim;  the  Judge  considering  that,  as 
plaintiff  was  in  i)ossession,  the  defendant,  who 
sought  to  disturb  that  possession,  must  prove 
her  title  which  she  had  failed  to  do.  He 
found  also  that  Ram  Narain,  the  defendant's 
husband,  had  predeceased  Gunga  Moyee> 
and  that  the  defendant  had  in  consequence 
no  right  as  heir. 

It  is  contended  in  special  appeal  that»  as 
the  defendant  is  in  possession  under  decrees 
of  Court,  the  plaintiff  seeking  to  oiist  her  is 
bound  to  prove  her  own  title,  and  that  the 
Judge  has  consequently  misplaced  the 
**onus,''  that  he  has  also  given  no  opinion 
as  to  the  genuineness  of  the  putnee. 

We  think  that  this  objection  must  be 
allowed.  The  special  appellant  has  been 
formally  declared  by  a  decree  under  Section 
77^  A6t  X.  of  1859,  to  be  in  the  enjoyment 
of  the  rent  of  the  disputed  land  and  con- 
sequently in  possession.  It  was,  therefore, 
incumbent  on  the  plaintiff,  seeking  to  oust 
her,  to  prove  her  title,  in  other  words,  to 
establish  xhe  factum  of  the  putnee.  Because, 
if  she  fail  in  that,  the  special  appellant,  who 
is  admittedly  in  possession,  although  not  as 
heir,  will  have  a  good  title  against  any  one 
not  coming  into  Court  in  that  capacity.  If 
the  putnee,  on  the  other  hand,  be  proved, 
then,  as  against  Rungo  Monee,  who  by  the 
Judge's  finding  is  held  to  be  a  stranger  to  the 
estate,  she  will  be  in  a  position  to  hold  the 
grant  until  some  reversioner  chooses  to  come 
forward  and  contest  it  on  the  ground  that 
Gunga  Moyee's  power  to  grant  a  putnee 
only  extended  to  the  time  of  her  own  life* 
We  remand  the  case,  therefore,  to  the  Judge, 
with  reference  to  the  above  remarks. 

Costs  will  foHow  the  result. 

a7-a 
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The  I3lh  Febraary  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  W.  S. 
Seton-Karr,  Judges. 

Regfistration  (Act  XVI.  of  1864). 

Case  No.  1868  of  1866. 
Special  Appeal  from  a  decision  passed  by 
Baboo  Kam  Taruck  Roy^  Principal 
Sudder  Ameen  of  West  Burdwan,  dated 
the  4th  May  rSSS,  affirming  a  decision 
passed  by  Baboo  fudoonath  Roy,  Moon- 
siff  of  Burjorahy  dated  the  joth  December 
1S65, 
Oojul  Mundul  (Plaintiff),  Appellant^ 

versus 

HerasutooUah  Mundul  and  others  (Defend- 
'  ants),  and  others  (Objectors),  Respondents, 

Baboo  Juggodanund  Mookerjee  for 
Appellant. 

No  one  for  Respondents.   • 

Under  Act  XVI.  of  1864,  a  decree  to  enforce  registra* 
tion  cannot  be  passed  in  respect  of  a  deed  presented  for 
registration  4  months  after  the  execution  of  the  deed. 

TrevorrJ' — The  plaintiff  in  this  case, 
special  appellant  before  the  Court,  sued  to 
bave  a  knbalah  registered  after  adjudication 
of  title.  He  alleges  that  defendants,  Hera- 
sutoollah  Mundul  and  others,  sold  the  land 
in  suit  to  him  for  200  rupees,  that  he  is 
In  possession  thereof,  but  that,  defendants 
refusing  to  register,  he  has  brought  the 
present  action  to  enforce  registration. 

The  main  defendant  did  not  appear,  but 
one  Juddo  Bibee  intervened,  stating  that  she 
had  a  share  in  the  property  covered  by  the 
dfsed  of  sale. 

.  Both  the  Lower  Courts  dismissed  the 
plaintiff's  suit»  mainly  on  the  ground  that, 
as  piaintiff  had  not  applied  to  the  Registrar 
and. been  refused  registration,  the  suit  does 
i)Ot  fall  under  Section  15  of  Act  XVI.  of 
1864 ;  adding  that,  as  the  Civil  Courts  are 
by  Section  13  of  the  Act  prohibited  from 
receiving  in  evidence  the  document  pleaded 
by  plaintiff,  plaintiff  s  suit  must  necessarily 
be  dismissed, 

•  Plaintiff  has  now  appealed  specially,  urg- 
ing that  his  suit  is  cognizable  by  the  Civil 
Courts  irrespective  of  Section  15  of  Act 
XVI.  of  1864,  and  that  it  should  be  remand* 
ed  for  re^investigation. 

'  This  suit  was  instituted  during  the  time 
•  o-      iLi        iw-       Act    XVL   of  1864 

*Bisso  Moyce  Dossia,     ,„^^  .     f___    .        .     ^ 

Plaintttf,  Appellant.  ^as  m  foree ;  and  we 

find  that  this  Court* 
has  lately  ruled  that,  if  a  suit  be  brought 


in  time,  and  a  decree  be  passed  within  the 
period  allowed  for  registration  in  Section  18 
of  the  Act  above  cited,  9/0.,  four  months 
from  the  date  of  the  execution  of  the  deed, 
a  decree  <::ompelling  the  registration  might 
be  issued,  and  this  notwithstanding  that 
the  provisions  of  Section  f  $  of  the  Act  had 
not  been  carried  out.  In  the  present  case 
the  decree  of  the  Court  df  first  instance 
was  passed  in  December  1865,  or  Pous  1271, 
more  than  4  months  after  Assar  127s,  ia 
which  month  the  deed  propounded  was 
executed. 

Following,  therefore,  that  decision,  as  |tbe 
time  within  which  the  Registrar  is  under 
the  law  authorized  to  register  a  deed  had  ex* 
pired  before  the  decree  of  the  Court  of  first 
instance,  nothing  remains  for  us  but  to  dis- 
miss this  special  appeal  with  costs. 


The  13th  February  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Pre-emption— Co-sharers— Neighbours. 

Case  No.  2018  of  1866. 

Special  Appeal  from   a  decision  passed  hy 
the  Judge  of  Sylhet,  dated  the  isth  June 
i866,  reversing  a  decision  passed  by  the  ' 
Maonsiff'  of  that  District,  dated  the  ipik 
January  1866. 

Roshun  Mahomed  and  oth^s  (Defendants), 

Appellants, 

versus 

Mahomed  Kuleem  and  others  (Plaintiffs), 

Respondents. 

Baboo  Greesh  Chunder  Ghose  for 

Appellants.  1 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

One  of  two  joint  sharers  has  no  prcfcrentianjite 
to  the  right  of  pre-emption  in  his  capaat^of  neighbour, 
but  is  equally  entitled  with  his  co-sharer  to  the  prn 
vilejge  of  pre-emption  without  regard  to  the  cxteat  of 
their  shares. 

Kemp,  7,i~THis  was  a  suit  founded  on^ 
right  of  pre-emption.    The  plaintiff  in  w\ 
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Mit,  the  vendor,  and  the  vendee,  are  admit- 
tedly co*sharer8  in  the  property  sold,  which 
is  a  jcmit  andivided  estate. 

The  pluntif!  claims  in  two  capacities,  as 
co-sharer  and  as  a  neighbour.  The  defend- 
ant, the  purchaser,  raises  two  points  in  his 
answer :  firsij  that  he,  being  a  co-sharer,  is 
entitled  equally  with  the  plaintiff;  and, 
secondly,  that  the  plaintiff  did  not  comply 
Vid)  the  requisitions  of  the  Mahomedan  Law, 
and  that,  consequently,  his  right  of  pre-emp- 
tion is  lost  to  him. 

The  Lower  Appellate  Court  finds  in  a 
somewhat  general  way  that  the  plaintiff  had 
done  all  that  the  law  required  him  to  do,  and 
gave  him  a  decree  for  the  whole  of  the 
property  claimed. 

In  special  appeal  it  is  contended  that, 
admitting  that,  on  the  face  of  the  finding  of 
tiie  first  Court,  the  requisitions  of  the  Maho- 
medan Law  have  been  complied  with,  it  is 
hopeless  to  contend  against  such  finding 
in  special  appeal,  still  the  defendant  has  an 
eqoal  right  with  the  plaintiff,  and  a  decision 
poblished  in  Volume  IIL,  Weekly  Reporter, 
page  71,  is  quoted. 

We  are  of  opinion  that,  unless  it  can  be 
sho^n  that  the  right  of  a  neighbour  overrides 
that  of  a  co-sharer,  the  plaintiff  19  not  en- 
titled to  a  decree  for  more  than  one- half  of 
the  property  claimed. 

On  turning  to  the  Hedaya,  Volume  IIL, 
Book  38,  Chapter  i,  page  562,  we  find  that 
tiie  right  of  shuffa  or  pre-emption  apper- 
tains, isiy  to  a  partner  in  the  property 
sold ;  2Hd,  to  a  partner  in  the  immunities  and 
appendages;  jrd,  to  a  neighbour;  and  the 
Older  in  which  the  persons  entitled  to  the 
right  is  founded  on  a  precept  of  the  pro- 
phet. A  partner  in  the  thing  itself  has  a 
wpcrior  right  to  either  of  the  other  classes, 
P»gcs66. 

The  plaintiff,  therefore,  has  no  preferen- 
tial title  as  a  neighbour,  and,  being  one  of 
the  hody  of  co-sharers  with  the  defendant, 
he  and  the  defendant  are  equally  entitled  to 
the  privilege  of  shuffa  or  pre-emption  with- 
oot  regard  to  the  extent  of  their  shares. 
iSit  page  566  of  the  Hedaya,  and  the  Deci- 
Jion  quoted  by  the  special  appellant,  Volume 
nU  Weekly  Reporter,  page  71.) 

We,  therefore,  amend  the  decision  of  the 
I^er  Codrt.  The  plaintiff  is  entitled  to 
a  decree  for  only  one-half  of  the  property 
claimed,  with  costs  of  all  the  Courts  in  pro- 
portion ;  excess  of  costs  to  be  borne  by  the 
PttiWiff,  sp^iat  i^spondent. 


The  13th  February  1867. 

Preseni : 

The  Hon'ble-Sir  Barnes  Peacock,  A7.,  CAief 
Juitict,  and  the  Hon'ble  H.  V.  Bayley, 

Limitation— Clause  S  Section  i,  Act  XIV.  of 

1859 

Case  No.  2561  of  1866. 

Special  Appeal  from  a  decision  of  the  Judge 
of  Sarun,  dated  ike  241)1  of  A  ugust  1866^ 
affirming  a  decision  of  the  Principal  Sud- 
der  Ameen  of  that  District,  dated  the  14th 
September  i86j, 

Mussamut  Oleo-unissa  (Plaintiff),  Appellant, 

versus 

Buldeo  Narain  Singh  and  others  (Defend- 
ants), Respondents. 

Baboo  Kalee  Kishen  Stin  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for  Respond* 

ehts. 

The  final  decision,  award,  or  order  contemplated  by 
Clause  s>  Section  1,  Act  XIV.  of  18^9,  is  a  final  decision 
of  the  Court  which  has  competent  lurisdiction  to  deter-' 
mine  the  case  finally,  and  not  the  order  of  a  Court 
superior  to  such  Court  dismissinff  an  appeal  from  the 
decision  of  such  Court  for  want  of  jurisdiction. 

Peacock,  C.  J.— We  think  that  the 
Judge  was  quite  right  in  this  case.  The 
question  turns  on  the  construction  to  be  put 
upon  Clause  5,  Section  i.  Act  XIV.  of  1859. 
It  says  that  the  period  of  limitation  appli- 
cable *'  to  suits  to  alter  or  Set  aside  summary 
"  decisions  and  orders  of  any  of  the  Civil 
"  Courts  not  established  by  Royal  Charter, 
"when  such  suit  is  maintainable,"  is  *' one 
"year  from  the  date  of  the  final  decision, 
"  award,  or  order  in  the  case." 

It  is  contended  that  the  order  of  the  High 
Court,  in  which  it  was  held  that  no  appeal 
would  lie  from  the  summary  order  of  the 
Principal  Sudder  Ameen,  is  the  final  order. 
It  appears  to  us  that  the  final  decision, 
award,  or  order  in  the  case  intended  by  the 
5ih  Clause  of  Section  i  is  the  final  decision 
of  the  Court  which  has  competent  jurisdic- 
tion to  determine  the  case  finally.  Conscr 
quenlly,  the  order  of  the  Principal  Sudder 
Ameen,  against  which  no  appeal  would  lie 
to  this  Co)irt«  was  the  final  order  in  the  case'; 
and  therefore  Uie  period  of  limitation  datds 
from  the  time  when  that  order  was  pa88e4» 
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and  not  from  the  time  when  the  High  Court 
passed  an  order  declaring  that  an  appeal 
would  not  lie  from  that  order  of  the  Principal 
Sudder  Ameen. 

We  would  add  that,  if  the  order  of  the 
High  Court  in  this  case  was  the  final  order, 
any  order  of  the  High  Court  which  may 
hereafter  be  made  in  similar  cases,  dismiss- 
ing an  appeal  for  want  of  jurisdiction,  would 
be  the  final  order. 

The  decision  of  the  Lower  Appellate 
Court  is  affirmed  with  costs. 


The  13th  February  1867. 


Present  : 


Special  Appeal  from   a   decision  pcused  by  \ 
the  Principal  Sudder  Ameen  of  Sarun^  j 
dated  the  24th  of  July   i866y   affirming 
a  decision  of  the   Sudder  Ameen  of  that  \ 
District,  dated  the  t6th  September  iS6j,       ' 

'  Ram  Khelawun  Singh  (Plaintiff),  Appellant, 

versus 

I 

1 

Mussamut  Soondra  and  others  (Defendants),  I 

Xespondents,  \ 

Baboo  Divarkanath  Mitter  for  Appellant. 

.  Mr.  R.  T.  Allan  and  Baboo  Kally  Kishen    1 
Sein  for  Respondents, 

A  landowner  who,  after  the  expiration  of  a  lease, 
continues  to  receive  rent  for  a  fresh  period,  must  be 
considered  to  have  acquiesced  in  the  tenant  continuing 
to  hold  upon  the  terms  of  the  original  lease,  and  cannot 
turn  out  the  tenant,  or  treat  him  as  a  trespasser*  with- 
out  giving  him  a  reasonable  notice  to  quit. 

Peacock,  C.  7.— We  think  that  the  deci- 
sion of  this  Court  (dated  27th  May  1864, 
Ramkurun  Sing  vs,  Sheo  Surun  Sing),  which 
is  referred  to  by  the  Principal  Sudder  Ameen, 
Is  correct  in  law. 

The  father  of  the  defendant  in  this  case 
held  under  a  lease  from  yea%  to  year. 
Upon  his  death,  the  son  continued  in 
possession  at  the  same  amount  of  rent  which 


was  paid  under  the  lease  by  the  father. 
Under  these  circumstances  it  seems  to 
be  clear  that  there  was  an  implied  agree- 
ment between  the  landowner  and  the  son  • 
that  the  son  should  hold  upon  the  terms  of 
that  original  lease,  namely,  that  he  should 
hold  from  year  to  year  at  the  rent  resef\*ed 
by  the  original  lease.  If  this  were  not  so, 
a  landowner  might,  under  similar  circum- 
stances, receive  several  kists  of  rent  from  a 
ryot,  and,  when  his  crops  were  ready  to  be 
reaped,  might  turn  round  and  tell  the  ryot 
that  he  was  a  trespasser,  and  must  quit 
immediately,  instead  of  allowing  him  to 
continue  until  the  end  of  the  year,  and  reap 
the  crops.    That  would  be  unjust. 


According  to  English  Law,  and  according 
to  the  general  principles  of  justice,  if,  after 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C;i/>/:^^«  .e^P'^^'o*^    ?^    a    ^«f«'    *   landowner 

Justice,  and  theHon'ble  H.  V.  Baylev, :  f^ntinue  to  receive  rent  for  a  fresh  penod, 

.  y^^gf^  ^    '     he  must  be  considered  to  have  acquiesced  m 

•^     ^  *  the  tenant's  continuing  to  hold  upon  the 

(of  tenant  holding  over)— Acqoies-   ^^^"^^  of  the  original  lease,  and  cannot  tun 

cence  of  landlord—Notice  to  quit  out  the  tenant,  or  treat  him  as  a  trespasser, 

without  giving  him  a  reasonable  notice  to 
Case  No.  2520  of  1866.  quit. 

It  is  not  necessary  to  determine  in  this 
case  what  length  of  notice  is  necessary  ia 
this  country.  It  is  sufficient  to  say  that,  as 
no  notice  was  given,  and  no  demand  for 
possession  made,  the  landholder  cannot  treat 
the  son  as  a  trespasser. 

The  decision  of  the  Lower  Appellate  Coart 
is  affirmed  with  costs. 


The  I3ih  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chuf 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge. 

Limitation— Section  77,  Act  X.  of  x^ 

Case  No.  2572  of  1866. 

Special  Appeal  from  a  decision  passed  iy 
the  Principal  Sudder  Ameen  of  Jestort, 
dated  the  4th  August  186$^  affirming  a 
decision  of  the  Moonsiff  of  Jenidah,  dated 
6th  July  iS6s. 

Hurronath  Roy  and  others  (DefendanU), 

Appellants, 

versus 

« 

Srishteedfiur  Doss  (Plaintiff),  Respondent. 
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Btioo  Bungsit  Dhur  Sein  for  Appellants. 

Bahoo  Bhowanee  Churn  Duti  for 
Respondent. 

TheKmitatkMi  prescribed  by  the  (Proviso  to  Section  77« 
Act  X.  of  iS59»  IS  applicable  only  to  suits  by  persons 
kavinff  the  Ic^aJ  right  or  title  to  the  rent  which  formed 
tltt  suDJect  ofthe  suit  in  the  Revenue  Court,  to  establish 
their  titie  to  such  rent.  It  was  not  the  object  of  that 
Section  to  prevent  Wie  party  who  has  the  rig-ht  to  the 
Uod  to  brinsf  his  action  to  try  his  title  to  the  land  witb- 
01 13  years  irom  the  date  of  dispossession. 

Fiocock^  C  y, — ^The  whole  foundation 
of  ihe  plaintiff's  claim  is  a  pottah  and  a 
likhun.  The  defendant  said  that  these  were 
foigeries,  and  the  Principal  Sudder  Ameen 
held  that  it  was  unnecessary  to  try  whether 
they  were  so  or  not. 

H  those  documents  were  the  foundation  of 
ihe  plaintiff's  claim,  it  %vas  necessary  to  as- 
certain whether  they  were  genuine  or  false. 
Tberefore  the  case  must  be  jemanded  to  the 
Principal  Sudder  Ameen  to  try  whether 
they  are  forgeries  or  genuine  documents. 

With  regard  to  the  question  of  limitation, 
it  appears  to  us  that  the  Principal  Sudder 
Ameen  was  right  in  his  construction  of  the 
law,  and  that  the  suit  was  not  barred  by 
limitation.  It  appears  that  the  defendant 
in  this  suit  sued  to  recover  rent  at  an  en- 
iianced  rate.  The  plaintiff  intervened,  and 
the  defendant  obtained  a  decree.  The 
plaintiff  now  sues  to  establish  bis  right  to 
the  land.  It  is  said  that  he  is  bound  to 
prove  that  he  sued  within  one  year  from  the 
decision  in  the  rent  case  in  which  he  inter- 
vened. 

Section  jj  says;  "Provided  always  that 

'the  decision  of  the    Collector  shall   not 

"affect  the  right  of  either  party  who  may 

"have  a  legal  title  to  the  rent  of  such  land 

"or  tenure  to  establish  iiis  title  by  suit  in 

''the  Civil  Court,    if  instituted  within   one 

"year  from    the    date    of    the    decision." 

'^hat  is  to  say,  the  person  who  has  the  legal 

right  or  title  to  the  rent  which  formed  the 

ttijject  of  the  suit  in  the  Revenue  Court  may 

(oe  to  establish  his  title  to  such  rent.     If 

this  were  not  so,  a  trespasser,  who  gets  into 

posttoion  of  land,  might  let  it  to  a  ryot,  and 

"Kdve  the  rent  from  him;  and,  if  the  real 

<>*Mr  of  the  land  should  intervene  in  the 

iW-suit  and  fail,  he  would  have  to  bring  a 

»«i  to  try  his  title  to  the  land  within  one 

year  from  yhe  date  of  the  decision.     It  is 

^r  that  it  was  not   the   object   of   that 

Section  to  prevent  the  party  who  has  the 

"ght  to  the  land  to  bring  his  action  to  try 

^  title  to  the  land  within  1 2  'fears  from 

"*  date  of  dispossession . 


The  14th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Relinquishment  of  land. 

Case  No.  2107  of  1866. 

Special  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  West 
Burdwan^  dated  the  28th  June  i866y  re^ 
versing  a  decision  passed  by  the  Moonsiff 
0/  Burjorahy  dated  the  ^rd  March  1S66. 

Nuddear  Chand  Poddar  and  others  (De- 
fendants), Appellants, 

versus 

Modhoo  Soodun  Dey  Poddar  (Plaintiff),  Re- 
spondent. 

Baboo  Issur  Chunder  Chuclierbutty  for 

Appellants. 

No  one  for  Respondent. 

Non-payment  oi  rent,  coupled  with  the  fact  that  the 
plaintiff  was  for  5  years  out  of  possession,  was  held  to 
amount  to  a  relinquishment  of  land. 

Kemp,  J. — This  is  a  suit  to  recover  posses- 
sion of  a  moiety  of  a  jote  alleged  to  have -been 
held  jointly  with  the  defendant,  and  from 
which  plaintiff  avers  that  he  was  ousted  by 
the  co-tenant  in  1267. 

The  defendant  admits  that  he  joined  the 
pTaintiff  in  taking  the  lease,  but  that  the 
plaintiff  relinquished  his  share,  and  for  many 
years,  or  from  1262,  the  rent  has  been  paid 
by  him,  the  defendant,  alone. 

The  superior  landlord  was  cited  and 
examined.  He  supports  the  contention  of 
the  defendant. 

The  Principal  Sudder  Ameen  disbelieves 
the  oral  evidence  as  to  the  relinquishment 
by  the  plaintiff,  and  adds  that,  even  if  it  be 
admitted,  for  the  sake  of  argument,  that 
since  the  year  1262  the  defendant  was  in 
possession  of  all  the  lands  covered  by  the 
lease,  still  the  plaintiff  would  not  be  depriv- 
ed of  his  rights. 

In  another  portion  of  the  judgment,  the 
Principal  Sudder  Ameen  states  that  the 
evidence  shows  that  the  defendant  has  alone 
paid  the  rent  since  1267. 

The  lease  was  a  verbal  one,  and  not  for 
any  fixed  term.  It  is  admitted  that,  for  five 
years  prior  to  suit,  the  plaintiff  had  not 
paid  a  pice  of  the  rent,  which  was  wholly 
discharged  by  the  defendant.  Such  non- 
payment of  rent,  coupled  with  the  fact  that 
the  plaintiff  was  for  five  years  out  of  pos- 
session, amounts,  in  our  opinion,  to  a  re- 
linquishment of  the  land,  and  is  independ* 
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ent  of  the  oral  evidence  to  the  fact  of  the 
relinquishment  ^Yhich,  as  the  Principal 
Sudder  Ameen  has  chosen  to  discredit  it,  we 
cannot  receive,  sufficient  proof  of  the  re- 
linquishment. 

We  reverse  the  decision  of  the  Principal 
Sudder  Araeen,  and  restore  that  of  the  first 
Court,  dismissing"  the  plaintiff's  claim  with 
costs  of  all  the  Courts,  including  costs  of 
this  Court. 


The  14th  February  1867. 

Prestni  : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges. 

Sale  of  land  for  Revenue— Separate  Shares. 
Case  No.  2619  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  J4th  September  i866y  affirm- 
ing a  decision  passed  by  the  Moonsiff 
of  that  District y  dated  the  20th  September 
1865. 

Maharajah  Rajendro  Kishorc  Narain  Singh 
Bahadoor  (Defendant),  Appellant^ 

versus 

Mussamut  Doorga  Koonwar  (Plaintiff),  Re- 
spondent, 

Moonshee  Ameer  AH  and  Baboo  Romanath 
Bose  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Sreenath  Doss 

for  Respondent. 

Section  13,  Act  XI.  of  18501  does  not  say  that,  when 
an  application  has  been  made  for  a  separate  account, 
but  when  a  Collector  shall  have  ordered  a  separate 
account,  that  he  is  to  put  up  to  sate  only  the  share  in 
respect  of  which  an  arrear  of  revenue  may  be  due. 

Bayley y  J. — We  think  that  this  decision  of 
the  Lower  Appellate  Court  must  be  reversed. 
That  Court  has  ruled   that    the  sale  held 
under  Act  XI.  of  1859  for  arrears  of  Govern- 
ment revenue,  by  which  the  plaintiff's  share 
of  a  certain  mehal  passed  to  another  party 
as  purchaser,   must  be  set  aside,   because, 
although    there    are    not    any    irregularities 
in  the    processes  or    conduct  of    the  sale 
itself,  still,  as  there  was  an  application  by 
plaintiff  for  a  separate  account  to  be  kept 
of  her  share,  the  Collector  should  not  have 
sold,   and  that,   it  being  the    fault  of    the 
Collectors  amlah  that  the   application   was 
not  timely  brought  to  the  Collector's   notice, 
it  would    be    wrong    that    plaintiff    should 
suffer  the  loss  of  her  share  jof  her  estate. 


The  special  appellant,  defendant,  urges  < 
that  no  portion  of  the  enactment  which 
governed  the  sale,  viz.^  Act  XI.  of  1859, 
warrants  the  Lower  Appellate  Counts  deci- 
sion, and  we  think  this  a  valid  plea,  for 
that  law  in  Section  13  does  not  say  that, 
''when  an  application  has  been  made  for 
a  separate  account,  "  but  says :  ''  When  ibe 
Collector  shall  have  ordered  a  septraie 
account,"  the  other  shares  only  shall  be 
sold.  Now,  as  there  was  no  such  order 
in  this  case,  the  Lower  Appellate  Court  was 
not  right  in  law. 

We,    accordingly,    reverse  this  dcdsion, 
and  decree  this  appeal  with  costs. 


The  14th  February  1867. 

Present : 

The  Hon  ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Rii:ht  of  jurtion— Hoondees  (Bills  of  ezdnBfe). 

Case  No.  2163  of  1866. 

Special  Appeal  from  a  decision  passed  hy  tk 
Judge  of  Moorshedabad,  dated  the  19A 
July  iS66y  affirming  a  decision  passed  hr 
the  Principal  Sudder  Ameen  of  that  Dts- 
trict,  dated  the  2gth  March  1866. 

Ram  Lai  Sircar  (Defendant),  Appellant, 

versus 

Gopal  Doss  (Plaintiff).  Respondent. 
Baboo  Greesh  Chunder  Ghose  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Obhoy  Ckm 
Bose  for  Respondent. 

Where  on  account  of  a  loan  of  800  rupees  the  borrw^ 
grave  the  lender  two  hoondees  for  1,500  rupees  «m 
took  away  Rupees  693-7  as  discount  for  700  ""P^*?" 
the  lender,  being  unable  to  discover  the  drawer  ottne 
hoondees,  sued  the  borrower,  not  on  the  hoondees,  dwob 
two  alleged  loans  of  Rupees  800  and  Rup"*."?^?; 
spectively— Held  that  the  only  right  of  action  lettw 
the  lender  was  on  the  hoondees  themselves. 

Markby,  7.— In  this  case  the  plaintif 
left  to  the  defendant  a  sum  of  Rupees  800. 
Subsequently,  the  defendant  brought  the 
plaintiff  two  hoondees  amounting  to  Rapc«| 
1,500,  which  he  endorsed  to  the  plaintiff,  and 
took  back  the  balance  Rupees  695-7 
after  deducting  Rupees  6-9  as  discoam 
(hoondeana)  and  Rupees  800  op- account  (H 
the  loan.  The  notes  were  payable  ^J 
days  after  demand;  but  the  plaintiff,  not 
having  been  able  to  discover  the  drawer  ot 
the  hoon^es,  has  sued  the  dcfenjw^ 
not  on  the  hoondees,  but  on  two  altegea 
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loaas  of  Rupees  800  and    Rupees    693-7 
reflectively. 

These  facts  are  found  by  the  Court  of  first 
iosunce  and  adopted  by  the  Lower  Appellate 
Court. 

We  think  that  these  facts  constitute,  not 
a  knn  of  two  sums  of  Rupees  800  and 
Ropees  695-7  •  as  contended  by  the 
pbintiff,  with  an  endorsement  of  the  notes 
as  cdiateral  security,  but  that  there  was  one 
loan  only  of  Rupees  800.  We  think  that 
there  was  no  second  loan,  and  that  the  notes 
vere  discounted,  and  not  deposited  as  secu* 
rity.  There  was,  therefore,  a  payment  by 
which  the  first  loan  was  extinguished,  and 
the  only  right  of  action  left  to  the  plaintiff 
wu  on  the  hoondees  themselves. 

He  has,  therefore,  mistaken  his  cause  of 
action,  and,  if  he  wishes  to  enforce  payment 
of  the  hoondees,  he  must  bring  a  fresh  suit 
hr  that  purpose. 

The  plaintiff  has  attempted  to  show  that 
ithe  defendant,  when  he  endorsed  these 
koodees  over  to  the  plaintiff,  knew  them 
to  he  worthless;  but  no  such  jfact  is  found 
If  either  of  the  Lower  Appellate  Courts,  and 
k  it,  therefore,  unnecessary  to  say  how  far 
if  woald  have  enabled  the  plaintiff  to  main- 
&n  the  present  suit. 

The  decision  of  the  Lower  Court,  there- 
;fare,  will  be  reversed,  and  the  appeal  allowed 
with  coats. 


The  Htb  February  1867. 

Preseni : 

The Honble  G.  Loch  and  H.  V.  Bayley, 

yudges, 

Jiriadictioii— Mesne  Profits  and  Possession. 

Case  No.  2069  of  1866. 

^ftnol  Appeal  from  a  decision  passed  by 
'^  Judge  of  Dinageporey  daied  the  6th 
Jwe  iS66,  reversing  a  decision  passed 
h  'A^  Sudder  Ameen  of  that  District ^ 
i9ted  Ike  tph  March  1866, 

fter  Mahomed  and  another  (Plaintiffs), 
Appellants, 

versus 

QtnidrabaUy  Chowdhrain,  guardian  of 
Tarinee  Pershad  Roy,  minor,  ^nd  others 
(Defendants),  Respondents. 


Baboo  Bungshee  Dhur  Sein  for  Appellants. 
Baboo  Taruck  Nath  Sein  for  Respondents. 

Civil  Courts  have  jurisdiction  where  a  claim  for  wassi- 
lat  and  as  to  dispossession  by  parties  with  various  rights 
is  conjoined  with  a  claim  for  possession. 

Bayley,  J, — This  case  must  follow  the 
cases  decided  by  this  Court,  and  cited  from 
Weekly  Reporter,  Volume  I.,  page  139  and 
page  161,  in  which  it  is  clearly  ruled  that 
the  Civil  Courts  have  properly  jurisdiction 
where,  as  here,  a  claim  for  wassilat  and 
as  to  dispossession  by  parties  with  various 
rights  is  conjoined  with  a  ^laim  for  pos- 
session. The  special  respondent's  pleader 
states  that  there  is  a  decision  to  the  contrary, 
but  does  not  show  this  to  be  the  case. 

In  this  view  we  decree  the  special  appeal, 
and  remand  the  case  for  re-trial,  with  re- 
ference to  the  above  remarks. 


The  14th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Cattle  Trespass. 
Case  No.  242  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Juggobundhoo  Banerjee,  Principal 
Sudder  Ameen  of  Nuddea,  dated  the 
28th  March  1866. 

Mr.  James  Hills  (Plaintiff),  Appellant, 

versus 

Sree  Huree  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Dwarkanath  Mitter  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Sree- 
nath  Doss  for  Respondents. 

Suit  laid  at  Rupees  7,407-8. 

.  A  Magistrate  cannot,  under  Section  13,  Act  HI.  of 
1857,  punish  except  for  an  act  of  forcible  opposition  to 
the  seizure  of  cattle-damage  feasant. 

Kempy  /.—This  was  a  suit  for  the  re- 
covery of  Rupees  7,407-8,  being  the  value 
of  38  maunds  29  seers  and  7  chittacks  of 
indigo,  after  deducting  cost  of  manufacture. 
It  is  alleged  in  the  plaint  that  the  cattle  of 
the  principal  defendants,  Sree  Huree  Roy 
and  others,  destroyed  250  beegahs  of  indigo 
belonging  to  the  plaintiff,  which  would  have 
yielded  at  the  market-rate  of  the  day  the 
above  jsimi. 
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The  defendants  had  been  previously  con- 
victed and  fined  by  the  Magistrate  under 
the  provisions  of  Section  13,  Act  III. 
of  1857. 

The 'answer  is  briefly  that  the  area  of 
indigo  cultivation  has  been  overstated ;  that 
the  indigo  that  was  grown  was  not  in  due 
season ;  that  cattle  do  not  eat  indigo ;  and, 
lastly,  that  the  suit  has  been  brought  from 
motives  of  enmity. 

The  Principal  Sudder  Ameen  of  Nud- 
dea  dismissed  the  suit.  He  distrusted  the 
evidence,  and  remarked  that  the  witnesses 
for  the  plaintiif  state  that  the  damage  of 
the  indigo  lasted  for  six  days  continuously, 
or  from  the  30th  of  Srabun  to  the  4th  of 
Bhadro  1272  last ;  but  that,  on  referring  to  the 
almanac,  the  Principal  Sudder  Ameen  found 
that  the  month  of  Srabun  of  that  year  con- 
tained 32  days,  and  that,  therefore,  from  the 
30th  of  Srabun  to  4th  of  Bhadro  comprised 
,a  period  of  seven  days,  and  not  of  six  days. 
He  also  remarked  upon  the  absence  of  any 
disinterested  evidence  on  the  part  of  the 
plaintiff,  and  adverted  to  the  omission  of  any 
other  date  than  that  of  the  4th  of  Bhadro  in 
the  petition  presented  to  the  Magistrate  by 
AsluttSheikh,  the  servant  of  Mr.  Hills. 

This  case  must  be  decided  upon  the  oral 
evidence  alone.  The  plaintiff,  who  has 
verified  bis  plaint,  examined  his  Dewan  and 
other  servants.  It  was  not  to  be  expected 
that  he  would  be  able  to  produce  any  of  the 
ryots  of  the  village  who  are  all  under  the 
influence  of  the  zemindar,  the  defendant 
Sree  Huree  Roy.  After  hearing  the  evi- 
dence, we  think  there  can  be  no  doubt  that 
trespass  did  take  place,  and  that  damage  was 
done  to  the  indigo  by  the  cattle  of  the 
defendant,  Sree  Huree  Roy,  and  others. 

Before  the  Magistrate,  it  was  obviously 
unnecessary  to  stat^  more  than  the  facts  of 
the  rescue  of  the  cattle  on  the  4th  of  Bhadro 
which  had  been  seized  damage  feasant,  and 
were  on  their  way  to  the  pound.  The 
Magistrate  could  not,  under  Section  13  of 
Aft  III.  of  1857,  punish  except  for  an  act  of 
forcible  opposition  to  the  seizure  of  cattle- 
damage  feasant;  allusion  to  former  acts  of 
trespass  was  quite  uncalled  for. 

It  is  true  that  the  period  from  the  30th 
Srabun  to  4th  Bhadro  is  seven,  and  not  six 
days;  but  this  fact  alone  does  not,  in  our 
opinion,  destroy  all  credibility  in  the  evidence 
of  the  plaintiff's  witnesses.  They  may  have 
exaggerated  the  time  over  wbic|j  the  dam- 
age continued  and  the  extent  of  such  damage, 
but  that  some  damage  was  done  we  enter- 
tain no  doubt. 


The  witnesses  for  the  defence  do  not  tell 
us  where  the  cattle  of  the  principal  defendast 
Sree  Huree  Roy  were  on  the  days  of  the  al* 
leged  damage,  and  the  story  they  set  up  is 
quite  inconsistent  with  that  adopted  by  the 
defendants  in  their  written  statements.   * 

The  witnesses  say  that  150  beegahs  of 
land  were  under  indigo ;  that  the  crop  was 
an  indifferent  one ;  that  Afr.  Hills  cut  the 
indigo  on  the  high  land;  and  that  the  rest 
on  the  low  land  was  destroyed  by  the  water 
inundating  it. 

In  the  written  statemeiU  we  are  told  that 
all  the  indigo  that  grew,  some  50  beegahs 
was  cut  in  due  season ;  it  is  not  stated  that 
any  was  destroyed  by  an  inandation. 

We  are  unable  to  assess  the  damages 
ourselves,  as  we  have  iiot  the  materials  for 
doing  so.  The  suit  must,  therefore,  be  r^ 
manded.  The  Principal  Sudder  Ameen 
will  assess  the  damages,  and,  in  doing  so,  be 
will  decide  what  area  of  indigo  plant  wis 
destroyed,  the  value  thereof,  and  the  r^ 
spective  parts  taken  by  the  several  defendaots 
in  such  destruction. 


The  I5ih  February  1S67. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  F,  A.  Glover, 

yudges. 
Agreement—  Decree— Co-sharers. 

Special  Appeals  from  a  decision  passed  iy 
Mr.  W.  Ainslie,  Judge  of  Palm,  dated 
the  26th  July  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  M 
District,  dated  the  22nd  December  186 j. 

Case  No.  2508  of  1866  under  Act  X.  of 

1859. 

Mirza  Nowab.  for  self  and  as  Mooktcar  of 
iMusst.  Allah  Bandee  (Defendant), 
Appellant, 

versus 

Shaikh  Bahadoor  Ali  •  (Plaintiff)  and  olhcff 
(Objectors),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant, 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Case  No.  2972  of  1866  under  Act  X.  of 

1859. 

Sham  Lai  and  others  (Objectors), 
Appellants, 

versus 

Shaikh  Balladoor  Ali  and  others  (Plainiifc). 
.     Respondents.  • 
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Mr,  C  Gregory  for  Appellants. 
No  one  for  Respondents. 

If  a  plaintiff  sues  upon  an  ikrar,  he  is  not  entitled  to 
a  decree  contrary  to  its  terms.  Thus  if  the  ikrar 
makes  each  of  several  shares  severally  liable,  all  the  co- 
diarers  cannot  be  made  jointly  liable. 

Trnor^  J, — Plaintiff  sues  three  defend- 
ants, the  heirs  of  one  Shah  Baz  Beg,  for  the 
•rents  0^1273,  ft7i,  and  1272.  He  alleges 
that  he  is  the  purchaser  from  parties  who 
claim  one-fifth  share  in  an  estate ;  that 
within  that  estate  there  is  a  niokurruree 
with  a  rent  of  1,200  rupees;  that  conse- 
qnentljr  he  is  entitled  to  240  rupees 
annaally  from  them,  and  he,  therefore, 
sues  for  that  amount  during  three  years, 
or  for  720  rupees. 

The  defendant  before  us  pleads,  admitting 
that  the  jumma  of  the  mokurruree  is  i  ,200 
npces.  He  objects,  however,  to  have  been 
ttade  jointly  liable  with  his  co-sharers  to 
die  suitor  for  the  whole  720  rupees,  and 
nges  that  he  is  only  liable  severally  to 
plaantiif  for  one-fifth  of  the  400  or  80  rupees 
per  annum,  and  that  his  co-sharers  should 
be  liable  severally  also  to  that  amount, 
instead  of  jointly  for  240  rupees.  He  pleads 
also  that,  of  the  80  rupees  due  by  him  on 
the  share  of  Tarab  Buksh,  the  plaintiffs  are 
only  entitled,  as  the  purchasers  from  the  ! 
two  sons  of  Golzaree  Begum,  daughter  of 
Tarab  Buksb,  to  one-third  of  that  sum,  ! 
and  that  the  other  two-third  is  due  to  • 
.Khootab  Buksh,  the  son  of  Tarab  Buksh  and  | 
ills  representative,  and  that,  as  he,  defend- 
tiit,  has  paid  to  them  the  share  of  the  rent 
tad  also  to  plaintiff  his  share,  his  present 
nut  sboald  be  dismissed. 

The*  representative  of  Munsoor  Buksh, 
tbe  son  of  Tarab  Buksh,  intervenes  under 
Section  77  of  Act  X.  of  1859. 

Both  the  Lower  Courts  rejected  the  inter- 
^'WJor's  claim,  and  gave  plaintiff  a  decree. 

Two  special  appeals  have  been  preferred 
to  this  Court ;  one  by  the  intervenor.  the 
0^  by  the  defendant  in  the  suit.  It  is 
''gtd  on  behalf  of  the  intervenor  that  his 
^m  has  not  been  properly  enquired  in- 
to; bat,  on  turning  to  the  decision  of  the 
I'O'er  Court,  we  find  that  the  inter- 
Jjoaor  gave  no  evidence  that  any  rents  had 
hen  collected  by  her  in  past  years;  so 
•^  see  no  reason  for  interfering  with 
»*  Lower  Court's  order  as  regards  him. 

Itistirged  by  defendant,  special  appellant, 
"*}.  as  plaintiff  sues  on  the  ikrar,  he  is  not 
Untied  to  a  decree  contrary  to  its  terms ; 
™  consequently  he  is  not  entitled  to  a 
KMnt  decree  against  himself  and  his  co-shar- 
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ers.  This  point  does  not  seem  to  have  been 
noticed  below;  but,  on  the  perusal  of  the 
ikrar  executed  by  the  three  sharers  under 
one  or  other  of  whom  the  defendant  claims, 
viz,^  Roshun  Beg,  Alif  Beg,  and  Ameer  Beg, 
it  clearly  makes  each  of  them  liable  to  the 
zemindar  for  Rs.  400  of  the  mokurruree  rent 
yearly,  1,200  rupees  in  all.  With  this  several 
liability,  the  plaintiff,  who  represents  an  owner 
of  one-fifth  of  the  estate,  will  be  entitled  to 
80  rupees  from  each  defendant  yearly,  or 
for  three  years  embraced  in  the  suit,  to 
Rs.  240  from  each  set  of  defendants  severally, 
and  not  jointly  and  severally  to  Rs.  720  from 
all.  We,  therefore,  so  far  modify  the  decree 
as  to  make  the  representative  of  each  of  the 
three  persons  who  executed  the  ikramamah 
propounded  by  plaintiff  liable  severally  for 
80  rupees  yearly,  or  Rs.  240  for  1270,  1271, 
and  1272,  with  interest  and  costs.  The  coSts 
of  the  special  appeal  will  be  borne  by  each 
party. 


The  15th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Limitation— Amended  plaint. . 

Case  No.  2094  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Beerbhooniy 
dated  the  8th  June  r866,  affirming  a  deci- 
sion passed  by  the  Moonsiff  of  that  District^ 
dated  the  30th  August  iS6$. 

Greesh  Chunder  Singh  (one  of  the  Defend- 
ants), Appellants 

versus 

Pran  Kishen  Bhuttacharjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Jssur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

A  suit  must  be  considered  to  ^ave  commenced  when 
the  original  plaint  was  filed,  and  not  when  it  was  re- 
turned after  amendment. 

Kemp,  J. — The  point  of  limitation  now 
taken  was^ot  raised  below,  and,  even  if  ad- 
missible, is  untenable,  for  the  plaint  was  not 
rejected,  but  returned  for  amendment. 
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The  suit  was,  therefore,  commenced  when 
the  original  plaint  was  filed,  and  noi  when 
it  was  returned  afier  amendment.  In  this 
view,  which  is  in  accordance  with  several 
rulings  of  ihis  Court  (Vohime  V.,  Weekly 
Reporter,  page  207,  quoted),  the  suit  was 
in  time. 

The  appeal  is  dismissed  with  costs. 


The  15th  February  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

fudges. 

Case  No.  2195  of  1866. 

Snh  for  possessioa  (against  zemla^^r). 

Special  Appeal  from  a  decision  passed  by  the 
principal  Sudder  Ameen  of  Dacca,  da  fed 
the  gth  June  1866 y  affirming  a  decision 
passed  by  the  Moonsiff  of  Aaraingunge, 
dated  the  2p/h  April  186^. 

Mookta  Keshee  Dossia  and  others  (Plaintiffs), 

Appellants, 

versus 

Pearoe  Chowdhrain  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Bung- 
shee  Dhur  Seiniot  Appellants. 

Baboo  Kqle4  Mohun  Doss  for  Respondents. 

No  suit  for  possession  will  lie  agfainst  a  zemindar  or 
any  one  holding  a  title  under  the  ^emipdar,  until  the 
plaintiS  has  been  recognized  by  the  zemindar  as  tenant, 
Qfn^  l>eCQ  registered  as  such  in  the  zemindar's  se- 
nshtah. 

Markby,  ^.-t^This  case  wa$  remanded 
for  the  Principal  Suder  Ameen  to  try  fully 
what  relation  the  plaintiff,  who  alleged  that 
he  had  purchased  an  under-tenure,  held  in 
respect  of  the  zemindar — in  other  words, 
whether  the  zemindar  had  in  any  way 
recognized  him  as  tenant.  The  plaintiff 
relied  on  pertain  dakhilas  to  prove  that 
the  zemindar  had  accepted  rent  from  him, 
but  the  Principal  Sudder  Ameen  has  found 
that  the  dakhilas  are  pot  proved,  apd,  as 
there  was  no  other  proof  that  the  zemindar 
had  recognized  the  plaintiff  as  his  tef\ant, 
dismissed  the  case. 

The  appellant  now  contends  that  the 
Principal  Sudder  Ameen  ought  not  to  have 
entertained  any  qufsiion  as  to  the  genuine- 
ness of  the  dakhilas,  because  no  objection 
was  taken  to  theia  by  the  deftndani.  Hiii 
we  find  that  such  was  not  the  fact.  Trie 
defendant  called  upon  the  plaintiff  to  prove 


his  dakhilas,  when  they  were  (irst  pro- 
duced, which  was  not  till  a  late  stage  in  the 
case.  The  latter  fact  was  not  brought  to  the 
noiice  of  the  Court,  when  this  imit  was  last 
remanded,  vhich  explains  why  the  Cogn 
directed  the  Principal  Sudder  Ameen  noi  to 
take  up  any  objeciions  to  the  dakhilai  not 
put  forward  by  the  defendant. 

The  plaintiff  also  contends  that  be  i| 
entitled  to  succeed,  because  he  was  ousted 
from  possession  by  means  of  a  fraudulent 
suit  for  ejectment  for  arrears  of  rent  brought 
by  the  zemindar  against  the  plaintiff's  vend- 
or. But  we  have  nothing  to  do  with  any 
proceedings  between  the  zemindar  itnd  bis 
former  tenant.  The  plaintiff  cannot  sue 
the  zemindar  or  any  one  who  holds  <i  tille 
under  the  zemindar  for  possession  until  be 
has  himself  been  recognized  as  tenant,  or 
has  been  registered  as  such  in  the  zeminsiar's 
senshiah. 

The  appeal  therefore  must  be  dismissed 
with  cosis. 


The  15th  February  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seion. 

Karr,  Judges, 

Enhancement — AUuvial  Land — Amulnannh. 

Case  No.  2250  of  1866  under  ActX.  oi  1859. 

Special  Appeal  from  a  decision  passed  by  M 
Judge  of  Dacca,  dated  the  r^th  Juni  iM, 
modifying  a  decision  passed  by  ihe  Dtfttty 
Collector  of  Fureedpore,  dated  the  22ni 
February  1866. 

Puddo  Mooee  Dossia  and  another  (Piaintiffs)i 

Appellants, 

versus 

Puromanund  Sein  and  another  (Defendants), 

Respondents 

Mr,  R,  T,  Allan  and  Baboo  Romanalh  Boa 
for  AppellE^nts. 

Baboo  Sreenath  Doss  for  Respondents. 

An  amulnamah,  by  which  the  defendant,  fordeannj 
and  cultivating  chur  land,  was  to  pay  no  rent  ^^^^^ 
first  three*  years,  an.i  then  a  low  rate  f'f  rent  fT^^^^Jr'' 
ri>injr  till  it  reached  a  certain  rate,  no  perU'4  hnoj 
fixeil  forrhe  duration  of  such  last-mentiuned  rate,  wM 
held  to  be  ni)  bar  to  the  pl-intiff  s  rijjht  of  enhancement. 

Seton-K^irr,   J.—ly   ihis    case    the  rcJ 
point  which  fairly  arises  on  the  decision  » 
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thfe  Jndge  in  appeal  has  not  been  properly 
ttiken  In  the  written  grounds  of  apptal 
which  are  confined  to  the  question  of  the 
amhoritr  of  the  naib  of  the  plaintiff  to 
grant  sticban  amulnamah  as  that  relied  on 
b;  the  defendant 

The  amulnamah  has  been  proved  to  be 
genuine,  and  the  point  really  is  not  whether 
the  naib  had  aufhority  to  grant  it,  but  whe- 
ther, taking  everything  to  have  been 
regularly  done,  and  the  defendant  to  be  in 
possession  by  virtue  of  the  amulnamah,  the 
said  deed  can  be  a  bar  to  the  plaintiff's  right 
to  enhancement. 

The  Judge  says  that  he  will  not  consider 
the  rales  fixed  by  the  Ameen,  because  he 
considers  the  rates  sufficiently  determined 
by  die  amulnamah.  But  he  does  not  say 
that  the  amulnamah  is  a  bar  to  enhance- 
menif  and  certainly  the  terms  of  the  amul- 
namah would  not  warrant  any  Court  in 
deciding  that  the  rent  was  fixed  in  perpe- 
taitr»  and  that  the  plaintiff  was  prevented 
from  enhancement.  By  the  amulnamah, 
the  defendant,  for  clearing  and  cultivating 
the  land  which  is  chur  land,  was  to  pay  no 
rent  for  three  years,  then  4  annas  per  beegah 
for  one  year,  6  for  another,  and  8  for  a  third, 
iniii  the  rent,  from  1267,  reached  the  rate 
of  10  annas,  at  which  it  was  to  remain, 
fiat  no  period  is  fixed  for  the  duration  of 
this  rent  of  10  annas  a  beegah,  and  it  is 
Quite  clear  to  us  that,  even  on  the  finding  of 
me  Judge  as  to  the  genuineness  of  the 
.ifflulnamah,  and  even  admitting  or  assum- 
ing that  it  was  quite  competent  to  the  naib 
to  grant  the  same,  there  is  nothing  "whatever 
.to prevent  the  plaintiff  from  putting  in  force 
lay  claims  to  an  enhanced  rent  which  Act 
X.  of  1859  "^*y  confer  on  him. 

The  Judge's  decision  is  set  aside,  and  the 
ttse  is  remanded  to  him  for  a  decision  as 
»  whether  the  plaintiflF  is  entitled  to  a 
Wboolcm  at  enhanced  rates,  according  to 
kis  plaint,  on  any  of  the  grounds  which  he 
•ftf  put  forward  under  the  law.  The  de- 
fendant will,  of  course,  have  an  oppott unity 
•f  urging  any  pleas  as  to  the  land  having 
^^^^  improved  by  his  agency  alone.  In 
•kon,  the  Judge  must  decide  the  cise  on  the 
••rits,  and  on  the  under.*tanding  that  ^n- 
■hctment  is  Ho/  barred  by  the  amul- 
lanah. 

f^'ormart,  J, — I  entirely  concur.  If  the 
••wlnamah  amounted  to  a  mourosee  jun- 
Pebooree  porah.  as  it  was  treated  in  the 
Coon  below,  the  point  made  in 'the  grounds 
«  appeal  would  have  fairly  arisen. 


The  15th  Febftiaty  1867. 
Pnttnt : 

the  Hon'ble  J.  P.  Norman  and  W.  S.  Seton^ 

Karr,  yudges, 

Co0to. 

Case  Nb.  2244  Of  1866. 

Special  Appeal  from  a  decision  passed  hy  tfie 
jfudge  of  Rajshahye^  dated  the  gthj^une 
i866^  reversing  a  decision  passed  by  the 
Principal  Suddef  A  meen  of  that  District, 
dated  the  jist  Auguit  186^, 

Luchmun  Chunder  Geer  Gossain  and  another 
(Plaintiffs),  Appellants, 

versus 

Ram  Joy  Mozoomdar  And  bthers  (Defendants), 

Respondents, 

Baboo' Mohinee  Mohun  Roy  for  Appellants. 

Bahoo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

Ah  order  fdr  liril  costs  «v&s  disallowed  in  a  case  where 
the  parties  were  only  entitled  to  costs  in  proportion 
to  the  value  of  their  separate  interests  in  the  suit. 

Nerman,  J, — This  case  must  be  remand- 
ed in  order  to  try  th6  plaintiff's  title  to  plot^ 
from  I  to  4,  and  plot  5. 

As  regards  plots  i  to  4,  the  Judge  finds 
that  thdre  cafr  be  no  reasonable  doubt 
whatever  that  Bromo  Moyee  is  holdingf  them 
under  a  bond  fide  title  acquired  from  Indro 
Chiind  Baboo;  md  as  to  plot  5,  that  it  was 
purchased  by  Shama  Churn  Mozootndar  f rem 
Eusuf  Khulifah  and  Phulan  Bibee.  But  he 
does  not  ptxJAounce  any  opinion  as  to 
whether  the  vendors  of  the  defendants  had 
atiy  power  fo  convey  those  jotes,  or  whethef 
they  themselveii  possessed  any  transferable 
joiediree  rights  or  interests. 

The  case  must,  therefore,  be  remanded  tor 
a  disiinct  finding  on  this  point. 

The  second  point  taken  in  special  appeal 
is  that  Brom>)  Moyee  and  Shami  Churn 
have  obtained  an  order  for  costs  in  full.  But 
this  is  contrary  to  Rule  7  of  the  Rules  of 
Practice  of  this  Court,  published  in  Volume 
V.  of  the  Weekly  Reporter,  page  17.  They 
are  only  entitled  to  costs  in  proportiort  to  the 
vslue  6f  their  separate  intetests  in  the  suit. 
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The  15th  February  1867. 

Present : 

The  Hon'fele  C.  B.  Trevor  and  W.  S.  Seton- 

Karr,  Judges, 

for  want  of 


Limitation — Non-suit— Di 

jurisdiction. 

Case  No.  16 19  of  1866. 

Special  Appealfrom  a  decision  passed  by  the 
Additional  Judge  of  J essore,  dated  the  24th 
March  iS66y  affirming  a  decision  passed  by 
the  former  Additional  Judge  of  that  Dis- 
trict, dated  the  8th  July  iS6j,  and  revers- 
ing a  decision  passed  by  the  Principal  Sud- 
der  Ameen  of  that  District,  dated  the  8th 
July  1864, 

Dhun  Monee  Chowdhrain  and  others  (De- 
fendants), Appellants, 

versus 

Brindabun  Ch«nder  Sircar  Chowdhry  and 
others  (Plaintiffs),  Respondents. 

Baboo  Dwarkanath  Mitter  and  Anund  Chun- 
der  Ghosal  for  Appellants. 

Baboos   Mohendro  Lai  Shome,    Tarucknath 
■   Sein,  arid  Umbika  Chum  Banerjee  for  Re- 
spondents. 

No  deduction  can  be  made  from  the  computation  of 
the  period  of  limitation  of  the  time  of  pendency  of  a 
suit  wrong^ly  non-suited  on  a^  point  unconnected  with 
jurisdiction  ;  but  a  deduction  is  allowed,  under  Section 
14,  Act  XIV.  of  1859,  of  the  time  of  pendency  of  a  suit 
dismissed  for  want  of  jurisdiction. 

Trevor,  J, — This  suit  was  remanded  by 
the  High  Court  on  the  20th  December  1865, 
with  the  following  remarks:  "This  case 
**  has  been  very  much  confused  owing  to 
"  the  singular  conduct  of  a  former  Principal 
*'  Sudder  Ameen,  who,  on  appeal,  after  hear- 
"  ing  a  suit  for  the  property  now  in  dispute, 
"  seems  to  have  decided  the  issue  both  of 
"  limitation  and  right  in  favor  of  plaintiff, 
"  yet  went  on  to  nonsuit  him  on  most  frivol- 
''  ous  and  ridiculous  grounds.  Plaintiff  did 
'*  not  appeal  against  the  order,  but  acquiesced 
"  and  brought  a  fresh  suit.  Defendant  ap- 
"  pealed  specially,  thinking  the  judgment  as 
"  regards  limitation  injurious  to  him,  but 
«  his  appeal  was  disallowed,  it  being  observ- 
<<  ed  that  plaintiff,  who  might  have  appealed, 
<'  did  not  do  so,  and  that  a  fresh  suit  was  al- 
"  ready  pending.  That  fresh  suit  is  the 
"  present,  and  on  it  the  Judge,*  whilst  ex- 
y  pressing  an  opinion  in  plaintiff's  favor  on 
"  the    merits,    with    respect    to    limitation, 


« 
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"  treats  the  former  decision  as  conclusive. 
"  No  doubt,  the  case  ought  to  have  been 
"  decided  on  the  former  occasion  ;  but,  as  it 
"  was  suffered  to  be  re-opened  by  a  fresh  soit, 

we  do  not  see  for  what  purpose  it  could  be 

re-opened,  except  to  try  the  question  already 
"  put  in  issue,  but  over-passed  by  a  nonsuit 
"  We  must  consider  the  former  proceeding 
"  ending  in  a  nonsuit  as  of»  no  effect,  aD(j[ 
"  therefore,  direct  the  Judge  to  decide  the 
**  question  of  limitation  himself.  If  that  is 
"  found  in  favor  of  plaintiff,  the  order  of 
"  the  Court  will  stand." 

On  the  24th  March  1866,  the  Judge  found 
that  plaintiff  was  in  time,  and  affirmed  his 
former  judgment  on  the  merits. 

Defendant  now  appeals  specially,  urging 
that,  deducting  the  period  during  which 
plaintiff's  suit  in  the  Nuddea  Courts,  which 
was  dismissed  for  want  of  jurisdiction,  vas 
pending,  the  present  suit,  brought  for  the 
reversal  of  an  Act  IV.  award,  is  beyond 
three  years,  and  is,  therefore,  barred  by  limi- 
tation under  the  provisions  of  Clause  7,  Sec- 
tion I  of  Act  XIV.  of  1859. 

It  appears  that  the  date  of  the  final  order 
.in  the  Act  IV.  case  was  the  29th  of  Septem- 
ber 1858.  Plaintiff  then  sued  on  the  ist 
July  1859,  ^^^  o"  ^^^  '2^^  Februai}'  1862, 
the  Principal  Sudder  Ameen  nonsuited 
plaintiff,  because  the  date  of  dispossessioa 
had  not  been  clearly  giyen.  Plaintiff  then 
brought  a  fresh  suit  on  the  19th  May  1862, 
which  was  dismissed  for  want  of  jurisdictioD 
on  the  9th  May  1863.  He,  then,  on  the 
1 8th  February  1864,  instituted  the  present 
suit  for  possession.  The  plaintiff  having, 
however,  wrongly  in  the  first  suit,  been 
nonsuited  on  a  point  unconnected  with  juris- 
diction, he  is  not  entitled  to  have  the  time 
during  which  that  suit  was  pending  deduct- 
ed. He  might  have  petitioned  for  a  review 
of  judgment,  or  have  appealed  specially 
against  it ;  but,  not  having  done  so,  but 
having  acquiesced  in  it,  he  must  suffer  all 
the  inconveniences  of  that  acquiescence  ;  he 
is  entitled,  however,  under  Section  14  ^ 
Act  XIV.  of  1859,  to  the  period  during  which 
the  suit,  which  was  dismissed  for  want  of 
jurisdiction,  was  pending,  viz.,  from  19th  May 
1862  to  9th  May  1863;  but,  even  with  this 
deduction,  his  suit  is  brought  beyond  the 
period  of  3  years  from  the  final  order  in  the 
Act  IV.  case,  and  it  is,  consequently,  under 
Clause  7,  Section  i  of  the  Act  above  cited,  out 
of  time.  Nothing,  therefore,  remains  for  us 
but  to  reverse  the  order  of  the  Judge,  and  to 
dismiss  th^*plaintiff's  claim  with  costs  of  all 
Courts. 
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The  15th  February  1867. 

Present : 

The  Hon'ble  C.  V.  Trevor  and  F.  A.  Glover, 

Judges, 

Oedtmtorj  decree  —  Unsuccessful  claimant  to 
attached  property. 

Case  No.  2549  of  1866. 

Special  Appeal  •from  a  decision  passed  hy 
the  Judge  of  Dinagepore,  dated  the  roth 
July  t866,  affirming  a  decision  passed  by 
the  Sudder  Ameen  (^  that  District ^  dated 
the  I4ih  April  1866. 

Goiam  Mahomed  Shaha  and  another  (Plaint- 
iffs), Appellants, 

versus 

Mookta  Keshee  Dabee  and  others  (Defend- 
ants), Respondents. 
Moo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

An  unsuccessful  claimant  to  property  about  to  be 
nid  m  execution  of  a  decree  is  entitled,  in  a  suit 
Inngbt  for  the  purpose,  to  a  declaratory  decree  to  the 
dtnt  of  his  ritrhts  and  interests  in  the  propert}^,  not- 

""  tha 

Ithi 
he  B  entitled  to. 


viihs^dinp  that    the  property  may    be   joint-family 
property,  and  that  the  plaintiff  has  asked  for  more  than 


Tretor,  J, — Plaintiffs  in  this  case  allege 
dot  they  purchased  on  the  6th  August  1855 
die  whole  of  a  certain  property  from  Judoo- 
■itth  Sandyal ;  that  they  have  ever  since 
been  in  possession  under  that  title ;  that 
lately  the  defendant,  Mookta  Keshee  Debee, 
las  procured  the  advertisement  for  sale  of 
Ae  rights  and  interests  of  Judoonath  and 
Kmak  Monee,  his  mother,  in  the 
(ioperty  ;  that  they  put  in  a  claim  to  the 
property;  but  an  investigation  into  their 
cbim  was  disallowed  under  Section  247. 
They,  therefore,  being  damnified  by  that 
daallowance,  bring  the  present  suit  for  a 
decbiation  of  their  title  to  the  property. 

The  defendant  answers  that  the  property 
VOB  noc  Judoonath's  alone,  but  joint-family 
F^>ctty;  that,  previous  to  the  date  of  the 
*Ueged  sale  to  the  plaintiff,  a  decree  had 
been  obtained  by  Kunuk  Monee  against 
}*dcKttath  and  others,  and  their  rights  and 
■tewsts  were  purchased  by  her ;  that  con- 
leijQently,  even  if  plaintiff  did  ostensibly 
V^tthase  certain  rights  of  Judoonath,  he  had 
>0  rights  really  existing  at  the  time  of  the 
pvclttse,  and  the  sale  was  void  and  of  no 
Act 

The  Lower  Courts  found  that  the  property 
*J»  joint  and  did  not  belong  to  Judoonath 
we,  and  that  plaintiff  was  not  entitled  to 
*«  she  asked  for.  They,  thcJtefore,  dis- 
Bteed  the  suit. 


Jhe  plaintiff  now  appeals  specially,  and 
urges  that,  granting  that,  in  her  suit  for  a 
declaration  of  her  title  as  from  Judoonath, 
she  can  only  obtain  a  declaration  of  that 
which  she  has  obtained  from  him,  still,  whe- 
ther that  be,  more  or  less,  the  whole  of  her 
claim  or  not,  she  is  entitled  to  a  declaration 
to  that  extent,  and  her  suit  should  not  have 
been  dismissed  in  toto  as  it  has  been  by  the 
Courts  below. 

We  think  that  the  contention  of  the 
plaintiff  is  good,  and  that  the  Lower  Courts 
were  bound  \  to  declare  what  Judoonath's 
rights  and  interests  were  on  the  6th  August 
1855,  the  date  of  plaintiff's  purchase,  and 
to  give  plaintiff  a  declaratory  decree  to  that 
extent.  Both  the  Lower  Courts  have  already 
found  that  the  property  did  not  belong  to- 
Judoonath  alone ;  it  only,  therefore,  remains 
for  them  to  find,  ist,  what  originally  was 
Judoonath's  share  of  the  property ;  and,  2nd^ 
whether  that  share  had  been  attached  in 
February  1855,  and  purchased  by  Kunuk 
Monee  in  an  execution-decree  in  the  same 
year.  If  the  attachment  had  taken  place 
bond  fide,  the  property  was  in  custodia  legis, 
and  no  sal^  to  the  plaintiff  during  that  cus- 
tody could  be  valid ;  and  if  the  sale  in  execu- 
tion had  taken  place,  and  the  rights  and  in- 
terests of  Judoonath  had  been  purchased  by 
Kunuck  Monee,  the  plaintiffs  could  clearly 
have  taken  nothing  by  their  purchase  of 
August  1855.  The  Lower  Courts  will  in- 
vestigate these  points,  and  pass  a  decree  ac- 
cording to  the  result  of  their  enquiries. 


The  1 6th  February  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Reversal  by  Jnd^^e  of  former  Act- 
ing  Tndge*8  order— Limitation— Minority — 
Suit  Sy  mother  and  g^uardian — Mesoe-profits 
— Cause  of  action. 

Case  No.  274  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
Mr.  C.  S.  Belli,  Judge  of  Rajshahye, 
dated  the  jM  May  1866. 

Ram  Chunder  Roy  and  others  (Defendants), 

Appellants, 

versus 

Umbika  Dossia,  mother  and  guardian  of 
Busunto  Coomar  Roy,  minor,  and  others 
(Plaintiffs),  Respondents^ 
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Baboo  Dwarka  Nath  Miiter  lihd  Mohinee 
Mohun  i<oy  for  AppeUants. 

Bahoo  Hem  Chunder  Banerjee  far  RespOfid- 

ents. 

Suit  laid  at  Rupees  20,936-14-8. 

A  Judjfe  has  no  power  to  reverse  a  former  Actiftg 
Judge*s  order. 

A  mother  and  ffuardian  of  a  minor  is  entitled  to  a 
deduction  from  the  computation  of  limitation  of  the 
period  of  the  minor's  legal  di«:ability. 

The  cause  of  kction  in  suits  for  mesne- profits  arises 
from  the  date  when  they  became  annually  due. 

Oidvtfy  J, — This  was  a  suit  to  recovef 
Rs.  ^0,936- 14-8  as  mesne-profits  of  certain 
xliouzahs  from  which  plaintiff,  representing 
hef  minor  son,  had  been  dispossessed  by  a 
Magistrate's  order  under  Act  IV.  6f  1840.' 

Plaintiff  succeeded  in  reversing  that  order 
by  ft  regular  decree  of  the  Civil  Court,  and 
now  claims  wassilat  from  the  date  of  dis- 
pos^ssion,  m.,  the  19th  of  Jyet  1251  B.  S. 

The  defendants  admitted  the  claim  to  re- 
cover mesne-profits,  but  objected  to  the 
alttount.  They  applied  Clause  16,  Section  i, 
Aet  XIV.  of  1859,  and  under  it  urged  that 
"wassilat"  for  six  years  only  can  be  reco- 
vered. They  added  that  the  calculation  of 
profits  had  been  erroneously  made. 

The  suit  came  in  the  first  instance  before 
the  -  Officiating  Judge,  Mr.  Craf^ter,  on  the 
issue  of  limitation,  and  he  decided  that  the 
plaintiff  was  "  debarred  by  the  Law  of  Limit- 
"ation  from  recoveiing  mesne-profits  for 
"  any  period  more  than  h  years  antecedent 
**  to  the  date  of  the  institution  of  the  suit." 

He  considered  that  the  mother  and  guard- 
ian, suing  in  her  own  name,  was  not  entitled 
to  the  special  indulgence  allowed  to  minors, 
although  she  was  prosecuting  the  latter's  in- 
terest. 

Mr.  Craster  did  not  decide  the  other  is^- 
sues,  which  were  heard  and  determined  by 
the  substantive  holder  of  the  Judge's  office, 
Mr.  Belli,  nearly  a  year  after. 

That  officer  reversed  his  predecessor's  find- 
ing on  the  issue  of  limitation,  and  gave 
plaintiff  a  modified  decree.  She  claimed 
wassilat  for  19  years  from  the  date  of  dis- 
possession in  1 25 1.  The  Court  allowed 
mesne-profits  for  1 1  years  only,  from  the 
date  of  the  minor's  rigiits  accruing,  that  is, 
with  interest  and  costs. 

Against  this  decision  the  defendants  ap- 
peal to  this  Court,  urging — 

1.  That  the  Judge  had  no  power  to  re- 
verse his  predecessor's  finding  on  the  issue 
of  limitation.  ^ 

2.  That  his  finding  on  that  issue  is  con- 
trary to  law ;  and 


3.  Tnat  the  amount  of  v^assilat  has  beeo 
improperly  calculated. 

On  the  first  objection  we  have  no  doubt 
that  the  appellants  must  succeed.  An  Offi- 
ciating Judge  has  by  law  precisely  the  same 
powers  in  the  district  to  which  he  ha§  beetl 
tempjorarily  appointed  as  the  permanent 
holder  of  ihe  offide,  and  ^e  are  at  a  loss  to 
understand  the  reasons  on  which  Mr.  BtUi 
based  his  opinion.  He  does  not  rec<^rd  any 
in  his  judgment,  contenting  himself  ^Itb 
Slating  that  he  *'  certainly  has  the  power  o( 
reversing  the  Acting  Judge's  order  " 

This  contention  is  altogether  groundless, 
and  the  Judge's  interference  with  his  predc-   ' 
cessor's  decision  on  the  issue  of  limitation 
illegal. 

But  it  ha{j  been  intimated  to  iis  that,  on 
this  finding  by  the  High  Court,  the  respond- 
ent desire^  to  ffle  a  cro>S'-apfMeal  against  the 
Officiating  Judge's  order  on  tne  issue  of  limit- 
ation ;  and,  that  being  so,  we  can  take  up 
the  entire  question  as  it  is  now  before  us 
on  the  record,  and  decide  it  without  necessi- 
tating further  iiiigaiion  or  delay. 

We  consider  the  OffiGiatingJudce'sorderon 
the  issue  of  limitation  to  be  wrong.  Granting 
that, by  Clause  16,  Section  i,Act  XIV. of  1859, 
no  more  than  six  years'  wassilat  can,  under 
ordinary  circumstances,  be  recovered,  thij 
Section  refers  to  suirors  who  are  under  no 
legal  disability,  and  for  whom  the  law  makes 
no  spatial  provision.  In  the  present  case,  the 
party  seeking  redress  is  a  minor,  and  it  would 
be  manifestly  absurd  td  deny  him  the  enlarg^ 
ment  of  time  granted  to  persons  fn  his  situ- 
ation merely  on  the  techinal  plea  that  bis 
mother  and  guardian  was  the  person  aCtniliy 
suing ;  and  that,  as  she  personally  was  under 
no  legal  disability,  limitation  might  be  ap- 
plied to  a  suit  as  bf ought  by  her,  which 
could  afterwards,  on  the  minor's  attaining 
majority,  be  revived,  and  be,  as  in  the  prtsenl 
case,  carried  to  a  successful  issue. 

There  is  nothing  in  the  law  which  limits 
the  power  to  recover  wassilat,  considered  M 
wassilat,  to  the  collections  of  six  years ;  and 
if,  therefore,  it  can  be  shown  that  a  pfAinii€ 
has  been  legally  disabled  from  bringing  8 
stilt  within  s  x  years  of  his  right  accruing, 
there  fseerns  to  be  rio  reason  why  he  should 
not  get  back  ail  ihat  is  ju-ily  due  10  him. 

No\V.  the  minor's  right  to  the  wasJilJtt 
accrued  in  1260  B.  S  ,  the  year  4)f  his  adop- 
tion, nnd  e\-ery  year  since  then  he  would 
have  iiad  a  fresh  cause  of  action  for  the 
mesne-profits  of  the  year  that  had  expired, 
for  the  caHse  of  action  in  suits  for  mesne* 
profits  arises  from  the  date  when  they  be* 
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came  annually  due  (3  Weekly  Reporter  38, 
Maharaj  K«>er  Ramput  Singh  v<rjiu^  J. 
furlong).  Pefore  the  yeaf  1259,  the  father 
was  alive  and  in  possession,  ami  so  far  ^he 
claim  is  undoubtftily  harred,  the  person  to 
whom  wussiKu  was  due  bting  under  no  legal 
disability,  and  having  allowed  the  6  years  to 
lapse;  but  from  thai  date  we  agree  with 
the  Judge,  and  4'or  the  reasons  given  by  hira, 
that  the  minor,  or,  in  other  words,  the  plaint- 
iff vbo  appears  in  his  behalf,  can  recover. 

With  reirard  to  the  amount  of  wassilat* 
due,  upon  the  Coun's  suijgestion,  the  appel- 
lam's  vakeel,  in  order  to  avoid  ihe  expense 
and  delay  of  a  second  local  enquiry  (should 
8ach  be  considered  necessary),  professed  him- 
lelf  willing  10  accept  the  Judge's  finding  on 
the  evidence,  if  the  respondent  consented 
10  a  diminution  of  30  per  cent,  on  the 
Ameen's  calculation  for  ihe  first  five  years; 
and,  in  respect  of  the  last  five,  to  an  aliow- 
anoc  for  collection-charges  at  5  per  cent. 

The  respondent's  vakeel,  on  behalf  of  his 
client,  agrees  to  these  terms,  and  the  Judge's 
decree  will  be  modified  accordingly,  in  ihe 
terms  of  the  arrangement  now  assented  to  by 
boih  parties  before  this  Court. 

The  practical  res.ult  will  be,  therefore, 
ibai  ihe  appeal  is  dismissed  with  costs  in 
proportion  to  the  amount  now  decreed. 


The  1 6th  February  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Ejectment 

Case  No.  2295  of  1866. 

^puial  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  /  2th  June 
i866,  reversing  a  decision  pished  by  the 
Principal  Sudder  Ameen  of  Fureedpore^ 
dated  the  i8tk  December  iSS^, 

GDbind  Chunder  Lahory  and  others  (Plaint- 
iffs), Appellants, 

versus 

Messrs.  Jardine,  Skinner,  and  C9.,  and  others 
(Defeudanis;,  Respofidents, 


Mr,  C.   Gregory  and  Saboo  Gruja  Sunkur 
Mojoomdar  for  Appellants. 

Mr,  R,  T.  Allan  for  Respondents. 

Plaintiff  sued  upon  a  kubooleut,  and  filed  a  pottah  in 
support  of  It.  The  pottah  having  been  rejected,  »nd  the 
kubooleut  not  proved,  he  was  held  not  entitled  to  fall 
back  on  a  greneral  statement  that  he  has  a  jote  pottah, 
that  the  laf)d>  in  dispute  are  part  of  the  same,  and  that 
he  can  oust  the  defendant  M^h(^  was  duly  jn  powe^sion. 

Seton-Karr,  7.— The  point-  at  first 
pressed  on  us  is  that  the  Judge  should  have 
pronounced  on  the  kubooleut,  which  is  stated 
to  have  been  executed  by  Mr.  A.  Battersby, 
a  former  manager  of  the  concern,  for  the 
lands  which  are  now  the  subject  of  dispute, 
and  which  were  said  to  be  let  to  the  factory 
for  the  cultivation  of  indigo. 

But  we  cannot  find  that  there  is  any  evi- 
dence as  \o  the  kubooleut  in  question,  or 
any  thing  miterial  on  which  the  Judge 
has  omitted  to  pronounce.  The  plaintiff 
came  into  Court  on  that  kubooleut  as 
his  main  deed,  and  might  have  cited  the 
4  witnesses  named  in  the  margin  thereof 
to  prove  its  execution  and  the  signature  of 
Mr.  Battersby.  He  failed  to  adduce  any 
such  evidence,  and  then  subsequently  filed  a 
potiah  which  the  Lower  Appellate  Court, 
apparently  for  very  good  reasons,  has  declar- 
ed to  be  not  proved.  After  his  pottah  has 
been  rejected,  and  after  he  has  failed  to 
prove  his  kubooleut,  he  has  no  'right  to  fall 
back  on  a  general  statement  that  he  has  a 
jote  pottah,  and  that  these  lands  are  part  of 
the  same,  and  that  he  can  oust  the  defendant 
who  is  duly  in  possession. 

In  a  case  of  ejectment,  it  hs^s  bean  held 
in  England  that  a  person  who  obtained 
leave  from  a  servant  of  the  plaintiff  to  «nter 
the  premises,  and  who  then  set  up  ^  (itle, 
could  not  defend  an  action  of  eje^trntnt,' 
but  was  bound  to  deliver  up  possession  be- 
loie  he  disputed  the  title  (Roacoe^^  Pigest 
page  63b;. 

Without  actually  applying  this  doctrine 
to  iha  case  before  us,  we  may  say  that,  had 
the  plaintiff  really  kept  to  his  kubooleut  and 
had  proved  it,  and  had  shown  that  the  lands 
m  dispute  were  covered  by  it,  he  might 
possibly  have  succeeded  in  his  case. 

As  he  has  not  thought  fit  to  adopt  this 
course,  he  cannot  ask  us  to  remand  the  case 
for  any  further  enquiry,  or  on  any  other 
ground.  • 

The  appeal  is  dismis>ed  with  cpst.*;. 
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The  1 6th  February  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Limitation — Canae  of  action— Suit  for  monies 
advanced  in  pajment  of  snoods  to  be  subse- 
qnently  supplied. 

Reference  to  the  High  Court  hy  Baboo  Banee 
Madhuh  Shome,  Judge  of  the   Court  of 
Small  Causes  of  Puhna. 

Boiddonath  Shah  and  another,  Plaintiffs, 

versus 

Lalunnissa  Bibee  and  another,  Defendants, 

Salt  to  recover  Rupees  703  as,  3  gds,  3  cow- 
reeSy  being  balance  of  account. 

A  suit  for  balance  of  account  consisting  of  moneys 
advanced  in  payment  for  goods  to  be  subsequently 
supplied  is  governed  by  the  limitation  prescribed  by 
Clause  9,  Section  i.  Act  XIV.  of  1H59.  The  cause  of 
action  accrued  at  the  time  when  the  goods  ought  to 
have  been  delivered. 

Case, — The  plaintiffs  allege  that  defend- 
ants, selling  to  plaintiffs and  kullye, 

took  from  plaintiffs  advances  of  certain 
sums  of  money  since  13th  of  Bysack  to 
27th  Kartick  1269  mohajunee;  that  Rupees 
70-3-3-3  Tire  now  justly  due  by  them  to 
plaintiffs  after  giving  credit  for  the  value  of 
articles  supplied  by  them  against  the  money 
so  advanced,  and  that,  this  transaction  being 
a  mutual  dealing  between  two  traders,  six 
years'  limitation  is  applicable  to  this  case. 

The  defendants,  in  answer  to  plaintiffs' 
claim,  urged  that  they  did  not  take  any 
money  from  the  plaintiffs,  nor  are  they 
liable  to  plaintiffs  for  their  claim  ;  that  plaint- 
iffs first  received  delivery  of  goods,  and  then 
paid  for  them  ;  that  they  did  not  give  any 
advance;  that  a  balance  of  Rupees  32-13-9 
*is  still  due  to  defendants  by  the  plaintiffs 
for  value  of  goods  supplied  to  them ;  and 
that,  the  suit  not  having  been  brought  with- 
in 3  years'  time,  plaintiff's*  claim  is  barred 
by  limitation. 

Issue, 

What  Section  of  the  Statute  of  Limitation 
governs  this  suit  ^ 

ist, — The  pleader  for  the  plaintiffs  ver- 
bally contends  that  defendants  used  to  take 
advances  of  money  from  the  ^aintiffs  for 
supplying  them  with  different  kinds  of  goods, 
and  repaid  the  money  by  value  of  goods 


supplied ;  but  as,  at  the  time  when  money 
was  advanced,  there  was  no  stipulation  made 
as  to  the  time  when  goods  would  be  sup- 
plied to  the  plaintiffs,  the  accounts  between 
plaintiffs  and  defendants  could  not  be  ad- 
justed until  the  close  of  the  mercantile 
year;  that,  under  these  circumstances,  the 
cause  of  action  in  respect  of  the  balance 
having  arisen  at  the  beginning  of  the  year 
1270  mohajunee,  or  28th  Aghran,  the  date 
of  opening  a  fresh  account,  this  suit  is  not 
barred  by  limitation;  that,  though  the 
transaction  between  the  parties  closed  on  the 
27th  Kartick  1269  mohajunee,  yet,  as  under 
Section  8,  Act  XIV.  of  1859,  the  period  of 
limitation  is  to  be  counted  from  the  close 
of  the  mohajunee  year,  three  years  have 
not  elapsed  since  the  close  of  that  year  to 
the  date  of  institution  of  the  suit,  namely, 
4th  December  1 866,  corresponding  with 
20th  Aghran  1273  B.  S. ;  and  that,  inas- 
much as  no  other  limitation  is  expressly 
provided  by  the  law  for  actions  of  this  kind, 
the  period  of  limitation  by  which  the  snit 
is  to  be  governed  may  also  be  taken  to  be 
that  provided  in  Clause  16,  Section  1, 
Act  XIV.  of  1859,  viz.,  six  years. 

The  Counsel  for  the  defendants  argna 
that  in  this  suit  the  cause  of  action  cannot 
be  deemed  to  have  accrued  since  the  close  of 
the  mercantile  year  in  the  accounts,  as  there 
was  no  mutual  dealing  in  goods  between 
the  partiesT  buF  Ofily  goods  were  supplied  to 
the  plaintiffs  for  money  received  from  them, 
and,  therefore,  the  provisions  of  Section  8, 
Act  XIV.  of  1859,  cannot  apply  to  the  suit; 
that  this  suit  cannot  be  deemed  to  have 
arisen  out  of  mutual  dealings  between 
merchants  and  traders,  but  from  a  breach  o(  j 
contract,  and  therefore  the  limitation  of 
three  years  found  in  Clause  9,  Section  i. 
Acf  XIV.  of  1859,  rules  the  suit;  and  that, 
a  period  of  more  than  three  years  having 
elapsed  since  27th  Kartick  1269,  the  date 
when  the  transaction  was  closed,  to  d* 
date  of  institution  of  this  suit,  viz.,  30th 
Aghran  1273  ^-  S.,  plaintiff's  claim  is 
barred  by  limitation. 

In  my  opinion,  the  facts  of  the  case  do 
not  admit  that  the  cause  of  the  present 
action  is  the  same  as  that  alleged  by  the 
plaintiffs,  because  i*here  is  nothing  to  show 
that  defendants  sold  any  goods  by  retail; 
but  rather  from  the  entries  in  •the  khattahs 
of  1269  filed  by  plaintiffs  at  page  4,  it  ap- 
pears that  plaintiffs  paid  to  defendants  the 
value  of  goods  supplied  to  them,  on  dates 
subsequent  to  those  on  which  the  articles 
were  delivered  to  them,  and  that,  even  by 
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instalments.  This  being  the  case,  the  de- 
feodants  cannot  be  deemed  to  be  traders  or 
retail-sellers.  If  the  fact  that  plaintiffs  ad- 
vanced to  defendants  certain  sums  of  money 
for  goods,  and  that  they  did  not  receive  suffi- 
cient quantity  of  goods  for  the  money  ad- 
ranced  be  admitted  as  true,  plaintiff's  claim 
•  I  can  be  based  upon  no  other  grounds  than 
i  on  a  breach  of  contract.  Under  these  cir- 
icnmstances  I  am  of  opinion  that  Section  8 
and  Clause  16,  Section  i.  Act  XIV.  of 
1859,  which  plaintiffs  urge  are  applicable 
to  tbeir  suit,  cannot  apply  to  it,  but  that  3 
years'  limitation  as  prescribed  in  Clause  9, 
Section  i,  Act  XIV.  of  1 859,  will  be  applicable 
to  tbe  suit ;  and  that,  therefore,  a  period  of 
more  than  3  years  having  elapsed  since  a 7th 
Kartick  1269,  the  date  on  which  payment  of 
money  was  closed,  to  4th  December  1866, 
cofitsponding  with  20th  Aghran  1273  B.  S., 
ibe  date  of  institution  of  the  suit,  plaintiff's 
claim  is  barred  by  limitation. 

7^€  judgmeni  of  the  High    Court    was 
iiUnrtd  at  follows  by — 

Peacock,  C.y. — In  this  case,  according 
to  the  finding  of  the  Judge  of  the  Small 
Cause  Court,  ihe  balance  due  to  the  plamtiffs 
consists  of  moneys  advanced  by  them  in  pay- 
iMnt  for  goods  to  be  subsequently  supplied. 
Upon  the  facts  found  by  the  Judge  of  the 
Small  Cause  Court,  we  are  of  opinion  that 
ke  is  right  in  holding  that  Section  8,  Act 
SV.  of  1859,  was  not  applicable  to  the  case, 
aod  also  that  Clause  16,  Section  i  of  that 
Act,  was  not  applicable.  We  think  that  he 
ii  also  right  in  holding  that  Clause  9, 
Sectkm  i  of  the  Act,  is  the  Clause  which 
ItMms  this  case. 

The  Judge  of  the  Small  Cause  Court  has 
heU  that  the  cause  of  action  accrued  when 
the  advance  of  the  money  took  p4^ce ;  and 
Ihat,  as  that  was  more  than  3  years  before 
ilm  commencement  of  the  suit,  the  suit  was 
kttred.    But,    upon  the   finding   that   the 
^Mney  was  advanced  in  payment  of  goods 
Mch  were  to  be  subsequently  supplied,  we 
iiit  of  opinion    that    the   cause  of  action 
^iccnied  at  the  time  when  the  goods  ought 
'*>  have  been  supplied. 
It  appears  that  no  time    was    expressly 
I  fed  for  the  delivery  of  the  goods.    But 
fc  Judge  will  have  to  find  whether  there 
IM  any  usage  or  dealing  either  in  the  parti- 
es trade*  in  which  the  defendants  were 
Jjocerned,  or  any  previous  usage  between 
me  (riaimiffs  And  the  defendants  on  their 
Pj^KMs  dealings  from  which  the  time  at 
^^  tbe  defendants  ought  to  have  deliver- 
« Ihe  goods  to  cover  the  advances  can  be 
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ascertained.  If  there  was  no  usage,  and  no 
time  fixed,  then  we  think  that  the  time 
for  the  delivery  of  the  goods  would  be  a 
reasonable  time  after  the  advance  of  the 
money,  having  reference  to  all  the  circum- 
stances. It  appears  from  the  statement 
that  part  of  the  goods  to  be  delivered 
consisted  of  kullye.  If  the  kullye  to  be 
delivered  was  to  be  the  produce  of  crops  which 
had  not  then  been  gathered,  probably  the  time 
for  the  delivery  of  the  goods  would  be  at 
the  expiration  of  the  harvest. 

The  Judge  will  have  to  find  as  a  matter 
of  fact  what  was  the  time  at  which  the 
goods  ought  to  have  been  delivered.  If  that 
was  more  than  3  years  before  the  commence* 
ment  of  the  suit,  the  suit  is  barred.  If 
it  was  within  the  period  of  three  years  next 
before  the  commenoement  of  the  suit,  then 
the  suit  is  not  barred,  ahhough  3  years 
might  then  have  expired  from  the  time 
when  the  advances  were  made. 


Thf  i6th  February  1867. 

Prtsml  .• 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justiccy  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Small  Cause  Courts— Refereacet  to  Higph 

Court* 

Reference  to  the  High  Court  by  Major  E. 
H.  C.  Wintie,  Judge  of  the  Court  of 
Small  Causes  of  Dum-Dum  Catiionment^ 

Dinonath  Addy,  Plaintiffs 

versus 

Pay-Sergeant  W.  Weller,  Defendant. 

Accordingr  to  Section  32,  Act  XI.  of  1865,  a  Small 
Cause  Court  is  required,  in  referring  a  case  for  the 
decision  of  the  High  Court,  to  draw  up  a  sUtement  of 
the  case»  and  to  refer  it  with  the  Court's  own  opinion. 

Coj^. — In  accordance  with  Section  t%  of 
Act  XI.  of  1865, 1  have  the  honor  to  submit, 
for  the  opinion  of  the  High  Court,  the  fol- 
lowing question  of  law  which  has  arisen  in 
this  case :  Whether  under  Section  40  of  the 
Mutiny  Act,  European  non-commissioned 
officers  or  soldiers  are  amenable  to  tliis  Can- 
tonment  Small  Cause  Court  ? 

The  judgment  of  the  High  Court  ivas  de^ 
livered  as  follows  by— 

Peacock,  C.  J.— Major  Wintie,  the  Judge 
of  the  Court  of  Small  Causes  of  the  Dum- 
Dum  Cantonment,  should  follow  ihe  pro* 
visions  of 'the  Section  of  the  Act  under 
which  he  has  referred  the  case  for  the 
opinion  of  the  Court.     That  Section  (zi 
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6i  Act  XI.  of  1865)  directs  that  he  shall 
draw  up  a  statement  of  the  case,  and  refer 
if,  with  the  Court's  own  opinion,  for  the 
decision  of  the  High  Court.  In  the  present 
instance,  there  is  no  statement  of  the  case, 
no  statement  that  the  question  arose  on  the 
trial  of  a  suit,  and  no  statement  of  the 
Court's  own  opinion.  It  is  impossible  for 
this  Court  to  answer  the  abstract  question 
propounded.  The  Court  should  be  informed 
in  the  statement  for  what  amount  and  on 
what  date  the  suit  was  commenced.  The 
case  must  be  sent  back  for  amendment. 


The  1 6th  February  1867. 

Preseni : 

The  Hon'ble  J.  P.  Norman  and  VV.  S.  Seton- 

Karr,  Judges. 

Review  of  Jndgment— Appeal. 

Case  No.  ion  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwatty  dated  the 
2gth    July    186^^    reversing    a    decision 

'  passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  8th  March  186$, 

Bunkoo  Lai  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Basoomunissa  Bibee  and  another  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Saboos  Kishen  Kishore  Ghose  and  Greeja 
Sunker  Mojoomdar  for  Appellant. 

Moulvie  Syud  Murhumut  Hossein  for  Re- 
spondents. 

A  decree  for  wassilat  was  passed  against  **  the  defend- 
ant 'Mn  a  case  where  there  were  several  defendants;  and, 
as  soon  as  one  of  them,  who  was  not  the  person  a^inst 
whom  the  plaintiff  sought  for  wassilat  in  the  original 
i}laint,  found  that  the  decree  was  to  be  executed  against 
nini)  he  applied  to  the  Court  for  a  review,  though  after 
the  time  prescribed  by  Section  377,  Act  VI II.  of  1S59. 
Held  that  the  Court  was  quite  right  in  holding  that 
there  was  reasonable  cause,  within  the  meaning  of  that 
Sectbn,  for  the  application  for  review  not  bemg  pre- 
ferred within  the  limited  time. 

The  oreferring  of  an  appeal  against  a  decision  by 
one  detendant  does  not  deprive  another  defendant  of 
his  right  to  appl>[  for  a  review  of  the  same  decision,  with 
reference  to  Section  376. 

,    Norman,  J,— The  facts  of  this  case  are  as 
follows : — 

The  plaintiffs  sued,  for  possession  of  an  8- 
annas  share  of  certain  talooks,  two  defend- 
jints,  Syud  Hossein  and  Khojesta  Bibee,  who 
had  ousted  him.  Twenty-five  o^her  persons 
were  made  co-defendants.  The  plaint  pray- 
ed for  wassilat  and  costs  against  the  de- 
fendants who  had  dispossessed  him.  A  decree 


passed  against  the  defendani  for  wassilat  and 
costs  on  the  aist  of  March  1859.  Svud 
Hossein  and  Kho)esta  appealed  to  the  Jtrage, 
and  afterwards  presented  a  special  appeal 
to  the  Sudder  Court.  These  appeals  wert 
rejected. 

The  plaintiffs  proceeded  to  execute  the 
decree  against  Odoito  Chum  Sein,  one  of 
the  defendants  called  pro  fofmd  defendants^ 
a  purchaser  from  the  principal  defendants. 
He  objected,  but  the  Principal  Sudder 
Ameen  disallowed  his  objections.  Within 
three  months  after  this  allowance,  m.,  on 
the  2nd  August  1864,  Odoito  Chura  pre- 
sented a  petition  for  a  review  of  the  origittal 
decree,  which  was  admitted  by  the  Principal 
Sudder  Ameen,  Baboo  Sreenath  Bidyabagish, 
and  the  case  restored  to  the  file. 

Mr.  Reilly,  the  succeeding  Principal 
Sudder  Ameen,  on  hearing  the  parties, 
amended  the  decree  by  making  Odoito 
Churn  liable  for  a  moiety  of  the  wassilat 
from  the  date  of  his  purchase. 

On  appeal  the  Judge  set  aside  this  deci- 
sion, holding  that  the  Principal  Sndder 
Ameen  had  no  power,  after  the  interval  of 
fi^^  years  from  the  date  of  the  original  decree, 
to  admit  a  review. 

On  special  appeal  two  cases  were  referred 
to  before  us,  both  reported  in  the  6th  Week- 
ly Reporter,  pp.  100  and  167. 

We  do  not  mean  to  say  that  a  Judge  bas 
an  entirely  arbitrary  power  to  admit  reviews 
at  any  time.  But  it  appears  to  us  that  the 
Principal  Sudder  Ameen  was  quite  right  in 
holding  that  there  was  reasonable  cause  for  not 
preferring  the  application  for  review  witfaiii 
the  limited  time  so  as  to  bring  the  case  within 
the  377th  Section  of  Act  VIII.  of  i8s9- 
The  decree  being  wholly  ambiguous,  it  is 
difficult  ^  see  why  the  Principal  Sadder 
Ameen  allowed  it  to  be  executed  at  alL 

It  appears  to  us  that  the  defendant,  who 
is  the  appellant  before  us,  had  no  reason  to 
suppose  that  a  decree  for  wassilat  agaiml 
*^ the  defendant,'  when  there  were  27  d^ 
fendants  in  the  cause,  would  have  been 
executed  against  htm,  when  he  was  not  the 
person  against  whom  the  plaintiff  aooght 
for  wassilat  in  the  original  plaint.  As  soon 
as  he  found  that  the  decree  was  to  be  exe* 
cuted  against  him,  he  came  into  Court  bj 
petition  of  review  to  get  the  decree  corrected, 
and  we  think  that  he  had  excellent  reasons 
for  not  coming  into  Court  till  then. 

Under  these  circumstancoe  the  dccisioB 
of  the  Pripcipal  Sudder  Ameen  admitting 
the  review*wa8  iiiiai  under  Section  378,  and 
the  Judge  sliottld  not  have  interfered  with  it* 
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We  do  not  think  that  the  fact  that 
another  defendant  had  preferred  an  appeal 
againgt  the  decision  deprived  the  defendant 
xKHT  before  the  Coart  of  his  right  to  apply 
for  a  review. 

The  words  of  the  376th  Section  of  Act 
VIll.  of  1859,  "  any  person  considering 
"  himself  aggrieved  by  a  decree  of  a  Court 
"  of  original  junsdiction,  from  which  no  ap- 
"  peal  shall  have  been  preferred  to  a  supe- 
"  nor  Court/'  must  be  construed  as  meaning 
a  decree  from  which  no  appeal  shall  have 
been  preferred  by  the  applicant  himself. 

The  judgment  of  the  Court  below  must, 
therefore,  be  reversed,  the  decision  of  the 
first  Coart  restored,  and  this  appeal  decreed 
with  costs  and  interest. 


The  i6lh  February  1867. 

Prtseni  : 

The  Hon  ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Sile  by  Hindoo  widow— Suit  by  Reversioner. 

Case  No.  2326  of  1866. 

^fuial  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipperah, 
doled  the  21  si  June  1866^  affirming  a 
dm'sion  passed  by  the  Moonsiff  of  Begum- 
gungCf  dated  the  8th  September  186$- 

Ram  Gutty  Kurmokar  (one  of  the  Defend- 
ants), Appellant^ 

versus 

I      Boishtub  Churn  Mojoomdar  (PlainlifT), 

Respondent, 

M$6s  Sreenauth  Doss  and  Nuleet  Chunder 
Seitt  for  Appellant. 

&^  Nil  Monee  Sein,  Kalee  Mohun  Boss, 
^Shushie  Bhoosun  Base  for  Respondent. 

A  «|e  by  a  Hindoo  widow  is  not  invalid  if  made 
;y«t  collusion.  But  the  sale  is  limited  to  the 
^JB**!  life-interest,  and  the  reversioner  is  onlyenti* 
taa  to  a  dedaratioo  that  the  sale  will  not  affect  or 
Pvqidice  his  ii^erests  beyond  ihe  widow's  life. 

Set^H'-Karr,  J, — ^This  was  one  of  those 
wta  which  arc  not  unfrequent  in  our  Courts, 
^^  for  the  reversal  of  a  sale  of  property  by 
*  Hindoo  widow.  Both  the  Courts  decided 
««  the  claim  advanced  by  tht  rcYersioner 


was  good.  They  aiinulled  the  sale,  and 
ordered  the  reversioner,  plaintiff,  to  be  put 
in  possession  as  a  surburakar.  In  appeal  by 
the  purchaser,  defendant,  we  have  heard  both 
parties  fully,  and  reference  has  been  made  to 
the  cases  on  the  subject  of  sales  by  Hindoo 
widows  as  follows  :  Special  Number  of  the  ' 
Weekly  Reporter,  page  165,  Full  Bench 
Decision ;  i  Hay's  Reports,  page  1 10,  August 
2nd,  1862  ;  Sudder  Dewanny  Adawlut,  page 
210,  for  1859,  Weekly  Reporter,  Volume  II., 
page  245. 

In  only  one  of  these  cases,  viz,,  that  report- 
ed  in  the  decisions  of  the  late  Sudder  I)e- 
wanny  Adawlut,  was  the  reversioner  ever 
put  in  possession  ;  and  in  that  instance  the 
circumstances  were  very  peculiar.  No  case 
has  been  quoted  to  us  in  which,  since  the 
establishment  of  the  High  Court,  an  award  of 
possession  has  been  made  in  favor  of  the 
reversioner.  The  general  rule  appears  to  be 
that  the  sale  shall  be  limited  to  the  life- 
interest  of  the  widow,  and  that  a  declaration 
shall  be  made  in  favor  of  the  reversioner 
that  the  sale  shall  not  affect  or  prejudice  his 
interests  beyond  the  widow's  life.  There  is 
no  proof  of  collusion  between  the  widow  and 
the  purchaser,  special  appellant,  who  is  one 
of  a  different  caste,  and  it  cannot  be  said,  in 
this  instance,  that  a  complete  transfer  of  her 
interests  by  the  widow  to  a  third  party  is 
s^n  act  of  waste  such  as  would  warrant  an 
order  for  possession  in  the  plaintiff's  favor.    * 

Acting,  therefore,  on  this  view,  we  modify 
the  order  of  the  Lower  Courts  so  as  to  erase 
that  portion  which  would  give  possession  as  a* 
surburakar,  and  we  declare  that  the  right  dt 
the  purchaser,  defendant,  be  limited  to  the 
life-jnterest  of  his  vendor,  the  widow.  The 
appeal,  therefore,  is  partly  decreed,  and  partly 
dismissed.  Both  parties  may,  however,  pay* 
their  own  costs  in  this  special  appeal. 

Gorman,  J. — I  agree  that  the  decree  must 
be  modified.  The  appellant,  Ram  Gutty* 
Kurmokar,  appears  to  be  a  bond  fide  purchaser 
from  the  widow,  and,  as  such,  acquires  a 
title  limited  to  the  interest  which,  under  the* 
circumstances,  the  widow  had  the  power  to 
dispose  of  (a).  There  is  no  ground  for 
interfering  with  his  possession  during  the 
time  his  title  ia  good. 

But  if  he  had  colluded  with  the  widow, 
and  his  purchase  had  been  fraudulent  or 
wholly  iictitiotts,  for  myself  I  should  have,  ha^ 
no  hesitation  in  acting  on  the  precedent  in 
the  Sudder^Reports  of  1859,  page  213^  and 

(a)  As  to  the  effect  of  a  purchase  of  this  sort  in 
English  Law,  those  who  are  curious  bn  'fhe  subject' 
may  refer  to  Comyn's  Digest,  title  *•  Forfeiture."     ' 
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the  suggestion  of  Mr.  Justice  L.  S.  Jackson, 
I  Hay's  Reports  for  1 862,  page  no,  and  giving 
possession  to  the  heir  or  a  receiver  as  manager 
for  the  party  entitled  during  the  life  of  the 
widow,  and  to  protect  the  estate  for  the 
benefit  of  the  reversioner. 


The  16th  February  1867. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
.   Justicey  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Section  4,  Act  VIII.  of  x862~Sait8  against 
the  ex-King:  of  Onde. 

Petition  of  Begum  Bihee^  Bismullah  Khanum, 
dnd  Zainub  Khanum.  praying  for  an  order 
directing  the  Principal  Sudder  Ameen  of 
the  2^''Pergunnabs  to  take  cognizance  of  a 
suit  instituted  by  them  against  the  ex-King 
ofOudCf  which  the  Principal  Sudder  Ameen 
refused  to  entertain  ivithout  the  consent  of 
the  (rovernffient. 

Baboo  Dwarkanath  Mitler  for  Petitioners. 

Section  4,  Act  VIII.  of  1S62,  does  not  prevent  the  Civil 
Courts  from  entertaining  a  suit  afrainst  the  ex-King  of 
Oude  without  the  consent  of  the  Government. 

Chief  Justice, — Section  4,  Act  Vlll.  of 
1862,  provides  that  ''no  writ  or  process 
''  shall  at  any  time  be  sued  forth  or  prose- 
**  cuted  out  of  any  Civil,  Revenue,  or  Cri- 
'*  minal  Court  against  the  person,  goods,  or 
prop>erty  of  His  said  Majesty,  unless  such 
writ  or  process  shall  be  so  sued  forth  or 
prosecuted  with  the  consent  of  the  Govern- 
*•  or-General  in  Council  first  had  and  ob- 
"  tained,  such  consent  to  be  testified  by  the 
signature  of  a  Secretaiy  to  the  Govern- 
ment of  India ;  and  any  writ  or  process 
*'  which  shall  at  any  time  be  -sued  forth  or 
**'  p  rosecuted  against  the  person  or  goods  or 
«<  property  of  His  said  Majesty,  without 
*'  such  consent  as  aforesaid,  shall  be*  utterly 
**  null  and  void." 

This  Section  does  not  prevent  the  Courts 
of  Civil  Judicature  from  entertaining  a  suit 
against  His  Majesty  the  King  of  Oude  with- 
out the  consent  of  the  Government.  It  only 
prohibits  the  Courts  from  issuing  any  writ 
or  process  against  the  person,  goods,  or  pro- 
perty of  His  Majesty,  by  which  is  meant  a 
writ  or  process  for  the  capture  or  seizure  of 
his  person  or  property.  The  ^ourts  are 
competent  to  receive  a  plaint  against  His 
Majesty  if  properly  prepared,  and  to  issue 
a  summons  upon  it. 


Under  these  circumstances  we  think  that 
an  order  ought  to  be  issued  to  the  Principal 
Sudder  Ameen,  directing  him  to  take  cofpi* 
zance  of  the  suit,  and  to  receive  and  admit 
the  plaint,  unless  it  be  open  to  any  of  the 
objections  which  would  justify  the  rejectioQ 
of  it  under  the  Code  of  Civil  Procedaie, 
without  reference  to  Act  VIII.  of  1862. 


« 


« 


<« 


4< 


<« 


The  1 8th  February  1867. 

Present : 

The  Hon'ble  L,  S.  Jackson,  Judgt, 

Plaint  (Verification  of). 

Petition  complaining  of  an  order  passed  ly 
Mr.  U.  R,  Madocks,  Judge  of  Bhaugul 
pore,  dated  the  sth  December  1866, 

Rajah  Leelanund  Singh,  Petitioner. 

Mr.  R.  E.  Twidale  and  Moonshee  Amur 
A  li  for  Petitioner. 

A  plaintiff  may  be  excused  from  verifying  his  plaint, 
not  only  by  reason  of  his  absence,  but  also  for  uf 
other  good  cause  to  the  satisfaction  of  the  Court. 

This  order  of  the  Judge  of  Bhangalpore 
has  been  called  for  upon  the  application  of 
Rajah  Leelanund  Singh.  When  the  motion 
was  originally  made  before  me,  it  was  repre- 
sented that  the  Judge  had  made  an  order, 
which  undoubtedly  appeared  to  be  an  ob- 
jectionable one,  referring  exclusively  or  at 
least  specially  to  Rajah  Leelanund  Singh, 
the  petitioner.  Now  that  order  has  corac 
up ;  it  does  not  appear  to  be  an  order  pre- 
cisely of  that  description.  It  is,  no  doubt, 
the  fact  that  the  Judge  was  induced  to  make 
the  order  which  he  ^d  by  reason  of  a  prac- 
tice which  he  found  prevailing  In  the  subor- 
dinate Courts  in  his  district,  namely,  that  all 
plaints  filed  on  behalf  of  Rajah  Leelanund 
should  be  verified  by  the  agents  of  the 
Rajah.  But,  acting  upon  that  informatioo, 
the  Judge  made  an  order,  which  did  not 
refer  exclusively  or  specially  to  the  Rajah, 
but  was  meant  to  apply  to  all  plaints,  and  all 
plaintiffs  within  his  district. 

It  is  quite  clear  that  there  was  nothing 
objectionable,  but  the  contrary,  in  the  Judge 
calling  the  attention  of  the  subordinate 
Courts  to  the  provisions  of  Section  28  of 
the  Code  of  Civil  Procedure.  It  coold  not 
be  right,  either  in  the  case  of  Rajah  Leela- 
nund Singh,  or  in  the  case  o^  any  other 
person  whatever,  that  he  should  have  or 
exercise  the  privilege  of  having  plaints  filed 
on  his  account,  verified  Invariably  by  other 
persons,  h  is  undoubtedly  for  the  Court,  in 
each  case  wbere  a  verificalion  is  not  mi^de 
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bjr  the  plaintifF,  to  consider  whether,  by  rea- 
son of  absence  or  for  other  good  caase,  the 
phintiiF  is  unable  to  subscribe  and  verify, 
and  whether,  if  so,  the  person  ^ho  has 
verified  it  is  a  person  competent  to  make 
Um  verification.  The  Judge  h^s  probably 
{taken  too  narrow  a  view  of  the  excepting 
.Clause,  when  he  says  that  it  is  only  absence 
Ifaom  the  district  which  should  be  looked 
Igpon  as  a  suflicient  cause.  The  Section 
{expressly  says:  *'i3y  reason  of  absence  or 
other  good  caused  It  is  impossible  to 
[set  down  categorically,  by  way  of  general 
jdirections,  what  shall  be  or  shall  not  be 
considered  good  cause.  I'hat  is  for  the 
Iconsideration  of  the  Court  in  each  case,  and 
it  is  only  necessary  to  see  that  in  no  case 

the  plaintiff  excused  from  verifying  his 
>Iaint,  except  where,  by  reason  of  absence  or 

^r  good  cause,  it  is  made. out  to  the 
lion  of  the  Court  that  he  is  unable 

doit. 

I  think  that  the  Judge  should  send  to  all 
Courts  to  which  a  copy  of  his  original 
ier  was    directed  a  copy  of  the  present 
ler  of  this  Court. 


The  1 8th  February  1867. 

Present : 

|The  Hon*ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Attactwncnt— Stipends  of  members  of  Mysore 


Case  No.  520  of  1866. 

ipplitaiiou /or  revieiv  0/ Judgment  passed  by 
ikt  Hon  hie  Justices  Loch  and  Macpherson , 
fl»  the  Sth  December  1866^  in  Miscellaneous 
Appeal  No.  $20  of  1866. 

Mohamed  Kuzulbash  (Decree-holder), 
Petitioner, 

versus 

|Sltt2ada  Mohamed   Buseerooddeen    (Judg- 
ment-debtor), Opposite  Party, 

|lfr.  6.  C,  Paul,  Moonshee  Ameer  Aliy  and 
Baboo  Romanauth  Rose  for  Petitioner. 

Vtitrs,  R.  V.  Doyne  and  R,  E.  Twidale 
^  for  Opposite  Party. 


.    —  ...,«..««,  allowed  by  Government  to  the  members 
jiithe  Mysore  family  cannot  be  attached. 

MacphersoMf  J. — ^Having  re;heard  this 
lase,  we  leaiain  of  the  same  opinion  as  that 
|'*ich  we  expressed  when  the, matter  came 


first  before  us.*  There  is  nothing  whatever 
upon  the  record  to  show  that  there  is  any 
capitalized  stock  belonging  to  the  appellant, 
or  that  there « is  any  particular  fund  from 
which  (if  at  all)  he  can  enforce  payment  of 
the  allowance  which  the  Government  usually 
makes  him. 

The  Lower  Court  says  that  the  interest 
may  be  attached,  because  *'  it  is  a  sum  cer- 
"tain  due  to  the  debtor  as  interest  due 
"on  a  fund  belonging  to  him.''  No  doubt, 
a  sum  certain,  due  to  the  debtor  as  interest 
on  a  fund  belongingito  him,  might  be  attach- 
ed. But  the  materials  on  which  we  have  to 
act  wholly  fail  to  establish  that  the  money 
which  it  is  now  sought  to  attach  is  such  a 
sum.  It  has  been  repeatedly  held  that  the 
original  stipends  allowed  by  Government  to 
the  members  of  the  Mysore  family  cannot 
be  attached.  It  may  be  (hat  the  Govern- 
ment has  made  certain  propositions,  the  ef- 
fect of  which,  if  carried  out,  might  be  to  alter 
the  nature  of  those  stipends.  But  there  is 
nothing  before  us  to  show  that  the  proposi- 
tions which  were  made  have  been  acted  upon 
so  as  in  any  way  to  alter  the  appellant's  posi- 
tion, nor  is  there  anything  to  show  us  that 
that  which  it  is  now  sought  to  attach  is 
other  than  a  mere  gratuity.  The  case  is  in 
principle  much  the  same  as  Innes  versus  The 
East  India  Company,  25  Law  Journal,  C.  P., 
154. 

We  affirm  our  former  order  with  costs. 


The  i8ih  February  1867.    . 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 
son, Judges, 

Lakheraj— Kubooleut^Resnmption. 

Case  No.  2861  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  loth  Au- 
gust i866y  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  jist  May  1866, 


*  Oriffinal  judgment. — We  reverse  the  order  of  the 
l^wer  Court  with  costs.  It  has,  on  various  occasions, 
been  decided  that  the  pensions  or  allowances  of  the 
Mysore  family,  of  whom  the  petitioner  is  one»  cannot  be 
attached  {see  case  No.  516  of  ib62  decided  on  13th 
June  1863).*  These  allowances  are  not  the  absolute 
property  of  the  recipients,  nor  are  they  in  the  nature  of 
debts  due  to  them  from  the  Government ;  and  therefore 
they  cannot  be  seized  in  the  hands  of  Government. 
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Mussamut  Bibee  Fuzlon  and  others  (Plaint* 
ifiFs),  Appellants^ 

versus 

Shaikh  Abdoollah  and  others  (Defendants), 

Respondents. 

Mr.  R.  E.  T'lvidale  for  Appellants. 

Bahoo  Kissen  Succa  Mookerjet  for  Respond- 
ents. 

A  landlord  is  not  bound  to  sue  for  rcsuinption  before 
brinpnfr  a  suit  for  a  kubooleut»  in  respect  of  lands 
which  the  defendant  claims  to  hold  as  lakheraj. 

Loch^  J, — Wk  thinktthe  Judge  is  wrong 
in  considering  that  this  case  cannot  be  tried 
in  its  present  form.  Plaintiff  sues  for  a 
kubooleut,  and  he  is,  of  course,  bound  to  show 
that  he  has  a  right  to  it.  He  has  a  right  to 
it  only  if  he  proves  that  the  land  is  part  of 
his  m^l  land,  which  may  be  done  by  showing 
that  he  has  received  rent  or  by  other  evi- 
dence. The  defendant  has.  of  course,  a  right 
to  plead  his  rent-free  title  and  limitation,  and 
it  is  for  the  Lower  Court  to  consider  whether 
these  pleas  are  good  against  the  plaintiff's 
claim.  We  think  that  this  case  is  not  on 
all  fours  with  the  case  quoted  by  the  Judge 
of  13th  April  1866,  Volume  I.,  Weekly  Re- 
porter,  page  62,  Act  X.  Rulings,  nor  of  the 
case  referred  to  in  that  decision,  for  in  this 
case  the  lands  held  by  the  defendant  had 
been  declared  in  another  suit  between  him 
and  the  plaintiff's  co-sharers  to  be  mil.  It 
is  somewhat  similar  in  character  to  the  case 
reported  in  3  Weekly  Reporter,  page  192, 
Civil  Rulings ;  and,  though  it  is  possible  that 
the  ruling  in  that  precedent  may  not  be  suffi- 
cient to  support  the  plaintiff's  case,  yet  we 
think  it  must  be  tried,  and  that  there  is. 
no  sufficient  ground  for  referring  him  to  a 
suit  for  resumption  before  bringing  her  action 
for  a  kubooleut.  The  case  is  remanded  to  be 
disposed  of  with  reference  to  these  remarks. 


Mr.  C.  G.  Phillip  (Defendant),  Appeliiui, 

versus 

Bundhoo  Sircar  (Plaintiff)^  Respondent, 
Baboos  Onookool  Chunder  Moohrjee  and 

Issur  Chunder  Chuckerbutty  for  AppeUaoL 

Mr,  y,  S.  Rochfort  and  Baboo  Gretja 
Sunker  Mojoomdar  for  Respondent 

A  Collector  has  no  jurisdiction  to  allow  a  suit  to  be 
instituted  in  the  Sudaer  Station  instead  of  ia  the  Sub- 
division Court. 

^  Where  the  Collector  wrongly  exercised  such  jurisdi^ 
tlon  in  a  case  below  100  rupees — Held  that  the  Judp 
could  be  moved  to  set  aside  the  Collector's  order  on  m 


ground  that  the  Deputy  Collector,  and  not  the  CoUector, 
had  the  proper  jurisdiction  to  try  the  case ;  and  tku, 
even  if  tne  Jud^e  had  not  isuch  power,  the  power  w» 


The  18th  February  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Juriadiction^Court  where  Suit  to  be  iastituted 

_  • 

Cases  Nos.  2662  and  2663  of  1866  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Raj shahye,  dated  the  24th  August 
1866,  affirming  a  decision  passed  S>y  the  CoU 
lector  of  that  District,  dated  the  1st  May 
1866. 


vested  in  the  High  Court,  under  its  Charter,  to  order  the 
proper  legal  proceedings. 

Bayley*,  J. — No,  2662,— -Tnt  plea  in 
special  appeal,  that  there  was  no  jurisdktioo 
in  the  Collector  to  allow  the  suit  to  be  in- 
stituted in  the  Sudder  Station,  and  not  in 
the  Sub-division  Court,  is  a  valid  one.  The 
Collector  states :  ''  It  is  quite  clear  that,  as 
'*  a  Collector,  I  can  withdraw  any  case  from 
"  a  Deputy  Collector  in  charge  of  a  sub-divi- 
"  sion ;  and,  if  so,  it  seems  to  roe  hardjf 
*'  necessary  to  force  a  man  to  institute  his 
"  suit  at  the  Sub-divisional  Court,  in  order 
"  that  I  might  withdraw  Jt,  and  by  doing 
*'  so  simply  complicate  matters.*' 

Now,  the  question  is  not  one  as  to  tbe 
Collector's  view  of  the  expediency  or  the 
practical  result  of  bis  assuming  a  jurisdic- 
tion, but  whether  the  law  does  or  does  not 
give  it  him. 

The  Law,  Section  20,  Act  VI.  of  1862, 
was  thus : — 

"  Suits  under  this  Act,  or  under  Act  X.  of 
"1859,  shall  be  preferred  in  the  Rtvmt 
"  office  of  the  district,  or,  when  a  suh-dm- 
''sion  of  a  district  has  been  placed  u»der 
"  the  jurisdiction  of  a  Deputy  Collector,  in 
''the  Revenue  office  of  the  sub-division  in 
"which  the  cause  of  action  shall  have 
"  arisen,  or  when  the  cause  of  action  shall 
**  have  arisen  within  the  limits  of  the  local 
"jurisdiction  of  any  Deputy  Collector  not 
"  in  charge  of  a  sub-division,  but  who  has 
"been  specially  authorized  by  Government 
"  to  receive  such  suits,  then  in  the  office  of 
"such  last  mentioned  Deputy  Collector, 
"provided  always  that  the  Collector  may 
"withdraw  any  suit  from  any  Deputy 
"  Collector,  and  try  it  himself,  of  refer  it  10 
*'  another  Deputy  Collector." 

Now,  as  the  law  enacts  that  this  suit  snail 
be  institute4  in  the  Sub-division  Court,  it  w 
clearly  opjJoscd  to  the  Collector's  ^^^  ^ 
expediency.  ,It  is  necessary  then  that  the 
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Collector  shonid  follow  the  law.  The  Col- 
lector will,  therefore,  return  the  plaint  to  be 
filed  in  the  Sub-division  Court,  and  the 
orders  of  the  Judge  and  Collector  are  here- 
by reversed.  The  costs  of  the  special  appel- 
1am  to  be  given  to  him  by  the  plaintiff,  special 
re^xmdents. 

No,  266J. — This  is  a  case  similar  to  the 
above  case  (No.*  2662)  just  decided  by  us, 
excq)tiiig  so  far  that  in  Mi>  case  the  subject- 
matler  of  dispute  was  Maw  one  hundred 
ntfees,  and  the  Lower  Appellate  Court  has 
accordingly  stated  that  it  has  no  right  to  try 
the  appeal. 

We  hold  that,  notwithstanding  the  case 
being  of  a  value  within  100  rupees,  the  Lower 
Appellate  Court,  as  the  first  Appellate  Court, 
could  be  moved  to  set  aside  the  order  of  the 
CoUector  who  decided  the  case,  on  the 
groaod  that  the  Deputy  Collector  had  the 
proper  jurisdiction  to  try  the  case,  and  not 
tbe  Collector;  and  even  if,  on  account  of 
(he  value  of  the  suit  being  under  too  rupees, 
the  illegal  order  of  the  Collector,  who  had  no 
joriadjctjon  to  try  it  at  all,  could  not  be 
teserud  by  the  Judge  below,  still  it  is  not 
denied  that,  under  the  Charter  of  this  Court, 
poirer  to  order  the  proper  legal  proceedings 
is  vested  in  us. 

This  case  is,  accordingly,  also  remanded 
to  the  Collector,  to  carry  out  the  order  as 
passed  by  this  Court  in  2662. 


The  19th  February  1867. 

Present: 

The  Hoti'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Section^30»  Act  VIII.  of  1859— Diapoisession-- 
Possessory  actions. 

Case  No.  2573  of  1866. 

^Pi€ial  Appeal  from  a  decision  passed  by 
Baboo  Punchanun  Banerjee,  Principal 
SMer  Ameen  of  Hooghly,  dated  the 
^^nd  August  1S66,  affirming  a  decision 
patted  by  Bahoo  Mothooranaih  Goopto, 
monsiff  of  that  District,  dated  the  31st 
October  t86j, 

Ciobind  Chunder  Bagdee  (Defendant), 
Appellant, 

versus 

Gobind  Ghose  Mundul  (Plaintiff), 
/Respondent, 

BaboQ  Woopendur  Chunder  Jgose  for 
Appellant. 


Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

Section  230  Act  VIII.  of  1859  does  not  refer  to  decrees 
obtained  in  possessory  actions,  but  to  executions  in 
regular  suits  where  judg'ments  have  been  pronounced 

00  the  merits,  and  cannot  be  introduced  into  a  case  de 
termined  under  Section  15,  Act  XIV.  of  1859. 

Glover,  y.— The  special  appellant  in  this 
case,  calling  himself  a  jotedar  under  one  Tara 
Chand,  the  sole  proprietor  of  19  beegahs  15 
cottahs  of  land,  sued  Roop  Chand  Bagdee, 
a  trespasser,  under  Section  15,  Act  XIV.  of 
1859,  ^o  recover  possession  of  a  2-annas 
share  thereof,  and  got  a  decree  by  confession 
of  judgment. 

On  his  taking  out  execution,  however,  the 
plaintiff  in  his  suit  intervened  on  the  ground 
that  she  was  in  possession  of  the  land  by  pur-- 
chase  from  one  of  her  co-proprietors  Hara 
Chand,  and  that  the  possessory  action  had 
been  collusively  brought  by  Tara  Chand  In 
the  name  of  his  ryot,  against  a  nominal  tres- 
passer, in  order  to  defraud  his  brother,  Hara 
Chand,  of  his  rights  in  the  property. 

The  objection  was  heard  by  the  Moonsiff 
under  Section  230  of  Act  VIIL  of  1859,  and 
given  in  the  intervenor's  favor,  a  decision 
afterwards  confirmed  on  appeal  by  the  Prin- 
cipal Sudder  Ameen. 

The    defendant    now    appeals    specially, 

j  urging  that  the  Civil  Court  had  no  power 

to  entertain  the  intervenor's  objection  under 

Section  230  of  Act  VIIL  of  1859.    It  should, 

1  under  the  provisions  of  Section  15,  Act  XIV. 
;  of  1859,  have  referred  him  to  a  regular  suit. 

We  think  that  this  contention  is  sound. 
It  appears  from  the  record  of  the  other 
;  cases  which  have  been  heard  inspecial  appeal 
I  with  this,  that  there  are  several  co-sharers  in 
the  estate ;  and  that,  as  between  them  and  Tara 
Chand,  there  is  a  dispute  as  to  the  amount 
of  the  latter's  interest.  To  allow,  therefore, 
an  enquiry  under  Section  230  of  the  Pro- 
cedure Code,  would  be  to  graft  upon  a  mere 
possessory  action  between  two  parties  ques- 
tions of  title  between  Tara  Chand  and 
third  parties  in  no  way  connected  with  the 
original  suit. 

It  may  be,  as  argued  by  the  special  re- 
spondent's pleader,  that,  as  the  Civil  Court 
has  gone  into  the  plaintiffs  claim,  the  result 
of  a  regular  suit  would  be  the  same  as  that 
already  arrived  at;  but  when  the  law  lays 
down  in  express  words  a  mode  of  relief,  this 
Court  would  not  be  justified  in  permitting 
other  and  irregular  methods  of  coming  to  the 
same  end.* 

Section  230  does  not  refer  to  decrees 
obtained  in  possessory  actions,  but  to  execu- 
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tions  in  regular  sutU  wbere  judgments  have 
been  pronounced  on  the  merits,  and  cannot 
be  introduced  into  a  case  which  has  been 
determined  under  Section  15,  Act  XIV.  of 
1859. 

The  special  respondent's  remedy  is  a  re- 
gular suit. 

Special  appeals  2575  and  2576  are  admit- 
tedly governed  by  the  order  in  case  No. 

2573- 

And  we,  therefore,  decree  all  three  ap- 
peals, reversing  the  Principal  Sudder  Aroeen's 
decision  with  costs. 


The  19th  February  1867. 

Present : 

TheHon'bleH.  V.  Bay  ley  and  Shumbhoonath 

Pundit,  Judges. 


Notice  of  Enhancemeat— 


17,  Act  X  of 


Case  No.  2438  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  2$ih 
June  j866y  affirming  a  decision  passed  by 
the  Assistant  Collector  of  that  District,  dated 
the  2Sth  February  186$. 

Ram  Kant  Chuckerbutty  (Defendant),  Ap- 

pellant, 

versus 

•Rajah  Mohesh  Chunder  Singh  and  others 
(PlaintifiFs),  Respondents, 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

'll)ere  is  nothings  in  Section  17,  Act  X.  of  1S59,  which 
provides  that,  if  one  of  the  grounds  specified  in  the 
notice  of  enhancement  be  not  proved,  there  shall  be  no 
decree  for  enhancement  on  account  of  any  other  ground 
which  is  proved. 

Bayley^  J, — This  case  was  remanded  by 
this  Court  (Bayley  and  E.  Jackson,  JJ.) 
on  the  22nd  December  1865. 

The  points  now  taken  up  in  special  appeal 
are — 

1.  That  the  Lower  Appellate  Court  has 
decided  without  evidence  and  on  conjecture 
that  the  value  of  the  produce  has  increased. 

2.  That,  even  if  the  value  of  the  produce 
be  increased,  the  decrease  of  the  productive- 
ness of  the  soil  counter-balances  it ;  and  that, 
therefore,  there  should  be  no  enhancement. 

We  do  not  think  that  either  of  these  pleas 
arc  tenable. 


As  to  the/r^/,  there  was  evidence  of  wit- 
nesses on  the  record  to  the  effect  that  the 
value  of  produce  had  increased.  It  is  not  a 
legal  presumption  that  this  evidence  was  not 
considered  by  the  Txiwer  Appellate  Court. 
The  substance  of  the  Judge's  decision  is  in 
our  view  that  the  evidence  on  the  record 
proved  the  increase  of  the  value  of  the  pro- 
duce, and  that  certain  patent  physical  fads 
showed  that  the  just  conclusion  was  that  their 
evidence  as  to  such  increase  of  the  value  of 
the  produce  was  correct. 

Theyfrj/  plea,  therefore,  is  overruled. 

On  the  second  plea,  we  think  that  tiie 
judgment  is  in  accordance  with  law.  Ex* 
cess  of  area,  increase  of  value  of  produce, 
and  of  productiveness  of  the  lands,  are  Mri 
and  all  grounds  of  enhancement  under  Sec- 
tion 17,  Act  X.  of  1859,  and  were  all 
taken  in  the  notice.  Of  these  grounds,  the 
first  and  second  are  held  by  the  Lover 
Appellate  Court  to  have  been  proved,  and 
the  third  not  to  be  so.  This  finding  is  noC 
incompatible  with  enhancement,  as  long  u 
any  one  ground  is  proved  ;  nor  is  there  any* 
thing  in  the  law  to  the  effect  that,  one  gionnd 
not  being  proved,  there  shall  be  no  decree 
for  enhancement  on  account  of  any  odier 
ground  which  is  proved. 

In  this  view  we  dismiss  this  special  apped 
with  costs. 


The  19th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoooaih 

Pundit,  Judges, 

Iflterest— Regulati(Mi*XV.v  179^ 

Case  No.  2737  of  1866. 

Special  Appeal  from  a  decision  passed  by  tkt 
Judicial  Commissioner  of  Chota  Nagport, 
dated  the  i^th  August  '^1866,  modifying  a 
decision  passed  by  the  Deputy  Comtuissiomr 
of  Hazareebagh,  dated  the  J^th  March 
i86s. 

Thakoor   Jeebnath    Singh    (Plaintiff),  Ap^ 

pellanty 

versus 
Kureemun  Bibec,  mother  and  guardian  of 
Kureem  Khan  minor,  and  others  (Defend- 
ants), Respondents, 

Baboo  Roopnath  Bamrjee  lor  Appellant. 
Baboos  Nitmonee  Sein  and  PoorHO^ChunJtr 
Shome  for  Respondents. 

h 


1^6;.] 


Civil 


Titt  WXXl^LT   RtFOktXR* 


Rulings, 


i7i 


VibKtf  iiiMierSeclioii6,  Rtgulation  XV.,  1793,  interest 
Qpoe  (he  principal  piior  to  the^  institution  of  the  suit 
was  adjiidjred  to  the  plaintiff,  limited  to  a  sum  equal 
to  die  princi|>al,  although  that  Regulation  was  repealed 
rtea  the  siut  was  brought,  yet,  looking  to  the  time 
wbea  bis  contract  was  made,  the  plaintiff  was  held  not 
catitled  to  any  further  interest  before  suit,  but  interest 
ufioa  the  principal  was  allowed  to  him  from  the  date 
01  wit  lo  the  date  of  decree. 

PunUt,  J, — ^The  special  appellant  is 
estkledtointeresf  upon  the  principal  sum  due 
to  kim,  from  the  day  of  suit  to  the  date  of  de- 
cree, in  addition  to  a  sum  equal  to  the  princi- 
pal adjudged  to  him  under  Section  6  of  Re- 
gulation XV.  of  1793  as  interest  upon  his 
principal  for  the  period  preceding  the  date  of 
soil.  Upon  the  aggregate  of  the  principal 
and  interest  decreed,  interest  has  properly 
been  flowed  from  date  of  decree. 

Special  appellant,  however,  pleads  that, 
lUgnkktion  XV.  of  1793  having  been  repeal- 
ed when  the  present  suit  was  brought,  the 
daim  of  the  plaintii!  for  interest  upon  the 
principal  should  not  be  limited  to  a  sum 
^9ai  to  the  principal. 

Looking,  however,  to  the  time  at  which 
dtt  plaintiff's  contract  was  made,  plaintiff  is 
tt,  in  our  view,  entitled  to  any  further  in- 
teit  preceding  suit. 

We  accordingly  decree  that,  to  the  sum 
decreed  below,  be  added  the  interest  upon 
Ae  principal  from  the  date  of  suit  up  to  the 
dite  of  decree,  and  that,  upon  the  whole  sum 
decreed,  interest  should  be  charged  up  to 
leaHation  from  the  date  of  decree. 

So  far  the  special  appeal  of  the  special 
ippellant  is  decreed  with  proportionate 
cats  against  the  special  appellant's  vendor, 
Ike  principal  defendant. 

Pkintiff,  however,  will  have  to  pay  full 
CQits  10  the  other  respondents  who  have 
appeared,  and  who  have  no  interest  in  any 
fittiyon  regarding  principal  or  interest, 
^Uck  special  appellant  has  to  obtain  from 
Ids  yendor  only. 


The  20th  February  1867. 

Present : 

Tke  Hon'blc  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 
Mesne-profits— Idterett 
Case  No.  2741  of  1866. 

r^w/  Appeal  from  a  decision  passed  by 
ffu  Ofieiaiing  Principal  Sudder  Ameen 
^f  Chitiagongt  dated  the  2jrd  August 
^^6d,  modifying  a  decision  passed  by  the 
Suddtr  Ameen  of  that  District,  dated 
Iht  tsth  December  tS66.  . 

Vol  VII. 


Muneeram  Acharjee  and  others  (some  of 
the  Defendants),  Appellants, 

versus 

Sreemutty  Turungo  and  others  (Plaintiffs), 

Respondents, 

Baboo  Bama  Churn  Banerjee  lot  Appellants 
Mr,  R,  E,  Twidale  for  Respondents. 

Mesne-profits  can  be  decreed  only  for  6  years  before 
the  institution  of  suit. 

Interest  on  the  mesne-profits  may  be  aflowed  year 
by  year  during  the  period  of  dispossession. 

Glover,  J, — ^The  points  taken  in  this 
special  appeal  are  (i)  that  the  Principal 
Sudder  Ameen  has  given  the  plaintiff  mesne- 
profits,  counting  from  7  years  from  the  date 
of  suit,  whereas  by  law  the  recovery  of 
wassilat  is  limited  to  six  years  from  that 
date ;  and  (2)  that  interest  ought  only  to 
have  been  allowed  from  the  date  of  ascer* 
tainment  of  the  mesne-profits. 

The  first  objection  must  be  allowed,  it 
haying  been  frequently  ruled  by  this  Court 
that  there  can  be  a  decree  only  for  mesne- 
profits  that  have  accrued  for  six  years  before 
the  institution  of  suit  (Koer  Bkmput  Sing 
versus  J.  Furlong,  3  Weekly  Reporter  38) ; 
and,  as  the  Principal  Sudder  Ameen  has 
given  wassilat  from  12 16  M.  S.  to  1220 
M.  S.,  the  suit  not  being  instituted  till 
1223  ^*  ^*>  ^^  ^^  decreed  one  year  in 
excess  of  the  quantity  allowed  by  law,  and 
so  far  his  decision  must  be  amended.  The 
special  respondent  will  recover  mesne- 
piofits  from  the  year  12 17  M.  S  up  to  1220 
M.  S.,  the  year  in  which  possession  passed 
from  her  by  process  of  law,  and  so  far  the 
appeal  is  decreed  with  costs. 

But,  with  regard  to  the  interest,  we  do  not 
see  why  a  wrong-doer  like  the  special  appel- 
lant, who  succeeded  in  keeping  a  rightful 
owner  out  of  possession  of  her  land  for 
several  years,  and  during  that  time  consumed 
the  produce  of  it,  should  escape  making 
good  the  full  value  of  what  hcMllegally  took, 
and  there  can  be  no  reason  why  he  should 
not  be  saddled  with  interest  year  by  year 
from  the  date  on  which  he  has  been  ordered 
to  disgorge  the  mesne-profits.  A  decision 
of  this  Court,  Jov  Kurun,  appellant,  versus 
Ranee  Asmed  Koer,  V.  Weekly  Reporter 
125,  has  laj^  down  the  same  rule. 

And  we,  therefore,  dismiss  this  portion  of 
the  special  appeal  wkb  costs. 
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The  2oth  February  1867* 

Present: 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Recovery  of  possession— Onus  protumdi. 

Case  No.  2555  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sylhet^  dated 
the  31st  August  i866y  reversing  a  decision 
passed  by  the  Moonsiff  of  Russoolgunge, 
dated  the  14th  December  186 j, 

Jadubnath  and  another  (two  of  the  Defend- 
ants), Appellants, 

versus 

Ram  Soondur  Surmah  and  another  (Plaint- 
iffs), Respondents, 

Baboo  Nursing  Chuftder  Mitter  for 
Appellants. 

Baboo  Greesh  Chunder  Ghpse  for  Re- 
spondents. 

Where  A  was  illegally  dispossessed  by  B  of  land  for 
which  A  obtained  a  decree  in  a  suit  with  C,  and  A 
brought  a  suit  to  recover  possession — Held  that,  the 
dispossession  being  proved,  the  onits  of  proving  title  was 
in  the  first  instance  on  B^  and  that  the  mere  ract  of  the 
land  being  identical  with  that  decreed  to  A  in  his  suit 
with  C  could  not  entitle  him  to  a  decree  in  his  suit 
with  B, 

Trevor^  J, — The  plaintiff  in  this  case 
alleges  that,  in  a  previous  suit  with  a  stranger, 
certain  lands  were  determined  to  belong  to 
his  talook  No.  10;  that  he  acquired  posses- 
sion under  that  decree,  and  was  subsequent- 
ly dispossessed  by  the  defendant  in  this 
suit.  He,  therefore,  brings  his  present 
action  to  recover  possession  of  the  land  of 
which  he  has  been  dispossessed  by  defendant. 
'  Defendant  alleges  that  he  has  never  dis- 
possessed plaintiff  of  any  of  the  lands  of 
his  talook  No.  10,  and  that  he  has  always 
been  in  possession  of  the  land  sued  for  as 
a  portion  of  his  talook  No.  36. 

The  first  Court  was  of  opinion  that  plaint- 
iffs had  failed  to  prove  that  they  were  ever 
in  possession  of  this  land  as  a  portion  of 
their  estate  No.  10,  and  had  been  dispossessed 
therefrom  by  defendant.  It,  therefore,  both 
on  limitation  and  title,  dismissed  plaintiff's 
claim. 

The  Lower  Appellate  Court  considered  it 
proved  that  plaintiff,  in  a  suit  with  a  third 
party,  obtained  possession  of  the  land  in 
dispute,  and  that  he  had  been  ousted  by  de- 
fendant. He,  therefore,  on  that  f  round,  and 
also  on  the  ground  that  defendant  was  out 
of  Court  by  efflux  of  time,  be  not  having 


brought  his  suit  to  reverse  the  sammary 
order  in  execution  within  the  time  specified 
in  Clause  5,  Section  i  of  Ad  XIV.  of  1859, 
decreed  plaintiff's  suit. 

Defendant  now  appeals  specially,  urging 
that  the  proper  issue  in  this  case  has  not 
been  tried,  m.,  are  the  lands  in  dispute  part 
of  plaintiff's  talook  No.  10,  or  defendant's 
talook  No.  36;  that  the* identity  of  the 
land  in  suit  with  those  decreed  to  plaintiff 
in  another  case  with  a  stranger,  in  execation 
of  which  decree  possession  was  given  to 
plaintiff,  may  have  the  effect  of  throwing 
the  onus  of  proving  title  first  upon  him,'de* 
fendant,  but  it  cannot  have  the  effect  of  en* 
titling  plaintiff  to  a  decree  in  the  present 
suit ;  that  again  enquiry  was  refused  in  ex- 
ecution; that  consequently  defendant  had 
twelve  years  within  which  to  bring  his  suit 
for  possession ;  and  that  period  had  notelaps* 
ed  when  the  present  suit  was  filed. 

We  think  it  quite  clear  that  defendant 
has  not,  by  efflux  of  time,  lost  his  title  to  the 
land  in  suit,  but  that  the  title  of  the  paitiei 
to  the  land  in  dispute  must  be  enquired  inta 
The  illegal  dispossession  by  defendant  of 
plaintiff  of  lands  for  which  he  obtained  % 
decree  in  a  suit  with  a  third  party  ha^ 
when  proved,  as  contended  by  special 
appellant,  the  effect  of  throwing  thl 
burden  of  proof  of  title  first  upon  hifli 
defendant,  and  in  case  he  gives  proof  of  tlnii 
the  title  of  the  plaintiff  must  then  be  enqoir* 
ed  into.  The  mere  fact  that  the  land  ii 
identical  with  that  decreed  to  plaintiff  ia  ^ 
suit  with  a  stranger  cannot,  in  the  present 
suit  with  defendant,  entitle  him  to  a  decrcCi 
To  that  plaintiff  will  only  be  entitled,  after 
a  full  and  searching  enquiry  into  the  tilte 
of  both  parties.  The  case  is  remitted  to  the 
Principal  Sudder  Ameen,.  with  d^re^*^'^? 
him  to  re-investigate  the  case  in  the  mode 
suggested  in  the  foregoing  remarks. 


The  2 1  St  February  1867.* 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chitf 

Justice,  and  the  Hon'ble  C.  B.  Trevor,  U 

Loch,  J.  P.  Norman,  and  Shumbhoonatt 

Pundit,  Judges, 

Jurisdiction— Joiader  of  causes  of  action— I-** 

and  Mesne-profitt. 

Case  No.  2832  of  18^4- 

Special  Appeal  from  a  decision  p^^^^  ^| 
Mr.  E.F.  Lautour,  Judge  of  Maupti- 

♦  Judgment  orally  delivered  on  14th  J«"«  ^^ 
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pore,  daitd  the  ioih  August  1864,  affirm- 
ing a  decision  passed  by  Mr,  JfiHiam 
Wrighif  Principal  Sudder  Ameen  of  that 
District,  dated  the  tgth  January  186 i. 

Lucbmeeparshad  Doobey  and  others  (Defend- 
ants), Appellants, 

versus 

Mussamat  Koylassoo  (Plaintiff),  Respondent, 

Baboo  Luckhy  Churn  Base  for  Appellants. 

Baboos  Kali  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondent. 

Causes  of  action  Joined  in  one  suit  may  be  tried  by  a 
Coort  which  has  jurisdiction  as  to  the  entire  value, 
ibhooj^h  the  value  of  one  of  the  causes  of  action  is 
Wbv  the  value  cognizable  by  him.  Thus,  a  Principal 
Sadder  Ameen  has  jurisdiction  to  try  a  suit  for  land 
»  trith  mesae-profits,  notwithstanding  that  the  value  of 
tbehndstandineby  itself  was  under  the  value  cos^niza- 

This  case  was  re/erred  to  a  Full  Bench  by 
Trevor  and  Campbell,  yj,,  with  the  follow- 
i»g  order: — 

Referring    Order. — A    question    regard- 
ing jarisdictton  arises  in  this  case.      Plaintiff 
cUmed  land  of  a  value  cognizable  in  a  Moon- 
iffi's  Court,  and  wassilat  in  excess  of  Ru- 
pees 1,000;   and    the    whole    claim   being 
das  valued  above  Rupees  1,000  he  went  to 
the  Court  of  the  Principal  Sudder  Ameen, 
by  whom  the  case  was  tried  and  decided, 
^ial  appellant  urges  that,  by  Section  10 
of  the  Civil  Procedure  Code,  a  claim  for  the 
lecovery  of  land,  and  a  claim  for  the  mesne- 
piofits  of  such  land,  shall  be  deemed  separate 
c&Qses  of  action    within    the-  meaning  of 
Sections   8   and    9;  and  that,   by   Section 
Si  separate  causes  of  action  can  be  joined 
in  one  suit  only,  when  the  different  causes 
tte  cognizable  in  the  same  Court,  and  the 
combined  value  does  not  exceed  the  juris- 
diction of  that  Court.     He  says  that  in  thid 
case  the  causes  of  actions  were,  in  respect 
^  value,  not  cognizable  in  the  same  Court, 
and  could  not  be  conjoined  ;  that  the  suit  for 
bnd  should  have  been  brought  in  the  Moon- 
^s  Court,  and  the  suit  for  wassilat  in  the 
Principal  Sudder  Ameen's  Court. 

This  seems  to  be  a  very  unnatural  and  im- 
pivbable  construction  of  the  law,  and  we  must 
•tt  whether  we  are  compelled  to  put  such  a 
J^stmction  on  it.  We  are  inclined  to  think 
«  we  are  not;  that  the  words  "cogni- 
able  by  the  same  Court"  refer  to  the  sub- 
let and  nafure  of  the  suit,  and  not  to  value ; 
««f  an  action  on  combined  causes,  each  of 
j^h  is,  on  a  ground  of  action  cognizable 
Igrihe  Court,  in  respect  of  tjie  subject 
Jwof,  may  be  brought  in  that  Court  -which 
«w  JMisdIction  in  regard  to  siiits  of  the  va- 


lue of  the  causes  combined.  But  we  find  that 
another  Bench  (Levinge  and  Roberts,  J  J., 
Special  Appeal  No.  2186  of  1862,  dated 
15th  May  1863)  has  ruled  this  point  other- 
wise. We  refer  the  case  for  the  decision 
of  a  Full  Bench. 

The  judgment  of  the  Full  Bench  was^ 
delivered  as  follows  by — 

Peacock,  C.  J, — This  case  was  referred  to 
a  Full  Bench  in  consequence  of  a  decision 
passed  by  Mr.  Justice  Levinge  and  Mr,  Justice. 
Roberts  on  the  1 5th  of  May  1 863,  2nd  volume 
of  Reports  published  by  Hay  &  Co.,  p.  585,  in 
which  they  said  : — 

''We  were  of  opinion  that  the  objection 
''  taken  in  special  appeal  to  the  jurisdiction- 
''  of  the  Sudder  Ameen  was  frivolous.  But, 
''  on  reconsideration,  we  are  of  opinion  that  the 
"  Sudder  Ameen  had  no  jurisdiction  to 
*'  entertain  this  suit,  inasmuch  as  the  causes 
"  of  action  on  the  two  bonds  were  cognizable 
"  in  the  Moonsiff's  Court,  and  therefore  could 
''  not  be  joined  in  the  same  suit,  and  tried  in 
"  the  Sudder  Ameen's  Court.  We  must 
"  therefore  reverse  the  decree." 

It  appears  to  us  that  that  decision  is  not 
correct.  Act  VIII.  of  1859,  Section  5,  says  :— 

*'  Subject  to  such  pecuniary  or  other  limita- 
''  tions  as  are  or  shall  be  prescribed  by  any  law 
"  for  the  time  being  in  force,  the  Civil  Courts 
''  of  each  grade  shall  receive,  try,  and  deter- 
''  mine  all  suits  hereby  declared  to  be  cog- 
"  nizable  by  those  Courts,"  &c. 

Now,  what  are  the  suits  which  are  declared 
to  be  cognizable  by  the  Civil  Courts  ?  They 
are  the  suits  mentioned  in  Section  i,  viz,  .*t^ 

"  All  suits  of  a  civil  nature,  with  the 
''  exception  of  suits  of  which  their  cognizance 
'*  is  barred  by  any  Act  of  Parliament,  or  by 
''any  Regulation  of  the  Codes  of  Bengal, 
"Madras,  and  Bombay  respectively,  or  by 
"  any  Act  of  the  Governor-General  of  India 
"  in  Council." 

As  an    instance  of  suits    of  which   the 
cognizance  is  barred,  we  may  refer  to  Section, 
23  of  Act  X.  of  1859,  which  provides  that 
suits  for  arrears  of  rent,  &c.,  shall  be  brought 
before  the  Collectors,  and,  except  in  the  way  of 
appeal,  shall  not  be  cognizable  by  any  other; 
Court.    Now,  the  pecuniary  limitation  as  \t^> 
gards  a  Moonsiff's  jurisdiction  \h  300  rupees*; 
If  a  suit  is  for  a  sum  exceeding  300  rupees,- 
il  is  beyond  the  jurisdiction  of  the  Moonsiff.  ' 

Section  8  prbvides  that  "  causes  of  action 
"by    and  •against  the    salKe    parties,..' aJnd/ 
"  cogni^sabie  by  the  same  Court,  may  be  jpiited/ 
"in  the  same  Suit,'  provided  the  entire  claim, 
"in  respect  of  the  amount  or  value  of  the 
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'*  property  in  suit  do  not  exceed  the  jarisdic- 
*'  tion  of  such  Courts." 

Causes  of  action  on  two  bonds  may  therefore 
be  joined.  The  suit  may  be  brought  in  the 
Moonsiif 's  Court,  provided  the  whole  amount 
claimed  does  not  exceed  the  pecuniary  limit 
of  the  jurisdiction  of  that  Court.  But,  if  the 
amount  claimed  in  respect  of  the  two  bonds 
exceeds  300  rupees,  the  suit  would  be 
cognizable  in  the  Principal  Sudder  Ameen's 
Court. 

Section  6  enacts  that  "  every  suit  shall  be 
'*  instituted  in  the  Court  of  the  lowest  grade 
"  competent  to  try  it."  That  amounts  to  no 
more  than  this  that,  if  the  aggregate 
amount  of  the  causes  of  action  joined  in  one 
suit  is  less,  or,  in  other  words,  if  the  suit  is 
for  less  than  300  rupees,  the  suit  could  not  be 
brought  in  the  Principal  Sudder  Ameen's 
Court,  because  by  Section  6  ''  every  suit  is  to 
"be  instituted  in  the  Court  of  the  lowest 
"  grade  competent  to  try  it." 

Section  9  has  also  been  referred  to.  Its 
object  is  to  enable  the  Court,  when  different 
causes  of  different  natures  are  joined,  and  the 
Court  shall  be  of  opinion  that  they  cannot 
conveniently  be  tried  together  (with  reference 
to  the  evidence,  for  instance),  to  order  each 
separate  cause  of  action  to  be  tried  separately. 

Take  the  case  of  a  suit  for  an  account  and 
partition  between  two  brothers  who  were  also 
partners,  and  including  a  dispute  as  to  the 
possession  of  land.  The  Judge  might  say : 
"  I  will  try  the  title  to  the  land  first,  and 
afterwards  go  into  the  partnership-account;" 
and  after  trying  both  questions,  whether 
together  or  separately,  he  would  give  one 
decree  in  the  suit.  It  would  still  be  one  suit, 
and  cognizable  as  such. 

In  the  present  case  we  think  that  the 
Principal  Sudder  Ameen  had  jurisdiction  to 
try  this  suit  for  land  with  mesne-profits,  not- 
vithitanding  that  the  value  of  the  land  stand- 
ing by  itself  Was  under  the  value  cognizable 
by  him. 

The  case  will  be  sent  back  to  the  Court 
which  referred  this  question  for  oifr  decision, 
with  an  expression  of  our  opinion  on  the 
stibject. 


The  2 1  St  February  1867.* 

Present : 

The  Hon'ble  Sir  Barnes  Peaoock,  Ki.,  Ckitf 
y us/ice,  and  the  Hon'ble  C.  B.  Trew, 
G.  Loch,  J.  P.  Norman,  and  Shombhoo- 
nath  Pundit,  fudges. 

Enhancement— Ryots  holding  at  fixed  rents  from 
Permanent  Settlement— Aftction-purdiasen 
under  Act  I.  of  184s 

Case  No.  146  of  1865  under  Act  X.  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  A,  Pigouy  Judge  0/  Hooghly^  iaied 
the  28th  November  1864^  reversing  a  di- 
cision  of  Baboo  Rakhal  Doss  Mookfrju^ 
Deputy  Collector  of  Hooghly^  dated  ih 
28th  June  1864. 

Hurryhur  Mookerjee  (Plaintiff),  Appelknt, 

versus 

Puddo  Lochun  Dey  and  others  (Defendinla), 

Respondents. 

Baboos  Kissen  Succa  Mookerjee  and  Gopal 
Lall  Mitter  for  Appellant. 

Bahoo  Dwarkanath  Mitter  for  Respondents. 

Ryots  holdinsr  land  at  fixed  rates  of  rent,  vrhtdi  htve 
not  tieen  changed  from  the  time  of  the  Pemttiwit 
Settlement,  are  not  liable  to  have  their  rents  enhaooed, 
even  at  the  suit  of  a  purchaser  at  a  sale  for  antars  of 
revenue  under  Act  I.  of  1S45. 

This  case  was  referred  to  a  Full  Bench 
by  E.  Jackson  and  Glover^  JJ.^  with  the 
following  order : — 

Referring  Order,-—'! ms  was  a  suit  for 
arrears  of  rent  at  enhanced  rates  after 
notice. 

The  defendant  pleaded  payment  of  an 
uniform  rate  of  rent  from  the  PcrmaDcnt 
Settlement,  and  claimed  the  presumption 
under  Section  4,  Act  X.  of  1859. 

The  Court  of  first  instance  held  that,  as 
the  plaintiff  bought  the  rights  and  interests 
of  an  auction-purchaser  under  Act  I.  of  1845, 
he  was  entitled  to  enhance,  and  that  the 
presumption  claimed  by  the  defendant  conM 
not  bar  his  right. 

The  Judge  on  appeal  considered  that  tlie 
plaintiff's  status  as  purchaser  from  an  auc* 
tion-purchaser  did  not  give  him  the  pri- 
vileges of  his  vendor,  and  accorded  to 
the  ryot  the  benefit  of  Act  X.  of  1839. 
Under  this  law  he  held,  on  the  evidence, 
that  the  ryot  had  proved  uniform  pajffl^nt 
of  rent  for  upwards  of  ao  years,  and  that 
his  holding  was  not  therefore  liable  to  en- 
hancementv* 

*  Judgment  o^lly  deUvered  on  15th  June  1865* 
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It  is  nrged  in  special  appeal — 
(i.)  That  no  difference  ought  to  be  made 
betireen  an  auction-purchaser  under  Act  I.  of 
184$,  and  a  purchaser  from  that  auction- 
purchaser;  that  both  are  equally  entitled  to 
tbe  lame  privileges,  and  able,  under  Section 
16  of  the  Act,  to  enhance  the  rents  of  all 
teaores  not  held  at  a  fixed  rate  from  1 2  years 
anterior  to  the  Decennial  Settlement. 

(2.)  That'  an  auction-purchaser  under 
Act  I.  of  1845  is  not  affected  by  Act  X.  of 
1849 ;  and 

(3.)  That  in  any  case  the  Judge  was 
wrong  in  giving  the  defendant  (special 
respondent)  the  benefit  of  the  presumption, 
he  not  having  proved  uniform  payment 
of  rent  for  20  years  preceding  the  suit.  * 

Tbe  last  objection  may,  we  think,  be  dis- 
posed of  at  once.  The  Judge  has  decided  in 
favor  of  the  ryot  on  evidence.  He  has  not 
proceeded  solely  on  the  dakhilas  themselves, 
which,  as  they  do  not  extend  further  down 
than  1256  B.  S.,  fifteen  years  previous  to 
tbe  date  of  suit,  would  not  have  afforded  the 
reqoisite  proof;  but  on  the  direct  evidence 
of  the  special  appellant's  own  gomasta,  the 
person  who  conducted  the  suit.  His  testi- 
mony, we  observe,  is  not  so  direct  or  strong 
as  described  by  the  Judge,  but  he  deposes, 
at  all  events,  to  one  thing  and ;  that  Is,  that 
he  has  never  known  the  defendant  to  pay  a 
varying  rate  of  rent,  and  that  in  1257  B.  S., 
when  the  rents  of  all  the  other  ryots  on  the 
estate  were  raised,  defendants  were  ex- 
empted, and  held  on  at  their  former  pay- 
ments. 

With  the  decision  on  this  point,  therefore, 
ve  cannot  interfere  in  special  appeal,  the 
lodge's  finding  being  on  evidence  which  is 
legally  good,  and  with  the  sufficiency  or 
otherwise  of  which  we  have  no  concern. 

On  the  first  objection  taken,  we  think 
Aai  the  Judge  was  wrong  in  making  any 
ft'fference  between  an  auction-purchaser  and 
*  purchaser  from  him.  The  privileges 
taught  by  the  former  under  Act  I.  of  1845 
^^ere  heritable ;  and,  had  he  in  his  turn  fallen 
inU)  arrears.  Government  would  have  again 
*ld  the  estate,  and  have  vested  the  new 
pVchaser  with  the  same  rights  as  the  old 
**.  We  do  not  see,  therefore,  why  a  private 
Purchaser  of  an  auction-purchaser's  right 
*»^d  not  have  precisely  the  same  privileges 
j»  his  ven$)or,  and  we  think  that,  under  the 
«>^  as  it  stood,  the  special  appellant  would 
have  been  folly  entitled  to  enhance  the  rent 
(m  the  special  respondent's  holding,  inas- 
iK^h  as  it  had  not  been  held  at>  a  fixed  rent 
irotn  12  years  beiFore  the  Permanent  Settle- 
tnent.  * 


But  we  think  also  that  the  provisions  of 
that  Section  were  altogether  modified  by 
Act  X.  of  1859. 

A  decision  of  this  Court  (No.  425  of 
i860,  Luteefoonnissa  Bibee,  defendant,  appel- 
lant, decided  on  the  22nd  August  1862)  has 
been  brought  to  our  notice,  in  which  it  is 
held  that  a  mokurruree  tenant  is  not  exempt 
from  enhancement  as  against  an  auction-pur- 
chaser, before  Act  XI.  of  1859  was  passed, 
unless  his  mokurruree  was  created  12  years 
before  the  Permanent  Settlement.  But,  on 
reading  that  decision,  it  appears  to  us  that 
the  Court  overlooked  the  preamble  of  Act 
X.  of  1859,  >^^  which  it  is  distinctly  stated 
"that  such  parts  of  Section  26,  Act  I.  of 
1845  as  relate  to  the  enhancement  of  rents, 
and  the  ejectment  of  tenants  by  the  pur- 
chaser of  an  estate  sold  for  arrears  of 
revenue,  are  declared  subject  to  the  following 
modifications,''  to  the  modifications,  that  is, 
prescribed  by  Act  X.,  and  which  include  that 
pleaded  by  the  ryot  in  the  case  now  before 
us. 

With  this  clear  statement  of  the  law  be- 
fore us,  we  are  unable  to  follow  the  precedent 
quoted  above;  and,  as  it  does  not  appear 
from  that  judgment  that  the  objection  now 
noticed  by  us  was  taken  into  consideration, 
we  think  that  this  appeal  should  be  referred 
to  a  Full  Bench  of  the  Court  for  an  authori- 
tative ruling  as  to  whether,  before  the  pass- 
ing of  Act  XI.  of  1859,  Act  I.  of  1845  ^As 
modified  by  Act  X.  of  1859;  in  other  words, 
whether  an  auction-purchaser  under  Act  I. 
of  1845  was  entitled  to  enhance  a  ryot's 
rent,  irrespective  of  the  presumption  raised 
in  the  latter's  favor  by  Section  4  of  Act  X. 
of  1859. 

The  judgment  0/  the  Full  Bench  was 
delivered  as  foUmvs  by — 

Peacock,  C^.— It  appears  to  us  that  ryots, 
who  hold  land  at  fixed  rates  of  rent,  which 
have  not  been  changed  from  the  time  of  the 
Permanent  Settlement,  are  not  liable  to  have 
I  their  rents  enhanced,  even  at  the  suit  of  a 
purchaser  at  a  sale  for  arrears  of  revenue 
under  Act  I.  of  1845.  In  the  case  cited, 
Poolin  Behary  Sein  vs»  Luteefoonnissa  Bibee 
(Marshall's  Report,  page  107),  the  attention 
of  the  Court  was  not  drawn  to  that  part  of 
Section  i.  Act  X.  of  1859,  which  says  that 
such  parts  of  Section  26  of  Act  I.  of  1845 
as  relate  to  the  enhancement  of  rents,  "  and 
''  the  ejeftment  of  tenants  by  the  purchaser 
"of  an  estate  sold  for  arrears  of  Govern- 
"  ment  revenue,  are  declared  subject  to  the 
"following  modificationB." 
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One  of  those  modifications  is  that  contained 
in  Section  3,  viz.y  that  a  ryot  who  has  held 
at  a  fixed  rate  of  rent,  which  has  not  heen 
changed  from  the  time  of  the  Permanent 
Settlement^  is  entitled  to  receive  a  pottah  at 
that  rate.  If  he  is  entitled  to  receive  a 
pottah  at  that  rate,  he  is  not  liable  to  have 
his  rent  enhanced. 

The  appeal  will  be  dismissed  without 
costs. 


The  2 1  St  February  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
Justicey  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Ghatwalee  Tenures  (not  liable  for  debts  of 
former  deceased  holder). 

Case  No.  520  of  1866. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Sir  Barnes  Peacock^  Kt,, 
Chief  Justice^  and  the  Hon'ble  L,  S, 
Jacksony  Judge,  on  the  is/  August  1S66, 
in  Regular  Appeal  No.  irj  of/866* 

Binode  Ram  Sein  (Defendant),  Petitioner^ 

versus 

The  Deputy  Commissioner  of  the  Sonthal 
Pergunnahs,  on  behalf  of  the  Court  of 
Wards  (Plaintiff),  Opposite  Party. 

Messrs.  R,  V.  Doyne  and  IF,  E.  Peacock 
for  Petitioner. 

Baboo  Kishen  Kishore  Ghose  for  Opposite 

Party. 

The  rents  of  a  ghahvalee  tenure  are  not  liable  for 
the  debts  of  the  former  deceased  holder  of  the  tenure. 

Peacocky  C.J.—We  think  that  this  appli- 
cation for  review  must  be  rejected.  The 
opposite  party  was  summoned  upon  the 
ground  of  the  decision  of  Mr.  Hawkins, 
reported  at  page  423,  II.  Sevestre's  Reports. 
But,  at  the  lime  when  we  granted  the 
application,  we  expressly  guarded  ourselves 
against  saying  that  we  either  agreed  with 
that  decision,  or  disapproved  of  it.  But,  with 
that  decision  before  us,  we  thought  it  right 
to  have  the  question  fully  discussed.  It  has 
now  been  discussed,  and  we  are  called  upon 
to  decide,  with  reference  to  the  decisions  of 
the  late  Sudder  Court  and  the  Regulation 
XXIX.  of  1814,  whether  the  surplus 
proceeds  of  a  ghatwalee  tenure,  which  has 
passed  by  descent  from  ancestor  t^  heir,  are 
liable  to  pay  the  debts  of  the  ancestor.    It 

*  See  6  Weekly  Reporter,  Civil  Rulinsfs,  p.  129. 


appears  to  me  that  $  ghatwalee  estate  which 
passes  from  father  to  son  is  not  vlnt 
is  called  assets  by  descent.  The  Regolation 
above  cited  says  that  the  ghatwals  and  thdr 
descendants  in  perpetuity  shall  be  maintained 
in  possession  of  the  lands.  Therefore,  the 
lands  themselves  cannot  be  seized  as  asseti 
in  the  hands  of  the  heir.  If  the  heir  is  to 
be  maintained  in  possessios  of  the  estate, 
is  he  to  be  maintained  in  possession,  and  to 
enjoy  the  whole  profits,  or  to  enjoy  such  por* 
tion  of  the  income  as  it  may  be  necessary  for 
him  to  expend  in  the  ghatwalee  services  ? 

I  think  it  is  evidently  contemplated  by' 
the  Regulation  that  the  holder  of  the  tenure 
should  enjoy  the  whole  income  of  the  estate. 
It  is  clear  that  he  must  be  entitled  to  some- 
thing beyond  the  mere  expenditure  for  the 
purpose  of  remunerating  himself  for  his 
service.  It  could  not,  therefore,  have  been 
intended  that,  after  payment  of  the  wages  of 
the  chowkeydars,  or  other  persons  employed 
by  the  incumbent,  the  balance  should  go  to 
the  payment  of  a  previous  ghatwaVs  debts. 

The  Regulation  contained  the  following 
recital :  "  Whereas  every  ground  exists  to 
"  believe  that,  according  to  the  former  usages 
''and  constitution  of  the  country,  this  class 
*'  of  persons  are  entitled  to  hold  their  lands 
"generation  after  generation  in  perpetuity, 
'*  subject  to  the  payment  of  a  ixid  and 
"established  rent  to  the  zemindar  of 
"  Beerbhooro,  and  to  the  performance  of 
"  certain  duties  for  the  maintenance  of  the 
"  public  peace  and  support  of  the  police;  and 
"  whereas  the  rents  payable  by  those  tenants 
*  have  been  recently  adjusted,  after  a  fuJI 
"and  minute  enquiry  made  by  the  proper 
"officers  in  the  Revenue  Department;  and 
"  whereas  it  is  essential  to  give  stability  to 
"the  arrangements  now  established  among 
"  the  ghatwals." 

But  the  estate  had  beeri  settled  with  the 
zemindar,  and  it  would  have  been  unjust  on 
the  part  of  Government  to  adjust  the  renis 
with  the  ghatwals  without  giving  the  foil 
benefit  to  the  zemindar  of  the  terms  made 
with  him  at  the  time  of  the  Permanent 
Settlement ;  and  therefore  it  was  enacted  that 
the  rent  assessed  upon  the  ghatwals  should 
be  paid  direct  to  the  Government  officers,  and 
by  Section  4  the  Government  bound  itself 
to  pay  to  the  zemindar  the  difference  be- 
tween the  amount  of  the  revenue  assessed  on 
the  ghatwals,  and  the  fixed  assessment  ot 
revenue  payable  by  the  zemindar  to  Govern- 
ment, 

It  appears,  therefore,  that  the  rents  of  the 
ghatwalee  tenures  were  originally  fixed  at 
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such  a  rate  as  to  leave  a  sufficient  income  to 
the  ghatwals  for  the  performance  of  the 
services,  and  it  was  laid  down  by  Section  2 
that  the  ghatwals  and  their  descendants  in 
perpetuity  should  be  maintained  in  posses- 
sion of  the  lands  so  long  as  they  should  re- 
spectively pay  the  revenue  then  assessed 
upon  them.  The  rent  being  assessed  at  such 
ante  as  to  leave  the  holders  of  the  tenures 
what  was  then  considered  only  sufficient 
upon  an  average  to  enable  them  to  perform 
the  services,  and  to  provide  for  their  own 
remuneration  and  support,  it  must  have  been 
intended  that  each  ghatwal  should  be  en- 
titled to  the  whole  income  of  the  estate,  and 
that  sQch  income  should  not  be  charged  or 
encombered  by  a  previous  ghatwal,  or  be 
made  liable  to  the  payment  of  his  debts. 

In  course  of  time,  no  doubt,  these  ghat- 
walec  tenures  have  brought  a  larger  profit 
than  has  been  necessary  to  provide  for  the 

Connance  of  the  services.  But  the  lands 
ng  been  originally  vested  in  the  ghat- 
tab  at  such  a  rent  as  to  leave  a  sufficient 
itmnneration  for  the  performance  of  the 
Rtvices  as  already  explained,  each  ghatwal 
fcr  the  time  being  must  be  entitled  to  the 
Wl  benefit  to  be  derived  from  the  estate, 
tfter  paying  the  reserved  rent,  on  condition  of 
m  performing  the  services  attached  to  the 
«Ute.  Therefore,  it  appears"  to  me  that  the 
Wl,  taking  these  lands  after  the  death  of  the 
Mier,  does  not  take  them  as  assets  by 
tecent,  subject  to  the  payment  of  the  father's 
tots,  but  he  takes  the  lands  by  descent  under 
4e  specific  rules  laid  down  in  the  Regulation 
Of  which  the  lands  were  vested  in  the  ghat- 
'^  and  their  descendants  in  perpetuity, 
we  law  enacting  that  he  is  to  be  kept  in  pos- 
■ttsion  of  the  estate,  he  is  entitled  to  the 
«nts  and  the  profits  to  be  derived  from  it. 

1  think,  therefore,  that  the  Judge  was 
#t  in  holding  that  the  profits  derived  from 
»s  estate  during  the  life  of  the  son  are  not 
W)le  in  his  hands  to  pay  the  father's  debts. 
Jackson,  y,—l  quite  agree.  It  is  only 
yessary  to  notice  that  the  decision  of  Mr. 
Hawkins,  which  has  been  referred  to,  was 
•Jtrmled  by  a  decision.of  the  Full  Bench  of 
•e Sadder  Court  in  1853. 

Pmock,  C.7.— I  intended  to  have  refer- 
W  to  that  decision,  and  I  may  add  that 
Jja  held  by  the  Sudder  Court  that  the 
™»  were  not  alienable ;  and,  if  so,  they  can- 
Jj^be  subject  to  encumbrances  created,  or 
Jw^contracted  by  any  of  the  previous 

The  application  for  review  is  refused  with 
tWa, 


The  2 1  St  Februar}'  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Hoondees  (Bills  of  Exchange). 

Case  No.  2289  ^^  1866. 

Special  Appeal  frofn  a  decision  passed  bv 
the  Judge  of  Purneah,  dated  the  nth 
June  1866,  affirming  a  decision  passed  by 
the  Principal  Sudder  A  me  en  of  that 
District,  dated  the  nth  November  186$. 

Shib  Ram  Mundul  (Plaintiff),  Appellant, 

versus 

jMakhun  Lai  Biswas  and  others  (Defend- 
ants), Respondents. 

Baboos  Hem  Chunder  Banerjee  and  laruck- 
nath  Sein  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

The  drawing  of  a  hoondee  on  one's  own  factory  and 
the  delivery  of  it  to  another  may  be  evidence  of  indebt* 
edness  to  the  amount  of  the  hoondee,  but  it  is  not 
an  item  for  wbich  the  drawer  of  the  hoondee  is  entitled 
to  credit. 

Norman,  J, — The  plaintiff  in  this  suit 
seeks  to  have  credit  for  a  hoondee  which  he 
gave  to  the  defendant  for  1,507  rupees,  pay- 
able 3  days  after  date.  The  hoondee  was 
drawn  on  plaintiff's  own  factory  of  Peer- 
gunge.  Now,  the  drawing  of  a  hoondee  on 
his  own  factory,  and  the  delivery  of  it  to 
the  defendant,  may  be  evidence  of  indebted- 
ness to  the  amount  of  the  hoondee ;  but  it 
is  not  an  item  for  which  the  plaintiff  is 
entitled  to  credit.  It  may  be  proof  of  a 
debt  due  from  plaintiff  to  defendant,  but 
not  of  any  right  of  action  accrued  to  the 
plaintiff  against  the  defendant ;  as  an  item 
on  the  credit  side  of  the  plaintiff's  account, 
it  must  be  disallowed.  If  it  appears  from 
the  accounts  of  the  Peergunge  factory  that 
the  amount  of  the  hoondee  has  been  paid, 
in  taking  the  accounts  of  Peergunge,  the 
plaintiff  may  be  entitled  to  credit  for  that , 
sum.  BiA  it  appears  to  us  that  no  such 
question  is  at  all  likely  to  arise.  We  dis* 
miss  the  appeal  with  costs  and  interest. 
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The  2 1  St  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 
Sale  in  Exectstlon-^^o-pnrchasers. 

Case  No.  2840  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Saadui  Hossein,  Officiating 
Principal  Sudder  Ameen  of  Shahabad, 
doled  the  30th  August  1866,  modifying  a 
decision  passed  by  Baboo  Joy  Gopal  Bose, 
^  Moonsiff  of  Buxar,  dated  the  ^slh  April  \ 
1866. 

Brijoo  Ram  Missei;  and  others  (Defendants), 

Appellants, 

versus 

Bhugwan  Doss  and  others  (Plaintiffs), 
Respondents, 

Baboos  Romesh  Chunder  Milter  and  Kishen 

Succa  Mookerjee  for  Appellants. 

Mr.  R,  T.  Allan  and  Baboo  Dzvarkanath 

Milter  for  Respondents. 

Plaintiff  purchased  two>thirds  and  defendant  one- 
third  of  the  rights  and  interests  of  certain  judgnient- 
debtors  sold  in  execution  of  a  decree.  Plaintitr  paid 
his  own  and  defendant's  quota  of  the  purchase-money, 
and,  on  defendant's  failure  to  reimburse  him,  sued  for 
possession  of  the  whole  property  on  the  ground  that 
he  should  be  considered  the  sole  purchaser.  The 
Lower  Court  directed  defendant  to  pay  his  share  of  the 
purchase-money  to  plaintiff  with  interest,  which  was 
accordingly  done.  Though  the  relief  granted  by  the 
Lower  Court  was  different  from  that  prayed  for  m  the 
plaint,  the  order  was  not  disturbed  in  appeal,  as  it  did 
substantial  justice. 

Lochy  J, — The  plaintiff  and  the  defend- 
ants, appellants,  in  this  case  joined  together 
in  purchasing  the  rights  and  interests  of  cer- 
tain judgment^debtors  sold  in  execution  of  a 
decree.  It  was  agreed  that  plaintiff  should 
be  entitled  to  two-thirds,  and  defendants  to 
one-third  of  the  property  so  purchased. 
Plaintiff  paid  his  share  of  the  earnest,  and  the 
whole  of  the  balance  of  the  purchase-money ; 
and,  as  the  defendants  failed  toreimbnrsehim, 
he  brought  the  present  action  to  get  posses- 
sion of  the  whole  property,  and  to  set  aside  a 
deed  of  conditional  sale  which  the  defend- 
ants alleged  that  they  held  from  the  judgment- 
debtors.  The  defendants  urged  that  they 
had  paid  their  quota  of  the  purchase-money, 
and  that  the  property  was  purchased  by  the 
plaintiff  and  them,  with  its  previous  lien 
upon  it ;  and  that,  if  plaintiff  wished  to  get 
possession;  he  must  pay  off  the  mortgage  in 
proportion  to  his  interest  in  the  property. 

The  Lower  Appellate  Court  finSs  that  the 
defendants  have  not  paid  their  quota  of  the 
purchase-money,  and  that  the  deed  of  condi*^ 


tional  sale  set  up  by  the  defendants  is  spari* 
0U6,  and  the  Principal  Sudder  Ameen 
directed  the  plaintiff  to  be  put  in  possession 
of  his  two-thirds  of  the  property,  and  thit 
defendants  should  deposit  in  Court  their 
share  of  the  purchase-money  in  four  dajs, 
and  so  become  the  owners  of  the  one-third 
share,  and  that  they  pay  interest  on  the 
money  paid  in  by  the  plaintiff  from  the  date 
of  such  payment. 

In  special  appeal  it  is  urged  that  the 
relief  given  by  the  Lower  Appellate  Court  Is 
different  from  that  prayed  for  in  the  plaint. 
Plaintiff  asked  to  be  put  in  possession  of  the 
third  share  to  which,  under  their  joint  par- 
chase,  defendants  would  have  been  entitled, 
had  they  paid  their  quota  of  the  purchase- 
money.  As  they  had  failed  to  reimburse 
the  plaintiff,  he  asked  the  Court  to  consider 
him  as  the  sole  purchaser,  and  to  put  him  in 
possession  of  the  whole  property,  but  the 
Principal  Sudder  Ameen  has  directed  the 
defendants,  appellants,  to  pay  their  share 
of  the  purchase,  which  plaintiff  did  not  ask 
for,  and  therefore  his  order  must  be  set 
aside. 

Further,  it  is  urged  that  plaintiff  cannot 
sue  for  possession  on  the  ground  that  the 
defendants  have  failed  to  fulfil  their  part  of 
the  agreement  to  pay  a  third  of  the  price. 
Their  failure  to  do  so  gives  plaintiff  no  title 
to  the  land,  though  it  may  give  him  a  right 
to  sue  for  the  money,  but  that  cannot  be 
given  him  in  this  suit.  The  parties  entered 
into  no  arrangement  that,  on  the  failure  of 
any  one  of  them  to  contribute,  his  rigm 
to  the  land  should  go  to  the  party  who  had 
paid. 

A  further  objection  is  taken  to  the  finding 
of  the  Lower  Court  in  regard  to  the  deed 
of  conditional  sale  propounded  by  the  de- 
fendants. The  Principal  Sudder  Ameen 
has,  however,  considered  the  evidence  m- 
duced  in  support  of  it,  and  has  given  suffi- 
cient reasons  for  rejecting  it ;  and,  with  bis 
finding  on  the  evidence,  we  cannot  interfere 
in  special  appeal. 

Mr.  Allan  for  the  respondent  takes  an 
objection  under  Section  348  to  the  decision 
below,  asking  this  Court  to  give  him  posses- 
sion as  prayed  for  in  his  plaint.  He  stales 
that  he  is  not  dissatisfied  with  the  order 
passed  by  the  Court  below ;  but,  if  tw  ap- 
pellants object  to  it.  he  presses'  this  Court 
to  give  him  the  relief  he  asked  for. 

We  find  that  the  Principal  Sudder  KrsAt^ 
has  directe^i  the  defendants,  appellant*  tj 
deposit  their  quota  of  the  purchwe-moocy 
in  4  days,  b»t  he.  has  omitted  to  pass  any 
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alternative  order,  in  case  they  should  refuse 
(0  comply.  As,  however,  the  money  has,  so 
we  are  given  to  undorstand,  been  paid  into 
Coort,  this  omission  is  not  of  much  conse- 
quence. The  order  passed  by  the  Principal 
Sudder  Ameen  is  not,  strictly  speaking,  the 
proper  one  which  should  have  been  made 
in  the  case,  for  plaintiff  asked  for  possession, 
aod  the  FrincipaJ  Sudder  Ameen  has  direct- 
ed the  defendants  to  pay  the  share  of  the 
purchase-money  due  by  them  to  the 
■^  pi^inliif.  We  will  not,  however,  disturb 
this  order  as  it  does  substai^tial  justice. 
This  appeal  is  dismissed  with  costs. 


The  2ist  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
natb  Pundit,  Judges. 

Maiority— Proprietors  of  ReTenne-payingf  es- 
tates—Section 3,  Res:ulation  XXVL,  1793— 
Res  Judicata. 

Case  No.  2246  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the  gfh 
June  1866,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that 
District,  dated  the  joth  January  1866, 

Kuro  Monee  Debia  (Defendant),  Appellant, 


versus 


Jumeezoodeen  Chowdhry  and  others  (Plaint- 
iffs), and  others  (Defendants),  Respondents, 

Mr.  R,  71  Allan  and  Baboo  Sreenath  Doss 

for  Appellant. 

Baboos  Dwarkanath  Miller  and  Kalee  Moiun 
Doss  for  Respondents. 

The  holder  of  an  estate  paying  revenue  direct  to 
Gowmmcnt,  whether  the  settlement  of  that  estate  be 
fenaporary  or  pHerroanent,  is  a  profrietor  within  the 
■ttMiB?  of  Section  3,  Reflation  XXVL,  1793  ;  and  the 
nnority  of  such  a  propnetor  extends  to  the  end  of  the 
»Sthy«r. 

A«rit  which  was  brought  by  A  against  B  and  C,  and 
™n«ssed,  cannot  be  pleaded  as  res  judicata  in  a  subse- 
Vent  suit  brought  by  B  against  C. 

B^yl^y,  J- — The  special  appellant  urges 
^  plaintiffs  are  not  proprietors  under  Sec- 
tion 3,  Regulation  XXVI,  of  1793,  because 
4cy  do  not  hold  any  estate  permanently 
settled  paying  revenue  to  Government,  and 
tiat  therefore  18  years  are  not  required  to 
connplcte  their  majority. 

Wc  think  the  Judge  below  is  right  in 
Wding  ibat  Section  3,  Regulaiipn  XXVl. 
™  J793t  ^^8  not  contemplate  anything 
Vol  VII. 


more  than  payment  of  revenue  d^irect  to 
Government  without  reference  to  whether 
the  settlement  of  that  estate  is  temporary 
or  permanent. 

It  is  admitted  that  the  land  referred  to  is 
land  in  the  Soonderbuns,  paying  revenue 
directly  to  Government. 

The  view  of  the  Lower  Appellate  Court  is, 
we  think,  also  in  accordance  with  Section 
13,  Regulation  VIII.  of  1800,  which  enacts 
as  follows  : — 

**  In  Section  2,  Regulation  XLVIIL,  1793, 
"and  Regulation  XIX.,  1795,  prescribing  a 
**  quinquennial  register  of  estates  paying 
"  revenue  to  Government,  it  is  explained 
"  that  *  by  the  term  estate  is  to  be  under- 
"  stood  any  land  being  malgoozaree,  or 
"  subject  to  the  payment  of  public  revenue, 
"  for  the  discharge  of  which  a  separate  en- 
"  gagement  has  been  or  may  be  entered  into 
"  with  Government.'  But  as  this  definition, 
"strictly  construed,  would  exclude  estates 
"  held  khas,  in  consequence  of  the  proprie- 
"  tors  having  declined  to  engage  for  the 
"  public  assessment  thereupon  under  the 
"  option  given  by  the  rules  for  the  Perma- 
*'  nent  Settlement,  as  well  as  the  estates  of 
"  disqualified  proprietors  which,  by  those 
*' rules  and  by  Regulation  X.,  1793,  were 
"  placed  under  the  superintendence  of  the 
"  Court  of  Wards,  as  well  as  estates  belong- 
"  ing  to  Government,  for  the  revenue  of 
"  which  no  engagement  may  have  been 
*•  taken ;  and  it  being  intended  that  all  lands 
**  paying  revenue  to  Government  should  be 
**  included  in  the  registers  of  estates 
"prescribed  by  Regulations  XLVIIL,  1793, 
**  and  XIX.,  1795,  it  is  hereby  further  ex- 
"  plained  that  by  the  term  estate  therein  used 
"  is  to  be  understood  any  land  subject  to  the 
'•  payment  of  revenue,  for  ivhich  a  separate 
**  engagement  may  have  been  executed  to 
"  Government,  as  in  cases  where  the  estate 
**  may  be  held  khas  by  a  sezawal  or  other 
"  officer  on  the  part  of  Government,  or  be 
"  managed  by  a  surburakar  for  the  benefit 
"  of  a  disqualified  proprietor." 

Further,  under  the  Sale  Law,  I.  of  1845, 
Sections  26  and  27,  and  Ad  XI,  of  1859, 
Section  52,  it  is  clear  that  an  estate  is  sold 
as  ''an  estate,'  whether  it  be  settled 
temporarily  or  permanently. 

Lastly,  by  the  4th  Section  of  the  deed  of 
grant,  the  holder  of  this  Soonderbun  grant 
is  not  a  farmer,  but  a  proprietor  holding 
direct  under  Government,  and  paying  his 
rents  as  rovenue  direct  to  the  Government, 
with  an  acknowledgment  in  terms  of  pro^ 
prietary  right. 
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Another  plea  raised  in  special  appeal  is 
that  this  case  is  governed  by  Section  2, 
Act  VIII.  of  1859,  ;'.  e.y  that  it  has  been  al- 
ready decided,  and  is  thus  "  res  adjudicaia." 

The  Section  relied  upon  is  as  follows : — 

"  The  Civil  Courts  shall  not  take  cog- 
**nizance  of  any  suit  brought  on  a  cause 
**  of  action  which  shall  have  been  heard  and 
"  determined  by  a  Court  of  competent  juris- 
**  diction  in  a  former  suit  between  the  same 
"  parties  or  those  under  whom  they  claim." 

The  facts  shown  to  us  as  to  that  other 
suit  are  that  a  certain  ousut  talookdar, 
who  held  an  ousut  talookdaree  under 
special  respondent,  sued  the  special  ap- 
pellant for  certain  land,  alleging  that  land 
to  belong  to  the  ousut  talook,  and  not  to 
the  special  appellant.  The  ousut  talook- 
dar  made  the  special  respondent  a  defendant 
in  that  suit,  together  with  the  special  ap- 
pellant.    That  suit  was  dismissed. 

But  we  do  not  think  that  the  subject- 
matter^  or  the  cause  of  action^  or  the  parties 
actually  contested  anything  in  that  case 
which  can  be  legally  said  to  be  the  same 
as  here.  There  the  ousut  talook  was  the 
subject-matter,  the  appropriation  of  the 
ousut  talookdar's  land  by  the  special  ap- 
pellant the  cause  of  action^  the  ousut 
talookdar  and  the  special  appellant  the 
real  parties  suing  and  sued,  and  not  the 
special  respondent.  The  latter  as  a  co- 
defendant  cannot  be  properly  said  to  be  a 
party  suing  or  sued  by  the  other  defendant. 

In  this  view  we  think  both  the  pleas 
are  untenable,  and  dismiss  this  special 
appeal  with  costs. 


The  2ist  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Limitation — Ejectment  (of  dependant  Talook- 
dar). 

Case  No.  2129  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh^  dated  the  2gth 
May  1S66,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  jist  January  1866, 

Moulvie  Myenooddeen  (Defendant),  Appel- 
lant, 

versus  ^ 

Ram  Monee  Chowdhrain  (Plaintiff),  Respond- 
ent. 


Mr.  C,  Gregory  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Sreenath 
Doss  for  Respondent. 

When  a  dependant  talookdar,  holdin^^  under  a  tempo* 
rary  settlement,  has  that  settlement  placed  in  abevanoe 
hy  the  Collector  taking*  the  collections  into  hisowo  \aak 
khas,  the  Collector's  act  is  not  one  of  dispossesaonfrm 
which  limitation  can  count;  but  limitation  will  redcos 
from  the  date  when  the  purchaser  at  a  sale,  after  the 
Collector  had  ceased  to  hold  kha%  had  himself  made 
collections,  and  so  created  a  cause  of  action  by  dispos- 
session of  the  former  talookdar. 

Bayley,  J. — It  is  admitted  by  both  parties 
that  the  question,  and  the  only  question,  to 
be  decided  in  this  special  appeal  is,  whether, 
when  a  dependant  talookdar,  holding  under 
a  temporary  settlement,  has  that  setilcment 
placed  in  abeyance  by  the  fact  of  the 
Collector  taking  the  collections  into  his  own 
hands  khas,  the  Collector's  act  is  one  of 
dispossession  from  which  the  period  of 
limitation  shall  be  calculated  ;  or  whether  it 
should  be  such  date  from  which  the  par- 
chaser  at  a  sale,  after  the  Collector  had 
ceased  to  hold  khas,  had  himself  made  collec- 
tions,  and  so  created  a  cause  of  action  by 
dispossession  of  the  former  talookdar. 

It  is  contended  on  the  one  hand  that, 
when  the  Government  took  the  estate  khas, 
no  further  right  remained  to  the  talookdar 
previously  holding  under  a  temporary  setll^ 
ment,  and  that  these  rights  all  ceased  and 
determined  thereby,  and  passed  absolutely 
to  Government,  and  that  thus  the  Govern- 
ment's act  of  collection  v^as  the  cause  of 
action. 

On  the  other  hand,  it  is  pleaded  that  the 
Collector,  holding  khas,  only  managed  the 
property,  not  however  as  absolutely  that  of 
Government,  but  merely  in  supersession  of 
alLtalookdaree  rights,  merely  for  such  inter* 
mediate  time  as  might  elapse  before  a  nev 
settlement ;  that  the  first  dispossession,  then, 
of  the  talookdar  was  when  the  new  pur- 
chaser made  collections,  and  not  before. 

It  is  admitted  that,  in  the  latter  case,  the 
suit  would  be  in  time,  but  not  in  the  former. 

The  first  Court  held  that  there  was  no 
distinct  order  by  Government  for  any  dis- 
possession of  the  talookdar,  and  that  it 
really  by  its  inaction  in  that  respect  waived 
all  rights  of  dispossession,  and  that  thus 
there  was  no  cause  of  action  until  the 
purchaser  began  to  collect. 

We  think  that  there  was  no  ejectment  by 
Government.  The  collections  *  of  a  mehal 
khas,  and  the  issue  of  the  necessary  orders 
to  that  effect  pending  orders  as  to  future 
settlement  which  w^as  the  case  here,  do  not 
necessarily  involve  ejectment  or  repudiation 
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ci  former  talookdaree  right  or  tenure,  nor  in 
fact  is  such  ejectment  shown.  On  the  con- 
trary, the  instruction  of  the  superior  revenue 
office  is  that  talookdaree  rights  are  to  be 
respected.    In  this  view  dispossession  by  the 

:  new  purchaser  only  can  be  taken  to  have 
giTCD  a  cause  of  action. 

I     In  this  view  no  limitation,  it  is  admitted, 

'  bars  the  suit.      « 

I  We  would,  therefore,  dismiss  this  special 
appeal  with  costs. 


The  2ist  February  1867, 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 
son,  Judges, 

Appeal— Jurisdiction — Dismissal  of  under- 
valued suit 

Case  No.  2425  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Court, 
exercising  the  powers  of  a  Principal 
Sudder  Ameen  of  Bhaugulpore,  dated  the 
2nd  July  1866,  reiser  sing  a  decision  pass- 
ed by  the  Sudder  Ameen  of  that  District , 
dated  the  loth  February  1S66. 

Hnssamut  Bibee  Jahan  Buksh  and  others 
(some  of  the  Defendants),  Appellants^ 

versus 

Hossarout  Meher  Bibee  alias  Bibee  Mohur 
and  others  (Plaintiffs),  and  others  (De- 
fendants), Respondents, 

Baboo  El  alee  Kishen  Sein-ior  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

,An  appeal  will  He  from  the  order  of  a  Moonsiff  dis- 
■■wga  suit  as  beyond  his  jurisdiction,  because  it  was 
nder-valued. 

l^h,  J* — The  appellant  in  this  case 
Uges  that  no  appeal  could  lie  from  the  order 
d  the  Moonsiff  who  "  non-suited"  the  case, 
bwaose  the  property  was  under-valued.  We 
4)  not  see  under  what  Section  of  the  Law 
tt  appeal  is  barred.  When  the  case  came 
•P  for  trial,  the  Moonsiff,  considering  that 
ftttaithad  been  under-valued,  dismissed  it 
■»  being  beyond  his  jurisdiction.  He  has 
^bis  judgment  used  the  word  "  non-suit." 
*hi8  word  is  unknown  in  the  Procedure 
Code,  and  should  not  have  been  used.  The 
•fat,  however,  of  the  order  was  to  dismiss 
«  suit,  whh  reservation  to  the  plaintiff  to 
jjj^   a   fresh    suit    in   the   proper   Court. 

•w  being  no  ground  for  interfering  with 
w  lodgment  of  the  Lower  Appellate  Court, 
**  dismiss  this  appeal  with  costs.  * 


The  22nd  February  1867.* 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoo- 
nath  Pundit,  Judges, 

Jurisdiction— Fraudulent  sale  in  execution  by 

Collector. 

Case  No.  315  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr, 
H.  S,  Thompson,  Principal  Sudder  Ameen 
of  Backer  gunge,  dated  the  lyth  November 
186^,  affirming  a  decision  of  Moonshee 
Jumeerooddeen,  Sudder  Ameen  of  that 
District,  dated  the  loth  March  i86j, 

Gunga  Doss  Dutt  (Plaintiff),  Appellant, 

versus 

Ramnarain  Ghose  and  others  (Defendants), 

Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Khet- 
ter  Mohun  Bose  for  Appellant, 

Baboos  Grija  Sunker  Mojoomdar  and  Omesh 
Chunder  Banerjee  for  Respondents. 

When  the  tenure  of  a  tenant  admittedly  in  posRes- 
sion  is  sold  under  Section  105,  Art  X.  of  i«S59,  he  has  no 
right  to  sue  for  the  reversal  of  the  sale ;  but,  when  a 
party  alleges  that  he  is  the  tenant,  and  that  the  person 
against  whom  the  Act  X.  stit  was  brought  was  not  the 
tenant  in  possession,  he  has  a  right  to  bring  his  action 
in  the  Civil  Court  to  set  aside  the  sale  alleged  to  have 
been  procured  by  fraud,  or  to  restrain  the  defendants 
from  availing  themselves  of  rights  acquired  by  such 
sale. 

This  case  was  referred  to  a  Full  Bench 
by  Bayley  and  E.  Jackson,  J  J.,  with  the 
following  minutes : — 

E.  Jackson,  J. — I  differ  from  Mr.  Justice 
Bayley  in  the  view  which  he  takes  of  the 
law  applicable  to  this  case,  and  am  of  opinion 
that  the  Civil  Courts  have  jurisdiction  to 
vry  the  suit.  It  has  been  ruled  in  the  case  of 
Rutton  Monee  Dossee,  appellant,  Special 
Number,  Weekly  Reporter,  page  147,  that 
Civil  Courts  have  no  jurisdiction  as  re- 
spects orders  passed  by  Collectors  under 
Act  X.  of  1859  in  execution  of  decree  ; 
that  the  terms  of  Section  151  of  that  Act 
declare  that  such  orders  are  not  open  to  re- 
vision or  appeal,  except  as  provided  in  the 
Act.  In  this  case  the  allegation  is  that  the 
plaintiff's  tenure  has  been  sold  by  the  Col- 
lector in  his  absence,  in  execution  of  decree 
obtained  against  another  person,  and  the 
plaintiff  sues  to  set  aside  that  sale  and  re- 
cover his  ^nure.    Clauses  106  and  107  lay 

*  Judgment  orally  delivered  on  20th  June  1865. 
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down  the  procedure  which  is  to  be  followed 
when  a  third  party  lays  claim  to  the  tenure 
which  is  about  to  be  sold,  and  prefers  such 
claim  to  the  Collector  before  the  day  fixed 
for  the  sale.     But  the  Act  contains  no  pro- 
cedure for  such  a  case  as  the  present,  where 
the  claimant  is  prevented  from  objecting  to 
the  sale  before  the  day  of  sale,  and  comes 
in  to  make  his  objections  after  the  sale.     The 
Collector  could  not  therefore  give  the  plaint- 
ifif  redress;  and,  as  he  alleges  that  he  has 
suffered  injury,  and  is  entitled  to  a  trial  of 
that  question,  his  only  remedy  appears  to 
me  to  be  in  the  Civil  Courts,  who  have  juris- 
diction in  all  cases  of  a  civil  nature,  except 
when  their  jurisdiction   is  expressly  barred. 
The  case  referred   to  above  ruled  that  the 
Civil  Courts  have  no  jurisdiction  to  inter- 
fere in  orders  passed  in  execution  of  decree 
by  a  Collector  under  Act  X.  of    1859,  as 
between  the   parties   to  the   suit  of  which 
execution    was    being   taken    out.      But    I 
would  not  extend  this  view  of  the  law  to 
•  cases  in  which  the  interests  of  third  parties 
are  affected,  between  whom  and  the  parties 
to  the  suit,  in  fact,  no  order  has  been  passed 
either  in  the  original  suit,  or  in  the  execution- 
proceedings.     I  observe  that,  under  the  io6th 
Section,  the  Collector  is  not  obliged  to  take 
up  tjie  case  of  the  third  party  and  to  try  his 
objections.     He   may   refuse   to   enter    into 
them,  and  in  such  a  case  I  apprehend  the 
third  party  would  be  left  to  his  remedy  in 
the  Civil  Courts,  the  more  so  as,  even  if  the 
Collector  does  take  up  the  case  and  decide 
against  the  third  party,  he  still  has  a  right  to 
sue  in  the  Civil  Courts  under  Section   107. 
It  is  not  therefore  a  case  in  which  the  Civil 
Courts  are  expressly  debarred  from  all  juris- 
diction. 

Bay  ley  i  J, — Plaintiff,  as  purchaser  of  a 
7-anna  share  of  a  certain  howala,  sued  in  one 
suit  to  set  aside  two  sales  in  execution  of 
decrees  effected  by  two  defendants,  decree- 
holders,  against  the  defaulter,  plaintiff's 
vendor. 

The  first  Court  held  that,  "  as  the  decree- 
"  holders  were  nol  the  same  parlies,  the 
"  institution  of  one  and  the  same  suit  for 
"the  reversal  of  the  sale  of  the  property, 
"  which  was  separately  sold  in  execution  of 
"  the  decrees  obtained  by  them,  is  not 
"  valid,"  and  that  thus  Section  8,  Act  VIII. 
of  1859,  would  not  warrant  plaintiff  bring- 
ing one  suit  against  two  decree-holders  to 
reverse  two  separate  sales.  The  first  Court 
accordingly  dismissed  plaintiff's «uit. 

The  Lower  Appellate  Court  (the  Principal 
Sudder  Ameen,  Mr.  Thompson)  has  held  that, 


as  the  decree-holders  held  separatt  and 
distinct  interests,  and  did  not  sue  together 
for  the  rents,  the  decrees  for  which  led  to 
the  two  separate  sales  in  execution,  and, 
(further)  as  the  Government  lost  the  value 
of  a  stamp  of  32  rupees  by  there  being  om 
instead  of  two  suits,  the  plaintiff's  suit  vas 
properly  dismissed. 

The  plaintiff  appeals  specially,  and  niges 
that  Section  8  does  apply ;  that  the  loss  of 
the  stamp  should  not  be  the  test  of  the 
admissibility  of  the  suit ;  and  that,  at  any  rate, 
instead  of  the  suit  being  dismissed,  plaintiff 
should  have  had  permission  to  bring  tm 
suits  on  the  deposit  of  a  second  stamp. 

The  respondent,  under  Section  348,  urges 
that  no  suit  to^set  aside  a  sale  in  execution 
for  arrears  of  rents  will  lie.  He  pleads  that 
''  the  Courts  must  be  guided  by  the  decision 
of  the  1 6th  March  1864,  p.  148,  Special 
Number, "  Weekly  Reporter,  and  referred  to 
and  decided  by  a  Full  Bench." 

I  think  this  objection  valid.  This  suit  is 
by  a  party  who  is  purchaser  from  a  defaulter^ 
judgment-debtor,  to  reverse  sales  by  the 
Collector  of  the  defaulter's  tenures  in  execu- 
tions of  decree  for  rent  against  that 
defaulter. '  The  purchaser  can  have  no 
higher  right  than  that  of  his  vendor.  He: 
has  therefore  only  the  right  of  the  judg- 
ment-debtor. The  Full  Bench  ruling  citrf 
shows  clearly  that  the  judgment  debtor, 
here  represented  by  his  vendee,  could  not 
sue.  Therefore  the  party  whose  rights  arc 
only  the  rights  of,  and  who  represents,  ihe 
judgment-debtor,  cannot  sue. 

I  stated  in  my  separate  judgment  on  the 
1 6th  March  1864,  on  the  Full  Bench,  that 
I  thought  the  Legislature  had  omitted  to 
provide  a  remedy  for  these  cases  of  judg- 
ment-debtors. It  is  not  for  us  to  do  more 
than  execute  what  the  law  is  and  is  rnled  to 
be  by  the  Full  Bench  precedent  of  the  Court 

I  therefore  think  that  the  appeal  must  be 
dismissed  with  costs;  but,  as  Mr.  Justice 
Jackson  differs,  let  the  matter  be  referred  to 
a  Third  Judge,  or  Full  Bench,  as  the  Chief 
Justice  thinks  fit. 

The  case  then  came  under  consjderatt(m 
before  a  Full  Bench,  ivhen  judgment  ttHU 
delivered  cls  follows  by — 

Peacock,  6\7.— The  plaintiff  sued  to  set 
aside  a  sale  of  an  under-tenure  sold  in  exe- 
cution of  two  decrees  under  Act  X.  of  1859. 
He  alleged  that  he  had  purchased  the  tenure 
from  the  former  holder  of  it  in  1265  B.  S.; 
that  he  was  in  possession,  and.  had  paid  the 
rents  to  t^|e  defendants  as  landlords,  who  had 
recognized    him   as   tenant;  and   that  the 
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drfendants  afterwards  fraudulently  brought 
salts  for  the  rents  of  1 266  against  the  form- 
er owners,  andj  in  execution  of  an  ex-parte 
decree  obtained  in  that  suit  themselves, 
pvchased  the  under  tenure. 

The  landlords  denied  the  fact,  of  the  re- 
ceipt of  the  rent  from  the  plaintiff  as  alleged 
by  him. 

The  case  is  referred  to  us  by  the  Divi- 
nonal  Bench,  before  whom  the  special  ap- 
peal was  heard,  because  one  of  the  learned 
.  Judges,  referring  to  a  decision  of  the  High 
C6art,  dated  the  i6th  March  1864  (Special 
Number,  Weekly  Reporter,  p.  147),  thinks 
that  the  plaintiff  cannot  sue  to  set  aside 
the  sale. 

We  think  that  the  rule  lai(|  down  in  the 
case  cited  does  not  apply  to  the  present  case. 
When  the  tenure  of  a  tenant  admittedly  in 
possession  is  sold  under  ActtX.  of  1859  in 
execmk)n  of  a  decree  for  rent,  he  has  no 
right  to  sue  for  the  reversal  of  the  sale.  The 
pbiniiff  did  not,  before  the  sale,  appear 
under  Section  106  to  urge  his  claim  before 
the  Collector.  If  he  had,  on  his  objections 
being  overruled,  he  would  have  been  al- 
lowed to  sue  within  a  year  from  the  date 
of  the  adjudication  by  the  Collector  upon 
the  ckum.  But,  as  he  did  not  so  appear, 
his  present  suit  is  not  affected  by  the  provi- 
aODS  of  Section  107.  The  plaintiff  has  a 
fight  to  bring  his  action  in  the  Civil  Coflrt, 
to  set  aside  the  sale  alleged  to  have  been 
procured  by  fraud,  or  to  restrain  the.defend- 
^ts   from    availing    themselves    of    rights 

icqiured  by  such  sale. 

The  case  must,  therefore,  be  sent  back  to 
the  Division  Bench  for  orders. 


,    The  22nd  February  1867.* 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chi'e/ 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoonath 
Pundit,  Judges, 

Sunsary  suit  for  rent — Regular  suit 

Case  No.  893  of  1864. 

Sfedal  Appeal  from  a  decision  of  Baboo 
Tarrattam  Biddyasagur  Bhuttacharjee, 
Principal  Sudder  Ameen  of  Jessore, 
^ed  the  26th  January  186^^  reversing  a 

""  '  ■  ■  ■  ■■ 

*  Jodgment  orally  delivered  on  I4t(i  June  1865. 


decision  of  the  Moonsiff  of  Chowkey  Tre* 
mobaniy  dated  the  joth  March  1861, 

Gobind  Chunder  Mookerjee  (one  of  the 
Plaintiffs),  Appellant, 

versus 
Kola  Gazi  and  otheirs  (Defendants),  Respond- 
ents. 

Baboo  Banee  Madhub  Banerjee  for  Appel- 
lant. 

Baboo  Kadernath  Mozoomdar  for  Respond- 
ents. 

Where  a  summary  suit  for  rent  under  Regulation 
VII.,  i799f  was  commenced  before  the  passing  of  Adt 
X.  of  1^59,  it  was  held  that  the  unsuccessful  party  was 
not,  by  reason  of  the  decision  in  that  suit  having  been 
given  after  that  Act  came  into  operation,  deprivea  of  his 
right,  under  Section  4,  Regulation  VIIl.,  1S31,  to  contest 
the  justice  of  the  summary  decision  by  a  regular  suit. 

This  case  was  referred  to  a  Full  Bench  by 
Justices  Morgan  and  Shumbhoonath  Pun- 
dit, with  the  following  order : — 

Referring  Order. — The  judgment  of  the 
Lower  Appellate  Court  upon  the  question 
of  jurisdiction,  which  is  the  ground  of  this 
special  appeal,  appears  to  us  to  be  wrong. 
When  Aft  X.  of  1859  came  into  operation, 
the  summary  suit  for  rent  under  Regulation 
VII.  of  1799  was  pending.  The  Aft  repeals 
this  and  many  other  Regulations,  but  with 
the  following  qualification,  ''except  as  to 
proceedings  commenced  before  the  date  of 
this  Aft  coming  into  force  "  (Section  i).  The 
pending  suit  was  therefore  clearly  not 
affected  by  the  new  law,  and  the  words  we 
have  quoted  have  the  effect  of  keeping  the 
old  law  in  force,  not  merely  until  the 
summary  judgment  in  the  pending  suit  was 
pronounced,  but  until  the  proceedings  in 
Court  between  the  litigants  concerning  the 
arrears  of  rent  shall  be  concluded. 

The  "  summary  judgment "  of  Regulation 
V^II.  is  expressly  declared  (Section  18)  to  be 
not  subject  to  appeal;  but  it  is  clear  that 
the  summary  remedy  was  not  intended  to 
exclude  ''a  regular  judicial  investigation 
and  decision."  Any  person  considering  him- 
self aggrieved  by  a  summary  judgment 
had  his  remedy  by  a  regular  suit  in  the 
Civil  Court.  We  think  that  the  saving 
words  in  the  repealing  Section  of  Aft  X.  of 
1859  have  preserved  to  the  plaintiff  in  the 
present  suit  (who  was  the  unsuccessful 
party  to  the  summary  suit  pending  when 
that  Aft  passed)  the  right  of  proceeding 
by  regular  suit,  and  that  the  Court  below 
has  erroneously  decided  that  the  plaintiff  is 
deprived  by  the  Aft  of  his  remedy  by 
regular  suit.    The   Sections  of  Aft  X.   of 
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1859,  to  which  we  are  referred  (Sections  151- 
160),  seem  to  us  to  be  confined  to  decisions 
under  the  new  law,  and  not  to  entitle  the 
plaintiff  to  resort  to  them  for  the  purpose 
of  obtaining  a  revision  of  the  summary 
judgment  passed  under  the  Regulation ;  but, 
as  this  construction  is  doubtful  and  is  opposed 

to  a  previous*  deci- 

of  A?t  x'Ss"''  ""^^  ''    ion    of    a   Division 

Court,  we  shall  not 
dispose  of  the  appeal  without  a  reference  to 
a  Full  Bench. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacocky  6\  y, — We  quite  agree  with  the 
two  learned  Judges,  who  have  referred  this 
case  to  us.  The  summary  suit  is  found  by 
them  to  have  been  commenced  before  the 
passing  of  Act  X.  of  1859,  although  the 
decision  in  the  summary  suit  was  given 
after  the  Act  came  into  operation. 

The  two  learned  Judges  refer  to  a  case 
reported  at  page  27  of  the  Act  X.  Rulings 
in  the  2nd  Weekly  Reporter,  as  in  conflict 
with  the  view  they  took. 

By  Section  i  of  Act  X.  of  1859  certain 
Regulations  were  repealed,  except  as  to 
proceedings  commenced  before  the  date  when 
that  Act  came  into  force.  As  the  summary 
suit  was  pending  when  that  Act  was  passed, 
it  was  governed  by  Regulation  VIII.  of  1831, 
and  it  had  all  the  incidents  of  such  a  suit 
before  Act  X.,  including  the  right  of  the 
unsuccessful  party  to  contest  its  justice  by  a 
regular  suit. 

Section  4  of  Regulation  VIII.  of  183 1  is  as 
follows : — 


it 


Summary  claims  connected  with  arrears 
"  or  exactions  of  rent  shall  be  preferred  in 
"  the  first  instance  to  the  several  Collectors 
"  of  land-revenue,  whose  decisions  in  such 
"  cases  shall  be  final  subject  to  a  regular 
"  suit,  unless  the  ground  of  appeal  be  the 
*'  irrelevancy  of  the  Regulation  to  the  case 
"  appealed,  on  which  ground  only  the  Com- 
**  missioner  of  Revenue  for  the  Division  is 
"  authorized  to  receive  an  appeal,  if  preferred 
"  to  him  within  one  month  of  the  date  of  the 
'*  summary  decision." 

That  suit  must,  under  Section  6,  be 
brought  within  one  year  from  the  date  of  the 
delivery,  or  of  the  tender  to  the  party  against 
whom  the  award  is  made,  of  the  Collector's 
decision. 

The  case  will  be  sent  back  to  •the  Court, 
which  referred  it  to  us,  with  that  expression 
of  our  opinion. 


The  22  nd  February  1867.* 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoo- 
nath  Pundit,  Judges. 

Clause  6,  Section  23,  Act  X.  of  iSSQh-Jiirisdic- 
tion—Ejectment— Possessory  actions— Title 
— Mesne  Profits. 

Case  No.  137  of  1864. 

Regular  Appeal  from  a  decision  of  Baboo 
Tarrakant  Biddyasagury  Principal  Sud- 
der  Ameen  of  Jessore^  dated  the  joih 
January  186^, 

Gooroo  Doss  Roy  (one  of  the  Defendants). 

Appellant, 

versus 

Ramnarain  Mitter  (Plaintiff),  Respondent. 

Mr,  R.   T.  Allan  and  Baboo  Juggodanund 
Mookerjee  for  Appellant. 

B  a  boos  Banee  Madhub   Banerjee  and  Srtt- 
nath  Doss  for  Respondent. 

Case  No.  3130  of  1864. 

Special  Appeal  from  a  decision  of  Baboo 
Tarrakant  Biddyasagur^  Principal  Sudder 
Ameen  of  Jessore,  dated  the  ist  August 
rS6^y  affirming  a  decision  of  Babds 
^odoo  Soodun  Ghose^  Sudder  Ameen 
of  that  District,  dated  the  3rd  March 
1863. 

Gooroo   Doss   Roy  (Defendant),  Appellant, 

versus 

Bishtoo    Churn    Bhuttacharjee    and  others 
(Plaintiffs),  Respondents, 

Baboos  Mohendro    Loll    Shome    and  Hem 

Chunder  Banerjee  for  Appellant. 
Baboo  Bungsee  Dhur  Sein  for  Respondents. 

Clause  6,  Section  23,  Act  X.  of  1S59,  refcre  only  to 
possessory  actions  on  the  ground  of  illegal  eiecttncni- 
It  does  not  apply  to  suits  in  which  the  plaintiflt  sets  otft 
his  title,  and  seeks  to  have  his  right  declared  and  |^ 
session  given  him  in  pursuance  of  that  title;  and  w 
not  bar  the  jurisdiction  of  the  Civil  Courts  in  such  suits, 
whether  the  plaintiff  sues  for  wasilat  or  not. 

These  cases  were  referred  to  a  Full  Bench 
by    Trevor  and  Campbell,  JJ^,  -«"''^  /^' 
following  order : — 

Referring  Order.-'lii  these  cases  the 
question  is  whether  an  under-tenant, 
alleging  a  permanent  right  in  the  land, 
can  bring  a  suit  in  the  Civil  Court  tor 
the   recovery  of   the  same,  on  the  allega- 

♦  Judgment  orally  delivered  on  20th  June  196$. 
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don  that  he  has  been  dispossessed  by  the  ' 
zemindar  and  others,  or  whether  he  can 
only  sue  in  the  Collector's  Court  under  Sec- 
tion 23,  Act  X.  of  1859.  In  the  latter  case 
the  period  or  limitation  is  one  year,  and  a 
person  who,  after  dispossession  for  any 
cause,  omits  or  is  unable  to  sue  for  one  year, 
would  be  wholly  barred. 

In  the  preseitl  cases  the  plaintiffs  go  to 
the  Civil  Couri  after  having  been  10  or  11 
ytdn  out  of  possession.  The  question  ?eems 
tobe— 

First. — Whether  a  suit  on  account  of  illegal 
ejectment  under  Clause  6,  Section  23,  Act  X. 
of  1859,  is  a  mere  possessory  action,  giving  a 
remedy  for  ejection  otherwise  than  in  due 
course  of  law,  and  in  which  the  only  question 
tobe  considered  is  possession,  and  the  legal- 
ity of  the  ejectment  without  reference  to  title, 
and  whether  consequently  an  action  on  title 
■tfv  be  brought  against  the  zemindar  in  the 
Civil  Court,  or  whether  the  Collector  is 
bound  to  dispose  of  the  whole  case,  and  the 
jurisdiction  of  the  Civil  Court  is  barred. 

Second, — In  the  latter  case  whether,  when 
9iher  persons  are  included  by  the  plaintiff 
as  wrong-doers  in  common  with  the  zemin- 
&r,  or  the  plaintiff  sues  for  wasilat  in 
Wdition  to  possession,  or  othenvise  touches 
on  matters  beyond  the  jurisdiction  of  the 
Collector,  the  Civil  Court  then  has  juris- 
diction in  the  whole  cise. 

It  apypears  that  there  have  been  conflicting 
decisions  on  this  latter  point,  and  we  have 
peal  doubts  on  the  whole  matter.  We, 
therefore,  refer  these  cases  to  a  Full  Bench. 

7he  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  C,  J, — We  think  that  the  words 
"suits  to  recover  the  occupancy  or  posses- 
"sion  of  any  land,"  &c.,  in  Clause  6,  Section 
*3  of  Act  X.  of  1859,  refer  only  to  posses- 
sory actions  against  the  person  entitled  to 
Kccivc  the  rent,  and  not  to  suits  in  which 
^  plaintiff  sets  out  his  title  and  seeks 
to  have  his  right  declared  and  possession 
J^'cn  him  in  pursuance  of  that  title.  Full 
tteaning  may,  and  we  think  must,  be  given  to 
*«  words  "  illegally  ejected,"  without 
tieaiing  them  as  giving  a  wider  sense  to  the 
*onis  above  mentioned. 

In  many  instances  which  may  be  suggest- 
ed under  this  Act,  a  zemindar,  having  a  right 
J  ?tt  possession,  would  be  guilty  of  an 
|J*gal  act,  if  he  ejected  his  ryot  otherwise 
™  by  means  of  a  decree  of  a  Court.  For 
J**«>ce,  Section  22  says  thjit— *•  When 
"tt  arrear  of  rent  shall  be  adjudged  to  be 


"  due  from  any  farmer  or  other  leaseholder 
"not  having  a  permanent  or  transferable 
*' interest  in  the  land,  the  lease  of  such 
'•  leaseholder  shall  be  liable  to  be  cancelled, 
''  and  the  leaseholder  to  be  ejected."  Now, 
•f  the  lease  is  liable  to  be  cancelled,  and  the 
leaseholder  to  be  ejected,  the  leaseholder 
would  have  no  title  as  against  the  zemindar 
seeking  to  cancel  the  lease.  But  it  is 
declared  ''that  no  such  lease  shall  bq  can- 
"  celled,  nor  the  leaseholder  ejected  otherwise 
*'  than  in  execution  of  a  decree  or  order 
"  under  the  provisions  of  this  Act." 

A  zemindar,  therefore,  could  not  of  his 
own  authority  cancel  the  lease,  and  eject 
the  ryot  forcibly,  but  must  get  the  lease  can- 
celled by  a  decree  of  Court.  If,  regardless 
of  the  law,  he.  by  force  or  otherwise,  turned 
the  ryot  out  of  his_  field,  the  ryot  might  say ; 
"  You  have  ejected  me  out  of  my  lands  with- 
"  out  a  decree  of  Court  I  have  therefore  been 
''^illegally  ejected  by  you,  and,  notwithstand- 
"  ing  that  you  may  have  the  title  to  eject 
*^  according  to  law,  I  have  a  right  to  be  re- 
"  stored  to  possession  during  the  pendency 
"of  your  action."  That  suit  which  would 
be  under  Clause  6,  Section  23  of  Act  X.,  must 
be  brought  within  one  year.  But  suppose  the 
ryot  sues  alleging  that  he  has  committed  no 
breach  of  the  condition  of  his  lease,  and  that, 
apart  from  the  question  of  mere  possession, 
the  zemindar  had  no  title  whatever  to  eject 
him,  and  prays  for  possession  with  damages 
and  mesne-profits,  no  such  suit  is 
provided  for  by  Section  23,  and  it  is  clear, 
therefore,  that  the  ryot  is  left  to  his  remedy 
in  the  Civil  Court  in  such  a  case.  We 
think  he  has  that  right  equally  whether  he 
claims  wasilat  or  not. 

Looking  to  the  whole  Act,  it  appears  to  us 
that  Clause  6,  Section  23,  does  not  take  from 
the  Civil  Court  the  power  to  try  the  ques- 
tion of  title  as  between  a  r>'ot,  farmer,  or 
tenant,  and  the  person  to  whom  he  pays  rent. 
It  follows,  therefore,  that  in  this  action 
which  is  brought,  setting  out  a  title  by 
plaintiff,  and  asking  "  under  the  above  facts" 
to  be  declared  "  entitled  on  the  strength  of 
"  his  documents  to  recover  possession  of  the 
"  lands,"  he  will  be  entitled,  if  he  makes  out 
his  case,  to  a  decree  that  he  be  put  into 
possession  of  the  land  with  mesne-profits, 
and  have  compensation  in  damages  to  cover 
the  expense  of  demolishing  the  houses  and 
garden,  and  filling  up  the  tanks  which  are 
said  to  have  been  excavated. 

The  case  will  be  returned  to  Mr.  Justice 
Trevor's  Bench. 
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The  22nd  February  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Measurement— Intcrvcnor. 

Case  No.  476  of  1866. 

Application  for  review  of  judgment 
passed  by  the  Hon'ble  Justices  Loch  and 
Jacksony  on  the  28th  June  i866y  in  Mis- 
cellaneous Appeal  No.  13  of  1866* 

Baboo  Nundun  Lai,  Petitioner, 

versus 

Mr.  J.  S.  Smith,  Opposite  Party, 

Mr.  G.  C.  Paul  and  Baboo  Anund  Gopal 
Paleet  for  Petitioner. 

Mr.  J.  S.  Rochfort  for  Opposite  Parly. 

On  application  to  the  Collector  for  an  order  for  the 
measurement  of  certain  lands  under  Section  10,  Act  VI . 
of  1862  B.  C,  a  third  party  intervened,  but  the  Col- 
lector passed  an  order  in  favor  of  the  applicant,  which 
the  Judge  reversed  in  appeal,  on  the  ground  that  the 
law  gave  the  Collector  no  jurisdiction  to  determine  the 
right  to  make  a  measurement  where  the  proprietary 
right  to  the  land  was  contested.  In  special  appeal  the 
High  Court  simply  reversed  the  Judjje's  order  without 
any  direction  for  the  trial  of  the  appeal  by  hirn  de  novo. 
On  review  of  judgment,  the  order  of  the  High  Court 
was  amended,  and  the  case  remanded  to  the  judge  to 
determine,  according  to  Sections  9  and  10  of  the  above 
Act,  which  party  was  in  receipt  of  the  rents  and  under 
which  of  these  Sections  the  application  for  measurement 
had  been  made,  and  to  decide  accordingly. 

Loch,  J. — 1  THINK  that  our  order  has  not 
gone  far  enough.  Besides  reversing  the 
order  of  the  Judge,  we  ought  to  have  re- 
manded the  case  to  him  for  trial  on  the  point 
of  possession,  /.  e.,  the  Judge  should  deter- 
mine, as  is  necessar)'  by  the  terras  of 
Sections  9  and  10,  Act  VL  of  1862  B.  C, 
which  party  is  in  receipt  of  the  rents.  At 
the  same  time  he  should  ascertain  under 
which  of  these  Sections  the  application  has 
been  made.  The  order  of  the  28th  June 
1866  should  be  amended  accordingly. 

Jackson,  J. — I  quite  agree  that  the  order 
of  this  Court  stopped  short  of  the  direction 
which  it  ought  to  have  made.  We  reversed 
the  decision  of  the  Judge  passed  on  appeal, 
upon  the  ground  that  the  Judge  had  decided 
the  appeal  upon  a  wrong  principle ;  but,  when 
the  Judge's  judgment  turned  on  an  erroneous 
view  of  his  jurisdiction  in  the  matter,  and 
we  reversed  his  decision  on  that  point,  we 
ought  to  have  directed  him  to  take  up  the 
appeal  and  try  it  de  novo,  and  to  ascertain 
whether  the  order  of  the  Collector  was 
right;  and  then  he  ought,  in  the  fitst  instance, 

*  See  6  Weekly  Reporter,  Act  X.  Rulings,  p.  13. 


to  have  determined  whether  this  was  rcallf 
an  application  to  the  Collector  under  the 
powers  conferred  by  Section  9  or  by  Section 
10,  Act  VL  of  1862  B.  C,  and  to  have  ap- 
plied the  provisions  of  those  Sections  ac- 
cordingly. 

Section  21,  Act  VI.  of  i860,  expressly 
declares  that  this  Act  shall  be  read  with,  and 
taken  as  part  of,  Act  X.  of  1859.  If  that 
be  so,  Section  77,  Act  X  of  1859,  maybe 
read  in  this  way :  "  When,  in  any  suit  be- 
"tween  a  landholder  and  a  r>'Ot  or 
"  under-tenant  under  this  Act  or  under  Ad 
*•  VL  of  1862,  the  right  to  receive  the  rent 
"  of  the  land  or  tenure,  cultivated  or  held  by 
"  the  ryot  or  under-tenant,  is  disputed,  and 
"  such  right  is  claimed  by,  or  on  behalf  of, 
"  a  third  person,  on  the  ground  that  such 
"third  person,  or  a  person  through  whom 
"  he  claims,  has  actually  and  in  good  faith 
"  received  and  enjoyed  such  rent  before  and 
"  up  to  the  time  of  the  commencement  of 
"the  suit/'  then  that  shall  be  enquired 
into.  That  apparently  gives  the  intervenor 
the  right  to  be  heard  both  in  cases  under 
Section  9  and  under  Section  10,  Act  VI.  d 
1862,  and  thus  we  now  find  it  necessary  to 
express  an  opinion  on  this  point  on  which 
we  had  formerly  expressed  none. 

The  intervenor  will,  L  think,  be  entitled  ; 
to  be  heard  before  the  Judge,  and  the  Judge, 
will  have  to  determine  whether  the  plaintiff  ■ 
or  the   intervenor   was   actually  in  receipt 
of  the  rents  of  this  land,  and  decide  accord- 
ingly on  the  application  to  measure;  that  is, : 
if  the  original  applicant  be  found  not  to  have 
been   in   receipt  of    them,   the  application 
should  be  refused. 


The  22nd  February  1867. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges. 

Res  Judicata. 

Case  No.  2601  of  1866. 

Special  Appeal  from  a  decision  p(^j9 
the  Principal  Sudder  Ameen  of  j^ 
Burdwan,  dated  the  nth  ^^S^^^ ^^^ 
affirming  a  decision  passed  by  the  ^^^. 
Ameen  of  that  District,  dated  the  2^^ 
July  186s. 

Khettronath  Dey  (Plaintiff),  A)>pelhnt, 

versus 
Gossain  Dpss  Dey  and  others  (Defendants), 
*        Respondents* 
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Btiboos  Romesh  Chunder  Mi  tier  and  Nil 
Madhuh  Sein  for  Appellant. 

Bahoos  Chunder  Madhuh  Ghose  and   Bama 
Churn  Banerjee  for  Respondents. 

Five  brothers.  A,  B,  C,  D,  and  E,  executed  an  ikrar, 
by  vhich  tatook  A^  and  others  were  to  remain  in  the 
possession  and  under  the  management  ot  A.  On  ^'^ 
Refusal  to  give  his  brothers  their  shares  of  the  profits, 
(hey  sued  separately,  and  obtained  decrees  against  him 
for  the  amount  ducfto  them.  A*s  son  now  sues  B  for 
the  soios  which  his  father  was  compelled  under  the 
ikrar  to  pay  bis  other  brothers,  on  the  allegation  that  B 
atooe  was  m  possession  of  talook  N,  and  appropriated 
the  rents  wrongfully.  Hbld  that  the  present  suit  was 
not  hvred  by  uie  former  suits  under  the  ikrar,  except 
so  far  as  ^s  share  in  talook  iST  was  concerned. 

Trevor,  J, — It  appears  that  there  were 
five  brothers,  Juggunnath  Doss,  Gossain 
Doss,  Puddo  Lochun  Doss,  Nil  Kant  Doss, 
iDd  Sreedhur  Doss;  that  on  the  10th  Magh 
1251  they  executed  an  ikrar  amongst  them, 
tccording  to  which  talook  Neamutpore  and 
others  were  to  remain  in  the  possession  and 
Qodertbe  management  of  Juggunnath  ;  that 
tabseqaently,  Juggunnath  refusing  to  give 
them  their  shares  of  the  profits  of  Neamut- 
pore, they  sued  separately,  and  obtained 
^kcrees  against  him  for  the  amount  due  to 
diem.  Khetturnath,  the  son  of  Juggunnath 
Doss,  now  sues  Gossain  Doss  for  the  sums 
which  his  father  has  been  compelled  by 
t«rtue  of  the  ikrar  to  pay  his  other  brothers, 
^  the  allegation  that  Gossain  Doss  alone 
^  io  possession  of  the  property  of  Neamut- 
.|ore,  and  appropriated  the  rents  wrongfully. 
Be  made  the  other  brothers  of  his  father 
fcfendanis  proformd. 

The  Lower  Courts  both  found  in  defend- 
tti's  favor,  the  Principal  Sudder  Ameen 
hiding  that  the  suit  was  barred  under 
Section  3  of  Act  VIII.  of  1859. 

PlaintifiF  now  appeals  specially,  urging 
4at   the    suit    is    not    barred ;     that    the 

IrevioQs  suits  were  decided  against  his 
tther  under  the  ikrar,  whereas  the  present 
*^  is  against  Gossain  Doss  for  having 
appropriated  the  rents  wrongfully,  which, 
Hi  the  first  instance,  plaintiff's  father  was 
CWopelled  to  pay  to  each  of  the  brothers 
**€rally  under  the  ikrar ;  that  consequent- 
jSecdon  3  of  Act  VIII.  cannot  apply,  and 

^  we  suit  should   be    enquired    into   on   its 

*  •wits. 

h  appears  that  four  of  the  brothers  brought 
■  JV^ratc  suits  against  the  plaintiff's  father 
•^  the  rents  of  Neamutpore  during  1 2  5 1  and 
^'5*1  and  'obtained  decrees  for  the  same 
^^i  the  ikrar  by  which  Juggunnath  was 
'Ppoin.ed  manager.  Juggunnath's  son  now 
^  on  the  allegation  that,  though  his  father 
^  hccn  made  liable  under  the  ikfar,  still,  as 
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his  fither  was  not  in  possession  of  the  pro- 
perty during^  iho-^e  years,  and  as  that  posses- 
sion was  wrono^fully  held  by  Gossain  Doss» 
who  appropriated  the  rents  and  profits,  he 
is  entitled  to  bring  an  action  against  this 
person  for  illegally  detaining  that  for  which 
he  has  been  made  liable  to  others. 

We  are  clearly  of  opinion  that,  as  regards 
the  share  of  Gossain  Doss  in  Neamutpore, 
this  action  will  not  lie.  In  the  suit  which 
he  brought  against  Juggunnath  Doss,  the 
present  plaintiff's  father,  the  plea  raised 
was  non-liability  in  consequence  of  Gossain 
Doss's  possession.  That  possession  was  con- 
sidered not  to  be  proved,  and  on  the  ikrar, 
which  was  admitted,  the  decree  was  given 
in  Gossain  Doss's  favor.  No  contention  as 
to  Gossain  Doss's  possession  of  his  share 
during  those  years  can  again  be  raised 
between  the  parties  to  that  suit  or  their 
privies.  It  follows  that  the  present  action, 
so  far  as  regards  Gossain  Doss's  share  based 
on  his  possession  of  it,  cannot  be  enter- 
tained ;  but,  as  regards  the  shares  of  the 
other  brothers,  it  may  be  entertained,  though 
with  what  success  it  is  not  for  this  Court  to 
say.  The  action  brought  by  the  other  three 
brothers  against  Juggunnath  Doss  turned 
mainly  on  the  ikrar,  and  Gossain  Doss  was 
not  a  party  to  the  suit.  It  follows  that  his 
possession  of  his  brother's  shares  during 
the  years  1251  and  1252  was  not  in  issue, 
neither  were  the  parties  now  before  the 
Court  then  before  it.  The  case  must,  there- 
fore, be  remitted  for  enquiry  whether 
Gossain  Doss  was  in  possession  of  and 
appropriated  the  profits  of  the  shares  of 
his  brothers,  Puddo  Ix>chun,  Nil  Kant, 
and  Sreedhur ;  if  he  was  not,  the  suit  must 
be  dismissed  ;  if  he  were*  plaintiff  will  be 
entitled  as  against  Gossain  Doss  for  the 
amount  which,  in  the  former  cases,  his  father 
was  compelled  to  pay  on  their  behalf  under 
the  ikrar.     The  case  is  remitted  accordingly. 


The  23rd  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,   and   the   Hon'ble  F.   B.    Kemp, 
Judge. 

Eyidence-'Statement  of  fact  by  Judg^e. 
Case  No.  849  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  il,  S.  Bivar,  Officiating  Judicial 
Commissioner  of  Assam,  dated  the  ly'th 
September     1S66,     affirming     an     order 
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-  passed  by  Captain  J,  F.  Sherery  Deputy 
Commissioner  of  Kamroop^  dated  the  6th 
September  1866, 

Mrs.  Rousseau  and  another  (Decree-holders), 

Appellants, 

versus 

Mrs.  Pinto  (Judgment-debtor),  Respondent, 

Messrs,  R,  V,  Doyne  and  W,  E.  Peacock  and 
BabooJuggodanundMookerjee  for  Appellants. 

Mr,  G.  C,  Paul  for  Respondent. 

A  Judge  cannot  give  evidence  in  a  case  merely  by 
making  a  statement  of  fact  in  his  judgment.  If  he 
intends  the  Courts  to  act  upon  his  statement,  he  is 
bound  to  make  that  statement  in  the  same  manner  as 
any  other  witness. 

Peacock,  C,y, — The  statement  of  the 
Deputy  Commissioner  is  rather  in  the  form 
of  a  certificate  than  in  the  form  of  a  judg> 
ment.     But  we  apprehend  it  is  a  judgment. 

A  regular  appeal  was  preferred  from  that 
judgment  to  the  Judicial  Commissioner,  and 
the  question  was  whether  the  Deputy  Com- 
missioner had  or  had  not  carried  out  the 
decree  of    the  -High   Court,   by  delivering 
possession  up  to  the  Choonsaiee  Jan  to  the 
east  of  the  Choonsaiee  Hills,  as  de  scribed  in 
Juggooram  Ameen's  map.    That   was  what, 
according  to  the  decision  of  this  Court  and 
the  subsequent  order  of  the    iith   day  of 
July    1866,  the  Deputy  Commissioner  was 
bound  to  do.     The  question  was  whether  he 
had  done  it  or  not,  and  the  Judicial  Com- 
missioner had  to  decide  that  question.     We 
apprehend  that  the  Judicial   Commissioner 
was  bound  to  decide  that  question  of  fact  in 
the  same  way  as  he  would  any  other  question 
of  fact  arising  on  regular  appeal,  viz,,  by  evi- 
dence.    There  was  no  evidence  in  this  case. 
There  was  merely  a  statement  of  the  De- 
puty Commissioner  himself  that  he  had  put 
the  decree-holders  into  possession  of  all  the 
land  up  to  the  Choonsaiee  Jan  as  described 
in  Juggooram  Ameen's  map  as  the  eastern 
boundary.     Now,  a  Judge  cannot -give  evi- 
dence in  a  case  merely  by  making  a  state- 
ment of  fact  in  his  judgment.     If  the  De- 
puty Commissioner  intended  that  the  Courts 
were    to   act  upon    his    statement    he  was 
bound  to  make  that  statement  in  the  same 
manner  as   any  other  witness;    and   then, 
having  given  his  evidence,  he  might  have 
decided  upon  that  evidence,  and  the  Judicial 
Commissioner  would  have  had  to  act  upon 
that  evidence,  and  satisfy  his  own  mind  that 
that  evidence    was  sufficient   to*  prove   the 
fact  found  by  the  Lower  Court.     But  there 
was  no  evidence,  except  the  simple  statement 


of  the  Deputy  Commissioner's,  to  show  np 
to  what  point  as  the  eastern  boundary  pos- 
session had  been  given. 

It  appears  to  us,  therefore,  that  the 
decision  of  the  Judicial  Commissioner 
must  be  reversed  upon  the  ground  of 
an  error  in  procedure  which  may  have 
caused  injury  to  the  parties,  and  that 
the  case  must  be  remanded  to  the  Judi* 
cial  Commissioner,  with  a  direction  to  take 
evidence  as  to  what  is  the  eastern  boundaiy 
of  the  lands  of  which  the  Deputy  Commis- 
sioner, in  executing  the  decree  of  the  High 
Court,  has  put  the  decree-holders  into  posses- 
sion. He  may  examine  the  Deputy  Com- 
missioner as  a  witness  if  he  think  fit.  But 
the  case  must  go  down  in  order  that  that 
point  may  be  determined  by  the  Judicial 
Commissioner  upon  evidence  to  'be  legal Ir 
taken. 


The  23rd  February  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W. 
Markby,  Judges, 

Enhancement — Notice. 
Case  No.  2072  of  1 866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  ^ 
Mr,  H,  R,  Maddocks,  Judge  ofBkaugnl' 
pore,  dated  the  i8th  May  1866,  reversing 
a  decision  passed  by  Mr,  W,  H,  Grimfyt 
Assistant  Collector  of  that  District,  daiti 
the  i$th  January  §866, 

Bodhnarain  Singh  (PiaintiflF),  Appellant, 

versus 

Rungolall  Mundur  (Defendant), 
Respondent, 

Mr,  R.  E,  Twidale  for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Anund  GopaJ 
Paulit  for  Respondent. 

In  a  former  suit  brought  by  a  ryot  agaiost  the  bolder 
under  a  temporary  ijara  extending^  down  to  *^'»  * 
decree  was  passed  maintainingr  the  ijaradar*8  "?*J^ 
enhance.  But,  notwithstanding^  this  decree,  the  rw 
was  by  express  amement  a!lowed,and  in  fact  rontinttwi 
to  hold  at  the  old  rates.  On  the  expiration  of  the  iimJi 
the  zemindar  entered  upon  the  lands,  and,  after  coltecl- 
ing  a  part  of  the  rents  for  1272,  gave  the  plaintiff  * 
putnee  of  the  estate  from  1273  &nd  an  assipm^tw 
the  right  to  collect  the  uncollected  portion  of  the  rcno 
of  1272.  The  putneedar  now  sues  to  recover  from  »* 
defendant  the  rent  for  the  remainder  of  i272.«w  tof 
1273  at  the  enhanced  rates  decreed  td  the  UJJJjJj"! 
Held  that  neither  the  zemindar  nor  the  P"**SJJ[ 
could  recover  enhanced  rents  from  the  ryot  witnow 
some  notice. 

Jackson^*  J, —Thk  plaintiff  in  this  case 
\  was  a  putneedar.    He  sued  defendant  nf 
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rent  at  an  enhanced  rate  confirmed  by  a 
decree  of  the  Judge  passed  in  1862.  This 
decree  had  been  obtained  by  the  ryot  in  a 
suit  to  contest  the  right  to  enhance  against 
Mr,  Meilis,  who  held  this  estate  under  a 
temporary  ijara  extending  down  to  1271. 
After  this  decision  had  been  come  to  in 
his  favor,  Mr.  Mellis  entered  into  an  arrange- 
ment with  the  jyoi,  and  agreed  to  forego  the 
benefit  of  the  decree,  and  to  allow  the  ryot 
ta  continue  in  occupation  of  the  lands  at 
the  old  rates.  On  the  expiration  of  Mellis's 
ijara  at  the  end  of  1271,  the  zemindar  en- 
tered upon  the  lands,  and  collected  the 
rents  for  1272.  The  whole  rents,  however, 
were  not  collected,  and  the  plaintiff,  taking 
a  pntnee  from  the  year  1273  Fuslee,  took 
also  by  assignment  from  the  zemindar 
the  right  to  collect  the  uncollected  portion 
ol  the  rents  of  1272.  He  now  seeks 
to  recover  from  the  ryot  defendant  rents 
for  part  of  1272,  as  well  as  for  1273  at 
the  rates  decreed  in  Mellis's  suit. 

The  Deputy  Collector,  it  seems,  gave 
him  a  decree,  which  was  reversed  by  the 
Jadge,  upon  the  ground  that  Mellis,  who 
obtained  the  decree,  had  waived  his  rights 
imder  it ;  that  consequently  the  decree  was 
now  dead  in  effect,  and  the  plaintiff  could 
not  claim  enhanced  rent  under  it.  Against 
this  decision  of  the  Judge,  the  plaintifi  has 
appealed  specially  to  this  Court,  and  he 
contends  that,  as  the  decree  was  obtained 
in  a  suit  by  the  ryot  to  contest  the  ijaradar's 
ngbt  to  enhance  his  rent,  that  decree  is 
pennanently  binding  as  between  the  ryot 
and  any  one  who  represents  the  zemindar, 
and  that  the  agreement  subsequently  made 
by  Mellis  to  forego  the  benefit  of  the  decree 
ms  only  binding  for  the  period  of  Mellis's 
ijara,  and  docs  not  bind  either  the  zemindar 
or  the  plaintiff  who  now  holds  as  putneedar. 

It  appears  to  me  that  the  sole  question 
hefore  the  Judge  in  this  case  was  whether 
\  the  plaintiff  could  recover  the  particular 
sums  of  rent  for  which .  'he  sued,  namely, 
lent  for  the  year  1273,  and  a  portion  of 
1272,  at  the  enhanced  rate  ;  and  that,  in  an- 
iwer  to  this  suit,  it  was  quite  sufficient  for 
the  defendant  to  say  that,  notwithstanding 
die  decree  obtained  by  Mellis  in  1862,  he 
bad  been  altowed  to  hold,  and  had,  in  fact, 
cODtiDued  to  hold  the  lands  since  then  under 
opress  agreement  that  he  was  to  hold  at 
the  old  rates,  and  that  the  plaintiff  had  not 
^n  the  defendant  any  notice,  either  under 
Section  13,  Act  X.  of  1859,  ^^  otherwise,  that 
he  would  be  called  upon  to  ^ay  at  any 
<thiAced  rate.     It  appears  to  me  that  this 


suit  ought  to  have  been  decided  upon  this 
ground  alone;  that  it  was  premature  and 
unnecessary  for  the  Judge  to  raise  the 
general  question,  whether  the  decree  obtained 
by  Mellis  had  become  of  no  effect  in  conse- 
quence of  the  agreement  afterwards  made 
between  Mellis  and  the  ryot ; ,  and  that, 
consequently,  the  decision  of  the  Judge 
upon  this  point  ought  not  to  stand,  but  that 
the  question  should  be  left  open  for  future 
decision  in  any  suit  which  the  plaintiff  may 
bring  against  the  defendant  after  notice 
for  rent  at  an  enhanced  rate.  I  should  ex- 
pressly wish  to  reserve  my  opinion  upon 
that  question  if  it  should  come  to  be  decided 
hereafter. 

1  would  therefore  affirm  the  decree  of  the 
Court  below  with  costs,  but  upon  the  ground 
which  I  have  above  stated,  and  not  upon 
the  ground  on  which  the  Judge  has  decided 
it. 

Markby,  J, — I  am  of  the  same  opinion. 
To  what  extent  (if  any)  the  zemindar  could 
take  advantage  of  the  decree  obtained  by 
Mellis  in  1862,  it  is  not  necessary  to  deter- 
mine. Ii  is  quite  clear  that,  after  what 
had  taken  place,  neither  he  nor  his  assignee 
could  do  so  without  some  notice  to  the  ryot 
that  he  would  be  called  upon  for  the  higher 
rent,  so  as  to  enable  l)im  to  exercise  his 
option,  whether  he  would  remain  in  occupa- 
tion or  not. 


The  25th  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Ckte/ 
yusticfy  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoo- 
nath  Pundit,  Judges, 

Ferries  (Resumption  of  private— br  Govern- 
ment)—Suit  tot  compensation— Jurisdiction 
of  Civil  Courts. 

Case  No.  3354  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  C.  S.  Belli,  Judge  of  Rajshahye, 
dated  the  26th  August  1864,  modifying 
a  decision  of  Mr,  W,  Wright,  Principal 
Sudder  Ameen  of  that  District,  dated  the 
^ist  December  1863, 

The  Collector  of  Pubna  (Defendant),  AppeU 

lant, 

versus 

Romanath*Tagore  and  others  (Plaintiffs),  J?^- 

spondeniSm 
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Baboo  Kishen  Kishore  Ghost  for  Appellant. 

Mr.  R,  T.  Allan  and  Baboos  Mohendro  Lall 
Shome,  Ashootosh  Dhur^  and  Baney 
Madhub  Banerjee  for  Respondents. 

When  a  ferry  previously  held  under  private  manajre- 
ment  has  been  declared  to  be  a  public  ferry  by  the 
Government  under  Section  3,  Regulation  VI.,  iSiqi  an 
individual  claiming^  compensation  for  the  loss  altered  to 
have  been  sustained  by  him  in  consequence  of  tne  ex- 
tension of  the  authority  of  the  Government  cannot 
maintain  an  action  in  the  .Civil  Courts  to  enforce  his 
claim. 

This  case  was  re/erred  to  a  Full  Bench  by 
Morgan  and  Shumbhoonaih  Pundit,  JJ^y 
with  the  following  order : — 

Re/erring  Order, — This  is  a  suit  for  com- 
pensation for  the  loss  sustained  by  the  plaint- 
iff in  consequence  of  the  Government  having 
**  resumed"  a  ferry  which  has  hitherto  be- 
longed to  or  been  under  the  private  manage- 
ment of  the  plaintiff.  It  is  brought  against 
the  "Collector  of  Pubna  on  behalf  of 
Government." 

An  objection  was  taken  before  us  at  the 
hearing  of  the  appeal,  which  had  before 
been  urged  in  the  Lower  Courts,  that  the 
jurisdiction  of  the  Civil  Courts  ^was  barred 
by  Regulation  VI.,  18 19;  and* a  decision 
(The  Government  versus  Brijo  Soonder 
Dossee  and  others,  1848,  S.  D.  A.  Rep.,  p. 
456)  was  cited  in  support  of  the  objection. 

That  was  a  suit,  according  to  the  report, 
against  the  Joint  Magistrate  of  Pubna  and 
another  for  possession  of  a  ferry.  The 
Court  held  that  it  had  no  jurisdiction  :  (i) 
because  the  Magistrate's  official  acts  *'  were 
exempt  from  the  jurisdiction  of  the  Courts  ;" 
(2)  because  the  Legislature  had  provided  by 
the  Regulation  (Section  6)  the  machinery 
for  settling  the  amount  of  compensation  in 
such  cases  ;  and,  although  the  Regulation  did 
tiot  expressly  (like  the  former  Regulation 
XIX.,  .1816)  exclude  the  ordinary  Courts  of 
jurisdiction  from  taking  cognizance  of  such 
cases,  yet  the  proper  construction  of  the 
later  Regulation  was,  like  the  first,  to  ex- 
clude the  Court's  jurisdiction. 

The  Regulation  provides  a  mode  for  the 
investigation  of  claims  to  compensation,  and 
for  a  report  on  the  merits  of  any  such  claim 
to  the  Government ;  but  the  law  does  not  ap- 
pear to  us  to  exclude  the  jurisdiction  of  the 
_  Civil  Courts  in  the  manner  stated  in  the 
decision.  The  question  is  one  which  may 
perhaps  be  properly  brought  under  the  con- 
sideration of  a  Full  Bench,  and  we,  accord- 
ingly, desire  that  the  necessary  steps  may  be 
tsicen  for  submitting  the  matter  of  law  for 
tiieir  opinion. 


The  judgment  of  the  Full  Bench  was  ii^ 

livered  as  follows  by — 

Peacock,  C,y, — The  question  in  this  case 
is  whether,  when  a  ferry  previously  held 
under  private  management  has  been 
declared  to  be  a  public  ferry  by  the 
Government  under  the  provisions  of  Regnla- 
tion  VI.  of  1 8 19,  Section  3,  an  individual 
claiming  compensation  for  tRe  loss  alleged  to 
have  been  sustained  by  him  in  consequence 
of  the  extension  of  the  authority  of  the 
Government  can  maintain  any  action  in  the 
Civil  Couits  to  enforce  his  claim. 

In  considering  this  question,  it  is  necessaiy 
to  remember  that  the  Government  of  this 
country  has,  in  various  Regulations,  and 
otherwise,  always  asserted  its  paramount 
right  to  deal  with  ferries  and  claims  to  take 
tolls  at  ferries  for  the  providing  passage  over 
rivers,  <&c.,  at  its  pleasure.  See  Regulation 
XVIII.  of  1806,  Section  2,  Clauses  4,  5,  6; 
Regulation  XIX.  of  1816;  and  Circular 
Order,  Sudder  and  Nizamut  Adawlut,  35th 
July  1845,  No.  208. 

By  Regulation  XIX.  of  1816,  Section  9, 
it  was  expressly  provided  that  the  Courts  rf 
Judicature  should  not  take  cognizance  tf 
any  claims  to  deduction  or  compensation  on 
account  of  the  tolls  levied  at  any  ferry,  Ac 

These  words  are  not  found  in  Regulaum 
VI.  of  18 19.  It  is  argued  that  the  Civil 
Courts  must  therefore  have  jurisdiction. 

Section  i  of  Act  VIII.  of  1859  has  been 
referred  to  in  argument  as  giving  such  rigbL 
It  says  that  "  the  Civil  Courts  shall  take 
cognizance  of  all  suits  of  a  civil  nature." 
That  is,  the  Civil  Court  is  competent  to 
investigate  the  complaint  of  the  suitor,  add 
determine  whether  he  has  a  legal  right  or 
not.  Although  the  Court  has  cognizance  (tf 
the  suit,  it  cannot  decree  for  the  plaintiff, 
unless  he  has  a  cause  of  action.  The  ques- 
tion then  arises  whether  there  is  a  cause  of 
action  vested  in  the  claimant. 

Regulation  VI.  of  18 19,  Section  3,  ^ 
scribes  what  ferries  are  to  be  considered 
public  ferries.  Clause  2  of  that  Sectkm 
reserves  to  the  Government  the  power  of 
determining  what  ferries  shall  be  deemed 
public  ferries,  subject  to  the  immediate 
control  of  the  Magistrates.  It  prohibits 
Magistrates  from  assuming  the  managenw^^^ 
of  ferries  which  have  not  beer\  let  in  fan»f 
or  held  khas,  or  otherwise  subjected  to 
assessment  by  the  Collector,  &c.,  without  the 
previous  authority  of  Government. 

Sectioa*5  requires  lists  of  all  public  fcnries 
to    be    stuck   up    in   the   cutchtrries  «» 
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Itonnahs.  Section  6  enacts  that  ''  such 
"ferries  shall  exclusively  belong  to  Oovern- 
''ment,  and  no  person  shall  be  allowed 
"to  employ  a  ferry-boat  plying  for  hire 
''at  or  in  thdr  immediate  vicinity  without 
''the  previous  sanction  of  the  Magistrate  or 
"Joint  Magistrate." 

If  the  Regulation  stopped  there,  it  is 
dear  that  the  plaintiff  would  have  no  legal 
dadm  under  this  Regulation  for  compensa- 
tbn.  But  it  was  considered  not  right  fo 
deprive  the  party  altogether  of  compensa- 
tion for  the  loss  of  privileges  which  had 
been  de  facto  enjoyed,  and  the  Section  then 
goes  on  to  provide  "  that  due  attention  shall 
"be  paid  to  all  claims  for  compensation  which 
"may  be  preferred  by  individuals  for  any  loss 
"which  may  be  sustained  by  them  in  conse- 
"qoence  of  the  extension  of  the  authority 
"of  Government  to  ferries  hitherto  under 
"their  private  management,  and  which 
"may  not  have  been  heretofore  let  in  farm, 
"a*  held  khas,  or  otherwise  deemed  subject 
"  to  assessment  on  account  of  Government." 

An  A6t  or  Regulation  does  not  usually 

J  five  a  right  to  claim  compensation  by  saying 

' jnat  due  attention  shall  be  paid  to  a  claim. 

^.rait  the  Regulation  goes  further,  and  shows 

'kv  such  claims  are  to  be  enquired  into. 

Cbuse  2    says:    *' Claims    of    that    nature 

;  *diall  be  enquired  into  by  the  Magistrates 

"and  Joint  Magistrates,  and  their  opinion  on 

"the  merits  of  each  case  shall  be  reported 

f  tiivough  the  channel  of  the  Superintendent 

"of  Police  for  the  consideration  and  orders 

"of  Government." 

It  appears  to  us,  therefore,  that,  when  the 

I^slature  said  that  these  claims  should  re- 

[  jKtve  due  attention,  it  meant  no  more  than 

L iiat  they  should  be  enquired   into   in  the 

[.manner  provided   by  the   Regulation,    and 

^  it  did   not  intend   to  give   any    right 

laforceable  by  suit  in  Court. 

The  case  is  analogous  to  that  of  Stevens 
•rww  Peacocke,  1 1  Queen's  Bench  Reports, 
^  731,  and  Doe  dem  the  Bishop  of 
lodiester  versus  Bridges,  i  Barnwall  and 
idolphus,  p.  847,  where  the  Court  of  Queen's 
Mach  in  England  laid  it  down  that,  if  the 
X4£islature  creates  an  obligation  to  be 
merced  in  a  specific  manner,  as  a  general 
Wle,  performance  cannot  be  enforced  in  any 
iAier  way. 

We  think  that  the  rule  laid  down  in  the 

decision  of  the  Sadder  Court  on  the  i8ih  of 

My  1848,  S.  D.  A.  Rep.,  p.  457,  was  right, 

*%»gh-we  do  not  adopt  the  rtaasons  there 

•wigned  ft»  the  i Ule.  - 


The  decision  of  the  Lower  Court  will  be 
reversed,  and  a  decree  given  for  the  defend- 
ants with  costs. 


The  25th  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Orders  to  '*  file  with  the  record.'* 

Case  No.  2879  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  20th 
August  1S66,  reversing  a  decision  passed 
by  the  Principal  SuSder  Ameen  of  that 
District^  dated  the  i6th  June  186^, 

Nil  Monee  Banerjee  (Plaintiff),  Appellant, 


versus 

Saurbo  Mungula  Debee  (Defendant),  Re- 
spondent. 

Baboo  Kishen  Succa  Mookerju  for  Appel- 
lant. 

Baboo  Romesh  Chunder  Mitter  for  Respond- 
ent. 

The  order  to  file  with  the  record  agafn  condemned  fts 
meaningless  and  as  really  amounting  to  no  order  at  all. 

Seton-Karr,  J, — We  regret  very  much 
that  we  must  again  remand  this  case  owing 
to  the  Judge's  own  fault.  On  the  13th  of 
August,  one  witness  having  appeared,  the 
other  witness  Koilash  Chunder  Banerjee  put 
in  a  medical  certificate  from  an  European 
practitioner,  stating  that  he  wa6  suffering 
from  diarrhoea,  and  requesting  a  few  days' 
rest.  On  this  ihe  Judge  recorded  the  order, 
which  this  Court  has  repeatedly  condemned, 
that  the  ''request  should  be  filed  with  the 
record" — an  order  meaningless,  and  realty 
amounting  to  no  order  at  all. 

There  was  no  reason  whatever  why  the 
Judge  should  not  have  <.>iven  the  witness  10 
or  15  days'  time  to  appear  in  Court. 

We  remand  the  case,  in  order  that  the 
Judge  may  take  the  evidence  of  this  witness, 
and  decide  the  case  afreshi 


194 


Civil 


TBX  WSSKLY    REPORTEK. 


RuliHgs.         [Vol.  m 


The  2  5ih  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Decree  for  Contribution. 
Case  No.  2640  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Court, 
exercising  the  powers  of  a  Principal  Sud- 
der  Ameen  of  Bhaugulpore,  dated  the 
1st  August  iS66f  modifying  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  gth  February  1866, 

Shaikh  OtiooUah  (one  of  the  Defendants), 

Appellant, 

versus 

Mussamut  Aseerun  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

In  a  suit  for  contribution,  a  decree  cannot,  and  oueht 
not,  to  pass  jointly  aeainst  all  the  defaulters.  The 
decree  should  specify  the  particular  sums  to  be. paid  by 
each  person. 

Seton-Karr,  J, — The  appeal  before  us  is 
limited  to  one  point,  and  that  is  that  the 
Principal  Sudder  Ameen  was  wrong  in  re- 
versing the  Sudder  Ameen's  decision  as  to 
the  apportionment  of  the  shares,  and  in  giv- 
ing a  joint  decree  against  all  the  parties. 

We  have  heard  both  parties,  and  are  quite 
clear  that  the  ruling  of  the  Principal  Sudder 
Ameen  is  wrong  in  law.  It  has  already 
been  ruled  (Weekly  Reporter,  Volume  111., 
page  170,  Civil  Rulings)  that,  in  a  suit  for 
contribution,  a  decree  cannot  and  ought  not 
to  pass  jointly  against  all  the  defaulters. 
The  decree  should  specify  the  particular 
sums  to  be  paid  by  each  person. 

The  case  quoted  is  on  all  fours  with  the 
case  before  us.  The  Sudder  Ameen  found, 
with  advertence  to  the  shares  of  each  de- 
faulter, that  the  amount  for  which  they  were 
liable  was  so  much  respectively.  The  Prin- 
cipal Sudder  Ameen  should  not  have  revers- 
ed this  finding  on  the  ground  recorded  by 
him,  viz.,  that  it  was  not  clear  for  what 
amount  each  individual  defaulter  was  re- 
sponsible. 

The  decision  of  the  Principal  Sudder 
Ameen  is  set  aside,  and  the  case  is  remanded 
to  him  that  he  may  apportion  the  share  of 
each  defaulter's  liability,  as  tbe  Sudder 
Ameen  has  done.  If  ihe  decision  of  the  first 
Court  is  founded  on  good,  and  reliable  evi- 


dence on  this  one  point,  the  Principal  Sud- 
der- Ameen  should  follow  the  same.  But  he 
may  consider  any  evidence  tending  to  show 
that  Otioollah,  the  special  appellant  before 
us,  had  retained  possession  of  mtire  shares 
than  his  own,  and  was  therefore  liable  for  a 
larger  amount  than  the  first  Court  had 
decreed  against  him.  But,  in  any  case,  the 
Principal  Sudder  Ameen  must  not  lose  sight 
of  the  correct  principle  of  apportionment  of 
the  liability  against  each  defendant  according 
to  his  share.  Case  remanded  with  reference 
to  the  above  remarks. 


The  25th  February  1867. 

Present : 

The  Hon'ble  H,  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Enhancement — Evidence — Ex-parte  decision. . 

Case  No.  2566  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the 
i*jth  July  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  thai 
District,  dated  the  joth  April  1866. 

Mufeezooddeen  alias  Bhaloo  Mean  (Defend- 
ant), Appellant, 

versus 

Woolfutoonissa  Bibee  (Plaintiff),  Respondent 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

An  eX'parte  decision  is  not  sufficient  evidence  as  to  the 
rates  of  similar  lands  in  the  neighbourhood  on  which  to 
base  an  enhancement  of  rent  from  17  to  50  rupees. 

Bayley,  J. — In  this  case  we  see  no  reason 
to  interfere  in  regard  to  so  much  of  the 
decision  as  finds,  as  a  fact  on  the  evidence, 
that  the  pottah  put  forward  by  special 
appellant  as  showing  him  to  hold  at  a  fixed 
rent,  was  untrustworthy. 

As  to  the  rates,  however,  we  must  remand 
the  case.  *  The  Lower  Appellate  Court,  look- 
ing to  the  appellant's  pleaded  rates,  and 
the  rates  taken  by  the  Ameen,  thinks 
neither  of  them  reliable. 

The  Lower  Appellate  Court,  then,  de- 
cides the  case  on  an  ex-parte  d&ision  as  to 
lands  in  the  neighbourhood,  which  raises 
the  rent  from  17  to  50  rupees. 

We  do  xfii  think  an  ex-parte  decision  suffi-^ 
cient  evidence  for  such  an  increase. 
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The*  Court  should  get  proper  evidence 
of  the  rates  paid  for  similar  lands  in  the 
neighbourhood,  as  the  land  is  admittedly 
near  a  bazar,  and  then  re-decide  the  case 
accordingly. 

Remand  accordingly. 

We  have  to  notice  that,  as,  contrary  to  the 
standing  rules  o\  the  High  Court,  only  one 
pleader  has  been  appointed,. and  he  is  absent 
in  another  Court,  the  case  has  been  heard 
ex  parte. 

The  25th  February  1867. 
Present: 

The  Hon'ble  G.  Loch  and  A.  G,  Macpher- 

son,  Judges. 

l.imttfitiftn  —  Pre-emption  —  Possession  under 
Section  264,  Act  VIII.  of  1859. 

Case  No.  2287  of  1866. 

special  Appeal  from  a  decision  passed  by 
Mr.  H.  R.  Maddocksy  Judge  of  Bhau- 
gulpore,  dated  the  31st  July  1866,  affirming 
a  decision  passed  by  Baboo  Gobind  Chunder 
Sandy al,  Officiating  Sudder  Ameen  0/ that 
District,  dated  the  2gth  January  1866. 

Mahomed  Hossein  (Plaintiff),  Appellant, 

versus 

Mohsun  Ali  and  others  (Defendants), 
Respondents. 

Mr,  R,  E.  Twidale  for  Appellant. 

Moonshee  Ameer  i4//'and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

Possession  under  Section  264,  Act  VIII.  of  1859,  being 
merely  symbolical,  was  held  to  have  no  legal  effect  as 
regards  limitation,  under  Clause  i.  Section  i,  Act  XIV. 
of  1859,  i**  ^  c^^®  o^  pre-emption. 

Lochi  J* — The  plaintiff  claimed  a  right 
of  pre  emption  to  certain  property  which 
one  of  the  defendants  had  sold  to  the  other. 
It  appears  that,  in  June  1849,  the  one  de- 
fendant had  sold  to  the  other,  under  two 
deeds  of  sale,  an  8-anna  and  a  5-anna  share 
of  the  property  in  dispute.  The  plaintiff 
then  claimed  a  right  of  pre-emption,  and  per- 
formed the  preliminary  observances  neces- 
sary .  tor  the  preservation  of  his  right.  In 
18^0,  the  vendee  defendant  brought  a  suit 
obtain  th€  remaining  3  annas  of  this  pro- 
rty  under  a  right  of  pre-emption,  but  this 
6UA  was  finally  dismissed  on  31st  March 
185JV  by  the  late  Sudder  Coui^,  on  the 
groo^^  that  he  was  not  in  possession  of  the 


1 3  annas  which  he  alleged  that  he  had  pur- 
chased.    In    1857,    the    vendee   defendant 
brought  two  suits  against  the  vendors  for  the 
possession  of  the  5  and  8 -anna  shares  sold 
to  him,  and  on  14th  July  1859  got  a  decree 
for  8  annas,  his  other  suit  for  5  annas  being 
dismissed.     Appeals  were  preferred  to  the 
Judge  in  both  cases,  by  whom  the  orders  of 
the    first    Court    were    confirmed    on    30th 
December  1861,  and  from  this  order  special 
appeals  were  filed.     In  the  meanwhile,  the 
vendee  defendant  executed  his  decree,  and 
was  put  in  possession  of  the  8  annas  on  6th 
August  i860,  under  the  provisions  of  Section 
264,  Act  Vlll.  of  1859.     In  1862,  the  High 
Court  reversed  the  decisions  of  the  Lower 
Courts,  and  remanded  both  cases  for  further 
enquiry;   and  on  30th  December  1863  the 
Principal  Sudder  Ameen  gave  the  vendee 
defendant  a  decree  for  both  8  annas  and  5  an- 
nas, and  this  order  was  confirmed  by  the 
High  Court  on  21st  September  1864. 

Plaintiffs  in  this  case  sue  on  the  ground 
of  right  of  pre-emption,  and  instituted  their 
suit  on  5th  December  1864,  alleging  that 
the  vendee  defendant  had  obtained  actual 
possession  only  since  the  judgment  of  the 
High  Court  of  21st  September  1864  was 
passed.  The  present  suit  is  for  the  8-anna 
share,  and  the  Lower  Courts  have  held  that 
the  suit  is  barred  by  limitation,  not  having 
been  brought  within  one  ye^r  from  the  date 
on  which  defendants  got  possession  under 
Section  264. 

The  plaintiffs  in  special  appeal  assert 
that  the  possession  referred  to  in  Clause 
I,  Section  i,  Act  XIV.  of  1859,  must  be  an 
actual  and  not  a  symbolical  possession ;  that 
the  possession  under  Section  264  is  merely 
symbolical,  and  can  have  no  legal  effect  as 
regards  limitation,  and,  in  support  of  their 
argument,  they  quote  a  judgment  of  a  Divi- 
sion  Bench  reported  in  2  Weekly  Reporter, 
page  5,  Civil  Rulings,  in  which  the  Court 
held  that  the  words  **  taken  possession"  in 
Clause  I,  Section  i,  Act  XIV.  of  1859, 
meant  an  actual,  and  not  a  mere  constructive, 
possession,  so  that  a  right  of  pre-emption 
may  be  enforced  within  a  year  from  the  pur- 
chaser taking  manual  possession  of  the  pro- 
perty in  dispute.  Though  the  rule  laid 
down  by  the  learned  Judges  in  that  case  is 
very  general,  yet  the  facts  in  that  case  were 
very  different  from  the  facts  in  the  case  be- 
fore us ;  nor  do  the  Judges  appear  to  have 
taken  into  consideration,  or  to  have  had  be- 
fore them,  <he  question  as  to  the  effect  of 
possession  given  under  Section  264,  Act 
VIII.  of  1859.    Whatever  may  be  the  effect 
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The  25th  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Decree  for  Contribution. 
Case  No.  2640  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal  Sud- 
der  Ameen  of  Bhaugulpore,  dated  the 
ist  August  1866,  modifying  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District^  dated  the  gth  February  1866, 

Shaikh  Otioollah  (one  of  the  Defendants), 

Appellant, 

versus 

Mussamut  Aseerun  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

In  a  suit  for  contribution,  a  decree  cannot,  and  oueht 
notf  to  pass  jointly  aeainst  all  the  defaulters.  The 
decree  should  specify  the  particular  sums  to  be  paid  by 
each  person. 

Seton-Karr,  J. — ^The  appeal  before  us  is 
limited  to  one  point,  and  that  is  that  the 
Principal  Sudder  Ameen  was  wrong  in  re- 
versing the  Sudder  Ameen's  decision  as  to 
the  apportionment  of  the  shares,  and  in  giv- 
ing a  joint  decree  against  all  the  parties. 

We  have  heard  both  parties,  and  are  quite 
clear  that  the  ruling  of  the  Principal  Sudder 
Ameen  is  wrong  in  law.  It  has  already 
been  ruled  (Weekly  Reporter,  Volume  III., 
page  170,  Civil  Rulings)  that,  in  a  suit  for 
contribution,  a  decree  cannot  and  ought  not 
to  pass  jointly  against  all  the  defaulters. 
The  decree  should  specify  the  particular 
sums  to  be  paid  by  each  person. 

The  case  quoted  is  on  all  fours  with  the 
case  before  us.  The  Sudder  Ameen  found, 
■with  advertence  to  the  shares  of  each  de- 
faulter, that  the  amount  for  which  they  were 
liable  was  so  much  respectively.  The  Prin- 
cipal Sudder  Ameen  should  not  have  revers- 
ed this  finding  on  the  ground  recorded  by 
him,  viz.y  that  it  was  not  clear  for  what 
amount  each  individual  defaulter  was  re- 
sponsible. 

The  decision  of  the  Principal  Sudder 
Ameen  is  set  aside,  and  the  case  is  remanded 
to  him  that  he  may  apportion  the  share  of 
each  defaulter's  liability,  as  tdsie  Sudder 
Ameen  has  done.  If  the  decision  of  the  first 
Court  is  founded  on  good,  and  reliable  evi- 


dence on  this  one  point,  the  Principal  Sad- 
der Ameen  should  follow  the  same.  But  he 
may  consider  any  evidence  tending  to  shov 
that  Otioollah,  the  special  appellant  beforv  , 
us,  had  retained  possession  of  mnre  shares 
than  his  own.  and  was  therefore  liable  for  t 
larger  amount  than  the  first  Court  bad 
decreed  against  him.  But,  in  any  case,  the 
Principal  Sudder  Ameen  must  not  lose  sight 
of  the  correct  principle  of  apportionment  o( 
the  liability  against  each  defendant  according 
to  his  share.  Case  remanded  with  reference 
to  the  above  remarks. 


The  25th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonatb 

Pundit,  Judges. 

Enhancement—ETidence — Ex-porte  dediiofl. 

Case  No.  2566  of  1866  under  Act  X.  of  1859: 

Special  Appeal  from  a  decision  paised  hf 
the  Judge  of  Backergunge,  dated  th 
rjth  July  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  thti 
District,  dated  the  joth  April  1866. 

Mufeezooddeen  alias  Bhaloo  Mean  (Defend- 
ant), Appellant, 

versus 

Woolfutoonissa  Bibee  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent 

An  ex-parte  decision  is  not  sufficient  evidence  as  to  the  , 
rates  of  similar  lands  in  the  neigrhbourhood  00  whidito 
base  an  enhancement  of  rent  from  17  to  50  rupees. 

Bayley,  J. — In  this  case  we  see  no  reason 
to  interfere  in  regard  to  so  much  of  the 
decision  as  finds,  as  a  fact  on  the  evidence 
that  the  pottah  put  forward  by  spcc^ 
appellant  as  showing  him  to  hold  at  a  fiicd 
rent,  was  untrustworthy. 

As  to  the  rates,  however,  we  must  remand 
the  case. '  The  Lower  Appellate  Court,  look- 
ing to  the  appellant's  pleaded  rates,  and 
the  rates  taken  by  the  Ameen,  thinks 
neither  of  them  reliable. 

The  Lower  Appellate  Court,  then,  de- 
cides  the  case  on  an  ex-parte  dicision  as  to| 
lands  in  the  neighbourhood,  which  raises 
the  rent  from  17  to  50  rupees. 

We  do  not  think  an  ex-parte  decision 
cient  evidence  for  such  an  increase. 
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The'  Coort  shonld  gel  proper  evidence 
of  the  rates  paid  for  similar  lands  \ii  ihe 
neighbourhood,  as  the  land  is  a'draittedly 
near  a  bazar,  and  then  re-decide  the  case 
accordingly. 

Remand  accordingly. 

We  have  to  notice  that,  as,  contrary  to  the 
sunding  rules  o^  the  High  Court,  only  one 
pleader  has  been  appointed,. and  he  is  absent 
in  another  Court,  the  case  has  been  heard 
tx  parte. 

The  25th  Februaiy  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 
son,  Judges, 

Uutttion  —  Pre-emption  —  Possession  under 
Section  264,  Act  VIII.  of  1859. 

Case  No.  2287  of  1866. 

^ftcial  Appeal  from  a  decision  passed  by 
Mr.  H,  R.  Maddocks,  Judge  of  Bhau- 
pilpore,  dated  the  31st  July  1866,  affirming 
a  decision  passed  by  Baboo  Gobind  Chunder 
Sandyaly  Officiating  Sudder  Ameen  of  that 
District,  dated  the  2gth  January  1866, 

Mahomed  Hossein  (Plaintiff),  Appellant, 

versus 

Mohsun  AH  and  others  (Defendants), 
Respondents, 

Mr,  R.  E,  Twidale  for  Appellant. 

Mo(mhee  Ameer  Aliznd  Baboo  Dwarkanath 
Mitter  for  Respondents. 

Possession  under  Section  264,  Act  VIII.  of  1859,  being 
iKTdy  symbolical,  was  held  to  have  no  legal  effect  as 
rq^rds  jtmitattoa,  under  Clause  \,  Section  i.  Act  XIV. 
"1359,  in  a  case  of  pre-emption. 

bxh,  J. — ^The  plaintiff  claimed  a  right 
of  pre  emptiun  to  certain  property  which 
one  of  the  defendants  had  sold  to  the  other. 
It  appears  that,  in  June  1849.  the  one  de- 
fendant bad  sold  to  the  other,  under  two 
^8  of  sale,  an  8-anna  and  a  5 -anna  share 
of  ihe  property  in  dispute.  The  plaintiff 
then  claimed  a  right  of  pre-emption,  and  per- 
fanaed  the  preliminary  observances  neces- 
wy  for  the  preservation  of  his  right.  In 
^^50,  the  vendee  defendant  brought  a  suit 
to  obtain  th^  remaining  3  annas  of  this  pro- 
pyl/ under  a  right  of  pre-emption,  but  this 
^t  was  finally  dismissed  on  31st  March 
^^1  by  the  late  Sudder  Const,  on  the 
poond  that  be  was  not  in  possession  of  the 


1 3  annas  which  he  alleged  that  he  had  pur- 
chased.    In    1857,    the    vendee   defendant 
brought  two  suits  against  the  vendors  for  the 
possession  of  the  5  and  8 -anna  shares  sold 
to  him,  and  on  14th  July  1859  got  a  decree 
for  8  annas,  his  other  suit  for  5  annas  being 
dismissed.     Appeals  were  preferred  to  the 
Judge  in  both  cases,  by  whom  the  orders  of 
the    first    Court   were    confirmed    on    30th 
December  1861,  and  from  this  order  special 
appeals  were  filed.     In  the  meanwhile,  the 
vendee  defendant  executed  his  decree,  and 
was  put  in  possession  of  the  8  annas  on  6th 
August  i860,  under  the  provisions  of  Section 
264,  Act  VIII.  of  1859.    In  1862,  the  High 
Court  reversed  the  decisions  of  the  Lower 
Courts,  and  remanded  both  cases  for  further 
enquiry;   and  on  30lh  December  1863  ^^ 
Principal   Sudder  Ameen  gave  the  vendee 
defendant  a  decree  for  both  8  annas  and  5  an- 
nas, and  this  order  was  confirmed  by  the 
High  Court  on  21st  September  1864. 

Plaintiffs  in  this  case  sue  on  the  ground 
of  right  of  pre-emption,  and  instituted  their 
suit  on  5th  December  1864,  alleging  that 
the  vendee  defendant  had  obtained  actual 
possession  only  since  the  judgment  of  the 
High  Court  of  21st  September  1864  was 
passed.  The  present  suit  is  for  the  8-anna 
share,  and  the  Lower  Courts  have  held  that 
the  suit  is  barred  by  limitation,  not  having 
been  brought  within  one  ye^r  from  the  date 
on  which  defendants  got  possession  under 
Section  264. 

The  plaintiffs  in  special  appeal  assert 
that  the  possession  referred  to  in  Clause 
I,  Section  i,  Act  XIV.  of  1859,  must  be  an 
actual  and  not  a  symbolical  possession;  that 
the  possession  under  Section  264  is  merely 
symbolical,  and  can  have  no  legal  effect  as 
regards  limitation,  and,  in  support  of  their 
argument,  they  quote  a  judgment  of  a  Divi- 
sion Bench  reported  in  2  Weekly  Reporter, 
page  5,  Civil  Rulings,  in  which  the  Court 
held  that  the  words  "  taken  possession"  in 
Clause  I,  Section  i,  Act  XIV.  of  1859, 
meant  an  actual,  and  not  a  mere  constructive, 
possession,  so  that  a  right  of  pre-emption 
may  be  enforced  within  a  year  from  the  pur- 
chaser taking  manual  possession  of  the  pro- 
perty in  dispute.  Though  the  rule  laid 
down  by  the  learned  Judges  in  that  case  is 
very  general,  yet  the  facts  in  that  case  were 
very  different  from  the  facts  in  the  case  be- 
fore us ;  nor  do  the  Judges  appear  to  have 
taken  into  consideration,  or  to  have  had  be- 
fore them,  <he  question  as  to  the  effect  of 
possession  given  under.  Section  264,  Act 
VIII.  of  1859.    Whatever  may  be  the  effect 
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of  possession  so  given,  the  possession  taken 
in  i860  was  set  aside  in  1862,  when  the  High 
Court  reversed  the  decisions  of  the  Lower 
Courts,  and  remanded  the  cases  for  further 
trial.  We  think,  therefore,  that  the  Lower 
Courts  are  wrong  in  considering  the  plaintiff's 
case  barred  by  limitation,  and  we  reverse  the 
judgments  given  by  them,  and  remand  the 
case  for  trial  on  the  merits. 


The  25th  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bay  ley, 

Judges, 

Sale  for  arrears  of  reyenue  (under  Regulation 
XL,  z823)— Effect  of. 

Case  No.  2577  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pasud  by  the 

Judge  of  Backer gungey  dated  the  gth  July 

1866,  affirming  a  decision  passed  by  the 

•  Deputy  Collector  0/  that  District,  dated  the 

zgth  December  186^, 

Gunga  Monee  (Defendant),  Appellant, 

versus 

Mussamut  Luteefoonnissa  Chowdhrain  and 
others  (Plaintiffs),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  A  ppellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

An  estate  having' been  sold  for  arrears  of  revenue 
under  Reflation  Al.,  1822,  it  was  purchased  by  Go- 
vernment, and  the  Government,  as  landlord,  raised  the 
Bents  throuffhoutthe  property.  Held  that  the  revenue- 
sale  cancelled  all  former  arrangfements  entered  into  in- 
termediately by  the  former  proprietors ;  and  that  the 
fresh  settlement  made  by  Government  with  the  present 
proprietors  will  not  restore  former  arrangements  and 
rates,  because  they  happen  to  be  the  neirs  of  the 
former  proprietors. 

Loch,  J. — Wk  think  that  this  appeal  must 
be  dismissed  with  costs.  The  appellant's 
tenure  is  not  one  that  was  in  existence  at 
the  time  of  the  Decennial  Settlement,  and 
consequently  it  does  not  come  wiihin  the 
mes^ning  of  the  dependant  talooks  specified 
in  Section  6  of  Regulation  VllL,  1793. 
When  the  estate  was  sold  for  arrears  of 
Government  revenue  under  Regulation  XL, 
1822,  it  was  purchased  by  Governmenti  and 
the  Government,  as  landlord,  raised  the 
repts  throughout  the  property,  and  those  of 
this  'talook  among  the  rest.  Some  years 
after,  the  Government  made  over  the  estate 
to  the  heirs  of  the  former  proj^rietors,  but 
on  an  entirely  new  footing.  It  was  on  an 
entirely  new  arrangement,  and,  therefore,  the 


plaintiffs  are  not  in  any  way  bound  by  the 
acts  of  their  predecessors  done  before  die 
revenue  sale.  The  revenue-sale  cancelled 
all  former  arrangements  entered  into  inter- 
mediately by  the  former  proprietors ;  and 
the  fresh  settlement  mad.e  by  Government 
with  the  present  proprietors  will  not  restore 
former  arrangements  and  rates,  because  they 
happen  to  be  the  heirs  of 'the  former  pro- 
prietors. 

The  25th  February  1867. 

Present : 

The  Hon^ble  F.  R  Kemp  and  W.  Markby. 

Judges, 

Sale— Breads  of  warranty. 

Case  No.  247  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Itrut  Hossein  Khan,  Principal 
Sudder  Ameen  of  Gya,  dated  the  itth 
April  1866, 

Syud  Sayef  Ali  (Defendant),  Appellant, 

versus 

Syu^  Ma^homed  Jowad  Ali  (Plaintiff), 
Respondent, 

Mr,  C,  Gregory  and  Baboo  Dwarkanath 
Mitter  for  Appellant. 

Mr.  R,  E.  Twidale  for  Respondent. 

Suit  laid  at  Rupees  500. 

A  buyer  may  at  once  sue  on  a  i^'arranty  of  title  if  htj 
can  show  that  the  seller  has  not  a  good  title  in  acoom 
ance  with,  his  undertaking,  and  that  he  has  sust  *'~* 
loss  in  consequence. 

Semhle. — It  does  not  follow  as  a  matter  of  course  1 
on  proof  of  breach  of  warranty,  the  buyer  is  entitled  l9J 
receive  back  the  whole  of  the  conslderation-money ;  tf ] 
that,  on  its  being  ascertained  that  the  seller  had 
title,  the  conditional  sale  is  nullified. 

Markby,  J. — The  4  annas  and  7  dantt 
share,  of  the  property  dealt  with  by  the  ahent^ 
conditional  sale  had  already  been  the  subject 
of  litigation  betwe6n^-4be  defendant  and  t< 
third  party  when  the  d^d  was  execute^ 
and  at  that  time  the  defenchiU  held  a  decft* 
in  his  favor  of  the  Principal  SilUer  Ameentj 
but,  on  the  26th  of  Novembei\863,  atej 
the  deed  of  conditional  sale  waT^ 
this  decree  was  reversed  by  the  H  i^ 
the  defendant's  title  declared  to  be 
and  the  right  of  possession  declared  t(? 
another  person. 

Upon  this   the   present  plaintiflF  broui 
this  suit,  the  plaint  in  which  states  sho] 
the  above  circumstances  and  proceeds 
"  Hence  fhe  right  of  Sayef  Ali  (defenj 
ceased  to  exist,  and  he  held  no  loni 
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iTen  on  the  property  sold.  That,  for  ihis 
reason,  your  petitioner  has  become  cnlitlcJ 
to  recover  the  consideration-money  with  in- 
terest accrued  thereon'.**  This  we  consider 
to  be  substantially  a  claim  for  damages  for 
breach  of  warranty  of  title,  the  damages 
teag  laid  at  the  full  amount  of  the  consideV- 
Aibn-money  6r  loan. 

The  plaint  was  filed  on  the  2nd  of  Febru- 
ary 1864;  the  time  fixed  for  repayment  of 
•the  money,  so  as  to  prevent  the  sale  becom- 
mg  absolute,  was  the  month  of  Sawun  1271 
F.  S,  corresponding  with  the  month  of 
August  1864  A.  D. 

The  answer  of  the  defendant  (arranging 
the  allegations  in  a  somewhat  diiferent  order 
to  what  may  appear  in  the  written  state- 
metn)  amounts  to  this:  That  there  was  no 
vamwty  of  title ;  but  that,  if  there  was, 
^^111   the    plaintiff    cannot    bring    any    ac- 

£n  for  two  reasons,  firsi,  because  the  time 
,  repayment  of  the  consideration-money 
(by  which  we  suppose  the  defendant  means 
i4e  loan)  has  not  elapsed  ;  and,  secondly, 
[occause,  at  the  time  of  this  suit  being 
■Vought,  the  decision  on  the  appeal  to  the 
"igb  Court  abovg  referred  to  was  under 
Inview,  so  that  the  defendant's  title  had  not 
l^n  finally  ascertained  to  be  bad,  and,  there- 
jtore,  that  there  had  been  no  breach  of 
fWarraniy. 

With  regard  to  the  firsi  issue,  we  are  of 
pinion  that,  looking  to  the  deed,  as  we  are 
pJond  to  do,  as  a  whole,  there  was  a  war- 
My  of  title,  in  other  wt)rds,  a  contract 
covenant  by  the  vendor  with  the  vendee 
X  at  the  lireie  of  the  sale,  he  had  a  good 
B  to  the  property  sold. 
[  With  regard  to  the  defence  that  the  action 
»  premature,  because  the  time  for  repayment 
Wlhe  loan  has  not  elapsed,  we  think  that  it 
Ul  not  well-founded.  The  defendant  has 
Ijwindcrsiood  the  cause  of  action  ;  it  is  not 
•Jght  to  enforce  repayment  of  the  loan, 
ft  is  an  action  for  damages  for  breach  of 
'-)t.  A  warranty  of  title  amounts  to  a 
[^t  by  the  seller  that,  in  consideration 
buyer  purchasing  the  property  and 
{•  the  consideration-money,  he  (the 
^will  make  good  to  the  buyer  any  loss 
the  buyer  may  incur  by  reason  of  the 
not  having  a  good  title  to  the  property. 
^  an  absolute  contract  from  the  moment 
been  entered  into,  and  the  buyer  can 
•on  it  at  once,  if  he  can  "show  that  the 
yhas  not  a  good  title  in  accordance 
R  undertaking,  and  that  fte  has  sus- 
1O8S  in  consequence. 
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The  other  allegation  of  the  defendant— 
that,  at  the  lime  this  action  was  brought,  the 
title  of  the  defendant  had  not  been  finally 
declared  to  be  bad— is  also  disposed  of  by 
considering  the  true  nature  of  the  defend- 
ant's cause,  of  actioi^.     In   this   action,  the 
plaintiff  is  bound  to  show  that  there  has  been 
a  breach  of  his  undertaking  by  the  defend- 
ant, that    is,  that  the  (defendant  has  not  a 
good  title;  the  proceedings  referred  to  of  a 
third  party  a!gainst  the  defendant,  in  respect 
of  this  property,  would  not  be  in  any  way 
conclusive  between  the  present  parties  as  to 
the  goodness  or  badness  of  the  defendant's 
title,  even  if   those  proceedings  had  finally 
terminated  in  the  Highest  Court  of  appeal. 
The  defendant,  notwithstanding  those  pro- 
ceedings, was  at  perfect  liberty  to  show  in 
this  action  that  he  had  a  good  title  to  the 
properly  sold.  But  this  he  has  not  attem'i!ftea 
to  cio;  and,  not'  having  done  so,  it  must  be 
taken  that  his  title  is  bad. 

None  of  the  grounds,  therefore,  put  for- 
ward  by  the  defendant  in  answer  to  this  suit 
can  be  supported. 

It  is  perhaps  d'estrable  to  point  out  that, 
though,  as  above  stated,  the  buyer  may  at 
once  bring  an  action  on  a  warranty  of  title, 
if  he  can  show  a  breach  of  that  warranty, 
it  does  not  follow,  as  a  matter  of  course,  that 
he  is  entitled  to  recover  back,  as  damages, 
the  whole  of  the  consideration-money.  Nor 
do  we  assent  to  an  argument  which  has  been 
put  forward  on  the' part  of  the  plaintifj^  and 
has  received  some  countenance  from  the 
Principal  Sudder  Ameen  that,  on  its  being 
ascertained  that  the  seller  had  no  title,  the 
conditional  sale  was  (to  use  the  expression 
of  the  judgment  below)  nullified.  But  no 
question  arises  on  either  of  these  points. 
We  are  not  asked  to  set  aside  the  deed,  nor 
is  any  complaint  made  that  the  damages  are 
excessive. 

The  decree  of  the  Lower  Court  is,  there- 
fore, affirmed,  and  the  appeal  dismissed  with 
costs. 

It  is  admitted  that  thft  decision  governs 
appeal  No.  246,  which  is  also,  therefore, 
dismissed  with  costs. 


t()i 


Civit 


TliS  WXXKLY  RIPdItTBR, 


kultngs,  [VoUVn. 


The  25th  February  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Ex-parte  decree— Section  XX9,  Act  VII I.  of  1859. 

Case  No.  2005  of  1866. 

Special   Appeal  from  a  decision  pcLssed  hy 
Baboo    kadarnath    Banerjee^     Officiating 
Additional   Principal    Sudder    Ameen   of 
East  Bur  divan,  dated  the  21st  April  1S66, 
affirming  a  decision  passed  by  Baboo  Bhoo- 
putty    Roy,   Officiating   Sudder  Ameen  of 
that  District,  dated  the  2tst  August  186^, 

Radha  Binode  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Modhoo  Soodun  Sircar  and  others  (Defend- 
ants), Respondents. 

Baboos  Rom^h  Chunder  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

No  one  for  Respondents. 

Process  for  enforcing  a  judg-ment  (within  30  days 
from  which  a  defendant  may  apply  to  set  aside  an 
ex'parte  decree)  has  not  been  executed  within  the  mean- 
insr  of  Section  1 19,  Act  VIII.  of  1859,  until  the  proceed- 
ings in  execution  have  been  brought  to  a  termination 
by  a  sale  of  the  property  attached. 

Markby,  /.—In  this  suit,  which  was 
brought  before  the  Sudder  Ameen  for  the 
resumption  of  certain  lands  held  by  the 
defendant  under  an  alleged  invalid  lakheraj 
tenure,  the  plaintiff  obtained  a  decree 
ex  parte  on  the  2nd  of  March  1863.  '^^^ 
decree,  besides  being  a  declaratory  one  of 
the  plaintiff's  title,  contained  an  order  for 
the  payment  by  the  defendant  to  the  plaint- 
iff of  a  certain  sum  for  costs. 

The  plaintiff,  in  order  to  obtain  payment 
of  this  sum,  proceeded  to  attach  certain 
lands  of  the  defendant,  and,  on  the  28th  June 
1865,  proclamation  of  sale  was  made  for  the 
8th  August  1865. 

On  the  8th  July  1865,  the  defendant  put 
in  a  petition  to  stop  the  sale,  and  also  to 
set  aside  the  judgment,  and  to  appoint  a  day 
for  proceeding  with  the  suit,  under  Section 
1 19  of  the  Code  of  Civil  Procedure. 

The  prayer  of  this  petition  wa^  granted 
and    the    suit    was  proceeded  with  in  the 


usual    way.     Ultimately     a    decision    was 
given  in  favor  of  the  defendant. 

The  plaintiff  appealed  to  the  PrincifNil 
Sudder  Ameen,  and  urged  that  the  ex-parU 
decree  was  final;  that  the  Sudder  Ameen 
had  no  power  under  Section  119  to  set  it 
aside,  because  more  than  30  days,  after 
process  for  enforcing  the  judgment  had  been 
executed,  had  elapsed ;  and  that  all  the 
proceedings  subsequent  to  the  i8th  of  July 
were  without  jurisdiction. 

The  Principal  Sudder  Ameen  seems  to 
have  been  under  the  impression  that  the 
order  made  on  the  application  of  the  iSthof 
]4ky  1865  was  for  the  admission  of  a 
review,  and  disposed  of  this  objection  on 
the  ground  that  "  no  ap{)eal  lies  again^  the 
order  of  the  Lower  Court  admitting  an 
application  for  a  review,"  and  accordingly 
he  proceeded  to  hear  the  appeal  on  the 
merits  which  he  dismissed. 

The  plaintiff  now  appeals,  and  raises  the 
same  point  as  to  the  jurisdiction  of  the 
Court  of  first  instance. 

We  have  examined  the  record,  and  find 
that  the  plaintiff  is  right  in  saying  that  the 
order  made  on  the  petition  of  the  18th  Jalj 
is  not  for  the  admission  of  a  review,  but  to 
set  aside  the  ex-parte  decree  under  the 
powers  conferred  by  Section  119.  The 
Principal  Sudder  Ameen  was,  therefore,  mis- 
taken in  the  grounds  on  which  he  decided 
this  case  in  favor  of  the  defendant.  But| 
by  the  plaintiff's  own  showing,  his  objection 
is  invalid  on  another  ground ;  for,  ai^^ 
appears  by  the  above  statement  of  facts, 
the  application  to  set  aside  the  ex-parU 
decree  was  made,  after  proclamation  of  8a}e,1 
but  before  the  sale  took  place.  The  pron- 
sion  of  Section  119,  however,  is  that  tbe| 
defendant  may  apply  to  set  aside  an  ex'parii 
decree  "within  a  reasonable  time  not 
"exceeding  thirty  days  after  any  proceii| 
"for  enforcing  the  judgment  has  b 
"executed  to  the  Court  by  which  judgment 
"was  passed  for  an  order  to  set  it  aside.'* 
We  are  of  opinion  that  process  for  enforcing 
a  judgment  has  not  been  executed  within 
the.  meaning  <k  this  Section,  until  the  pro^ 
ceedings  in  execution  have  been  brought  to 
a  termination  by  a  sale  of  the  propeitf 
attached.  The  application  under  Section 
119  was,  therefore,  made  within  time,  and 
the  point  as  to  whether  the  objection  to  the 
jurisdiction  can  be  taken  by  way  of  appeal 
does  not  arise. 

The  appeal  is  dismissed,  but  widioat 
costs,  the  respondent  not  having  appeared.. 
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The  26th  February  1867.*^- 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  ihe  Hon'ble  C.  B.  Trevor, 
G.  Loch,  J.  P.  Norman,  and  Shumbhoonalh 
Pondit,  Judges, 

Liinifaition— Summary  rait  under  Act  XIX.  of 
184X— Possession— Regular  suit  to  try  title. 

Case  No.  856  of  1864. 

Applicaiion  for  revietv  of  judgment  passed 
by  Justices  Bayley  and  £,  Jackson  in 
Regulat  Appeal  No,  ig8  of  186^. 

Loknarain  Sing,  Petitioner ^ 

versus 

Ranee  Myna  Kooer,  Opposite  Party, 

Mr,  R,  E,  Twidale  for  Petitioner. 

Mr,  R,  T,  Allan  for  Opposite  Party. 

Asammary  order  made  under  Act  XIX.  of  1S41,  and 
ktended  only  to  affect  the  question  of  possession,  does 
901  operate  as  a  bar  to  a  regular  suit  to  try  the  title. 
Sidb  suit  may  be  brought  within  12  years  according  to 
I3y  Section  i.  Act  XIV.  of  1S59. 


nis  case  was  referred  to  a  Full  Bench 
hy  Bayley  and  E,  Jackson,  J  J.,  with  the 
fiUowing  order : — 

Referring  Order, — Akter  hearing  the  ob- 
JfeCtkms  of  the  opposite  party,  we  consider 
liat  this  application  for  review  ought  to  be 
admitted. 

Mr.  Twidale  for  the  *  applicant  has 
ihovn  to  ns  that  our  decision,  as  regards  the 
.^kfdication  of  Clause  5,  Section  i.  Act  XIV 
€(  1859,  to  awards  under  Regulation  XIX. 
of  1841,  conflicts  with  the  opinion  of 
JttMices  Steer  and  Glover  as  recorded  at 
page  40  of  Sutherland's  Weekly  Reporter, 


•* 


*  Judgment  orally  delivered  on  14th  June  i86f  . 


Volume  I,  and  again  with  the  opinion  ex- 
pressed by  Juiiiices  Morgan  and  Shunibhoo- 
nath  Pundit,  as  recorded  at  page  342  of 
the  same  publication. 

Under  these  circumstances  the  point  in 
question  must  be  referred  to  a  Full  Bench 
for  final  determinadon. 

The  judgment  of  the  Full  Bench  wcu 
delivered  as  follows  by — 

Peacock,  C,  J. — If  this  were  a  suit 
merely  to  set  aside  a  summary  decision  as  to 
the  right  of  possession  under  Act  XIX.  of 
1 84 1,  we  are  of  opinion  that,  if  any  such 
suit  is  maintainable,  it  should,  under  Clause 
5,  Section  i,  Act  XIV.  of  1859,  be  brought 
within  one  year. 

Here  the  plaintiffs  do  not  simply  raise  the 
question  whether  the  Judge's  order  under 
that  Act  was  rightly  made;  but  seek  to 
establish  their  own  title  and  to  be  put  into 
possession  as  the  heirs  of  Chaen  Sing  and 
Nepal  Sing. 

Two  cases  have  been  referred  to,  Gre- 
dharee  Doss  versus  Nundkishore  Dutt 
Mohunt,  24th  June  1863,  II.  Reports  pub- 
lished by  Hay,  page  633,  and  Mussamut 
Momeedoonissa  versus  Mahomed  Ali,  i 
Weekly  Reporter,  page  40. 

The  question  is,  does  the  summary  order 
made  under  Act  XIX.  of  1841,  and  intended 
only  to  affect  the  question  of  possession, 
operate  as  a  bar  to  a  regular  suit  to  try  the 
title .? 

The  recital  of  that  Act  is  as  follows : — 
"  Whereas  much  inconvenience  has  been 
"  experienced  where  persons  have  died  pos- 
"  sessed  of  moveable  and  immoveable  pro- 
*'  perty,  and  the  same  has  been  taken  under 
'*  pretended  claims  of  right  by  gift  or  succes- 
''  sion ;  the  difficulty  of  ascertaining  the 
*'  precise  nature  of  the  moveable  property 
"  in  such  cases,  the  opportunities  for  mis- 
"  appropriating  such  property,  and  also  the 
**  profits  of  real  property,  the  delays  of  a 
"  regular  suit  when  vexatiously  protracted, 
'*  and  the  inability  of  heirs  when  out  of 
"  possession  to  prosecute  their  rights,  afford- 
''  ing  strong  temptations  for  the  employment 
''  of  force  or  fraud  in  order  to  obtain  pos- 
''  session.  And  whereas,  from  the  above 
'*  causes,  the  circumstance  of  actual  posses- 
**  sion,  when  taken  upon  a  succession,  does 
'*  not  afford  an  indication  of  rightful  title 
"  equal  to  that  of  a  decision  by  a  Judge, 
'*  after  he&ng  all  parties,  in  a  summary 
"  suit,  though  such  summary  suit  may  not 
<*  be  sufficient  to  prevent  a  party  removed 
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"  from  possession  thereby  from  instituting 
**  a  regular  suit,"  &c.  "  And  whereas  it  will 
**  be  very  inconvenient  to  interfere  with 
"  successions  to  estates  by  summary  suits, 
"  unless  satisfactory  grounds  for  such  pro- 
**  ceedings  shall  appear,  and  unless  such  pro- 
**  ceedings  shall  be  required  by,  or  on  the  be- 
"  half  of,  parties  giving  satisfactory  proof 
"  that  they  are  likely  to  be  'materially  pre- 
"  judiced  if  left  to  the  ordinary  remedy  of  a 
"  regular  suit ; — 

"  It  is  hereby  enacted  that,  whenever  a  per- 
"  soij  dies  leaving  property,  moveable  or  im- 
**  moveable,  it  shall  be  lawful  for  any  person 
"  claiming  a  right  by  succession  thereto,  or 
"  to  any  portion  thereof,  to  make  application 
"  to  the  Judge  of  the  Court  of  the  District 
"  where  any  part  of  the  property  is  found  or 
"  situate  for  relief,  either  after  actual 
"  possession  has  been  taken  by  another  per- 
"  son,  or  when  forcible  means  of  seizing 
"  possession  are  apprehended." 

Section  3  says  : — 

"  And  it  is  hereby  enacted  that  the  Judge 
**  to  whom  such  application  shall  be  made 
"  shall,  in  the  first  place,  enquire  by  the 
"  solemn  declaration  of  the  complainant,  and 
"by  witnesses  and  documents  at  his  dis- 
"  cretion,  whether'  there  be  strong  reasons 
"  for  believing  that  the  party  in  possession, 
"or  taking  forcible  means  for  seizing  pos- 
"  session,  has  no  lawful  title,  and  that  the 
"  applicant  or  the  person  on  whose  behalf 
"  hk  applies  is  really  entitled,  and  is  likely 
"to  be  materially  prejudiced,  if  left  to  the 
"ordinary  remedy  of  a  regular  suit,  and 
"that  the  application  is  made  bond  fide'' 

Then  Section  4  enacts  : — 

"  And,  it  is  hereby  enacted  that,  in  case 
"  the  Judge  shall  be  satisfied  of  the  exist- 
"  ence  of  such  strong  ground  of  belief,  but 
"  not  otherwise,  he  shall  cite  the  party  com- 
"  plained,  of,  and  give  notice  of  vacant  or 
"  disturbed  possession  by  publication,  and 
"  after  the  expiration,  of  a  reasonable  time 
"  shall  determiiie  summarily  the  right  to 
"  possjession,  subject  to  regular  suit  as 
*•  hereinafter  mentioned,  and  shall  deliver 
"  possession  accordingly." 

Section  18  says: — 

• "  And  it  is  hereby  enacted  that  the  deci- 
"  sion'  of  the  Judge,  upon  the  summary  suit 
**  under  this  Act,  shall  have  no  other  effect 
"  tha'n  that  of  settling  the  actual  possession ; 
"  but  'that,  for  this  purpose,  it  shs^U  be  final, 
"  not  subject  to  any  appeal  or  order  for 
"  jeview."  »    '       ' 


Section  1 7  says  : — 

*'  And  it  is  hereby  provided  that  nothing 
'*  in  this  Act  contained  §hall  be  any  impe- 
"  diment  to  the  bringing  of  a  regular  suit. 
"  either  by  the  party  whose  application 
'*  may  have  been  rejected,  before  or  after 
'*  citing  the  party  in  possession,  or  by  the 
'*  party  who  may  have  been  evicted  from  the 
"  possession  under  this  Act.'* 

If  the  summary  order  m^de  under  this 
Act  is  to  be  no  impediment  to  bringing  a 
regular  suit,  there  is  no  necessity  for  setting 
aside  that  order. 

Then  the  question  is,  within  what  time 
is  the  regular  suit  to  be  brought  to  try  the 
title  to  land  and  to  be  put  into  possession  of 
it  ?  That  summary  order  cannot  be  pleaded 
or  set  up  as  a  bar  to  the  maintenance  of  the 
suit  to  try  the  title,  and  to  be  put  into  posses- 
sion under  that  title. 

Clause  12,  Section  i,  Act  XIV.  of  1859, 
fixes  the  period  of  limitation  in  suits  for  the 
recovery  of  immoveable  property  or  of  any 
interest  in  immoveable  property  to  which 
no  other  provision  of  that  Act  applies  at  the 
period  of  12  years  from  the  time  when  the 
cause  of  action  arose. 

We  think,  then,  that  the  period  of  limita* 
tion  in  such  a  suit  as  this  is  12  year^  and 
not  one  year. 

The  case  will  be  sent  back  to  the  Divifiion 
Court  which  referred  it  to  us,  with  thi^ 
expression  of  our  opiiiion. 

We  may  add  that  we  express  no  opinion 
as  to  the  effect  of  summary  orders  other 
than  those  under  Act  XIX.  of  1841. 


The  26th  February  1867.* 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Just  ice  y  and  the  Hon'ble  C.  B.  Trevor* 
(t.  Loch,  J.  P.  Norman,  and  Shumbhoo- 
nath  Pundit,  Judges. 

Section  x^,  Act  VIII.  of  1859— Disjjat^d  IpcaJi 
jurisdiction — Rejection  of  Plamt 

Cases  Nos.  2100  to  2104  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  J,  Cockburn,  Officiating^ Additional 
Judge    of  Backergunge,    dated   the   ^ik 


•  Judgment  orally  delivered  on  20th  June  1865. 
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May    1864;  ^.pniuj*   a   decision    of  the 
Vri^cipal  ^f(tider  An^een  of  thai  Dishid, 

Hurronath  Roy  and  others  (Defenriants), 

AppellaniSi 

Tiersus 

Mr.  W.  Scou  s^nd  ot|)ers  (Plaintiffs), 
Respppdfnis, 

Bahoos  Sreenath  Doss  and  Bungsee  Dhur 
Sein  for  Appellants. 

^r.  A.  F,  Lin^h^t^  and   Baboo    Onookool 
Chundtr  Mookerjee  for  Respondents. 

\Vb£ce  a  plaintiff  sued  in  the  Court  of  ^  fur  the  re- 
i  CDTcry  of  o^rtaln  l?^P/ls,  anc^  t|;iedetepdant  objected  ^hat 
\^  lands  in  question  were  not  in  tbe  district  o{  B  — 
[ReLcTthat  the  Cyiirt  Had  power,  under  S^tion  14,  Act 
jVlll.  of  11^59,  hcfore  it  pnKccded  to  try  the  suit,  to 
c^i^  ^d  determine  whether  the  lands  were  in  B 
riK)t. 

The  rejection   of  a  plaint   unde^   the   same  -Secljion 
ionoDt  give   jurisdictiJn  lo  a  Court   which   does   not 
"""^     rise  possess  it. 


\ms  case  was  referred  to  a  Full  Bench  by 
Morgan  and'  Shumbhoonath  Pundit,  J  J., 
with  the  follow  in^^  order : — 

fief^rring  Oi;der, — As    our    decision    on 

^s^  five,  cases  ks  ^n  coafllct  ^yiUi  (li^  deci< 

Qi  ^aoihec.  Divisional  Court  p<L^ed  iq, 

case  q£  fecial  app^aJl  No.  2099  reported 

pages  329  ^nd  330  of  tkke  Weekly  Report- 

Vol.  I.,  we  a^diAil  ^  n^vie%  and  wish  the 

)int  to  be  aulhorirativelv  decided  bv  a  FuH 


Wit  judgment  of  the  Full*  Bench   in    /Vo. 
2  TOO  was  given  as  follows  by— 

^ifjcqc^  C,  J. — Tl^  pJaiAMff.  in  this  cajso 
j^  ip  ihj?  Bajpic^r^unge;  Cp|^>r,t  ic^,  the.  recor 
[icfy  (j^  ct:i:tain  i^ds,  a^di  th^  defendant  ob- 
[ji^lied  that  the  buds  iu  quej»tion  were  not  in 
Ibt  d^rict  c^  Baf:I^eigupge. 

By.  Sectijon  5  of  Act  VIII;.  of  1859,  the 
Court  has  jcirisdiciion  if  the  land  is  situate 
I'Viibtp  the  limits  to  which  the  jurisdiciipn 
Itjf  the  Court  extends.  Under  Section  14 
Ofe  Court  had  power,  before  it  proceeded  to 
Inr  the  suit,  to  enquire  and  determine 
wicijier  the  lands  were  in  Backergunge  or 
tot.    The    proviso    to    that    Section   is   as 


f  ^  •• 


"  Provided  that,  if  it  is.  shown  that  the 
^*IiDd>  ia  dispute  has  been  adjudged  by 
*' competent  authority  to  belong  to  an 
'*««ttte,  village,  or  other  known  Mivision  of 


''  land  situate  within  the  local  jurisdiction  of 
"  another  Court,  the  Court  in  which  the  suit 
"  is  brought  shall  reject  the  plaint,  or  return 
**  it  to  the  plaintiff  in  order  to  its  being 
•'  presented  in  the  proper  Court." 

This  seems  to  amount  to*  no  more  than 
that  if,  on  the  presentation  of  the  plaint, 
t|[ie  Court  should  find  that  the  question  has 
been  already  determined  by  any  authority 
competent  to  try  and  decide  it,  the  Court 
§hould  reject  ^he  plaint,  pr  return  it  fpr  the 
purpose  of  being  presented  in  the  proper 
Court. 

It  cannot  be  said  that  either  the  decision 
of  the  Magistrate  under  Act  IV.  pf  1840, 
which  found  that  the  defendant  was  in 
possession  of  these  lands,  or  the  award  of 
the  surveyor,  was  a  decision  by  a  competent 
authority.  Neither  the  Magistrate  nor  tbe 
Superintendent  of  Survey  had  pow^r  ^q 
determine  the  question  conclusively.  In 
order  rightly  to  apprehend  the  meaning 
and  object  of  the  proviso,  it  should  be 
compared  with  Section  2. 

Two  ca.ses  were  cited — ShanUtanto 
Lahoree  I's.  Hurish  Chunder  Ctowdhry, 
Reports,  published  by  Hay  and  Co.,  YoL  a, 
p.  485,  as  to  which  we  need  only  observe 
that  the  rejection  of  a  plaint  under  Section 
14  cannot  give  jurisdiction  to  a  Court 
which  does  not  othenvise  possess  it ;  and 
Huronath  Roy  vs.  Anundo  Chunder  Roy,  i 
Weekly  Reporter,  p.  329,  which  is  similar  to 
ihe  present  case. 

The  point  is  a  v^xy  clear  one,  ajad  the 
papers  must  be  sent  back  to  the  Divisionat 
Court,  with  an  expression  of  our  opinion  that 
the  Lower  Court  had  the  power  to  try 
whether  the  lands  were  in  Backergunge  or 
not. 

The  above  order  applies  to  special 
appeals  Nos.  aioi,  2102,  2103,  and  2104  of' 
1864. 


The  6th  February  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice^  and  the  Hon'ble  L.  S. 
Jackson,  Judge. 

Section  73,  Act  VIII.  of  z859>-Intervenors 
being  made  parties  to  a  suit 

Case  No.  1980  of  1865. 

Special  Appeal  from  a  decision  passed 
by  the   judge   of  Sylhet,   dated  the    2/sf 
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April  r86j,  affirming  a  decision  of  the 
Principal  Sudder  Ameen  of  /hat  Districty 
dated  23rd  December  186^, 

Joy  Gobind  Doss  (Intervenor),  Appellant, 

versus 

Goureeproshad  Shaha  and -others  (Defend- 
ants), /Respondents. 

Messrs.  J?.  V.  Doyne  and  W.  E.  Peacock 
and  Baboo  Rajendurnath  Bose  for  Ap- 
pellant. 

Baboo  Anundgopal  Paulit  for  Respondents. 

A  person  cannot  be  made  a  party  to  a  suit  under  Sec- 
tion 73,  Act  VIII.  of  1859,  unless  he  is  likely  to  be  affect- 
ed by  the  result  of  the  suit.  The  title  of  the  plaintiff 
only  will  form  the  subject  of  the  decree. 

Where  an  intervenor  claimed  a  portion  of  the  subject- 
matter  of  the  suit,  it  was  held  that  it  would  be  most 
inconvenient  and  contrary  to  all  principle  if  every  per- 
sop,  claiming  a  title  adverse  to  those  set  up  by  the 
plaintiff  and  the  defendant  in  the  suit,  should  intervene 
and  be  introduced  into  the  suit,  so  that,  as  soon  as  the 
plaintiff's  title  is  determined  against  him,  the  intervenor 
might  take  up  the  case  as  a  fresh  claimant. 

Peacock,  C.  J. — In  this  case  the  plaintiff 
sued  to  have  a  declaration  of  right  to  certain 
lands,  and  to  recover  possession  of  parts  of 
those  lands.  Joy  Gobind  Doss  intervened, 
alleging  that  a  portion  of  the  lands  which 
were  the  subject  of  the  suit  between  the 
plaintiff  and  the  defendant  belonged  to  him, 
and  it  was  ordered  that  be  should  be  made 
a  party  to  the  suit. 

It  appears  to  me  that  it  was  wrong  to  order 
that  he  should  be  made  a  party  to  the  suit, 
because,  according  to  Section  73  of  the 
Code  of  Civil  Procedure,  it  is  only  when  it 
appears  to  the  Court  that  persons  who  may 
be  entitled  to,  or  who  claim  some  share  or 
interest  in  the  subject-matter  of  the  suit, 
and  who  may  be  likely  to  be  affected  bv  the 
result,  have  not  been  made  parties  to  the 
suit,  that  the  Court  may  direct  such  persons 
to  be  made  either  plaintiffs  or  defendants, 
as  the  case  may  be. 

Now  here,  although  the  intervenor  claim- 
ed a  portion  of  the  subject-matter  of  the  suit, 
he  was  not  likely  to  be  affected  by  the 
result  of  the  suit,  because  claiming  adversely 
to  the  title  both  of  the  plaintiff  ana  of  the  de- 
fendant, and  not  being  a  party  to  the  suit,  he 
would  not  b»ve  been  bound  by  the  decision. 
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.   j 

The  title  which  he  claimed  was  not  ad- 
mitted either  by  the  plaintiff  or  by  the 
defendant.  He  claimed  no  community  of  ; 
interest  with  either  of  them.  The  tide  set 
up  by  him  was  inconsistent  with  the  titk  { 
set  up  by  the  plaintiff,  as  well  as  with  tint 
set  up  by  the  defendant.  The  plumiff 
claimed  the  lands  as  pertainiftg  to  talook 
No.  2 ;  defendant  claimed  fhem  as  pertain- 
ing to  talook  No.  1 2  ;  and  the  intervenor 
claimed  them  as  pertaining  to  talook 
No.  104. 

In  a  decision  which  is  referred  to  in 
Baboo  Ramapersad's  Edition  of  the  Code 
of  Civil  Procedure  under  Section  73,  in 
the  second  note  to  that  Section,  the  Madras 
Sudder  Court  held  on  the  15th  December 
i860  that* ''the  Section  required  no  moire 
"than  that  those  persons  should  bi  joined 
''  as  defendants  whose  claims  were  necessaiy 
''  to  be  taken  into  consideration  before 
"deciding  on  the  plaintiff's  title,  and  that 
"it  wad  the  latter  only  which  would  form 
"  the  subject  of  the  decree." 

It  appears  to  me  that  that  decision  was 
correct,  and  it  is  in  accordance  with  the 
principles  accepted  in  English  Courts  o( 
Equity.  Story  (in  his  Work  on  Equity 
Jurisprudence,  Section  1526,  Vol.  IL,  p. 
993)  says :  "  The  general  rule  in  Equity  ii, 
"that  all  persons  are  to  be  made  parties 
"  who  are  either  legally  or  equitably  inder* 
''ested  in  the  subject-matter  and  result 
"  o/ihe  suitr 

Here,  as  I  have  observed,  the  intervenor 
claimed  to  be  interested  in  the  subject-matter 
of  the  suit;  but  he  was  not  interested  in 
the  result  or  object  of  the  suit       But,  cor» 
rectly  or  incorrectly,  he  was,  in  fact,  made 
a  party.    He  was  not  made  a  plaintiff  but 
a  defendant ;  aftd  an  issue  was  raised,  whether 
that     portion     of    the    land    which    wai 
claimed  by  the  intervenor  belonged  to  At 
plaintiff's  talook,  or  to  the  defendant's  talookf 
or  to  the  intervenor's   talook.    That,  how- 
ever, was  not  really  an  issue  between  the 
intervenor  and  the  defendant,  but  was  00*  ^ 
between  him  and  the  plaintiff.    The  stnrt 
issue  to  be  laid  down  between  the  plaintdt 
and  the  intervenor,  who  was  made  a  part/ 
to  the  suit  as  a  defendant,  and  also  between 
the    plaintiff   and    the   original    de^^"^*°J 
would  have  been  whether  the  lands  belongw 
to  the  plaintiff's  talook  or  not.    If  that  bad 
been  the  sole  issue  tried  between  the  plaint- 
iff on  one  side,  and  the  intervenor  and  the 
defendant  •x)n   the  other,  the  result  wouM 
have  been  that,  if  the  lands  were  found  »« 
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belong  to  the  plaintiff's  talook,  his  suit 
roald  have  been  dismissed  as  against  boih 
defendant  and  the  intervenor. 

The  Conn  did  substantially  so  find ;  but  it 
found,  unnecessarily,  that  the  lands  be- 
iged  to  the  defendant's  talook.  That, 
rever,  as  it  appears  to  me,  was  the  finding 
m  an  issue  not  raised  as  between  the 
riginal  defendsmt  and  the  intervenor  as 
plainti£E,  but  simply  as  between  the 
lintifF  and  the  two  defendants,  viz,,  the 
original  defendant  and  the  intervenor  de- 
fendant. Consequently,  the  decision  upon 
issue  ought  not  to  be  binding  in  any  other 
as  between  the  intervenor  and  the  de- 
idant,  any  more  than  if  the  simple  issue 
been  tried  whether  the  lands  appertained 
the  plaintififs  talook  or  not.  We  express 
opinion  as  to  the  merits  of  the  case 
reen  the  intervenor  and  the  defendant, 
that  we  determine  is,  that  the  decision 
this  case  that  the  lands  belonged  to  the 
^ndant's  talook  will  not  be  binding  upon 
intervenor  in  any  other  suit. 
The  plaintiff's  suit  having  been  dismissed, 
is  no  necessity  now  to  send  the  case 
for  a  trial  between  the  intervenor 
(endant  and  the  original  defendant;  for, 
if  it  should  be  found  on  the  new  trial 
the  lands  belonged  to  the*  intervener's 
>k,  the  Court  could  not  give  him  a 
^e  to  recover  the  land  as  against  the 
idant. 
Story,  1  may  observe,  in  his  Equity  Juris- 
lence,  lays  it  down  as  a  general  rule 
no  person  but  a  plaintiff  can  entitle 
)\i  to  a  decree  {see  Section  522,  Vol. 
p.  585).  The  decision  of  the  Madras  Court 
above  adopts  the  same  principle. 
say :  "  It  is  the  plaintiff's  title  only 
:h  will  form  the  subject  of  the  decree." 
would  be  most  inconvenient  and  contrary 
ill  principle,  if  every  person  claiming  a 
adverse  to  those  set  up  by  the  plaintiff 
the  defendant  in  a  suit  should  intervene 
Wt  introduced  into  the  suit,  so  that,  as  soon 
>^  plaintiff's  title  is  determined  against 
the  intervenor  might  take  up  the  case 
afresh  claimant. 

For  the  reasons  stated,  it  is  unnecessary 
tend  the  case  back  for  a  new  trial  to  de- 
le  as  between  the  intervenor  and  the 
l^ltimdant  whether  the  lands  appertain  to  the 
'llkrvenor's '  talook  or  to  the  defendant's 
l«boL 

I  may   add    that,   when   the   review   was 

I'Mred  for,  I  was  under  the  impression  that 

ie  intervenor  was  one  of  the  plaintiffs,  and 


that  the  appeal  was  between  the  defendant 
and  a  plaintiff.  The  endorsement  on  the  paper 
book  was  to  the  effect  that  the  defendant  was 
appellant  against  the  plaintiff  as  respondent ; 
whereas,  I  now  find  that  the  intervenor  was 
appellant  against  the  defendant  as  respondent. 

This  application  for  review  is  allowed,  the 
order  remanding  the  case  for  a  re-trial  is 
rescinded,  the  appeal '  of  the  intervenor  is 
re-heard  upon  review,  and,  upon  that  re- 
hearing, we  affirm  the  decision  of  the  Lower 
Appellate  Court,  and  dismiss  the  appeal  o(  the 
intervenor  with  costs. 

Jackson,  y, — I  am  of  the  same  opinion 
for  the  same  reasons. 


The  26th  February  1867. 

Present  : 

The  Honble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

AlluTial  Land— Survey  Award^Suit  for  rent 

m 

Cases  Nos.  2575  to  2593  of  1866  under  Aft  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  j/st 
August-  1866,  reversing  a  decision  passed 
by  the  Assistant  Collector  of  Jumalpore, 
dated  the  t^th  June  jS66. 

Tarinee  Kant  Lahoory  (Plaintiff),  Appellant, 

versus 

Hanee  Mundul  and  others  (Defendants), 

Respondents. 

Mr,  J,  S,   Rochfort  and  Baboo   Chunder 
Mcuthub  Ghose  for  Appellant. 

Baboos  Romesh  Chunder  Milter  and  Kalee 
Kishen  Sein  for  Respondents. 

In  a  case  for  setting  aside  a  survey-award  which 
declared  the  plaintiff  and  the  opposite  party  entitled  to 
certain  chur  litnds  to  the  extent  they  nad  respectively 
lost  by  diluvion,  and  the  residue  to  be  held  jointly 
accoraing  to  their  shares ~Hbld  that  the  opposite 
party  haB  no  right  to  sue  for  rents  on  the  plea  ot  joint 
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possession,  for  he  must  first  have  fixed  what  lands  are  to 
DC  appropriated  by  him,  and  what  by  the  intervener 
separately  for  the  loss  suffered  by  each  party  by  dilu- 
tion, and,  after  that,  how  much  and  what  of  the  re- 
ntfinder  is  entitled  to  be  held  jointly. 

Bayley,  J, — Ir  is  admitted  that  these  fifteen 
cases  are  fo  be  governed  by  one  and  the 
same  decision  before  us  in  special  appeal. 

Plaintiff  is  special  appellant,  and  claimed 
rents  to  the  extent  of  a  seven-annas  share 
from  certain  ryots  of  chur  lands. 

One  Shama  Kant  (special  respondent)  in- 
tervened. 

It  appears  that  the  Survey  Authorities  had 
recorded  these  chur  lands  as  jointly  belong- 
ittg  to  the  plaintiff  and  Shama  Kant,  the  in- 
tervenor,  in  proportion  to  these  shares  in  the 
original  aslee  mehal. 

Shama  Kant  sued  to  set  aside  this  demar- 
cation, stating  that  he  was  in  possession  of 
the  whole,  and  it  was  decided  by  Mr.  Justice 
Glover  (then  Judge  of  the  District)  that  each 
party  should  first  receive  an  equivalent  from 
the  chur  to  the  extent  which  each  had  lost 
by  diluvion  (that  amount  being  recorded  in 
the  order)  and  divide  the  remainder  in  pro- 
portion to  the  share  of  each  in  the  original 
aslee  lands.  The  quantity  of  the  chur  lands 
was  also  set  forth  in  that  decision. 

PladntiflF  brought  a  suit  for  measurement 
of  all  the  lands  on  his  alleged  right  of  joint 
possession  under  the  survey,  and  was  con- 
sidered by  the  High  Court  entitled  to  do  so. 
The  point,  however,  then  more  directly  de- 
termined was  that  withholding  of  rents  by 
ryots  did  not  destroy  plaintiff's  possession, 
and  that  the  civil  decree  in  his  favor  passed 
in  a  case  in  which  the  plaintiff  was  a  defend- 
ant, and  in  which  intervenor's  suit  was  dis- 
missed, need  not  be  executed  by  the  plaintiff. 

It  was  not  noticed,  however,  on  that  occa- 
sion, that  the  decree  passed  in  the  suit  of 
Shama  Kant  awarded  a  separate  distribution 
of  large  parcels  of  lands  to  either  party, 
and  which  will  leave*  a  small  fraction 
alone  of  the  chur  lands,  lo  be  held 
jointly  as  required  by  the  decree.  It  does 
not  distinctly  appear  that  in  the  Civil  Court 
it  was  foiind  that  that  intervenor  was  not 
in  possession.  The  Survey  Authorities  are 
not  shown  to  have  actually  given  possession  to 
the  plaintiff,  and  the  decision  in  the  measure- 
ntetit  case  went  only  to  decide  that  the 
fact  of  ryots  withholding  rents  from  plaintiff 
was  not  a  legal  dispossession.  In  the  measure- 
ment  case,  the  first  Court  decided  that 
plaintiff  had  some  possession  as  a  joint  sharer, 
and  the  Lower  Appellate  Court  did  not 
dcicide  anything,  but  that  since  1266  plaint- 
iff  had   not   received   renfs.     This   may  be 


equivalent  to  saying  that  plaintiff  had  obtain- 
e.i  rents  before  that  year,  and  this  must  fefcr 
to  his  doing  so  under  a  joint  right. 

Now,  the  first  Court  holds  that  the  decree 
in  the  measurement  case  left  the  question  of 
possession  no  longer  open,  and  that  it  had 
found  possession  with  the  plaintiff. 

The  Lower  Appellate  Court  decides  that 
the  evidence  shows  plaintiff  to  have  been  in 
possession  before  the  decision  of  the  Civil 
Court,  and  also  after  the  decision  of  the 
measurement  case. 

Now,  as  the  Civil  Court  decree  has  fixed 
and  determined  rights y  any  possession  of 
the  parties  in  opposition  to  this  decree  can« 
not  be  legal  and  real.  There  may  be  room 
.to  doubt  if  the  High  Court  correctly  said 
tthat  the  decree  in  the  Civil  Court  could  not 
be  executed  by  the  plaintiff. 

We  think  that,  under  the  peculiar  circum- 
stances of  these  cases,  plaintiff  should  not 
be  allowed  to  sue  for  rents  on  the  ground  of 
the  decree  in  the  meastir^raent  cafee".  Plaint- 
iff must  first  have  fixed  what  lands  are  to 
be  appropriated  by  him,  and  what  by  the 
intervenor  separately  for  the  loss' suffered  bjf 
each  party  by  diluvion,  and,  after  that,  how 
much  and  what  of  the  remainder  is  entitled 
to  be  hfeld  jointly. 

Plaintiff,  moreover,  has  not  given  below 
proof  of  his  having  collected  before  from  the 
ryots  whom  he  is  now  suing,  either  for  the 
period  preceding  the  present  suit,  or  preced- 
ing 1266,  since  which  time  it  was  found  in 
ithe  measurement  casfe  that  the  ryots  had 
ceased  to  pay  rents  to  the  plaintiff. 

We  do  not  then  think  that  plaintiff  can 
urge  successfully  that  the  intervenor  has  no 
authority  to  plead  possession  in  opposition^ 
to  the  decree  of  the  Civil  Court,  as  plaintiff 
himself  is  urging  a  right  to  collect  rents  for 
lands,  possession  of  which  was  neither  found 
with  him,  nor  was  awarded  to  him  by  that 
decree.  Thus,  plaintiff  cannot  be  allowed  to 
sue  for  rents  against  that  decision,  and, 
when  he  cites  that  decision  against  the  in- 
tervenor, it  is  also  to  be  equally  cited  against 
him. 

We  think  on  the  whole  that  the  order  of 
the  Lower  Appellate  Court  is  right.  It  is 
for  plaintiff  to  adopt  some  other  course  to 
obtain  and  hold  possession  of*  that  which 
may  be  found  to  belong  to  him  out  of  the 
chur  lands  both  separately  and  jointly,  and 
to  collect  i^e  rents. 

The  special   appeals   in   all   these  fifteen 

cases  are,  therefore,  disrriissed  with  costs. 
4 
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The  26th  February  1867. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Section  308,  Act  VIII.  of  j8S9-Assig:nee  of 

decree. 

Case  No.  898  of  1866. 


0/  the   Sudder  Ameen    of  that  District, 
dated  the  2gth  December  1864. 

Ramonoogra  Chobey  (Defendant),  Appellant, 

versus 

Mussamut  Pulmoorta  Chobayan  (Plaintiff), 

Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 


Miscellaneous  Appeal  from   an  order  passed  \  Baboo  Debendronarain  Bose  for  Respondent. 
hy  the  Judge  of  Sylhel,   dated  the   2gth  | 
September  1866,  reversing  an  order  passed  \ 
by  the   Suddtr  Moonsiff  of  that  District, 
dated  the  igth  April  t866. 


A  judgment  of  a  Court  given  in  accordance  with  an 
award  of  arbitration  is  final,  even  if  there  has  been 
corruption  and  misconduct  on  the  part  of  the  arbitrators. 


Shaman  and  Surmah  (Decree-holder), 
Appellant, 

versus 

Shumboo  Chunder  Doss  and  others  (Judg- 
ment-debtors), Respondents, 

Baboo  Greesh  Chunder  Ghose  for  Appellant. 

No  one  for  Respondents. 

Section  Ta^t  Act  VIII.  of  1859,  puts  a  party  to  whom  a 
decree  is  transferred  into  the  position  \A  the  original 
(Ibcree-hotder,  and  entities  him  to  have  the  decree  exe- 
CMiid  as  if  application  were  made  by  the  original  decree- 
kolder. 

Loch,  J. — We  think  that  the  Judge  has 
overlooked  the  effect  of  Section  208,  Act 
VIII.  of  1859,  the  concluding  words  of  which 
clearly  put  a  party  to  whom  a  decree  is 
transferred  into  the  position  of  the  original 
decree-holder,  and  entitle  him  to  have  the 
decree  executed  as  if  application  were  made 
by  the  original  decree-holder.  We  reverse 
tite  order  of  the  Judge  with  costs,  and  we 
remand  this  case  to  him  to  dispose  of  the 
objection  raised  before  him  in  appeal  by  the 
judgment-debtors. 


The  27th  February  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
J^ge, 

Appeal^Arbitration. 

Case  No.  2843  of  1866. 

Special   Appeal  from    the  decision    of  the 
Additional  Judge  of  Tirhoai,  dated  the 
^y^   J^^y   ^866,    affirming    a    decision 
Vol.  VIL 


Peacock,  C.J, — Section  324,  Act  VIII.  of 
1859,  says:  *'  No  award  shall  be  liable  to  be 
"  set  aside,  except  on  the  ground  of  corrup- 
''  tion  or  misconduct  of  the  arbitrators  or 
'*  umpire.  Any  application  to  set  aside  an 
'^  award  shall  be  made  within  ten  days  after 
''  the  same  has  been  submitted  to  the  Court." 

Section  325  enacts  as  follows: — 

*'  If  the  Court  shall  not  see  cause  to  remit 
'*  the  award  or  any  of  the  matters  referred  to 
**  arbitration  for  re-consideration  in  manner 
*'  aforesaid,  and  if  no  application  shall  have 
"  been  made  to  set  aside  the  award,  or  if  the 
*'  Court  shall  have  refused  such  application, 
"  the  Court  shall  proceed  to  pass  judgment 
"  according  to  the  award/' *  *•  *  *"and, 
"  upon  the  judgment  which  shall  be  so  given, 
'*  decree  shall  follow,  and  shall  be  carried 
"  into  execution  in  the  same  manner  as  other 
"  decrees  of  the  Court.  In  every  case  in 
"which  judgment  shall  be  given  according  to 
"the  award,  the  judgment  shall  be  final.'' 

The  Judge  on  appeal  says  that  he  cannot 
set  aside  the  award  except  for  corruption  and 
misconduct.  The  Moonsiff,  by  whom  the 
case  was  referred  to  arbitration,  having  given 
judgment  according  to  the  award,  that  judg- 
ment was  final.  It  appears  to  me  that  the 
Judge  on  appeal  could  not  have  set  aside 
the  award,  even  if  there  had  been  corruption 
and  misconduct,  for,  according  to  Section 
325,  the  decision  of  the  first  Court  was 
declared  to  be  final. 

I      The  decision  of  the  Lower  Court  is  affirm- 
ed with  costs. 

I 

Jackson,  J. — The  application  to  set  aside 
an  award  must  be  made  to  the  Courts  which 
directed  the  reference  to  arbitration,  and 
within  ten  days  after  the  award  has  been 
submitted^  to  the  Court.  But,,  if  the  Judge 
refuses  to  comply  with  the  application,  and 
gives  judgment  in  accordance  with  the 
award,  then  the  judgment  is  final. 
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The  a 7th  February  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Money-decree  (Rights  of  jadgfment-creditor 

under). 

Case  No.  2170  of  1866. 

Special  Appeal  from  a  decision  pcused  by 
Mr,  y.  R,  Muspraity  Judge  of  Purneahy 
dated  the  24th  April  1866,  affirming  a 
decision  passed  by  Mr.  W,  Dacosta^  Officiat- 
ing Principal  Sudder  Ameen  of  thai 
District,  dated  the  26th  July  tS6s. 

Mussamut  Moona  (Plaintiff),  Appellant, 

versus 

Chand  Monee  Gossain  (Defendant), 
Respondent, 

Baboos  SreenathDosi,  Mohesh  Chunder  Chow- 
dhry,  and  Kalee  Kishen  Setn  for  Appellant. 

Mr,  C,  Gregory  and  Baboo  Dwarkanath 
Mitter  for  Respondent. 

A  jud^ent-creditor,  under  a  simple  money-decree, 
has  no  hen  whatever  upon  any  portion  of  the  property 
of  a  judgment-debtor,  and  therefore  any  alienation  or 
incumbrance  created  by  the  judgmentniebtor,  prior  to 
attachment  in  execution,  must  be  held  to  be  valid. 

Markby,  J,  (Jackson,  J.,  concurring.). 
— In  this  case  the  plaintiff,  special  ap- 
pellant, sues  to  recover  possession  of  a 
village  granted  to  her  under  a  putnee 
pottah  by  two  persons,  who  are  respectively 
the  son  and  widow  of  Furzund  Ali.  The 
defendant,  who  is  the  respondent,  had 
purchased  a  decree  which  one  Faiz  Buksh 
obtained  against  the  son  and  widow  in 
respect  of  a  debt  of  Furzund  Ali.  That 
decree  was  against  them  in  their  representa- 
tive capacity,  and  it  is  simply  a  money- 
decree.  Subsequently,  the  defendant 
purchased  from  the  son  Dowd  Ali  (who 
seems,  on  this  matter,  to  have  represented 
the  widow  also)  a  14-annas  share  of  the 
same  village,  and  the  question  in  this  case 
is  whether  the  defendant  can  maintain 
possession  of  the  village  to  the  exclusion  of 
the  putneedar.  Now,  it  is  quite  clear  that, 
under  the  purchase  from  Dowd  Ali,  she  can 
claim  no  rights  as  against  a  prior  purchaser ; 
and  the  only  question,  therefore,  arises  as  to 
her  position  as  representative  of  the  rights 
of  Faiz  Buksh,  the  judgment-creditor.  Now, 
if  she,  as  representing  Faiz  Buksh,  had 
chosen  to  attach  this  property  *in  execu- 
tion of  the  decree,  there  is  no  doubt  she 
could  have  done  so;  but,  according  to  the 


law  of  this  country,  as  I  understand  it,  a 
judgment-creditor,  under  a  simple  money- 
decree,  has  no  lien  whatever  upon  any  por* 
tion  of  the  property  of  a  judgment-debtor, 
and  therefore  any  alienation  or  incumbrance 
created  by  the  judgment-debtor,  prior  to 
attachment  in  execution,  must  be  held  to  be 
valid.  It*  is  admitted  in  this  case  that  no 
attempt  has  yet  been  made  by  Radha  Bibee 
in  any  way  to  execute  the  decree,  and  there- 
fore the  putnee,  which  was  created  long 
prior  to  her  purchase,  must  be  held  to  be 
valid  as  against  her. 

The  decision  of  the  Lower  Appellate 
Court,  therefore,  must  be  reversed,  and  the 
appeal  decreed  with  costs. 


The  27th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Pre-emption— Re-aale. 
Case  No.  2211  of  1866. 

Special  Appeal  from  a  decision  passed  By  the 
Judge  of  Dinagepore,  dated  the  $th  Jum 
1 866,  reversing  a  decision  passed  by  the 
Deputy  Collector,  exercising  the  powers  of 
a  Sudder  Ameen  of  that  District^  dated  the 
jist  August  rS6j, 

Putooaram  (Plaintiff),  Appellant, 

versus 

Sham  Lai  Sahoo  and  another  (Defendants), 

Respondents, 

Mr,  R,  E.  Twidale  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

A  re-sale  cannot  destroy  the  right  of  pre-emptkni  ia 
a  property,  the  sale  of  which  is  admitted  by  the  vendor. 

Kemp,  ^.-^This  was  a  suit  by  one  co- 
sharer  against  another  in  right  of  pre- 
emption.    Both  the  parties  are  Hindoos. 

The  defendant  and  his  vendee  put  in  an 
appearance.    The  vendor  admitted  the  sale, 
but  urged  that  it  had  been  cancelled  within 
a  few  days  after  its  completion,  and  thaC 
therefore,  the  right  of  pre-emption  did  not] 
attach. 

The  Court  of  first   instance  found   ths 
the  alleged  re-transfer  of  the  properly  by  tl 
vendee  to  the  vendor  was  fraudulent, 
set  up  to  deprive  the  plaintiff  of  his  r| 
of  pre-emption. 

The   L^wer    Appellate     Court,    wj 
giving   any    reasons  whatever,   simi 
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;d   that    he    could    not    see    anything 
radulent  in  the  defendant's  conduct.    The 
ledsion  of  the  first  Court  was  reversed. 
It  has  been  contended  before  us, — 
///. — ^That  the  right  of  pre-emption  is  one 
liar  to  the  Mahomedan  Law,   and  can- 
be  claimed  by  the  parties  to  this  suit 
are  Hindoos. 

m 

2nd, — That    the     preliminaries     required 
the  Mahomedan  Law  were  not  complied 
by  the  plaintiff. 
jTirf.— That  the  re-sale  was  bond  fide  and 
ingoished    the   light  of    pre-emption,   if 
ly,  possessed  by  the  plaintiff. 
The  first  point  was    not    raised    below, 
the  contrary,  it  was  contended  that  the 
lintiff  had   not   complied    with     the    re- 
tirements of  the  Mahomedan  Law.     In  some 
fstricts,  the  custom  of  pre-emption  obtains 
>Dgst  Hindoos,  and  has  been  recognized 
decisions  of  the  late    Sudder.     If  the 
idant  wished  to  rely  upon  any  custom 
the  Zillah  of  Dinagepore  to  the  contrary, 
should  have  raised  the  plea. 
The  question  as  to  the  compliance  by  the 
intiff    with     the     requirements     of    the 
lomedan    Law    was    not  seriously  con- 
led  below,  and  was  not  put  in  issue. 
Whether,  admitting  that  the   re-sale  was 
fide,    it    would   destroy   the    right    of 
imption,  a  sale  having  taken  place,  is  a 
point  which  we  are  not  called  upon  to 
le;  for,  on  referring  to  the  evidence  of 
vendor,  defendant,  we  find  that  he  ad- 
that  the  re-sale  by  him  to  the  co-defend- 
Sham    Lai,    was    made    a    few    days 
he   was   examined   in    Court,    and, 
[Qently,  subsequent  to  the  suit  brought 
the   plaintiff    to    enforce    his    right    of 
tption ;    such    re-sale   cannot   destroy 
nght  of   pre-emption    of   the    plaintiff 
^  pro|)erty,  the  sale  of  which    is   ad- 
by  the  vendor  defendant, 
decision  of  the  Judge  is,  therefore, 
lied,  and  that  of  the  Cour^  of  first  in- 


stance restored  with  costs  and  interest,  and 
this  appeal  decreed  with  costs  and  interest. 


The  27th  February  1867. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Evidence— Pre-emption— Sale  for  arrears  of 

revenue. 

Regular  Appeals  from  a  decision  passed  by 
Mr,  Abercromhie,  Judge  of  Dacca,  dated 
the  1 6th  July  1866,       ' 

Case  No.  299  of  1866. 

Juggobundhoo  Dutt  and  others  (Defendants), 

Appellants, 

versus 

Pran  Kishen  Banerjee  and  another  (Plaintiffs), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboo    Sreenath     Doss     and     DwarkancUh 
Mitter  for  Respondents. 

Suit  laid  at  Rupees  4,927-4. 

Case  No.  386  of  1866. 

Pran  Kishen  Banerjee  and  another  (Plaint- 
iffs), Appellants^ 

versus 

Juggobundhoo  Dutt  and  others  (Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Divarkanath 
Mitter  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Dots  for  Respondents. 

Suit  laid  at  Rupees  2,072-10-6. 

If  a  particuUir  mouzah  had  been  held  for  many  years 
as  part  of  a  particular  mehal  or  zemindaree,  the  fact  of 
such  holdingr  affords  a  strong  presumption  that  it  is 
part  of  that  mehal,  even  as  against  a  purchaser  at 
a  sale  for  srrears  of  revenue  of  another  mehal  who 
xlaims  that  part  of  the  mehal  purchased  by  him.    It 
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is  not  conclusive  evidence  against  such  auction-pur- 
chaser*  nor  could  any  leng^th  of  adverse  holdingc  prior 
to  his  purchase  preclude  the  auction-purchaser  from 
recoverinfi^  it,  if  he  could  show  clearly  that  it  belonged 
to  the  mehal  which  he  had  purchased. 

Peacock f  C.  J, — The  plaintiff,  as  the 
auction-purchaser  of  Nowara  Mehal,  would 
be  entitled  to  recover  possession  of  Mouzah 
Khureea,  if  he  could  show  that  it  was  a 
part  of  Nowara  Mehal.  The  copy  of  the 
hukeekuts  of  the  years  1209,  1214,  and 
1 2 16,  to  which  the  Judge  has  referred,  are 
not  evidence.  There  is  nothing  to  show  for 
what  purpose  those  hukeekuts  were  made 
out,  or  why  copies  only  should  be  produced 
instead  of  the  originals;  nor  is  the  rooba- 
kuree  in  the  foreclosure  case  produced. 

It  appears  to  us  that  there  is  no  sufficient 
evidence  on  the  part  of  the  plaintiff  to  rebut 
the  evidence  adduced  on  the  other  side  to 
show  that  Mouzah  Khureea  was  part  of 
Khalissa  Mehal,  and  that  it  was  held  by 
Dr.  Lamb  for  many  years  as  part  of  that 
mehal,  and  not  part  of  Nowara  Mehal. 

If  a  particular  mouzah  has  been  held  for 
many  years  as  part  of  a  particular  mehal  or 
zemindaree,  the  fact  of  such  holding  affords 
a  strong  presumption  that  it  is  part  of  that 
mehal,  even  as  against  a  purchaser  at  a  sale 
for  arrears  of  revenue  of  another  mehal  who 
claims  that  part  of  the  mehal  purchased  by 
him.  It  is  not  conclusive  evidence  against 
such  auction-purchaser,  nor  would  any  length 
of  adverse  holding  prior  to  his  purchase 
preclude  the  auction-purchaser  from  recover- 
ing it,  if  he  could  sho\v  clearly  that  it  be- 
longed to  the  mehal  which  he  had  pur- 
chased. In  this  case  there  is  no  sufficient 
evidence  to  satisfy  us  that  it  was  part  of 
Nowara.  The  plaintiff,  therefore,  as  the 
auction-purchaser  of  Nowara  at  a  sale  for 
arrears  of  revenue,  had  not  made  out  his 
claim.  As  the  purchaser  of  Khalissa,  which 
he  purchased  by  private  sale,  he  has  only 
the  same  rights  as  those  from  whom  he  pur- 
chased it.  As  the  defendants  and  their 
father  paid  rent  to  the  owner  of  Mehal 
Khalissa  for  the  mouzah  in  dispute,  the 
plaintiff,  as  the  purchaser  of  Khalissa,  cannot 
treat  them  as  trespassers,  and  turn  them  out 
of  possession. 

The  decision  of  the  Lower  Court  must  be 
reversed.  The  effect  of  this  judgment  is 
that  the  plaintiff  is  not  entitled  to  recover  as 
owner  of  Nowara  Mehal,  and  that  he  is  not 
entitled  at  present,  as  owner  of  Khalissa. 
to  treat  the  defendants  as  trespassers.  This 
judgment  does  not  determine  ih#  extent  of 
the  rights  which  the  defendants  have  under 


the  owner  of  Khalissa  Mehal.  This  sait, 
which  is  to  recover  possession,  most  be  dis- 
missed with  costs. 

Upon  the  appeal  of  the  defendant  (No. 
299),  the  decree  of  the  Lower  Court  is  re- 
versed, and  a  decree  given  for  defendants 
with  costs  in  that  Court,  and  the  costs  of 
this  appeal  to  be  paid  by  the  respondent. 

The  appeal  of  the  plainrtff  (No.  386  of 
1866)  is  dismissed  with  costs  to  be  paid  by 
him  to  the  defendant. 

If  the  decree  of  the  Lower  Court  has  been 
registered,  this  decree  must  also  be  register- 
ed, otherwise  rt  need  not  be  registered. 
It  would  seem  from  the  judgment  that  it 
has  not  been  registered. 


The  27th  February  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Special  Appeal— Costs. 
Case  No.  2372  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot^  dated  the  2^h 
June  1S66,  modifying  a  decision  passed  * 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  i^th  August  186^, 

Achumbit  Singh  (Plaintiff),  Appellant, 

versus 

Kunhya  Lai  Mohajun  and  others  (Defend- 
ants), Respondents, 

Mr,  R.  E,  Twidale  for  Appellant. 

Baboos  Kishen    Kishore   Ghose  and   Greesh 
Chunder  Ghose  for  Respondents. 

As  a  g^eneral  rule,  a  special  appeal  will  not  He  on  a 
question  of  costs  alone,  particularly  when  it  is  not 
shown  that  the  Court  has  exercised  its  jurisdiction  ille- 
gally or  contrary  to  any  rule  havings  the  force  of  lav. 

KemPf  J, — This  appeal  comes  before  as 
on  a  question  of  costs  alone,  and,  as  a  gener- 
al rule,  such  an  appeal  will  not  lie. 

The  special  appellant  has  not  shown 
that  the  Court  has  exercised  its  discretion 
illegally  or  contrary  to  any  rule  having  the 
force  of  law. 

The  appeal  must  be,  therefore,  dismissed 
with  costs  2fnd  interest. 


4867J 


Civil 


THK   WXXKLY  JUIPORTBR. 


Rulingi, 


209 


The  28th  February  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Beoasiee  lease  (Allegation  of)— Onus  probandL 

Case  No.  2880  of  1866. 

Sptcial  Appeal  from  a  decision  passed  by 
Iht  Judge  of  Rungpore,  dated  the  i6th 
July  J 866,  reversing  a  decision  passed 
if  the  Principal  Sudder  Ameen  of  that 
Diiiri^,  dated  the  16th  February  1866, 

Saroda  Mohun  Roy  Chowdhry  (Plaintiff), 
Appellant, 

versus 

fimna  Soondaree  Dossia,  guardian  of  Bama 
Chum  Gooho,  minor,  and  another  (De- 
fendants), Respondents, 

Mr,  C.  Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Bahaos  Mohinee  Mohun  Roy  and  Kishen 
Dyal  Roy  for  Respondents. 

Where  there  is  an  allegration  that  a  lease  is  held  be- 

"  B«e,  it  is  not  sufficient  for  the  party  in  whose  name 

'ktse  is  drawn  out  to  produce  the  document,  but  it 

esary  for  him  to  prove  that  he  has  the  beneficial 

St  la  the  property. 

loch,  7.— We  think  that  the  Judge  has 
icrlooked  the  documentary  evidence  filed 
the  plaintiff,   and  disposed  of  the  case 
lOut  reference  to  it  or  to  the  evidence 
;n  by  the  zemindars  from  whom  the  farm 
obtained.     No  doubt,  the  legal  title  to 
farm  was  in  the  defendants ;   but  the 
lindars,  when  examined,  stated,  so  we  are 
',  that  the  farm  was  not  really  given  to 
and  the  plaintiff  has  filed  receipts  for 
which  are  not  impugned  by  the  defend- 
Where  there  is  an  allegation  that  a 
is  held  benamee,  it  is  not  sufficient  for 
party  in  whose  name  the  lease  is  drawn 
to  produce   the   document,    but    it   is 
larj'  for  him  to  prove  that  he  has  the 
iai  interest  in  the  property.      Now,  if 
receipts  filed  by  the  plaintiff  came  into 
hands  upon  payment  of  rent  by  him  to 
»niindar,  they  tend  to   show  that   the 
Vial  interest  was  in  him.     It  is,  how- 
^y  a  question   of  fad   for  the   Judge  to 
*POse  after  examining  the  evi  lence,  oral 

S  documentary,  and  we  remand  the  case  to 
for  disposal,  with  reference  to  the  above 


The  28th  February  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nalh  Pundit,  Judges, 

Ejectment— Enforcement  of  penalties  not 
provided  for— Limitation. 

Case  No.  2833  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  14th 
August  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  gth  June  1866, 

Tumeezooddeen  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Meer  Surwar  Khan  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose,  Nil  Mo- 
nee  Sein,  and  Hem  Chunder  Banerjee  for 
Appellants. 

Baboos  Kalee  Mohun  Doss  and  Greeja 
Sunkur  Muzoomdar  for  Respondents. 

Penalties,  when  sought  to  be  enforced,  cannot  be  pre- 
sumed  or  enforced  when  the  deed  is  silent  as  to  them. 

Thus,  where  a  lease  did  not  stipulate  for  the  eject- 
ment  of  the  tenant  on  failure  to  clear  a  defined  area  by 
a  certain  time,  ejectment  was  not  allowed. 

Limitation  was  held  to  apply  in  such  a  case,  the  cause 
of  action  accruinsf  when  the  defendant  did  not  clear 
by  the  time  specified. 

Bayley,  /.—The  pleas  in  this  special 
appeal  are  :  (i.)  That  it  was  clearly  the 
intention  of  the  parties,  landlord  and  ten- 
ant, in  the  deed  of  lease,  that,  if  the  tenant 
failed  to  clear  a  defined  area  by  the  end  of 
1258  B.  S.,  the  tenant  should  be  ejepted. 
(2.)  That,  where  there  is  (as  is  here  shown 
under  the  lease)  the  relation  of  landlord 
and  tenant,  no  limitation  can  accrue. 

We  thiuk  both  these  pleas  untenable.  It 
is  found  below  that  no  express  stipulation 
for  ejectment  is  to  be  discovered  in  the 
lease ;  and  it  is  admitted  here  that  this 
penalty  is  not  in  terms  prescribed  in  the 
deed.  But  it  is  urged  that,  as  the  Govern- 
ment would  oust  the  superior  landlord  if  he 
failed  to  clear  in  time,  the  sub- contractor, 
with  the  landlord  here,  must  be  understood 
to  have  accepted  a  like  condition  in  his  lease. 
We  would  Observe  that,  where  it  is  asked 
that  penalties  should  be  enforced,  we  cannot 
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presume  or  infer  them  when  the  special  ap- 
pellant's deed  is  totally  silent  on  the  point. 
It  is  the  special  appellant's  own  fault  that, 
where  he  provided  a  condition,  he  did  not 
also  provide  a  penalty  for  non-ful61ment  of  it. 

On  the  second  plea  we  think  that,  as  the 
rule  of  limitation  referred  to  in  this  plea 
is  solely  with  reference  to  the  position  of 
landlord  and  tenant,  as  to  rent  being  a  con- 
stantly recurring  cause  of  action,  and  there 
is  no  question  of  rent  here,  the  rule  appli- 
cable to  one  point  of  law  cannot  be  extend- 
ed to  another  and  a  totally  different  one. 
The  cause  of  action  here  arose  when  the 
defendant  did  not  clear  by  the  end  of  1258 
B.  S.  The  suit  is  brought  after  12  years 
from  that  date.  The  Lower  Appellate  Court 
has  then,  in  our  opinion,  rightly  held  limit- 
ation to  apply. 

In  this  view  of  this  case,  we  dismiss  the 
special  appeal  with  costs. 


The  28th  February  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yiidges. 

Pre-emption — Evidence  (of  custom)—Apportion- 
ment  of  purciiase-money. 

Case  No.  2430  of- 1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore^  dated  the  28th 
July  i866y  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  2nd  April  1864, 

Madhub  Chunder  Nath  Biswas  (one  of  the 

Defendants),  Appellant y 

versus 

Tomee  Bewah  (PlaintiflF)  and   others   (De- 
fendants), Respondents. 

Bab*oo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Bungsee  Dhur  Sein  and  Nuleet 
Chunder  ^ein  for  Respondents. 

The  proceedings  in  two  former  suits,  where,  under 
similar  circumstances,  though  the  exercise  of  the  ri^ht 
was  disputed  on  other  grounds,  the  right  of  pre-emption 
was  admitted  to  exist,  may  be  received  in  evidence  in 
support  of  the  custom 


A  person  claiming  to  exercise  his  right  of  pre-emp- 
tion must  take  the  bargain  as  it  was  made.  Any  appor- 
tionment of  the  purchase-money  is  altogether  illegal. 


Markby,  J. — In  this  case  it  has  been  con- 
tended that  the  Judge  has  put  a  wrong 
construction  on  the  remand  order,  and  that 
the  question  which  the  Judge  ojjght  to  have 
tried  was  whether  the  right  of  pre-emption 
existed  by  custom  in  Jessore  on  a  purchase 


by  Hindoos  from  Hindoos.     But  we  are 
opinion  that  the  Judge  has  tried  the  rigl 
issue,  viz,,  whether  the  right  of  pre-emptic 
exists  where  one  of  two  Mahomedan  co-sl 
ers  sells  to  a  Hindoo. 

The  next  objection  is  that  the  Judge 
decided  the  issue  on  insufficient  evident 
The  evidence  relied  on  in  support  of 
custom  were  the  proceedings  in  two 
where,  under  similar  circumstances,  thoo{ 
the  exercise  of  the  right  was  disputed 
other  grounds,  the  right  of  pre-emptioD 
admitted  to  exist. 

It  is  not  for  this  Court,  sitting  in  s| 
appeal,  to  decide  on  the  sufficiency  of 
evidence,  but  only  to  decide  whether  or 
any  evidence  existed  upon  which  the 
Appellate  Court  could  legally  a£L    And 
are  of  opinion  that  in  this  case  there 
such   evidence.    Two   instances  were  pi 
duced,  one  in  the  year  1852,  and  the 
in  the  year  1862,  in  which  the  right 
asserted  and  admitted  to  exist    These 
ceedings  are  good  evidence  in  a  matter 
public  interest,  such  as  the  existence  of] 
custom  of  this  nature,  and  such  a  case  fc 
a  well-known  exception  to  the  asaal 
which    excludes  res  inter   alios   acta 
Taylor  on  Evidence,  Section  1496) ;  and, 
a  large  number  of  such  instances  been 
duced,  there  is  no  doubt  whatever  that 
Judge    would    have   been    justified    in 
finding.     That  the  instances  are  onlj 
in    number    may  be  an  objection  to 
weight  of  the  evidence  ;  but  we  cannot 
that  they  are  no  evidence   at  all,  and 
Judge's  finding  on  this  point  must,  thercfc 
be  confirmed. 

The  third  objection  is  that  the  Judge 
wrong  in   decreeing  a  conveyance  to 
plaintiff  upon  payment  of  Rupees  71,  and' 
Rupees    141,   the    price    paid  by  the 
chaser.    The  Judge  seems  to  have  jur 
his    apportionment   of  the  purcbase-r 
on  the  ground  that  the  seller,  though 
professed  to  sell  5  annas,  had  only  at 
to  2\  annas.    But  no  such  issue  coold 
raised  in  this  case ;  and  the  plaintiff,  n^ 
claimed  to  exercise  his  right  of  pre-cmf 
at  all,  must  take  the  bargain  as  it  was  ini 
and    any    apportionment  of   the  porcr 
money  is  altogether  illegal.    The  decrc^ 
the  Court  below  will,  therefore,  be  amer 
by  directing  a  conveyance  to  the  pw 
on  payment  of  Rupees  141,  th^  full  " 
of  the  purchase-money.     In  other  rcsf 
the  decree  is  affirmed,  and  this  appeal 
missed,    ^ach  party  will  pay  his  own 
in  this  Court. 
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The  28th  February  1867. 
Present  : 


Honble  G.  Loch  and  A.  G.  Macpherson, 
Judges, 

Pre-emption — Eyidence. 

Case  No.  2280  of  1866. 

uial  Appeal  from  a  decision  passed  by  the 
^rimipal  Sudder  Ameen  of  Bhaugulpore^ 
iatid  the  4th  June  1866,  affirming  a  deci- 
ien  passed  by  the  Moomiff  of  that  District ^ 
ted  the  ijth  August  rSSj. 

Uansrq  Singh  (Plaintiff),  Appellant, 

versus 

»h  Beharee  Singh  and  others  (Defend- 
ants), Respondents. 

Mr,  A,  A.  Sevestre  for  Appellant. 

iV/7  Madhub  Sein  for  Respondents. 

a  suit  to  enforce  a  rieht  of  pre-emption,  where 

I  is  other  evidence,  and  the  Court  can  come  to  a  dis- 

ifiodin^upon  it,  it  is  not  incumbent  on  the  Court  to 

I  the  purchaser  upon  his  oath.     Where  evidence  is 

mto,  the  Court  must  decide  according  to  the  view 

cs  of  the  evidence,  any  preference  which  may  be 

to  the  evidence  for  the  person  claiming  the  right 

nption  being  given  only  in  the  event  of  the 

being  very  evenly  balanced. 

facpherson,  J, — The  plaintiff  (the  ap- 
before  us),  who  sues  to  enforce   a 
|ht  of  pre-emption,  differs  with  the  pur- 
as  to  the  price  paid  by  the  latter, 
plaintiff  alleges  that  the  purchaser,  in 
paid  a  smaller  sum  than  he  professes  to 
paid.      The  Lower  Courts  have  found 
of  the  purchaser. 

special  appeal  it  is  contended  that  the 

m  of  the  Lower  Court  is  bad  in  law, 

:h  as  the  evidence  of  the  purchaser 

was  not  taken.     It  is  argued  that, 

tXahomedan  Law,  where  there  is  a  differ- 

11  to  the  amount  paid  by  the  purchaser, 

absolutely  incumbent  on  the  Court  to 

.the  purchaser  upon  his  oath.    It  is  also 

td  that,  as  both  sides  went  into  evi- 

the  evidence  for  the  plaintiff  ought, 

.g  to^ahomedan  Law,  to  have  been 

to  that  of  the  purchaser. 

fc  are  of  opinion  that  there  is  no  error 
fkv  in  the  judgment  of  the  Lower  Court. 
rt  dunk  tlutt,  where  other  evidence  is  pro- 


duced, and  the  Court  can  come  to  a  distinct 
finding  upon  it,  it  is  not  incumbent  on  the 
Court  to  put  the  purchaser  on  his  oath ;  and 
that,  where  evidence  is  gone  into,  the  Court 
must  decide  according  to  the  view  it  takes 
of  the  evidence,  any  preference  which  may 
be  given  to  the  evidence  for  the  person 
claiming  the  right  of  pre-emption  being 
given  only  in  the  event  of  the  evidence  be- 
ing very  evenly  balanced. 

In  the  Hedaya  (page  577,  Volume  III.  of 
Hamilton's  Translation)  it  is  said  that,  if  the 
person  claiming  the  right  of  pre-emption 
and  the  purchaser  differ  regarding  the  price^ 
•*  and  neither  of  them  be  able  to  bring  any 
evidence"  the  assertion  of  the  purchaser 
must  be  credited  in  preference  to  that  of  the 
claimant,  and  that  only  the  purchaser  need 
be  put  on  his  oath.  So  in  Macnaghten's 
Mahomedan  Law,  page  49,  Chapter  4,  Sec- 
tion 12,  it  is  laid  down  that,  when  there  is 
a  dispute  as  to  price,  "  and  neither  have  evi- 
'*  dence,  the  assertion  on  oath  of  the  purchas- 
"  er  must  be  credited."  See  also  case  No.  7  of 
Precedents  appended  to  Macnaghten's  Ma- 
homedan Law,  page  191,  in  the  statement 
of  which  case,  it  is  to  be  observed,  it  is  ex- 
pressly alleged  that  the  question  as  to  put- 
ting the  purchaser  on  oath  arose,  because 
the  evidence  on  both  sides  was  '*  so  equal  as 
to  form  90  ground  for  a  determination." 
And  in  Baillie's  Digest  of  Mahomedan  Laws, 
page  4S9,  there  is  nothing  to  lead  to  the  con- 
clusion that  it  was  necessary  to  put  the  pur- 
chaser on  his  oath.  We  think  it  clear 
that,  where  there  is  other  evidence,  and  the 
Court  has  no  difficulty  in  deciding  upon  it, 
it  is  not  necessary  to  put  the  purchaser  on  his 
oath. 

The  authorities  we  have  referred  to,  after 
laying  down  that,  where  there  is  no  other 
evidence,  the  oath  of  the  purchaser  is  to  be 
taken,  go  on  to  say  that,  if  both  parties  pro* 
duce  evidence,  that  of  the  person  having 
the  right  of  pre-emption  "w  preferable^ 
The  word  always  used  is  "preferable";  it 
is  nowhere  said  that  it  is  to  be  conclusive 
or  necessarily  to  prevail.  It  appears  to  us 
that  the  law  never  was  intended  to  be  put 
higher  than  this,  that,  if  the  evidence  was 
very  evenly  balanced,  and  the  Court  had 
great  difficulty  in  knowing  how  to  decide, 
a  preference  should  be  given  to  the  evidence 
of  the  claimant  of  the  right  of  pre-emption* 

In  the  present  case,  evidence  was  produc- 
ed on  both  sides,  and  the  Court  did  not  con- 
sider it  even/y  balanced,  and  had  no  difficulty 
in  coming  to  a  decision. 
We  dismiss  this  appeal  with  costs. 
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The  28th  February  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Land-disputes — Section  318,  Code  of  Criminal 
Procedure — Possession — Title. 

Case  No.  2836  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Backer  gunge, 
dated  the  i6th  July  1866,  affirming  a  deci- 
sion passed  by  the  Moonsiff  of  Nowcolly, 
dated  the  joth  August  186^. 

Rajessuree  Debia  (Plaintiff),  Appellant, 

versus 

BrindabuUy  Debia  and  others  (Defendants), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Mutty 
Lai  Mookerjee  for  Appellant. 

Baboo  Gopal  Lai  Mitter  for  Respondents. 

To  set  aside  the  effect  of  an  order  made  by  a  Magis- 
trate under  Section  31S  of  the  Code  of  Criminal  Proce- 
dure, the  plaintiff  cannot  sue  for  restoration  of  posses- 
sion on  the  sole  g'round  of  previous  possession  without 
reference  to  title. 

Pundit y  y. — The  special  appellant  con- 
tends that  the  Lower  Appellate  Court  should 
have  confined  itself  to  the  question  of 
plaintiff's,  special  appellant's,  possession  as 
lakherajdar  previous  to  the  award  of  the 
Magistrate  under  Section  318  of  ihe  Code 
of  Criminal  Procedure,  and,  on  proof  of  it, 
restored  possession  to  the  plaintiff  without 
trying  his  lakheraj  title. 

If  the  defendant,  special  respondent,  had 
forcibly  dispossessed  the  plaintiff,  this  plea 
might  apply ;  but  when  a  competent  Court 
has  put  the  defendant  in  possession,  the 
only  remedy  left  to  the  special  appellant  is 
to  prove  his  right  and  title,  and  to  recover 
possession  by  a  regular  suit. 

.  To  set  aside  the  effect  of  an  order  under 
Section  318,  plaintiff  cannot  be  allowed  to 
sue  for  restoration  of  possession  on  the  sole 
ground  of  previous  possession,  without  re- 
ference to  title. 

It  also  rather  appears  that  the  Lower 
Appellate  Court  has  not  decided  the 
question  of  possession  against  the  special 
appellant.  r 

Thus,  as  we  see  no  reason  to  interfere,  we 
dismiss  the  special  appeal  with  coats. 


The  28th  February  1867. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  W. 
Markby,  Judges, 

Suit  to  recover  possession  of  Land — Onus 
bandi — Limitation— Written  Statement. 

1 
I 

Case  No.  2109  Af  1866. 

Special  Appeal  from  a  decision  passed  bp 
Mr,  H,  R,  Maddocksy  Judge  of  BhaugM^ 
t*ore,  dated  the  2gth  May  1S66,  reversing 
decision  passed  by  Baboo  Nurottum  MulUAi 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  isth  July  186$. 

Boolee  Singh  and  others  (PlaintiffsX 
Appellants^ 

versus 

Hurobuns  Narain  Singh  and  others 
(Defendants),  Respondents, 

Mr,  W,  E.  Peacock  and  Baboo  Kalee 
Mohwi  Doss  for  Appellants. 

Baboos  Debeiidro  Narain  Bose,  Kissen  Si 
Mookerjee,  and  Kally  Prosonno   DtUi  ft 
Respondents. 

In  a  suit  to  recover  possession  on  the  aliegatioa 
the  plaintiff  had  been  dispossessed  by  the  defei 
the  onus  is  on  the  plaintiff  to  prove  his  possession 
the  land  in  dispute  within  12  years  preceding^  the  sa** 

Where  a  plea  of  limitation  was  set  up  in  the  d«f4 
ant's  written  statenlent,  and  the  tirst  Court,  coQsid< 
the  written  statement  to  be  prolix,  directed  the  pen 
run  throug^h  a  large  part  of  it,  the  defendant,  dissatisi 
with' this  proceeding  on  the  part  of  the  first  Court,  a} 
ed  to  the  Judge,  complaining  that  no  adjudication 
been  given  on  the  plea  of  limitation.      Held  that 
power  of  a  Court  to  deal  with  written  statements 
appear  to  contain  irrelevant  matter  or  to  he  ai 
tativc  or  unnecessarily  prolix  is  regulated  by 
1 24,  A<51  VI il .  of  1859 ;  and  that,  as  the  plea  of  Itmi 
must  be  assumed  to  have  been   properly  before 
Judge,  he  was  bound  to  adjudicate  upon  it. 

Jackson,  J, — It  appears  to  me  that 
decision    of    the    Lower    Appellate    Coi 
ought  to   be    affirmed.     The    suit    was 
recover   possession  of    16   beegahs   of 
alleged   to   belong   to    plaintiff's   estate, 
though  surrounded  by  lands  of  defendant^ 
estate.     The   suit   was   brought   in  Januj 
1^62,  and  the  allegation  was  Uiat  the  plaini 
had  been  dispossessed  by  defendants  on 
22  nd  of  September  1850.     On  these  allej 
tions,  the  Judge  considered  that  it  was  for  tl 
plaintiff  to  show  that  he  had  been  in  pos 
sion  of  the  land  in  dispute  wifhin  12  yea 
preceding  the  suit. 

The  Judge  was  of  opinion,    considerii 
that  issuer,  that  the  plaintiffs  had  altogethe^l 
failed    to    show    that    they    had    been  iti 
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possessioii  of  the  land  in  question  within  12 
years  aext  before    the    commencement    of 

Hot, 

The  first  ground  of  special  appeal  in  this 
on  is  to  the  effect  that  the  defendant  had 
aoc  IB  fact  set  up  the  plea  of  limitation,  and 
dttt  the  Judge  only  found  it  in  the  grounds 
of  appeal  to  his  Court..  But  it  appears  tb^t 
Ibe  defendants  did  in  fac{  set  up  this  plea» 
tod  that  it,  with  other  pleas,  was  included  in 
^  defendant's  written  statement.  But  the 
incipal  Sadder  Ameen  who  tried  the  suit, 
at  this  writtjen  statement,  observed 
It  it  was  extremely  prolix,  and  be  there- 
)D  roost  irregularly  fined  the  vakeel  who 
filed  it  one  rupee,  aqd  directed  the  pen 
be  mo  through  a  large  part  of  the 
ten  statement,  retaining  only  a  small 
ion  of  it.  The  power  of  the  Court  to 
ll  with  written  statements  which  appear 
contain  irrelevant  matter,  or  to  be  argu- 
itative  or  unnecessarily  prolix,  is  re- 
ted  by  Section  124  of  the  Civil  Pro- 
lore  Code.  It  appears  that  the  defendants 
not  acquiesce  in  this  proceeding  on  the 
of  the  Principal  Sudder  Arpeen,  because 
their  grounds  of  appeal  to  the  Judge 
coroplaiped  that  no  adjudication  bad 
given  upon  their  plea  of  li imitation. 

tbink,  therefore,  that  it  must  be  assumed 
tbe  Judge  had  properly  before  him  the 
of  limitation,  and  that  he  was  entitled, 
in  fact,  bound  to  adjudicate  upon  it. 

[Jhe  case  appears  to  come  very  clearly 
the    observations    of    the    Judicial 
litlce  of  the  Privy  Council  in  the  case 
Maharaja     Koonwar    Baboo     Niirutiun 
versus  Baboo  Nund   Lai   Singh,   re- 
in VIII.   Moore,    page   221    of  the 
ient.    The  words  are :  "  The  appellant 
seeking  to  disturb  the  possession,   ad- 
to  have   existed   for  about  eleven 
i,  of  defendants  who  insist  on  a  posses- 
of  much  longer  duration  as  a  statutory 
to  the  suit.     It  clearly  lies  on  him  to 
ve  that  bar  by  satisfactory  proof  that 
cause  of  action  accrued  to  him  (for  that 
^  way  in  which  the  Regulation  puts 
OB  a  dispossession  within  12  ^ears  next 
fOKthe  commencement  of  the  suit,  and, 
fore,  that  he  or  some  person  through 
he  claims  was  in  possession  during 
periaj."    Accordingly    their    Lord- 
proceeded  in  that  case  '*to  consider, 
Ae  first  place,  what  evidence  there  is 
the  appellant  or  any  person  through 
he  claims  was  in  possession  of  the 
in  qaestion  at  any  time  within  12 
Vol.  VII. 


''^ears  next  before  the  commenceiqent  oi 
*'  the  suit." 

The  Lower  Appellate  Court,  having  the 
whole  evidence  before  it,  has -found  as  a  fact 
that  plaintiffs  had  not  established  their 
possession  to  the  land  in  dispute  withia  it 
years  next  before  the  suit,  and  \i  appears 
to  me  that  this  Court  cannot  interfere  with 
that  finding,  and  that  the  decision  below- 
must  be,  therefore,  affirmed  mth  costs. 

Markby,  J, — I  concur. 


The  ist  March  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/., 
Chief  Justice,  xand  the  Hon'ble  F.  B. 
Kemp,  Judge, 

Conserrancy-— Municipal  Act,  III.  ef  z9(S4f  Sec- 
tion 73,  B.  C— C99t6  of  clearing  jungle. 

Reference  to  the  High  Court  by  Mr.  ff. 
Bell,  Judge  of  the  Principal  Court  of 
Small  Causes  at  Kishnaghur. 

Lord   H.   Ulick   Browne,  Chairman  of  the 
Municipality,  Plaintiff, 

versus 

Womesh  Cbunder  Roy,  Defendant. 

Baboo  Juggodanund  Mookerjee  for  Plaiptiff. 

The  Municipal  Commissioners  were  held  entitled,under 
Section  73,  Act  III.  of  i«64,  B.  C,  to  recover  from  the 
defendant  the  expense  of  clearings  away  any  jungle*^ 
wnich  they  found  on  his  land  upon  his  failure  after 
notice  to  clear  it  himself  within  the  time  speci6»d  in  the 
ootips, 

Case — The  Municipal  Commissioners  of 
the  town  of  Kishnaghur  sue  the  defendant 
under  Section  73,  Act  IIL  of  1864  (Bengal), 
for  expenses  incurred  by  them  in  clearipg 
of  jungle  two  pieces  of  land  in  the  defend- 
ant s  occupation :  one  piece  consisting  of  7 
beegahs  in  the  village  of  Baraibudab ;  and  the 
other  piece  consisting  of  8  coitahs  in  the  town 
of  Kishnaghur. 

The  defendant  pleads  that  he  is  not  liable, 
as  the  notice  required  to  be  served  uqder 
Section  73  was  not  served  upon  him  by  the 
Commissioners. 

Section  73  is  as  follows:  ** Whenever 
"  any  lands  or  premises,  bei»g  private  pro- 
'*  pert)-  or  within  auy  private  enclosure, 
<*  appear  to  the  Mttpigips^l  CpWi^U^ioners  tp 
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be,  by  reason  of  thick  or  noxious  vege- 
tation or  want  of  drainage,  in  a  state 
*'  injurious  to  health,  or  offensive  to  the 
"  neighbourhood,  it  shall  be  lawful  for  the 
"  Commissioners  to  require,  by  notice  in 
"writing,  the  owner  or  occupier  of  the 
"premises  to  clear  and  remove  such  vege- 
"  tation  or  drain  such  premises ;  and,  if  he  do 
"  not,  within  one  week  after  such  notice, 
"  begin  to  cut,  clear,  and  remove  such 
"  vegetation,  or  to  drain  such  land,  and  do 
"  not  complete  such  work  with  due  diligence, 
"the  Commissioners,  their  officers,  and 
workmen,  may,  after  4.8  hours'  notice,  enter 
into  the  said  premises,  and  do  all  necessary 
"  acts  -for  the  purpose  aforesaid,  as  they 
"  shall  think  fit,  and  the  expense  incurred 
"  thereby  shall  be  paid  by  the  owner  or 
"occupier  of  such  premises,  and  shall  be 
"  recoverable  as  a  debt  due  to  the  Commis- 


« 


« 


"  sioners." 


It  appears  from  the  evidence  of  the  Tax 
Darogah  of  the  Municipality  *  *  *  *  that 
the  Medical  Officer  of  the  station  was  of 
opinion  that  sickness  prevailed  in  conse- 
quence of  the  jungle  with  which  the  town 
was  overgrown ;  and,  accordingly,  on  or  about 
the  25th  of  December  1865,  a  public  procla- 
mation was  made  in  the  bazaar,  ordering 
all  persons  to  cut  down  the  jungle  on  their 
respective  properties.  As  this  proclamation 
produced  no  effect,  on  the  loth  January  7,000 
notices  were  issued  under  Section  73  of  the 
Act,  ordering  all  persons  served  with  these 
notices  to  clear  away  their  jungle  within 
SQven  days. 

The  notices  issued  were  as  follows : 


I  St  Notice. 


To  id.  ^.,  of 


street. 


-,  owner  of 


property  No.  — .  Under  the  orders  of  the 
Municipal  Commissioners  you  are  hereby 
informed  that  you  are  required,  within  seven 
days  from  the  present  date,  to  cut  down,  root 
up,  and  remove  all  the  jungle  within  your 
occupation.  You  are  further  required  either 
to  burn  the  jungle  or  to  bury  it  under  two  feet 
of  earth.  Should  you  neglect  to  perform  all 
that  is  required  by  this  notice,  you  .will  incur 
the  penalties  prescribed  in  Act  III.  of  1864, 
Section  73. 

Notice  No.  2. 

To  A.  B. — As  you  have  neglected  to 
comply  with  the  orders  issued  to  you  by  the 
Municipal  Commissioners  about  the  15th 
of  January  last,  notice  is  being  given  to 
you  that  the  Municipal  Commfesioners'  ser- 
vants and  coolies  will,  after  48  hours, 
enter  upon  your  property,  and  carry  into 


effect  every  thing  which  was  required  to  be 
done  under  the  former  notice,  and  whatever  1 
expense  is  thereby  incurred  will  be  levied 
from  you  under  Aft  III.,  1864. 

Municipal  Commis- 1  F.   J.  EARLE,  H.D.,: 
sioners'  Office,  1866.   ]  Vice-Ckairfium, 

The  question  which  is  now  respectfalff 
submitted  for  the  High  Court's  considera- 
tion is  whether  these  notices  were  legal  of 
not. 

It  appears  to  me  that,  under  Section  73,  i 
is  the  duty  of  the  Commissioners,  before  anj 
jungle-cutting  notice  is  issued,  to  satisfjl 
themselves  that  the  particular  jungle  to 
cut  is  a  thick  or  noxious  vegetation  injuri 
to  health  or  offensive  to  the  neighbourh 
But,  before  issuing  these  7,000  notices, 
such  particular  investigation  was  m 
The  evidence  of  the  Tax  Darogah  on 
point  is  as  follows:  "After  the  proclamati^ 
(/".  €.,  the  public  proclamation  in  the  b 
was  issued,  the  Vice-Chairman  ordered 
to  serve  with  a  notice  to  all  persons  who 
not  cut  their  jungle.  The  Committee 
not  institute  a  special  enquiry  in  each 
as  to  what  particular  jungle  was  to  be  c 
that  was  my  duty :  and,  after  I  received 
order  to  serve  the  notices,  I  went  round 
of  the  town  myself,  and  sent  the  Tax 
lectors  over  the  other  parts;  and  it 
after  this  inspection  by  the  Tax  Siicars 
myselt  that  the  notices  were  issHi 
I  cannot  say  whether  I  satisfied  mj 
that  the  defendant's  land  at  Baraibo 
was  covered  with  jungle  before  the  n 
was  issued,  or  whether  the  Tax  Si 
found  out  that  the  land  was  covered 
jungle.  No  list  was  made  out  for 
division  showing  the  several  properti 
which  were  covered  with  jungle." 

Now,  it  appears  to  me  that  the  Munici 
Commissioners  had  no  authority  under 
law  to   delegate   to   their   subordinates 
power  to  issue  notices.  It  was,  in  my  opini 
the   duty  of  the   Commissioners  to   sati 
themselves,  before  the  notice  was  issued, 
the  jungle  required  by  each  notice  to  be 
was     a     noxious     vegetation    injurious 
health.     It   could   not,   1   think,  have 
in  the  contemplation  of  the  Legislature  t 
Tax  Darogahs  and  Tax  Sircars  should  b* 
the  power  to  pronounce  what  jungle 
injurious  to   health,   and   what  not?    Sm 
power  was   given   to  the   Municipal  Co! 
missioners     alone,     and     could     not 
delegated   by  them   to    their  subordinates 
and    thefcr  necessity    for    the    careful   ei 
cise  of  this  power  by  the  Commissionei 
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themselves    is    strongly    illustrated    by    the 
present  case. 

The  defendant  pleads  that  his  premises 
irere  free  from  all  thick  or  noxious  vegeta- 
Ibn  injurious  to  health,  and  raises  an  issue 
m  to  the  necessity  of  the  Commissioners 
tntering  upon  his  premises  at  all.  Now, 
there  is  this  issue  to  be  tried  ?  It  is  an  issue 
which  certainly  ought  to  be  tried;  but  this 
Court  has  no  authority  to  try  it.  The  Com- 
isissioners  have,  under  the  law,  full  power  to 
away  any    vegetation    which   appears 

thm  injurious  to  health ;  and,  before 
rving  any  notice  upon  the  defendant,  they 

e  bound  to  satisfy  themselves  that   the 

Icolar  jungle  which  he  was  required  to 
vas  a  noxious  and  insalubrious  vege- 

n. 

In  delegating   to   their   subordinate    Tax 
lbs  and  Sircars  the  power  of  deciding 
jungle  was  insalubrious,  and  what  was 
t,  they  have  exceeded,  in  my  opinion,  the 
writy  vested    in  them   by   the    law.     It 
not  sufficient  for  them  to  arrive  at  the 
leral  conclusion  that  the  town  was  over- 
with  jungle,  and  in  consequence  un- 
Ithy.      They   were   bound,   before   they 
upon  a  man  to  incur  the  expense  of 
ting  jungle,  -to   satisfy  themselves   that 
premises  in  that  man's  occupation  were 
ia  state  injurious  to  health,  or  offensive  to 
neighbourhood.     Each  individual  had  a 
to  insist  that  the  Commissioners  should 
themselves  of  the  state   of   his  pre- 
before  serving  him  with  a  notice.     It 
not  sufficient  that  the  Tax  Darogah  and 
considered  the  premises  unhealthy. 
Commissioners,  before  issuing  the  notice, 
bound  in  each  case  to  satisfy  them- 
that   the   particular  premises   served 
!tt  the  notice  were,  by  reason  of  thick  or 
1008  vegetation,  in  a  state  injurious  to 
salubrity  of  the  town.     As  they  neglect- 
to  do  this,  I  hold  that  the  notices  issued 
illegal ;  and,  subject  to  the  confirmation 
■Bf  order  by  the  High  Court,  I  dismiss 
case. 

^  judgment  of  the   High    Court  ^  was 

ftacock,     C.     y. — ^It     appears     to     this 

that  the    Municipal    Commissioners 

Ctttided  to  recover  from  the  defendant 

expense*  of   clearing   away  any  jungle 

they  found  on  his  land.     They  can- 

ftcover  for  clearing  away  anything  but 

The  suit  was  for  the  expenses  of 

ig  jungle,  and  the  order  on  the  de- 

rt  was  to  clear  jungle.     The  Judge, 


in  determining  whether  the  plaintiffs  are 
entitled  to  recover  the  cost  of  what  they 
did  clear  away  by  means  of  their  officers, 
would  have  to  ascertain  whether  those 
costs  were  incurred  in  clearing  away  jungle« 

Now,  it  appears  to  us  that  the  Commis- 
sioners had  decided,  upon  the  report  of  their 
Medical  Officer,  that  sickness  had  prevailed 
in  the  town  and  suburbs  in  consequence  of 
the  jungle  which  was  growing  there,  and 
they  therefore  issued  a  proclamation  that  all 
jungle  should  be  cleared.  The  Judge  says 
that  they  had  no  power  to  issue  the  notice 
calling  upon  the  defendant  to  clear  away 
the  jungle  on  his  particular  spot  of  land,  un- 
til the  Commissioners  had  done  that  which 
Section  73  of  the  Municipal  Aft  directed, 
namely,  until  they  had  ascertained  whether 
there  was  noxious  vegetation  growing  upon 
the  defendant's  land. 

It  appears  to  us  that  the  Municipal  Com- 
missioners were  not  Judicial  Officers,  but 
that  they,  as  Ministerial  Officers  looking  af- 
ter the  health  of  the  town,  had  to  decide  whe- 
ther the  jungle  growing  in  the  town  and 
suburbs  was  noxious  vegetation  injurious 
to  the  health  of  the  inhabitants  of  the  town. 
On  the  report  of  the  Medical  Officer,  the 
Municipal  Commissioners  decided  that  the 
jungle  with  which  the  town  and  suburbs 
were  overgrown  was  injurious  to  the  health  of 
the  inhabitants,  and  they  therefore  ordered 
the  issue  of  a  proclamation  requiring  the  jun- 
gle to  be  cleared.  On  the  failure  of  the  in- 
habitants to  comply  with  the  proclamation, 
they  directed  their  officers  to  issue  notices 
to  the  inhabitants  on  whose  lands  there  was 
jungle  growing,  calling  upon  them  to  clear 
the  jungle  within  a  certain  time.  Accord- 
ingly, a  notice  was  issued  to  the  defendant, 
and  the  jungle  on  his  land  not  having  been 
cleared  away  within  the  time  specified  in 
the  notice,  the  Commissioners  authorized 
their  officers  to  issue  a  second  notice  that, 
after  the  expiration  of  48  hours,  the  Com- 
missioners' servants  and  coolies  would  enter 
upon  the  defendant's  land,  and  clear  away 
the  jungle.  They  did  enter  accordingly  after 
48  hours,  and,  if  what  they  cleared  away 
was  jungle,  they  are  entitled  to  recover  the 
expenses. 

Section  21  of  the  Municipal  Aft,  III.  of 
1864  of  the  Bengal  Council,  says:  "The 
"  Chairman  or  Vice-Chairman  may  from  time 
*'  to  time  appoint  all  such  overseers,  clerks,  or 
**  subordinate  officers  or  servants,  as  he  shall 
"think  necessary  and  proper  to  assist  in 
"  the  execution  of  this  Act,  and  may  from 
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**rtime  to  time  remove  any  such  persons,  and 
*'. appoint  others  in  their  places." 

.  Th*  Commiwioocrs,    then,   were    to    be 
asftisted   by  their  officers  and    servants    in 
cauaiBg  aW  noxious  vegetation   which   was 
growing  in  the  town  to  be  cleared.     They 
were  not  bound  like  a  Judicial  Officer  to  surn- 
raoB:  each  individual,  and  to  sit  and  hear  evi- 
dence on  both  sides  in  the  presence  of  the  par- 
ties concerned ;  nor  were  they  bound  to  go 
to  each  particular  spot  of  land  personally 
and  individually  to  ascertain,  by  evidence, 
or  upon  their  own  view,  whether  the  jungle 
growing  there  was  injurious  to  the  health  of 
the  inhabitants  or  not.     They  had  to  ascertain 
in  the  best  way  they  could,  with  the  assistance 
of    their    officers,    whether    there    was    any 
jtingle    growing    in    the    town    which    was 
noxious  and  injurious  to  health,  and,  if  so, 
to   have  it  removed;  if  they   were  obliged 
to  clear  away  the  jungle  on  ihe  defendant's 
land  \n  consfeqtience  of  his  non-comp^iarrce 
with  the  notice  served  upon  hfrti,  he  is  liable 
to  pay  the  costs  incurred  in  rfoing  so.    The 


Baboo  Bhowan^  Churn  DuU  foi 
Defendants. 

As  a  general  rule,  a  suit  cannot  be  brought  in  a  Gfi! 
Court  to  enforce  a  decree  of  a  Revenue  Court  under 
Act  X.  of  1859.  Such  decrees  can  be  enforced  only  hf 
execution,  and  the  ItniitatioB  for  pfocecdmgs  to  cncate 
them  is  defined  by  Act  X.  kself . 

Where  a  defendant  agreed  to  pay  ifie  amount  of  1 
decree  under  Act  X.  by  two  instalfW^nts,  and  the  mnedy 
provided  for  the  enforcement  of  the  contract  in  the 
event  of  the  defendant  making  default  was  the  exeoi- 
t?on  of  the  decree,  and  not  a  suit  in  the  Civil  Conrt— 
Held  than  a  suit  wodd  noi  lie  m  the  Snail  Cause  Ccnrt 
to  recover  the  atnoiMit  of  the  secoad  inslalinent. 

Case. — Thk  plaintiff  attached  the  d^ 
fendant's  property  \n  execution  of  a  decree 
under  Aft  X.  of  1859.  While,  the  propertf 
wa^  under  attachment,  a  eomproiflide  was 
effected  between  the  partfes.  A  ctttsaa  stflB 
of  monef  was  paid  down,  atfd  the  bsdafice; 
amounting  to  Rupees  378,  the  plwutif 
agreed  to  lake  in  two  instalments  payable 
as  under : — 

Rupees  150  in  Pous  1271;  and  Rnpeet 
228  in  Cheyt  1271. 

A  petition,  reciting  the  terms  of  the  COD* 
promise,  was  presented  to  the  Collector  \ff 


word  "  imtrle^'  is  defined  by  Wilsort  to  be  ^r^'^'Tl  "f'J^^"'"*"">'/*'  JT  ^Z 
YfKjTKx  J»"6*^  o"  w->  L^..^*^^A  ««*h  the  defendants  mooktear,  and^  with  tte 
<^ «   tract   suffered   to   he   overspiead    with    ^^^^^.^^  ^  ^^^  decree-holder,  the  proptrty 


vegetation 

*  It  appears  to  us  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendant  what- 
ever expenses  the  Judge  may  find  to  have 
been  incurred  by  them  in  clearing  away  any 
thick  or  rank  vegetation  which  would  fall 
under  the  definition  of  jungle  on  the  defend- 
ant's land. 


The  I  St  March  1S67. 

Present: 

The  Hof/We  Sir  Barnes  Peacock,  Ki.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Judge. 

Jifttodictidft— S«tarc6meHt  of  Act  X.  deoreea— 
LimttafeiiiMir-Iiistalawiit-boadk. 

Reference  to   the   High    Court  by   Mr,  H, 
Belly   Judge   of  the   Principal    Court  of 
r  Small  Causes  at  Kishnaghur, 

Aghore  Chunder  Mookerjee,  Plaintiff, 
•      —  • 

versus 

Wooma  Soonderee  Debea  and  another, 

Defendants.  • 

No  one  for  Phiintiff. 


seized  in  execution  was  released  from  H^ 
tacbment.  This  petition  -was  signed  ot 
behalf  of  the  defendants  by  the»r  mookteai» 
and  is  dated  3rd  August  i86i.  The  \fA 
instalment  of  Rupees  228  not  having  beea 
paid,  the  plaintiff,  on  the  9lh  March  (866, 
applied  to  the  Collector  for-  executtoa  of  tlK 
balance  due  under  his  decree ;  but  his  appfr* 
cation  was  rejected  imder  Section  92,  Act 
X.  of  1859,.  as  the  original  judgm^rt  was  fort 
sum  under  500  rupees,  and  more  than  thisff 
years  had  elapsed  from  the  paosiDg  of  tbe 
decree.  The  plaiatiff  now  sues  the  defead- 
ants  under  the  agreement  of  5rd  Augiitf 
1864  to  recover  this  last  instalment  ii 
Rupees  228,  for  which  he  was  nnable,  i» 
consequei>ce  of  the  provisions  of  Sectioa  ^ 
Ad  X.  of  1 8^9,  to  take  o«t  execuUon  in  tl» 
Collector's  Court 

The  defendants  plesid  that  th^  are  v^ 
liable,  as  the  instalments  due  und«r  the 
agreement  of  3rd  August  1864  were  c»ly 
recoverable  by  process  of  execution  under 
the  Adl  X.  decree;  and,  as  that  decree  was 
not  executed  within  the  period  prescri^d 
by  Section  92,  Aft  X.  of  1859,  the  pfeintiff  fe 
not  entitled  to  recover.  The  defendant 
petition  of  the  3rd  August,  after  reciting 
the  particulars  of  the  case,  is  as  follow* 
"  The  balance  of  Rupees  378  due  to  the 
decree-holder,  we  hereby  promise  iovif'^^ 
the  folfowing  instalments,  namely,  Rflpc^ 
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i$o  in  Pous  12'jiy  and  Rupees  228  in  Cheyt 
1271 ;  and,  should  we  make  default  in  the 
paymeni  of  the  instalments,  we  will  pay 
interest  at  the  rate  of  1 2  per  cent,  upon  the 
aunonnt  in  arrear ;  and  should  the  decree- 
bolder  experience  any  difficulty  in  realizing 
the  money,  the  whole  amount  with  interest 
is  to  be  recoverable  from  us  by  carrying  out 
the  execution  of«the  decree.  We»  therefore, 
pray  that  this  petition  may  be  filed  with  the 
papers  of  the  case,  and  the  attached  pro- 
perty be  released  from  attachment."  This 
petition  was  signed  on  behalf  of  the  defend- 
ants by  their  geneial  mooktear,  and  agreed 
to  by  the  decree-holder. 

The  question  which  is  now  respectfully 
lobmitted  for  the  High  Court's  decision  is, 
whether  the  plaintiff  can  sue  under  this 
greement  for  the  last  instahnent  of  Rupees 
w8,  for  which  he  was  debarred  from  taking 
execution  under  the  limitation  prescribed 
by  Section  92,  Act  X.  of  1859. 

I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover.  Money  due  under  a  decree  is 
as  much  a  debt  as  money  due  in  any  other 
way;  and,  although  three  years  had  elapsed 
ibce  the  giving  of  the  decree^  and  the 
pbintifl  was  thereby  debarred  from  his 
lemedy  under  the  decree,  still  the  debt  was 
cne  which  was  due  to  him  and  legally  reco- 
.^iferable,  unless  barred  by  the  general  Law 
.ft  Limitation.  Now,  I  am  of  opinion  that 
il  will  not  be  barred,  provided  that  the  peti- 
ft»  filed  by  the  defendant's  mooktear  on 
4e  3rd  August  1864  can  be  considered 
■W  acknowledgment  in  writing,  reviving, 
.toder  Section  4,  Act  XIV.  of  1859,  ^^^  "g^^ 
'«{ action  to  the  plaintiff. 

The  question,  therefore,  arises.  Is  the  peti- 

pn  of  the  3rd  August  such  an  acknowledg- 

t  as  the  Act  requires  ^    The   words  of 

on  4  are  as  follows  :  "If,  in  respect  of 

••p  legacy  or  debt,  the  person,  who  but  for 

wLaw  of  Limitation  would  be  liable  to  pay 

w  same,  shall  have  admitted  that  such  debt 

ot  legacy,  or  any  part  thereof,  is  due  by  an 

acknowledgment  in  writing  signed  by-  hiniy 

*ww  period  of  limitation  shall  be  computed 

"»» soch  admission." 

Under  this  Section,  therefore,  the  admis- 
w  must  be  made  in  writing,  and  signed  by 
J^''w/i  liable.     Not  a  word  is  said,  as  in 
.'^Ott  19,  of  an   acknowledgment  by  an 
■%nt.     The   petition   of   the   3rd   August, 
jjyp  whicfi  this  suit  is   brought,    was    not 
^yf^  by  the  defendants,  but  by  their  au- 
:J***e<l  agent      Is,   therefore,   the   signa- 
ls* of  their  agent  such  an  acknawledgment 
•  Section  4  requires  1    I    certainly  think 


it  is.  The  mooktear,  in  presenting  the  peti- 
tion on  behalf  of  the  defendants,  was  acting 
within  the  scope  of  his  authority,  and  for 
Iheir  benefit ;  and,  after  obtaining  the  release 
of  their  property  from  attachment,  they 
clearly  showed,  by  paying  the  first  instal- 
ment of  Rupees  150,  that  they  had  ratified 
the  agreement  which  had  been  made  by 
their  mooktear  with  their  concurrence  and  on 
their  behalf.  I,  therefore,  think  that  the  sig- 
nature of  the  mooktear  on  behalf  of  the 
defendants  is  a  sufficient  signature  under 
Section  4  to  revive  the  cause  of  action ;  and 
that  the  plaintiff,  though  debarred  from  his 
remedy  under  the  Act  X.  decree,  is  neverthe- 
less competent  to  sue  for  the  instalment  of 
Rupees  228  acknowledged  to  be  due  in  the 
defendant's  petition  of  3rd  August  1864  ; 
and,  subject  to  the  confirmation  of  ray  order 
by  the  High  Court,  a  decree  has  been  given 
for  the  plaintiff. 

The  judgment  of  the  High  Court  was  de* 

liver ed  by — 

Peacock,  C.  J, — It  appears  to  us  that,  as  a 
general  rule,  a  suit  cannot  be  brought  in  the 
Civil  Courts  to  enforce  a  decree  of  the 
Revenue  Courts  under  Act  X.  of  1859.  These 
decrees  can  be  enforced  only  by  execution, 
and  the  limitation  for  proceedings  to  execute 
decrees  of  that  nature  is  defined  by  Act  X. 
of  1859  itself. 

Then  the  question  arises,  Whether  there 
was  a  new  contract  in  this  case  which  the 
plaintiff  can  enforce  by  suit  in  the  Civil 
Courts .?  If  the  contract  of  the  defendant 
had  been  simply  that,  in  consideration  of 
the  plaintiff's  withdrawing  the  attachment, 
he,  the  defendant,  would  pay  down  a  certain 
portion  of  the  decree,  and  pay  the  remainder 
of  the  decree  by  two  instalments,  the  plaint- 
iff would  have  been  at  liberty,  on  default  of 
payment  according  to  the  terms  of  the 
contract,  to  have  sued  in  the  Civil  Courts 
for  the  enforcement  of  that  contract;  and, 
if  the  amount  had  been  within  the  limit  of 
the  jurisdiction  of  the  Small  Cause  Court, 
he  might  have  sued  in  that  Court.  But,  in 
this  case,  the  contract  specifically  points  out 
the  mode  in  which  the  instalments,  which 
the  defendant  agreed  to  pay,  were  to  be 
enforced  in  the  event  of  his  not  paying 
them.  The  contract  says  :  "  If  the  instal- 
I  ments  are  not  paid,  then  you,  in  execution 
,  of  that  decree,  will  recover  the  whole  amount 
'  of  the  instalments  wiih  interest  by  executing 
I  the  decree."  So  that,  by  the  terms  of  the 
contract  bj^  which  the  defendant  agreed  to 
pay  the  instalments,  the  remedy  was  pointed 
out  for  the  enforcement  of  the  contract  in 
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the  event  of  the  defendant's  making  default. 
That  remedy  was  the  execution  of  the 
decree,  and  not  a  suit  in  the  Civil  Courts. 

Under  these  circumstances  we  are  of 
opinion  that  a  suit  will  not  lie  in  a  Small 
Cause  Court  to  recover  the  amount  of  the 

9 

instalment  which  the  defendant  agreed  to 
pay  to  the  plaintiff  in  Cheyt  1271. 

We  may  as  well  remark  that,  according 
to  the  date  of  the  contract  and  the  date  of 
the  decree,  it  appears  that  ample  time  re- 
mained to  the  plaintiff  to  enforce  the  decree 
in  the  event  of  the  second  instalment  not 
being  paid  in  Cheyt  1271  according  to  the 
terms  of  the  contract. 


The  ist  March  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Jurisdiction-^Review— Appeal. 

Case  No.  2595  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  Small  Cause  Court,  exercis- 
ing the  powers  of  a  Principal  Sudder 
Ameen  of  Booghly,  dated  the  24th  July 
1 866,  ci firming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the 
2Sth  April  1866, 

Brojonath  Koondoo  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Jumeeroonissa  Bibee  and  others  (Defend- 
ants), Respondents. 

Baboo  Mohendro  Lai  Seal  for  Appellants. 

Baboo  Khetturnath  Bose  for  Respondents. 

A  Lower  Court  has  no  jurisdiction  to  review  a  judg' 
ment  appealed  from,  nor  has  the  Lower  Appellate  Court 
jurisdiction  to  entertain  an  appeal  from  the  judgment 
so  passed  on  review. 

Glover^  J. — This  suit  was  originally 
brought  in  1862  against  a  number  of  defend- 
ants, including  Meah  Jan,  the  father  of  the 
special  respondent,  for  resumption. 

All  the  defendants,  except  Meah  Jan,  who 
did  not  appear,  alleged  on  that  occasion  that 
the  land  was  veritable  lakheraj,  held  as  such 
from  before  1790. 

The  Court  of  first  instance  dismissed 
plaintiff's  suit ;  but  the  Judge  on  appeal  held 
that  no  lakheraj  title  had  been  made  out, 
and  therefore  decreed  it. 

In  1865  Jumeeroonissa  Bibee,^  daughter 
of  Meah  Jan,  applied  to  the  Moonsiff  for 
a  review  of  his  judgment  of  the  5th  Decem- 


ber 1863,  on  the  ground  that  she  had  had 
no  notice  of  the  suit,  and  that  her  father 
had  died  before  that  suit  was  instituted.  She 
pleaded  on  the  merits  that  the  land  was 
lakheraj  and  her  own  property. 

The  Moonsiff,  on  this  application,  reviewed 
his  former  order,  and  gave  Jumeeroonissa 
Bibee  a  decree. 

And  this  order  was  after\Vlirds  upheld  by 
the  Principal  Sudder  Ameen  on  appeal. 

It  is  now  urged  specially  that  the  Moon- 
siff had  no  power  to  review  his  judgmefl 
and  that  all  the  proceedings  taken  since  thi 
date  of  the  first  order  on  appeal  have  bci 
without     jurisdiction,     and,     consequend; 
illegal. 

There  can  be  no  doubt  that  the  case  is 
Under  Section  376  of  Act  VIII.  of  185 
the  Moonsiff  had  no  authority  to  review 
original  order,  inasmuch  as  that  order  h: 
been  the  subject  of  an  appeal  to  a  hig 
Court,  and  had  been   decided  on  app 
Equally  the  Principal  Sudder  Ameen  h 
no  power  to  take  up  the  case  on  appeal  fr 
the  Moonsiff,  and  try  it  on  its  merits,  th< 
having   been   no  jurisdiction   in   the  C 
of  first  instance.     It  is  argued  by  the  sp 
respondent    that,    as  the    Appellate    Coi 
has   decided   on   the  merits  of  his  die 
plea,  the  objection  now  taken  is  a  techni 
one  merely,  and  should  not  be  allowed, 
there  is,  we  observe,  a  great  difference 
tween  a  Court's   hearing  a  case   in  ap 
when  the  parties  have  a  right  to  be  h 
and   granting  a  review   of   the    same  c 
which  is  a  matter  solely  within  the  di 
tion  of  the  Judge,  and  no  amount  of  su 
quent  enquiry  into  the  merits  of  a  case 
cure  a  want  of  original  jurisdiction. 

We,  therefore,  reverse  the  last  order 
the  Principal  Sudder  Ameen  and  also  of 
Moonsiff  admitting  a  review,  and  restore 
case  to  the  status  quo.  Under  the  circ 
stances,  both  parties  will  pay  their  own  0 
in  all  the  Courts. 


The  1st  March  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glo\ 

Judges. 

Sale  of  Putnee. 
Case  No.  2569  of  1866^ 

Special  Appeal  from  a  decision  passed  by 
Additional  Judge  of  Jessore,  dated 
joth  June  1866,  affirming  a  decisis 
passed  bf  the  Moonsiff  of  that  Disirii 
dated  the  22nd  March  i8G$. 
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Shnroop  Chonder  Bhoomick  and  others 
(Plaintiffs),  Appellants. 

versus 

Rajah  Pertab  Chunder  Singh  and  others 
(Defendants),  Respondents, 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboos    Issur    Chunder    Chuckerhutty    and 
BungsheedhVr  Sein  for  Respondents. 

A  putnee  sale  under  Reg-ulatlon  VIII.,  18 19,  is  invalid 
if  tbere  was  no  arrear  of  rent  at  the  date  of  sale,  whe- 
Uicr  notice  of  the  fact  had  been  given  to  the  Collector 
or  not  at  the  time  of  sale. 

Trevor,  J. — Plaintiff  sues  to  set  aside 
sale  of  his  putnee  talook  which  had  taken 
place  under  Regulation  Vlll.  of  18 19,  mainly 
n  the  ground  that,  at  the  time  of  the  sale, 
ere  was  no  balance  on  the  mehal,  all  ar- 
ars  having  been  paid  upon  it  into  the  sudder 
tcherry  of  the  zemindar  at  Paikparah  some 
2  days  prior  to  the  sale. 
The  defendant,  zemindar,  admits  that  the 
egations  of  the  plaintiff  are  correct. 
The  defendant,  purchaser,  pleads  that  the 
t  is  a  collusive  one  between  the  zemindar 
the  old  putneedar,  with  a  view  of  restor- 
the  latter  to  possession  ;  that  the  arrear 
the  rent  was  not  paid  into  Paikparah  till 
r  the  sale ;  and  that  the  receipts  are  ante- 
d  ;   that,  consequently,  as  there  was  an 
ear  at  the  date  of  sale,  the  ])resent  suit 
uld  be  dismissed. 

The   first  Court  dismissed  the   plaintiff's 

t.      The  Appellate  Court  found  that,  even 

the  money  due  was  bond  fide  paid  in  before 

sale  as  alleged  by  plaintiff,  siill,  as  there 

ample  time  either  for  plaintiff  or  zemin- 

10  stay  the. sale,  and  they  failed  so  to 

the  sale   is  not  invalidated,    the  more 

ially  as  the  sale  was  made  in  the  manner 

with  the  forms  prescribed  in  Regulation 

1.  of  18 1 9. 

Plaintiff   now    appeals    specially,    urging 

the  fact  of  no  notice  having  been  given 

the  payment  cannot  validate  a  sale,  pro- 

ed  the  payment  were  really  made  as  alleg- 

by  him ;  and  that,  consequently,  the  case 

ould  be  remitted,  in  order  that  the  Judge 

y  find  whether  there  was  any  arrear  or 

,  and,  in  case  there  was  not.  to  give  him, 

intiff,  a  decree. 

We  cannot  find  the  precedent  alluded  to 
the  Judge ;  but  think  it  clear  that,  if  there 
no  a^ear  of  rent  at  the  date  of  sale, 
.  iether  notice  of  the  fact  had  been  given 
^*  \  the  Collector  or  not,  the  sale  must  be  set 
'''•^■^ide.  It  is  true  that,  by  (!!lause  2,  Section 
-4,  Regulation  Vlll.  of  1819,  va  summary 
^l&qairy  may  be  made  at  the  time  of  sale 
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as  to  the  fact  of  arrear  or  not ;  but  it  is  not 
imperative  on  the  putneedar  to  demand  a 
summary  enquiry;  he  may  reserve  the  ques- 
tion for  a  regular  suit ;  and,  if  on  a  regular 
suit  it  should-- appear  that  there  was  no 
arrear,  then  under  Clause  i.  Section  14  of 
the  above  cited  law,  the  Court  is  to  take 
care  that  the  purchaser  is  indemnified 
against  all  loss  which  may  have  accrued  in 
consequence  of  the  sale  which  has  been  re- 
versed by  reason  of  there  being  no  arrear 
remaining. 

We  remit  the  case  to  the  Judge  with 
directions  that  he  will  enquire  into  the  bona 
fides  of  the  payment  alleged  to  have  been 
made  by  the  plaintiff  at  Paikparah  on  the 
15th  Kartick,  12  days  before  the  sale,  and 
pass  whatever  orders  may  eventually  seem 
necessar}-,  keeping  in  mind,  if  the  sale 
should  be  reversed  in  consequence  of  there 
being  no  arrear,  the  last  paragraph  of  Clause 
I,  Section  14,  Regulation  Vlll.  of  1819. 


The  1st  March  1867. 

Present : 

The  Honble  F.  W.  Kemp  and  W.  Markby, 

Judges, 

Cross-decrees— Purchaser  of  Decree. 
Case  No.  305  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moidvie  Syud  Jmdad  Ali  Khan,  Princi- 
pal Sudder  Ameen  of  Tirhoot,  dated  the 
26th  June  1866, 

Mussamut   Peeloo   Chowdhrain   and   others 
(Defendants),  Appellants, 

versus 

The  Cour^  of  Wards,  on  behalf  of  Maharajah 
Luchmessur  Singh,  minor  (Plaintiff),  Re- 
spondent, 

Mr.  C.  Gregory,  Moonshee  Ameer  Ali,  and 
Baboo  Dwarkanath  Mitter  for  Appellants. 

Bahoos  Ki'shen  Kishore   Ghose  and  Juggn. 
danund  Mookerjee  for  Respondent. 

Suit  laid  at  Rupees  38,281-6-6. 

Where  execution  of  A''s  decree  apainst  B  was  stayed 

pendinir  the  passing^  of  a   decree   in  H^s  cross-suit 

Hkld  that  no  subsequent  purchase  of  B^s  rights  and 
interests  in  his  cross-suit  could  be  set  up  as  a  bar  to 
i4'5  rig-ht  to  attach  the  whole  of  the  decree  in  the  cross- 
suit  in  execution  of  his  decree  against  B. 

Markby,  /.— Thk  facts  of  this  case  are 
not  in  dispute.  Mr.  Anderson  was,  when 
this  suit  was  brought,  the  manager  appointed 
by  the  Qourt  of  Wards  of  the  estate  of 
Maharajah  Luchmessur  Singh  Bahadoor  a 
minor;  and  it  appears  that  in  1862  he  made 
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a  claim  on  behalf  of  the  Maharajah  against 
one  Jhoomuk  Chowiihry  for  arrears  of  rent 
due  in  respect  of  certain  lands  held  in 
tkeeka  by  jhoomuk  Chowdhry  during  the 
lifetime  of  the  late  Maharajah.  Jhoomuk 
Chowdhry  admitted  the  claim,  and  gave  to 
Anderson  three  bonds  as  securities  for  pay- 
ment of  the  claim  with  interest.  At  the  same 
time  Jhoomuk  Chowdhry  was  pressing  a 
claim  for  Rupees  2,56,000  against  the  estate 
for  various  articles  supplied  to  the  late 
Maharajah,  and  Anderson  gave  to  Jhoomuk 
Chowdhry  a  perwannah,  stating  that  he 
would  realize  the  amount  due  on  the  bonds 
out  of  any  sums  that  might  be  found  to  be 
due  by  the  estate  to  Jhoomuk  Chowdhry  in 
respect  of  this  claim. 

Subsequently,  Anderson  sued  Jhoomuk 
Chowdhry  upon  these  bonds.  At  that  time 
a  cross-suit -was  pending  in  the  same  Court 
which  Jhoomuk  Chowdhry  had  instituted 
again$t  Anderson  in  respect  of  his  claim  on 
the  estate  for  Rupees  2,56,000  as  above 
mentioned.  Jhoomuk  Chowdhry  objected 
to  Anderson's  suit  that  it  was  brought  in 
violation  of  the  terms  of  the  perwannah, 
which  suspended  the  right  of  action  on  the 
bonds  until  the  amount  due  to  Jhoomuk 
Chowdhry  was  seilied.  The  Principal  Sud- 
der  Ameen,  however,  thought  that  the 
perwannah  was  no  bar  to  the  suit,  and  on  the 
27th  July  1863  gave  Anderson  a  decree  in 
that  suit  for  Rupees  82,876-3-6  ;  but,*acting 
upon  the  discretionary  power  vested  in  him 
by  Section  209  of  the  Code  of  Civil  Pro- 
cedure, he  stayed  the  execution  in  that  suit 
until  the  decree  should  be  passed  in  the 
cross-suit. 

Subsequently  to  these  proceedings,  Jhoo- 
muk Chowdhry  sold  one-half  of^his  rights 
and  interests  in  his  pending  suit  against 
Anderson  to  one  Ramodheen,  and  Ramo- 
dheen  was  made  a  co-plaintiflE  in  that  suit ; 
but  the  order  for  thia  pwrpos.e  waJ$  made  on 
the  joint  application  of  Jhoomuk  Chowdhry 
and  Ramodheen,  without  any  notice  of  the 
application  having  been  given  to  Anderson. 

On  the  29th  February  1864,  Jhoomuk 
Chowdhry  obtained  from  the  Principal 
Sudder  Ameen  a  decree  against  Anderson 
for  Rupees  76,566-13  in  respect  of  his 
claim  against  the  estate  of  the  Maharajah. 
While  this  decree  was  under  appeal,  Ramo- 
dheen sold  his  interest  in  the  suit  to  one 
Mussamut  Peeloo  Chowdhrain,  but  it  does 
not  appear  that  she  was  ever  made  a  co- 
plaintiff.  The  decree  of  Jhoomuk  Chowdhry 
was  affirmed  by  this  Court  in  December 
1865. 


Soon  after  (his,  Anderson  pioc^edtd  to 
execute  his  decree  by  attaching  the  decree 
which  had  been  obtained  against  himsetf 
in  the  cross-suit.  Ramodheen  and  Peeloo 
Chowdhrain,  however,  objected  that  only 
half  of  the  amount  due  under  this  decri 
could  be  attached  by  Anderson  in  respect 
of  his  decree  against  Jhoomuk  Chowdhrf, 
inasmuch  as  they  were  bond  ^de  purchasers 
for  valuable  consideration  of  the  other  b^lL 
The  claim  of  Anderson  was,  accordingly,  re* 
jected  in  the  summary  department  to  tiiii 
extent,  and  he  then  brought  the  present  suit 
to  have  his  right  declared  to  attach  thewhok 
of  the  decree  in  the  cross-suit  in  execution 
of  his  decree  against  Jhoomuk  Chowdhiyi 
and  also  to  set  aside  the  sale  by  Jhoomu^ 
Chowdhry  to  Ramodheen  as  a  fictitious  ai 
collusive  transaction  intended  to  depri 
him  of  his  rights  under  his  decree. 

The  Principal  Sudder  Ameen  found  th; 
the  sale  to  Ramodt^een  was  real  and  bo 
fide,  but  held,  nevertheless,  that,  until  A: 
derson's  claim  under  his  decree  was  s 
fied,  neither  Ramodheen  nor  Peeloo  Cbov- 
dhrain   could   appropriate    any  part  of  t 
decree   in    the   cross-suit.     He   according! 
directed  this  decree  to  be  sold  in  executioi 
of  Anderson's  decree  without  regard  to  ib^ 
sale  by  Jhoomuk  Chowdhry  to  Ramodheen, 
and  by  Ramodheen  to  Peeloo. 

The  question  in  appeal  arises  on  the  laiter 
part  of  the  decision  only,  and  it  is  a  simpk 
question  of  law  turning  upon  what  is  th# 
true  effect  of  the  order  of  the  Principal, 
Sudder  Ameen  staying  the  execution  of 
Anderson's  decree,  until  it  was  ascertained 
what  was  due  to  Jhoomuk  Chowdhry  in  tht 
cross-suit. 

It  is  to  be  remarked  that  this  order  wa* 
passed  entirely  for  the  benefit  of  Jhoomuk 
Chowdhry,  and  deprived  Anderson  of  his 
ordinary  right  of  executing  his  decree  against 
the  person  and  properly  of  his  debtor. 
After  this  order  was  passed,  Anderson  coald 
not  proceed  to  attach  any  part  of  the  pro- 
perty of  Jhoomuk  Chowdhry,  because  exe- 
cution, of  which  attachment  is  the  first  step, 
was  stayed  by  the  order.  Even  under  the 
most  favorable  circumstances,  and  giving 
Anderson  all  he  now  asks  for,  still  he  will 
have  been  deprived  o(  his  ordinary  rights  at ' 
a  decree-holder  without  any  compensation; 
and,  as  Jhoomuk  Chowdhry  has  recovered  in 
the  cross-suit  less  than  the  amount  of  An- 
derson's decree,  it  is  very  probable  that  An- 
derson may^liever  realize  the  whole  d^bl  do* 
to  the  Maharajah's  estate.    But,  if  wo  W«w 
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to  hold,  as  is  contended  by  the  purchasers  of 
)hoomuk  Chowdhry's  decree,  that  Jhoomuk 
Qwwdhry's  rights  over  this  decree  were 
irtiolly  unfettered  by  the  order  staying  exe- 
nrtioD,  we  should  place  Anderson  in  a  posi- 
Pon  which  the  Legislature  can  hardly  have 
contemplated.  For  not  only  could  Jhoomuk 
Cbowdhry  voluntarily  alienate  his  rights  in 
fe  cross-suit,  t)ut  any  person  obtaining  a 
iKxce  against  Jhoomuk  Chowdhry,  subse- 

tit  to  Anderson's,  could  attach  this  por- 
of  Jhoomuk  Chowdhry's  property,  so  as 
^DiBtly  to  exclude  Anderson. 

X  therefore,  think  that  the  only  equitable 
Mraction  that  can  be  put  upon  this  order 
[that  it  specially  appropriated  the  proceeds 
Jhoomuk   Chowdhry's  suit  to  the  satis- 
tion  of  Anderson's  demand  in   precisely 
same  manner  as  if  Anderson  had  ob- 
an  order  of  the  Court  of  that  date 
clung     the     rights     and     interests     of 
)mok  Chowdhry  in   his   suit.      I   think 
Anderson  is  in  precisely  the  same  con- 
ion  as  a  creditor  who  has  obtained   an 
iment  by  written  order  under  the  Act, 
which  case,  undoubtedly,  no  subsequent 
ichase  could  be  set  up  against  the  right 
llhe  attachment- creditor. 

For  these  reasons  I  think  that  the  order 

ihc  Principal   Sudder  Ameen   directing 

'  the  decree   be  put  up    for    sale,    ir- 

tive  of  the  kubalas,  is  right,  and  that 

appeal  ought  to  be  dismissed  with  costs. 

p  may  observe  that  the  question,  whether 
assignee  of  a  decree  takes  it  subject  to 
rights  of  set-off  created  by  the  first 
9e  of  Section  209,  does  not  arise  in  this 
(w  5  Weekly  Reporter  (Miscellaneous) 
;6  Weekly  Reporter  (Miscellaneous)  72, 

**-73). 


>  7- — I  concur  in  this  judgment. 


Ranee  Shurut  Soonduree  Debia  (Piaintiif}i 

Appellant^ 

versus 

The  Collector  of  Mymensingb,  on  behalf  of 
Government,  and  others  (Defendants), 
Respondents, 

Baboos  Dwarkanath  Miller  and  Dehendro 
Narain  Rose  for  Appellant. 

Rahoos  Kishen  Kishore  Ghose  and  Juggoda^ 
nutid  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  22,202-12. 

The  Court  of  Wards  has  authority,  under  Section  10, 
Regulation  X.,  1793,  to  determine  the  proper  remunera- 
tion to  be  given  to  the  manager  of  an  estate  under 
their  charge,  and  the  Civil  Courts  have  no  power  to 
uestion  the  arrangements  made  by  the  Court  of 
Wards. 


qui 
W 

Lochy  J, — We  dismiss  this  appeal  with 
costs,  as  there  are  no  grounds  for  interfering 
with  the  judgment  of  the  Court  below. 
The  first  point  is  abandoned  by  the  appel* 
lant.  The  Court  of  Wards  has,  under  the 
provisions  of  Section  10,  Regulation  X., 
1793,  authority  to  determine  the  proper 
remuneration  to  be  given  to  the  manager 
of  an  estate  under  their  charge,  and  the  Civil 
Courts  have  no  power  to  question  the 
arrangements  that  the  Court  of  Wards  may 
make. 


The  1st  March  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Selon- 
Karr,  Judges, 

on  jof  CiTil  Courts— Appointmeat  of 
iiaiViger  by  Court  of  wards. 

Case  No.  i*]^  of  1866. 


2"'''  Apptal  from  a  decision  passed  by 
^Oficialing  Principal  Sudder  Ameen 
VMymensingh,  daled  Ike  gih  May  1666, 

Vol.  VII. 


The  I  St  March  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Ezecntion  of  decree— Claims  to  attached  pro* 

perty. 

Lowazima  Miscellaneous  Appeal  from    an 
order  passed  by  Raboo  Kedarnath  Baner" 
jecy   Principal    Sudder   Ameen    of  EcLsi 
Rurdwan,  dated  the  21st  November  1866, 

Greeja  Bhoosun  Mitter  (Objector), 
Appellant, 

versus 

Kishen  Kishore  Ghosh  (Decree-holder), 

Respondent, 

Mr,  C,  Gregory  for  Appellant. 

No  one  for  Respondent. 

A  obtained  a  money-decree  afainst  B  declaring 
certain  properties  belonginof  to  a  liable  to  be  sold  in 
satisfaction  of  it.  Other  decrees  were  subsequently 
obtained  a^inst  B^  in  execution  of  one  of  which  certtio 
of  these  propeJties  were  sold  (subject  to  the  lien)  and 
purchased  by  A  himself,  and,  in  execution  of  another, 
certain  others  were  sold  also  (subject  to  the  lien)  and 
purchased  by  C.     On  A  proceeding  to  execute  his  own 
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decree  a^inst  B,  C  sought  to  have  it  declared  that 
satisfaction  should  be  entered  upon  it  to  the  extent  of 
the  value  of  the  property  purchased  hy  A.  Held  that 
C  was  not  entitled  to  appear  in  the  execution-proceed- 
ings following  upon  a  case  to  which  he  was  no  party. 


satisfaction  of  Kishen  Kishore's  decree, 
possibly  take  other  proceedings  by  regular 
civil  suit  against  Kishen  Kishore  to  establish 
his  rights ;  but  he  certainly  cannot  be  en- 
titled to  appear  in  the  execution -proceed- 
ings following  upon  a  case  to  which  he  was 
no  party. 

I  cannot,  therefore,  order  this  appeal  to 
be  received  as  prayed.  • 


After  consultation  with  one  of  my  learn- 
ed brothers,  I  have  no  doubt  whatever  upon 
this  application.  The  case  is  this.  One 
Kishen  Kishore  obtained  a  money-decree 
against  Gyetree  Debia,  by  which  decree  it 
was  declared  that  8  properties  belonging 
to  Gyetree  would  be  liable  to  be   sold  in 

satisfaction  of  that   decree.     Subsequently,  'pj^g  j^^  March  1867. 

other  decrees  having  been  obtained  against 

the  same  Gyetree,   in  execution  of  one  of  Present : 

these,  some  of  the  properties  in  question  were  rru    u     ^  1    t    o   t     1    .»      <v    2 

sold  and  purchased  (subject  to  the  lien)  by  ^he  Hon  ble  L.  S.  Jackson,  7«rfi'.. 

Kishen  Kishore  himself;  and,  in  execution  Appeal— Trial  of  separate  issues. 

of  a  second  decree,  certain  others  were  sold     „    .  .        ^    ,     r-,  ^  nr    j 

also  (subject  to  the  lien)  and  purchased  by  1  P^^^^^on  of  the   Court  0/  ]\  ards,  as  repre- 

the  petitioner.     It  seems  that  Kishen  Kishore  ^f;f  ^«^  ^^<^  l'!^^{  '>f^^'  ^^/f  ^^M  P^^^<'^ 

is  now  proceeding  to  execute  his  own  decree  Chwider    Singh,    appealing    against  an 

against  Gyetree,  and  is  executing  it  by  the  order  0/ the  Judge  0/ the  24-Pergunnahs 

sale  of  the  property  which  has  been   pur-  P^^^^^  ^«  ^^^  3oth  November  1866. 

chased  by  the  petitioner.     The  petitioner  Mr,  R.  V.  Doyne  for  the  Petitioner. 

applied  to  the  Court  below  in  the  execution-  An  appeal  will  not  lie  from  the  separate  determination 
case  of  Kishen  Kishore  versus  Gyetree,  of  an  isolated  issue  of  law  or  fact  before  the  Uking  of 
to    have  it  declared  that  satisfaction  should     evidence  on  the  remaining  issues, 

be  entered  upon  the  original  decree  obtained        Deputy  Registrar, — This  is  an  appeal  from 

by  Kishen  Kishore  to  the  extent  of  the  value    an  order  in  a  regular  suit  passed  in  the  course 

of  the  property  which  Kishen  Kishore  had  .  of  the  suit  and  relating  thereto  prior  to  the 

purchased.     He   admitted  that  the  property  ,  decree. 

which  he  himself  had  purchased  was  sub-       The  suit  is  still  pending  on  the  file  of  the 

ject  to  the  lien  of  Kishen  Kishore's  decree ;    Lower  Court. 

but  he  contended  that  it  was  only  subject       According  to  the  provisions  of  Section  363, 

to  that  lien  to  the   extent  of  the   balance    Act  VIII.  of  1859,  no  appeal  lies  from  any 

after  making  allowance  for  the  value  of  the    such  interlocutory  order,  but  **  any  error"  or 


property  purchased  by  Kishen  Kishore 
himself.  This  application  having  been  re- 
ftfsed  by  the  C\)urt  below,  he  comes  up  here 
in  appeal.     The  Deputy  Registrar  has  re- 


*'  defect,"  &c.,  insuch  an  order,  *'  affecting  the 
merits  of  the  case,"  &c.,  may  be  set  forth  as 
a  ground  of  objection  in  the  memorandam 
of  appeal  (from  the  final  decree). 


fused  to  receive  the  appeal  on  the  ground  I  beg  to  refer  the  appeal  to  the  Judge 
that  the  petitioner  was  no  party  to  the  exe-  presiding  in  the  Miscellaneous  Department 
cution-proceedings.  It  appears  to  me  perfectly  1  for  orders  as  to  its  admission  or  rejection, 
clear  that  the  Deputy  Registrar  was  right.  Jackson,  J, — In  this  case  a  suit  was 
The  petitioner  has  acquired  the  rights  of ,  brought  in  the  Civil  Court  of  the  24-Per- 
Gyetree  in  those  properties  which  he  pur-  gunnahs  against  the  late  Rajah  Pcrlab 
chased  in  execution.  But  he  has  not  by  Chunder  Singh,  alleging  him  to  have  been  a 
that  purchase  acquired  the  right  to  represent  partner  in  the  firm  of  Watson  and  Co.,  and 
Gyetree  in  the  execution-proceedings  on  ;  seeking  to  make  him  liable  for  debts  due 
Kishen  Kishore's  decree.  He  might  possibly  from  that  firm.  A  seps^rate  issue  was 
have  opposed  the  execution  of  .that  decree  j  framed  and  tried  by  the  Judge  in  the  first 
under  Section  246  of  the  Code  of  Civil  instance,  as  to  whether  this  defendant  had,  by 
Procedure  on  the  allegation  that  the  pro-  his  acts,  made  himself  liable.  The  issue  was 
perty  was  in  his  hands,  and  could  not :  decided  in  favor  of  the  plaintiff,  and  the 
be  sold  under  certain  circumstance?.  But  Court  of  Wards,  representing  the  estate  of 
that  allegation  he  has  not  made,  and,  in  the  Rajah,  seek  to  appeal  against  the  dcci- 
fact,    he    admits    that    the     jfroperty     is    sion. 

liable    to    be    aold.      He    might,    also,    if       I  am  df  opinion  that  this  appeal  is  not 
the    property    were    taken    and    sold    in    admissible. 
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The  High  Court  at  Madras,  in  a  case  cited 
in  Mr.  Brough ton's  Edition  of  the  Code  of 
Civil  Procedure  in  a  note  on  Section  332, 
observed  that  "  it  is  a  general  principle  of 
*'  law  that  no  one  is  entitled  lo  appeal  unless 
"the  right  to  do  so  is  clearly  given  to  him/' 

It  will,  therefore,  be  upon  the  Counsel  for 
the  petitioner  to  show  that  an  appeal  is  dis- 
tinctly given  03  him  by  the  Code  of  Civil 
Procedure  in  this  case. 

I  do  not  think  that  the  terms  of  Section 
563  of  the  Procedure  Code  referred  to  by 
the  Deputy  Registrar  apply  to  this  case. 
That  Section  appears  to  apply  to  what 
are  commonly  called  interlocutory  orders. 
That  against  which  the  petitioner  now  seeks 
to  appeal  is  not,  in  this  sense,  an  order  pass- 
ed in  the  course  of  a  suit  and  relating 
thereto  prior  to  decree.  It  is,  in  faft,  a 
determination  separately  of  one  of  the 
issues  in  the  suit.  That  issue  was  one,  the 
determination  of  which  in  favor  of  the 
defendant  would  have  caused  the  dismissal 
of  the  plaintiff's  suit,  and  would,  therefore, 
have  put  an  end  to  the  proceedings.  But,  as 
it  was  only  one  of  the  issues  in  the  suit, 
which  the  plaintiff  had  to  substantiate,  the 
judgment  upon  it  alone  in  favor  of  the 
plaintiff  would  not,  and  could  not,  have  been 
followed  by  a  decree ;  and,  in  fa^,  the  Judge 
then  proceeded  to  require  evidence  on  the 
remaining  issues. 

Appeals  are  allowed  either  against  the 
decrees  of  Courts  of  Original  Jurisdic- 
tion or  against  the  decisions  in  regular 
appeal  against  orders  of  certain  specified 
kinds.  This  is  neither  a  decree  nor  a 
decision  in  regular  appeal,  nor  one  of  the 
Orders  specified.  Mr.  Doyne  observes  upon 
die  anomaly  of  leaving  decisions  of  this 
kind  without  an  appeal  provided.  The 
manner  in  which  they  came  to  be  so  left 
appears  to  me  easily  intelligible.  The  truth 
w  that  the  Procedure  Code  has  nowhere 
provided  for  the  trial  of  a  separate  issue  in 
a  suit  apart  from  other  issues  in  the  suit, 
^c  Code  appears  to  contemplate  that  all 
the  evidence  in  a  suit  should  be  heard,  the 
Wibits  perused,  the  witnesses  examined, 
and  the  parties  heard  upon  all  the  issues 
^iatim,  and,  when  that  has  been  done, 
fhe  Court  shall  pronounce  judgment.  That 
»««>  provided  by  Section  183. 
^Section  i£6  then  states  that,  "in  all  suits 
^  »n  which  issues   have  been    framed,   the 

Court  shall  state  its  finding  or  decision 
^  On  each  separate  issue,  unless  the  finding 
\^^  any  one  or  more  of  the?  issues  be 
•  sttmcicnt  for  the  decision  of  the  suit." 


In  this  case,  if  the  Court,  after  having 
heard  all  the  evidence,  had  been  of  opinion 
that  the  decision  upon  this  one  issue  was 
sufficient  for  the  decision  of  the  suit,  it 
might  have  contented  itself  with  giving  its 
determination  on  that  issue ;  and,  if  that  had 
been  decided  in  favor  of  the  defendant,  the 
suit  would  have  been  dismissed,  and  there- 
upon the  plaintiff,  having  had  a  final  judg- 
ment given  against  him,  would  have  been 
entitled  to  appeal. 

Mr.  Doyne  refers  to  a  precedent  of  this 
Court  at  page  91  of  the  5th  Weekly  Reporter, 
and  this  precedent,  he  contends,  is  authority 
for  the  admission  of  an  appeal  in  the  present 
case.     It  appears  to   me   that  that  case   is 
clearly  distinguishable  from  the  present.     In 
that    case,    the    Court  of  first  instance  dis- 
missed the  plaintiff's  suit  on  the  ground  of 
limitation.     That  decision  having  been  taken 
in  appeal  to  the  Lower  Appellate  Court,  that 
Court   reversed   the   decision   of  the   Court 
below,  and  remanded  the  suit  for  trial  on  its 
merits.     A  Full  Bench  of  ^wt  Judges  held, 
and  most  properly  in  my  opinion  held,  that 
the  decision  of  the  Principal  Sudder  Ameen 
on  the  point  of  limitation  "  was  not  an  order 
prior    to    decree."     Clearly,    that   decision, 
although  not  a  determination  o/ihe  sui/,  was 
in  the  terms  of  Section  360 — a  determination 
of  the  appeal — because  it  reversed  the  de- 
cree of  the  Court  of  first  instance,  and  ordered 
a  trial  upon  the  merits.     It  is  quite  clear  that 
such  a  decision  of  the  Appellate  Court  was  a 
decree,  or  ought  to  have  been  embodied  in  a 
decree;  and,  if  it  was  necessary  to  show^that 
still  further,  it  would  appear  from  the  terms 
of   Section    351    which,    being    the    Section 
relating   to   remands,  says:    **If  the  Lower 
"  Court  shall  have  disposed  of  the  case  upon 
"  any  preliminary  point,  so  as  to  exclude  any 
"evidence  of  fad  which  shall  appear  to  the 
"  Appellate  Court  essential  to  the  rights  of 
"the  parties,  and  the  decree  of  the  Lower 
"  Court  upon  such  preliminary  point  shall 
"  be  reversed  by  the  decree  in  appeal,  the 
"  Appellate  Court  may,  if  it  think  right  to  do 
"  so,  remand  the  case,  together  with  a  copy  of 
*•  the  decree  in  appeal,  to  the  Lower  Court," 
(fee.     That  decree  would  unquestionably  give 
the  dissatisfied  party  a  right  to  appeal  spe- 
cially to   this   Court.     In   the  present  case 
there  has  been  no  decree,  and  no  determin- 
ation  of  the  suit,  and,  consequently,  it  appears 
to  me  that  there  cannot  be,  in  this  stage, 
any  appeal  to  this  Court. 

it  may  t>e  that  to  provide  an  appeal  in 
exceptional  cases  of  this  kind  would  be  a 
beneficial  modification  of  the  Cbde  of  Civil 


224 


Civil 


THE  WEEKLY    REPOETER. 


Rulings.        ^Vol.  VII. 


Procedure.  But  it  is  for  the  Legislature 
to  provide  that  modification,  and  not  for  the 
Courts  to  extend  the  Code  by  allowing  a 
remedy  not  given  by  law;  and  obviously, 
before  an  appeal  in  such  cases  could  be 
provided,  it  must  be  a  course  permitted  by 
the  Code  to  take  up  and  decide  separately 
in  favor  of  plaintiff  or  defendaiit,  an  isolated 
issue  of  law  or  fadt,  before  taking  the  evi- 
dence on  the  remaining  issues. 

This,  as  at  present  advised,  I  think,  is  not 
permitted  by  the  Code. 

The  application  before  me  is  rejected. 


The  ist  March  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Ministerial  Officers  (Appointment  and  removal 

oO« 

Petition  of  Kally  Prosunno  Chatterjee, 
appealing  against  an  order  of  the  Judge 
of  Sarun,  refusing  to  confirm  him  in  his 
appointment  as  Nazir  of  the  Court  of 
the  Principal  Sudder  Ameen  of  that 
Distria. 

Bahoos  Poor  no  Ch  under  Shome  and  Khetter 
Mohun  Mookerjee  for  Petitioner. 

A  Zillah  Jud^  may  refuse  to  confirm  the  appoint- 
ment by  a  Subordinate  Court  of  a  disqualified  person  as 
a  Ministerial  Officer,  or  may  rescind  such  an  appoint- 
ment if  not  made  conformably  to  the  rules  prescribed  by 
the  High  Court,  and  require  the  Subordinate  Court  to 
make  a  fresh  appointment  after  observance  of  the  rules. 
But  he  has  no  authority,  after  allowing  an  appointment 
to  stand  for  9  months,  to  displace  the  person  so  appoint- 
ed, and  to  appoint  another  m  his  stead. 

It  appears  to  me  that  the  order  of  the 
Judge  in  the  case  of  the  petitioner  cannot  he 
supported. 

The  appointment  of  nazir  in  the  Princi- 
pal Sudder  Ameen's  Court  being  vacant, 
the  Principal  Sudder  Ameen  issued  a  noti- 
fication for  the  appearance  of  candidates, 
and  on  the  5th  April  last  he  selected  the 
petitioner  and  appointed  him  to  the  office, 
transmitting  the  usual  report  to  the  Zillah 
Judge.  The  Zillah  Judge,  it  appears,  did 
nothing  upon  this  report  until  the  29th  De- 
cember following,  nearly  nine  months  after- 
wards. During  this  time,  I  understand, 
the  petitioner  continued  to  discharge  the 
duties  of  this  office.  On  the  date  last  men- 
tioned, the  Judge,  taking  into  consideration 
the  proceedings  of  the  Principal  Sudder 
Ameen  and  some  other  applications  submitted 
both  to  the  Principal  Sudder  i^een  and 
himself,  recorded  an  opinion  that  the  peti- 
tioner bad  not  sufficient  claims  to  be  con- 


firmed in  the  office,  and  that  a  preferable 
candidate  was  one  Kassim  Ali,  who  had 
been  serishtadar  in  a  Deputy  Magistrate's 
office,  and  whose  appointment  had  been,  for 
some  reason,  abolished. 

It  appears  to  me  that,  in  making  this 
order,  the  Judge  went  beyond  his  authority. 
The  purpose  of  requiring  a  report  to  be 
made  by  the  Subordinate  Courts  .  of  the 
appointments,  which  they  make  on  their 
Ministerial  Establishments,  is  to  ensure  com- 
pliance with  the  orders  issued  by  this 
Court  from  time  to  time  in  such  matters, 
and  to  provide  against  the  appointment  of 
improper  persons. 

1  do  not  understand  that,  on  receiving 
the  report  of  the  Principal  Sudder  Ameen, 
it  would  be  competent  to  the  Judge  to  re- 
view the  proceedings  of  that  officer,  and  to 
decide  that  some  other  person  was  the  proper 
person  to  be  appointed.  If,  indeed,  a  person, 
who  was  in  any  way  disqualified  from  being 
appointed,  had  been  chosen,  the  Judge  might 
probably  have  refused  to  confirm  his  appoint- 
ment ;  or  if  the  rules  prescribed  by  this  Court 
for  making  appointments  to  the  public  service 
had  been  disregarded  by  the  Principal  Sud- 
der Ameen,  the  Judge  inight  rescind  the  ap- 
pointment, and  require  the  Principal  Sudder 
Ameen  to  make  a  fresh  appointment  after 
observance  of  the  niles.  The  Judge  states 
in  this  case  that  the  Principal  Sudder  Ameen 
had  given  too  short  notice  for  the  appear- 
ance of  candidates.  The  precise  time  is 
not  stated ;  but  it  is  quite  clear  that,  if  the 
time  had  been  such  as,  in  the  opinion  of  the 
Zillah  Judge,  prevented  candidates  from 
coming  forward,  he  might  at  once  have  an- 
nulled the  proceedings,  instead  of  allowing 
the  appointment  to  stand  for  nine  months,  and 
then  displacing  the  petitioner  on  the  ground 
that  another  person  was  a  preferable  candi- 
date. 

The  Judge  says  that  the  petitioner  is  a 
person  of  no  experience.  On  the  contrary,  it 
appears.that  he  has  been,  for  some  six  years, 
in  a  more  or  less  responsible  character,  send- 
ing under  Government.  The  Principal  Sud- 
der Ameen,  moreover,  states  that  the  peti- 
tioner is  a  person  of  intelligence  and  charao 
ter;  that  he  is  quick  at  accounts;  and  that 
he  enjoyed  the  special  confidence  of  Mr. 
Macleod,  the  Deputy  Collector,  under  whom 
he  had  been  employed.  It  appears  to  me 
that  an  officer  of  that  description,  who  has 
served  for  five  or  six  years,  was  young,  active, 
and  trustworthy,  and  was  quick  at  accounts, 
and  who,  besides  his  own  vernacular  lan- 
guage Bengali,  had  a  competent  knowledge 
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of  English  and  Ordoo,  was  probably  a  prefer- 
able candidate  to  the  person  actually  but 
irregularly  appointed  by  the  Judge. 

For  these  reasons  it  appears  to  me  that,  the 
Judge's  order  must  be  set  aside,  and  the 
petitioner  restored  to  the  office  to  which  he 
was  appointed  by  the  Principal  Sudder 
Ameen. 

I  would  remark  on  the  hardship  of  allow- 
ing petitioner  to  stand  appointed  to  an  office 
for  nine  months,  and  then  suddenly  displac- 
ing him  on  such  grounds  as  have  been  stated. 


The  1st  March  1867. 
Present  : 
The  Hon'ble  L.  S.  Jackson,  Judge. 

Jorisdiction — Appeal  to  Privy  Coiuicil--Exe- 
cution  of  decrees. 

Habeeboollah  Khan,  Appellant  to  England^ 

versus 

Khajah  Gowher  Ali  Khan  and  others, 
Respondents  to  England. 

Moonshee  Ameer  i4//'and  Baboo  Romanath 
Base  for  Appellant . 

Zallab  Courts  ou^ht  to  hold  their  hands  and  refer  to 
the  Hif^h  Court  parties  applying  for  execution  of  decrees 
«hich  have  been  appealed  to  England. 

Let  a  copy  of  the  petition  be  sent  to  the 
ZiUah  Judge,  with  instructions  to  stay 
proceedings  if  the  facts  be  as  .stated  in  the 
petiiion.  No  copy  of  the  Judge's  order 
has  been  laid  before  me,  in  which  it  appears 
that  the  Judge  has  refused  to  comply  with 
the  application.  ,  But,  if  the  facts  be  as  stat- 
ed, the  Judge  should  have  been  aware  that, 
in  such  cases,  it  is  the  business  of  the  Zil- 
lah  Court  to  hold  its  hand,  and  to  refer  par- 
tics  applying  for  execution  of  decrees  which 
have  been  appealed  to  England,  to  this 
Court.  . 


The  I  St  March  1867. 
Present : 

TTie  Hon^le  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

^"'clttacr  of  property  in  litigation— Reversal  of 
sale— Mesne-profits. 

Case  No.  378  of  1866. 

^fgular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Nuddea,  dated 
*^f  tS^h  August  1866. 


Umamoyi  Burmoneea  (Plaintiff), 
Appellant^ 

versus 

Tarini  Prasad  Ghose  (Defendant), 
Respondent, 

Baboos  Ihvarkanath  Mitter  and  Umbica 
Churn  Banerjee  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

The  purchaser  of  property  actually  in  litigation,  pen- 
dente Htey  need  not  be  made  a  party  to  the  suit.  The 
title  acquired  by  the  purchaser  is  subservient  or  object 
to  the  rights  of  the  parties  in  litigation. 

A  person  cannot  discharge  himself  from  legal  liabili- 
ty to  refund  moneys  which  he  has  received  belonging  to 
on  3  man  of  whose  title  he  has  notice,  by  paying  them  to 
another. 

Where  a  purchaser,  by  the  institution  of  a  suit  for 
the  reversal  of  the  sale,  had  full  notice  of  the  defect  of 
his  title,  the  sale  having  been  reversed  in  that  suit, 
he  was  held  liable  for  mesnc-profits. 

Norman^  J. — The  plaintiff,  who  was  oust- 
ed by  her  co-sharers  in  1851,  had  brought* 
a  suit  for  the  recovery  of  her  share,  and 
obtained  a  final  decree  in  her  favor  in  the 
late  Sudder  Couit,  on  the  31st  of  December 
1859,  for  possession  with  mesne-profits. 
Against  this  decision  an  appeal  was  pre- 
sented to  Her  Majesty  in  Council,  which 
was  struck  out  on  the  2nd  of  November 
1863. 

Pending  the  above  litigation,  a  putnee 
talook,  one  of  the  subjects  of  the  suit,  was 
sold  under  Regulation  VIII.  of  18 19,  and 
purchased  by  the  defendant  in  May  1858. 
In  February  1859,  Chunder  Mohun  and 
others,  the  plaintiff's  co-sharers,  brought  a 
suit  to  set  aside  the  sale  of  the  putnee  for 
irregularity,  and  obtained  a  decree  on  the 
23rd  of  June  i8'>3. 

On  the  nth  of  June  1866,  the  plaintiff 
brought  the  present  suit  for  mesne-profits 
from  May  1858,  the  date  of  the  defendant's 
purchase,  till  April  1862. 

The  Principal  Sudder  Ameen  dismissed 
the  plaintiff's  claim.  He  says  that  ''the 
''  talook  was  sold  by  auction,  and  purchased 
"  by  the  defendant  during  the  plaintiff's 
"dispossession  from  her  share  in  it  by  her 
''co-sharers.  It  was  not  at  all  known  at 
"the  time  that  the  plainiifT  was  a  sharer. 
"On  the  31st  of  December  1859,  *  final 
"decision  was  passed  declaring  her  to  be 
"a  sharer,  as  appears  from  page  1659  ^^  ^^e 
"  printed  Reports  of  that  year.  Also  wasi- 
"  lat  of  the  entire  property,  which  was  the 
"subject  of  that  suit,  has  been  awarded 
"  against  plaintiff's  co-sharers.  Under  such 
"circumstances  the  plaintiff  is  entitled 
"  to  claim  wasilat  from  her  co-sharers  only, 
"and  not  from  the  defendant.     Further,  as 
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**  the  decree  by  which  the  auction-sale  has 
''been  set  aside,  and  defendant  made  liable 
"  for  wasilat,  recognizes  the  right  of  five 
"  co-sharers,  and  it  is  proved  that  the  defend- 
"ant  paid  wasilat  to  all  the  co-sharers,  it 
'*  was  wrong  and  improper  for  plaintiff  to 
**  claim  wasilat  from  the  defendant  when  she 
"was  entitled  to  receive  it  from  her  co- 
*'  sharers." 

The  plaintiff  appeals. 

Of  the  issues  laid  down  by  the  Principal 
Sudder  Ameen,  the  first  which  remains  to 
be  tried  is,  whether  the  plaintiff's  claim  or 
any  part  of  it  is  ba.rred  by  limitation. 

It  is  admitted  that  the  claim  for  wasilat 
for  the  years  1265  and  1266,  having  accrued 
more  than^ix  years  before  this  suit,  is  barred. 

As  to  the  residue,  several  questions  arise : 
First. — The  plaintiff,  who  has  been  out  of 
possession  from  the  year  1851,  did  not 
•bring  this  suit  against  the  defendant  till 
1866 ;  it  may  be  suggested  that,  if  a 
suit  for  possession  would  have  been  barred 
by  limitation,  the  claim  to  wasilat,  which  is 
a  mere  incident  of  the  right  of  possession, 
is  barred  also. 

Secondly. — As  the  plaintiff's  right  is  based 
on  the  assumed  invalidity  of  the  sale  to  the 
defendant,  it  may  be  suggested  that  the 
plaintiff,  under  Clause  3,  Section  i  of  Act 
XIV.  of  1859,  was  bound  to  have  sued  with- 
in one  year  from  the  time  when  the  sale 
became  final. 

The  answer  appears  to  be  that  the  defend- 
ant having  purchased  property  which  was 
actually  in  litigation  during  the  pendency 
of  the  suit,  the  plaintiff  was  not  bound  to 
make  him  a  party  to  the  suit.  The  title 
acquired  by  the  defendant  was  subservient 
or  subject  :o  the  rights  of  the  parties  in  liti- 
gation. He  was  bound  by  the  decree  in 
the  suit  (see  Story's  Kquity  Jurisprudence, 
Sections  405,  406). 

♦  The  rule  appears  to  me  not  to  be  confined 
to  purchases  from  the  parties  to  the  liti- 
gation. 

It  follows,  then,  firsts  that  the  defendant 
could  not  set  up  as  a  defence  that  the  pos- 
session of  his  predecessors  in  the  actual 
possession  of  the  putnee,  the  plaintiff's 
co-sharers,  was  adverse  to  the  plaintiff  from 
1 85 1  down  to  the  time  when  he  himself 
acquired  possession  as  a  purchaser  of  the 
putnee  tenure. 

Secondly. — That,  after  the  reversal  of  the 
sale,  the  defendant  could  not  set  up  that  he 
had  no  knowledge  of  the  title  of  the  plaint- 
iff as  a  CO*  sharer.  If  he  chose  to  pay  the 
entire  profits  to  the  other  five  co-sharers, 


it  was  his  own  fault.  A  person  cannot  dis- 
charge himself  from  a  legal  liability  to 
refund  moneys  which  he  has  received  be- 
longing  to  one  man,  of  whose  title  he  has 
notice,  by  paying  them  to  another. 

The  next  point  is,  was  the  plaintiff,  who 
had  not  herself  sued  to  set  aside  the  sale 
within  one  year,  entitled  to  maintain  this 
action  ?  • 

It  has  been  decided  in  numerous  cases 
that  one  of  the  several  parties,  co-sharers  in 
a  putnee  or  dur-putnee  talook  sold  for  arrears 
of  rent,  or  an  estate  sold  for  arrears  of 
revenue,  can  sue  for  and  may  be  entitled  to 
maintain  a  decree  for  the  reversal  of  the 
sale  of  such  talook  or  estate. 

In  the  case  of  Tarinee  Pershad  Ghose 
versus  Baney  Madhub  Panday,  24  th  March 
1865,  2  Weekly  Reporter,  page  248,  it  has 
been  expressly  decided  by  a  Division  Bench 
of  this  Court  that  the  decree  obtained  by 
Chunder  Mohun  setting  aside  the  sale  under 
which  the  present  defendant  acquired  his 
possession  was  a  decree  reversing  the  sale  of 
the  entire  talook.  If  so,  the  plaintiff  can 
avail  herself  of  the  decree  obtained  in  that 
.suit;  and,  as  that  suit  was  brought  in  doe 
time,  it  is  not  open  to  the  defendant  to 
contend  that  the  now  plaintiff  cannot  question 
the  sale,  because  no  suit  to  reverse  it  was 
brought  by  her  within  one  year. 

Lastly. — As  to  the  plaintiff's  right  to  mesne- 
profiis  generally.  We  were  referred  to  a  case, 
Ranee  Shurnomoyee  versus  Pertap  Chunder 
Burrooa,  S.  D.  Decisions  for  1858,  page 
520,  where  the  Court  say:  "We  think,  in 
'*  accordance  with  other  systems  of  law,  and 
*'  in  opposition  to  the  English  doctrine  on 
"the  point,  which  recognizes  no  distinction, 
"that  the  period  from  which  mesne-profits 
"  should  be  granted  must  be  determined  by 
"  the  nature  of  the  possession  of  the  opposite 
"  party,  whether  it  be  a  bond  fide  posses- 
"sion  or  not — that  is,  a  possession  without 
"  knowledge  on  the  part  of  the  possessor  of 
"  the  defect  of  his  own  title.  So  long  as  a 
"  party  has  a  bond-fide  possession  in  the 
"  sense  above  given,  we  think  he  is  not  liable 
"to the  legitimate  owner  for  mesne-profits. 
"  Immediately,  however,  he  has  notice  of  the 
"  defect  of  his  title,  either  by  the  institution 
"  of  a  suit  in  Court  for  the  recovery  of  the 
"land  by  another  party  c}atming  it  as  his 
"own,  or  in  any  other  way,  he  ceases  to  be 
"a  bond-fide  possessor." 

Without  expressing  any  opinion  as  to 
whether  that  rule,  which  is  in  accordance 
with  the  ptinciples  of  the  Civil  Law  {see 
Domat    Sections    1982,    1983    1984,   <^c.: 
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Digest,  Book  t2,  Tit.  i,  Section  25,  §  i  ; 
Book  41 1  Tit.  I,  Section  48)  is  correct  or 
not,  I  may  observe  that  it  will  not  assist  1 
the  defendant  in  the  present  case  ;  because  | 
the  institution  of  the  suit  for  the  reversal 
of  the  sale  gave  him  full  notice  of  the  defect 
of  his  title  more  than  six  years  before  the 
present  suit. 

For  these  reasons  I  think  that  the 
plaintiff  has  a  right  to  mesne-profits  from 
the  beginning  of  the  year  1267,  /'.  c,  from 
jane  i860.  The  case  must  be  remanded 
to  the  Lower  Court  to  enquire  into  the 
amount  thereof. 

The  suit  will  stand  dismissed  as  to  the 
mesne-profits  of  1265  and  1266,  and,  in  fact, 
as  to  all  profits  received  prior  to  the  1 1  th  of 
Jane  1S60. 

The  defendant  will  get  his  costs  in  all  the 
Courts  in  respect  of  his  answer  to  this  portion 
of  the  claim. 

These  costs  will  be  determined  by  the 
Lower  Court,  and  dealt  with  by  the  ultimate 
decree. 

Seiott'Karry  J, — The  facts  out  of  which 
the  present  suit  arises,  though  somewhat 
complicated,  are  not  disputed,  and  arc  as 
follows : — 

The  plaintiff  is  the  daughter  of  Bhoyrub 
Chunder  Roy,  one  of  six  brothers  who  were 
known  as  the  Nikasipara  zemindars.  As 
heir  to  her  father,  she,  in  1855,  brought  a  suit 
for  the  recovery  of  her  share  in  the  various 
property  of  the  family,  from  which  she  had 
been  dispossessed  in  1851,  and  she  gained  a 
decree  in  the  late  Sudder  Court  on  the  31st 
o(  December  1859,  P^S®  '^59>  S-  ^'  A. 
fcp.  By  this  she  was  to  get  pos- 
session of  a  share  of  2a,  13^.  \c.  ik.  in  the 
property  of  the  family,  which  was  thus 
declared  divisible  into  six,  and  not  into 
Ive  shares. 

Pending  the  above  litigation,  the  pulnee 
^>Jook  in  regard  to  which  the  suit  before 
*  was  brought  was  put  up  to  sale  for 
*ficars  of  rent  under  Regulation  VIII.  of 
*^J9»  and  was  bought  by  the  defendant 
Tarini  Pershad  on  the  ist  of  Joisto  1265, 
or  in  May  1858. 

Chunder  Mohun  Roy  and  others,  being 
l«  shareholders  of  5-6ihs  of  the  property, 
wen  sued,  on  the  5th  of  February  1859,  to 
•el  aside  the  sale  of  the  putnee,  on  the 
fBoond  of  irregularity,  and  obtained  a  decree 
jMhat  effect  on  the  23rd  of  June  1863. 
^  same  shareholders,  representatives  of 
we  five  original  brothers  of  the  family,  and 
j*  holders  of  five  shares,  appear  io  have  next 
Drought  various  suits  for  the  mesne-profits 


of  the  estate  accruing  during  the  period, 
when  the  defendant,  Tarini  Pershad,  was 
in  possession  by  virtue  of  the  sale,  which 
^i'as  formally  set  aside  by  the  decree  of  June 
1863.  These  suits  appear  to  have  been 
compromised  some  time  in  Bysack  1272, 
and  the  defendant  paid  over  mesne-profits 
to  the  plaintiffs  in  those  suits. 

On  this  state  of  things,  the  plaintiff,  re« 
presenting  the  sixth  share  in  the  putnee 
talook,  has  brought  her  suit  against  the  same 
defendant,  the  purchaser  of  the  putnee,  for 
mesne-profits  from  1265  to  1268;  and  the 
Lower  Court  has  dismissed  the  suit,  holding 
that,  as  regards  the  first  two  years  1265  and 
1266,  it  is  barred  by  limitation;  that,  when 
the  sale  took  place,  the  plaintiff  was 
out  of  possession,  and  that  the  defendant 
did  not  then  know  that  she  was  a  sharer. 
Finally,  the  Lower  Court  rules  that  the 
plaintiff  may  claim  mesne-profits  from  her 
co-sharers,  but  that  she  has  no  right  to  claim 
it  from  the  defendant. 

In  appeal  against  the  dif>missal,  Baboo 
Dwarkanath  Mitler,  the  pleader  for  the  plaint- 
iff, appellant,  admits  that  there  is  nothing 
to  he  said  as  regards  the  years  1265  and  1266, 
inasmuch  as  the  suit  has  been  brought  after 
the  expiration  of  six  years ;  but,  as  regards 
the  subsequent  years,  Baboo  Dwarkanath 
Mitter  argues  that  there  is  no  proof  that  the 
whole  of  the  mesne-profits,  representing  six 
shares,  was  paid  to,  and  taken  by,  the  five  co- 
sharers;  and  that,  even  if  there  were  such 
proof,  the  defendant  had  no  business  to  pay 
the  plaintiff's  share  to  the  other  shareholders, 
he  having  purchased,  as  the  defendant  did, 
with  the  full  knowledge  of  the  claim  advanced 
by  the  plaintiff  to  her  father's  share  in  the 
property. 

We  have  heard  both  sides  at  sufficient 
length ;  but,  for  my  own  part,  I  am  clearly 
of  opinion  that  the  plaintiff  has  a  right  of 
action,  and  has  brought  her  suit  correctly, 
and  that  the  case  should  be  remanded  to  the 
Lower  Court  to  ascertain  and  fix  the 
amount  of  mesne-profits  due  to  the  plaintiff 
from  the  defendant.  No  evidence  has  been 
adduced  on  this  head  as  yet. 

In  the  first  place,  there  is  great  weight 
in  the  contention  for  the  appellant  that  the 
defendant  bought  with  full  knowledge  of 
the  plaintiff's  claim.  Her  lis  pendens  was 
a  declaration  of  her  claim  to  all  the  world 
{see  Story's  Equity  of  Jurisprudence,  Sec- 
tions 405,  406).  The  Principal  Sudder  Ameen 
appears  t«i  me  to  be  clearly  wrong  in  laying 
stres.s  on  the  fact  that  the  plaintiff  was  no 
party  to  the  decision  which  reversed    the 
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sale  of  the  putnee  talook.     It  has  been  held  The  2Dd  March  1867. 

by  a  Divisional  Bench  of  this  Court  (Weekly 

Reporter,  Vol.  II,   p.  240,   24th  of  March  Present: 

1865)  that  a  decision  reversing  a  sale  is  in 

the  nature  of  a  judgment  in  rem ;  and  the    The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
plaintiff  appears  to  me  as  fully  entitled  to  any        Justice,  and  the  Hon'ble    F.    B.   Kemp, 
claim  she  might  prefer  out  of  the  reversal  of       Judge, 
the  sale,  as  if  she  had  actually  joined  the 

other  five  co-sharers  in  their  suits.  ,  Vake«te<>f"«|i  Court  (entitkd  to  *PPf«f. jj 

Calcutta  Small  Cause  Court)— Pomrer  of  High 

Her  own  rights  had  previously  been  ascer-   .    Court  (to  issue  Mandamus  to  that  Court). 

tained  and  settled  by  the  judgment  of  the  1  „  ^.  .       ^  .^    ,       ri       c    1       1-  i.    1    ni, 
S.  D.  A.  of  December  1859.  ■  ^^^'^'^«  offoolseeDoss  Seal,  a  lakeelo/thi 

^^  High    Court,   dated  the    28th     February 

In  this  state  of  things  it  is  vain  for  the        186^, 
defendant  to  contend  that  he  purchased  at 
a  putnee   sale   in  the  Collectorate,  and   in       Baboo  Dwarkanath  Mitter  for  Petitioner. 

perfect    good    faith,    and    that    he    is    not    a  '      v^,.^^,^  ^^  ^,^^  H.>h  Court  are  entitled  to  be  hcani 
wrong-doer.      ihat  he  has  not  unjustly   dlS-     in  the  Calcutta  Small  Cause  Court. 

possessed  the  plaintiff,  as  the  co-sharers  have  !     nn    u  u  i-     ^  u     ^u  ^   •  ^--..^ 

^.  u  r    ^.1     ^  n         t.      J  1  "c  High  Court  has  the  power  to  issue  a  roandamos 

done,    may   be    perfectly  true.      But   the   de-    to  that  Court  for  the  purpose  of  compelling  it  to  act 

fendant  was  bound   to  take   notice  of  the  \  conformably  to  law. 

plaintiff's  claim,  publicly  brought    forward        y,^^  p^^.^.^^  ^^  as  follows .— 

m  a  Court  of  Justice  at  the  time  of  his  -^ 

purchase,  and  not  long  after  recognized  by       "That    on    Tuesday,  the    26ih    insUnl, 

the  highest  Court  in  the  country ;  and  the  !  your  petitioner  appeared  as  a  pleader  in  the 

defendant  had  no  business  to  pay  away  the  1  Calcutta  Small  Cause   Court  on   behalf  of 

plaintiff's  share  to  the  other  shareholders.  '  the  plaintiff  in  the  case  of  Gooroo  Doss  Seal 

It  is  clear  to  my  thinking  that,  if  he  did  so   versus  C.  N.  Mayer. 

pay  six  shares  to  five  men  when,  under  the  ^„  ... 

razeenamahs,   he  ought  to  have  only  paid       "That,   upon    your   petitioner    rising   to 

them  five  shares,  he  is  still  bound  to  make  ,  address  the  Court  on  behalf  of  his  client, 

good  her  share  to  the  plaintiff.    If  he  only  I  j^e  presiding  Judge,  Mr.  tagan,  took  a  pre- 

paid  five  shares,  he  is  the  more  bound  to  pay  ■  l»mmary  objection  to  your  petitioner  s  nght 

up  the  sixth.    This  may  be  somewhat  hard    '^  ^PP^^^  and  plead  in  that  Court  on  behalf. 

on  the  defendant;   but  it  appears  to   me  I  ^^  ^ny  suitor,  assigning,  as  his  reason  for 

sound  law,  and  a  doctrine  which  the  Courts  i  £f  ^^^^^^   ^^^^  y^"^^    petitioner    was    neither 

are  bound  to  recognize.  Barrister  nor  Attorney  of  the  High  Court, 


Of  the  cases  quoted  by  the  defendant's 


nor  a  pleader  of  the   Small   Cause  Court, 
whereupon  your  petitioner  retired,  and  the 


pleader  as  against  the  plaintiff's  claim,  viz,,  ,    i^^^^^^  conducted  his  own  case  in  person. 
S.  D.  A.,  1850,  p.  462;  1851,  p.  748;  and    '  . 

1858,  p.  520;  the  first  two  are  not  in  any  ,  "That,  with  reference  to  the  objection  so 
way  in  point,  and  the  last  is  really  against  taken  by  Mr.  Fagan,  your  ]>etitioner  submits 
the  defendant,  for  the  Court  there  say  that  that,  as  a  vakeel  of  the  High  Court,  your 
immediately  a  party  "  has  notice  of  the  {  petitioner  has,  under  Section  45  of  Act  XX. 
'*  defect  in  his  own  title,  either  by  the  insti- 1  of  1865,  the  right  and  privilege  of  appearing 
"  tution  of  a  suit  in  Court,  or  in  any  other  and  pleading  in  any  Court  in  British  lnd\9> 
"  rvay,  he  ceases  to  be  a  bond-fide  posses-  •  subordinate  to  the  High  Court,  the  Small 
"  sor."  The  case  quoted  from  Hay's  Reports,  Cause  Court  of  Calcutta  not  being  cx- 
Vol.  I.,  p.  268,  is  not  at  all  in  point,  for  in  I  empted. 

that  case  it  was  merely  a  question. of  re- '      ,, ,..  ..  ,       .        ,       ,,    ^.. 

sponsibility  on  the  part  of  the  chief  agent.  \9^^  petitioner,  therefore,  humbly  sub- 

^  '^  ^  o  inits  his  case  to  your  Lordships  consider- 

In  this  view  of  the  case  I  would  set  aside  ,  ation,  and  prays  that  such  order  as  to  roar 
the  decision    of  the   Lower  Court,    would  I  Lordships  shall  seem  meet  may-be  passed 
declare  the  plaintiff  entitled  to  her  share  in    with  the  view  of  determining  whether  your  1 
the  mesne-profits   from   1267,    and    would    petitioner  and  the  other    pleaders  of  the  3 
direct  the  Court  to  take  evidence  as  to  the  |  Appellate  High  Court  are  or  are  not  eligiW*  J 
amount  of  mesne-profits,  and  to  record   a   to  practise  is  pleaders  of  the  Small  Cx^ 
fresh  judgment  on  this  point  alone,  Court," 
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The  judgment  of  the    High    Court   was 
iilivered  by —  ^ 

Peacock  J   C,  J. — Section  45,  Act  XX.   of 
1865,  enacts  as  follows  :—  1 

"Every  persofi  now  or  hereafter  enrolled 
is  an  advocate   or   vakeel   on    the    Roll    of 
any  High    Court   under   the  Letters   Patent 
consiituting     such     Court     shall,      notwith- 
Btandin?    anyihtng    hereinbefore    contained, 
be   entitled    as    such    to    practise    in    any 
Court  in  British  India  other  than   a    High  ; 
Court  on  whose  Roll  he  is  not  enrolled,  or 
tn  any  such  Court,  with  the  permission  of  , 
the  Court,   and   in  any  revenue  office,  sub-  1 
feci,  nevertheless,  to  the  rules  in  force  re-  , 
king  to  the  language  in  which  the  Court ! 
or  office  is  to  be  addressed  by  pleaders  or 
Revenue  Agents.      Provided  that   no  such  ; 
nkeel  shall  be  entitled  to  practise  under,  this  I 
Section  before  a  Judge  of  the  High  Court, 
Division   Court,   or   High  Court  exercising 
original  jurisdiction."  | 

Now,  the  Small  Cause  Court  is,  beyond  all  ; 
ll6abt,  a  Court  in   British  India,  and  it  is  ; 
not  a  Court  falling  \vithin  any  of  the  Excep- 1 
:tos  referred     to    in    the    above    Section. 
Further,  by  Section  47,  the  Act  is  to  take 
effect  in  the  territories  under  the   Govefn- 
tncnts  of  the  Lieutenant-Governors  of  Bengal 
tnd  the  Norlh-Western  Provinces    respect- 
ivdv. 

# 

It  is  quite  clear,  then,  that  the  Small 
Canse  Court  in  Calcutta  is  a  Court  within 
file  meaning  of  Section  45  in  which  vakeels 
of  the  High  Court  have  a  right  to  practise. 

,    The  Judge  of  the  Small  Cause  Court  re- 
hwed  to  hear  a  gentleman  who  had  been 
admitted  and  was  on  the  Rolls  of  the  High  | 
Cottrt  as  a  vakeel  of  the  High  Court.     He  \ 
*ent  on  and  determined  the  cause  in  favor 
^  the  client  of  that  vakeel.     Consequently, 
^  is  unnecessary,  and  it  would  be  useless 
*nd    improper     for     us    now,    to   issue    a 
WttKiamus  to  the  Small  Cause  Court  cond- 
•iteaditig  it  lo  hear  the  vAkeel  in  that  case. 
^%  if  the  case  were  siill  pending,  and  the 
Judge  of  the  Small  Cause  Court  still  refused 
to  tear  him,  we  think  that  this  Court  would 
have  the  power,  under  the  law  now  in  force, 
lo  issue  a  mandamus  commanding  the  Judge 
J*  the  Small  Cause  Court  to  do  that  which 

I    ^  *as  bound  to  do  by  law,  namely,  to  hear 

i    *te  vakeel. 

i     The  Sniall  Cause  Court  of  Calcutta  was 

\    ftbsiituted  for  the  Court  of  Requests  which 
«|8tec!  at  that  time,  and  is,  as  1  understand 

;    ^  law,  the  same  Court  under  anew  name 

I    ^  with  a  diflFerent  procedure  and  jurisdiction, 
^he  recital  of  Act  IX.  of   1850,  by  whach 

yoL  VII. 


the  Court  was  established,  declared  tW4t  It 
was  expedient  to  amend  the  condtfttftioh 
and  practice,  and  to  extend  the  jurisdiction 
of  the  several  Cdurts  established  at  Calcuttfl, 
Madras,  ind  Boiribay,  for  the  recovetjr 
of  small  debts ;  and  Seciloh  i  enacted  thtt 
the  several  Courts  of  Comitiissioner^  afid  (A 
Requests  for  the  recovery  of  small  debt6 
then  holden  in  the  Towns  of  CalcuttJt,  &C., 
should  be  hoWeti  according  to  the  provisions 
of  that  Act  from  and  after  such  several 
days  as  should  be  declared  within  the  said 
Towns  by  proclamation,  &c. 

Then  Section  4  said:  "The  style  6f  thfe 
several  Courts  holden  under  this  Act  fthall 
be  the  Courts  of  Small  Causes,"  Ac. 

I  am  of  opinion  that  Section  21  of  the 
Charter  of  the  late  Supreme  Court  i^  WfffW*' 
cable  to  the  Small  Cause  Court  tn  Calct^ta. 
That  Secti6t  of  the  Charter  otdained  thtt, 
to  the  end  that  the  said  Court  of  Requests 
fnight  betier  answer  the  ends  of  its  in*- 
stitutiot),  the  sa^d  Court  should  be  subject  to 
the  Supreme  Court  of  Judicature  &t  FoK 
WiHiam  in  Bengal)  in  such  ^ort,  manner,  iliid 
form  as  the  hiferior  Courts  and  M^Afate^ 
of  and  in  that  part  of  Great  Britain  called 
England  are  by  law  subject  to  the  order  and 
control  of  the  Court  of  King's  Bench ;  to 
which  end  the  said  Supreme  Court  of 
Judicature  at  Fort  William  in  Bengal  was 
thereby  empoweted  and  amhorized  to  ii\^atd 
and  issue  a  writ  or  Mr/its  of  mandamus,  &c., 
directed  to  such  Court,  and  to  punish  any 
contempt  of  a  wilful  disobedience  thefeunio 
by  fine  and  imprisonment. 

By  Sectiofl  $  of  the  High  Court  Act  (the  24 
and  25  Vic.,  c.  104)  it  is  enacted  th^t  each 
of  the  High  Courts  to  be  established  under 
this  Act  should  have  and  exercise  all  such 
powers  and  authority  for,  and  in  relation  to, 
the  administration  of  justice  in  the  Presi- 
dency for  which  it  is  established,   as  Her 
Majesty   might  by   such   Letters   Patent  as 
aforesaid  grant  ind  direct,  subject,  hoWever, 
to  such  directions  a:nd  limitations  as  to  the 
exercise   of    Original    Civil    and    Criminal 
lurisdiction  bevond  the  limits  of  the  Prest- 
dency  Towns  as  might  be  prescjibed  thereby ; 
and,  save  as  by  such  Letters  Patent  might  be 
otherwise  directed,  and  subject  and  ^thtrtrt 
prejudice  to  the  legislative  {>owers  in  refation 
to  the   matters  aforesaid  of  the  Gov^rftor- 
Oeneral  of  India  in  Council,  the  High  Gan^ 
to  be  eststblished  in  eat^h  Presidency  ttrcAild 
have  and  exercise  all  jurisdictron  and  ei^ry 
power    ajid    authority    whatsoever,    in   any 
manner  vested  in  any  of  the  Courts  in  the 
s^Hxie  P^Bidemy  ftboHated  under  tliifl  Act 
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at  the  time  of  the  abolition  of  such  last- 
mentioned  Courts. 

The  Supreme  Court  was  one  of  the  Courts 
which  were  abolished,  and  we  have  shown 
that  the  Supreme  Court,  at  the  time  of  its 
abolition,  had  the  power  of  issuing  a  man- 
damus to  the  Small  Cause  Court  for  the  pur- 
pose of  compelling  it  to  act  conformably 
to  law. 

We,  therefore,  think  that  this  Court  has 
the  power  to  issue  a  mandamus  to  the  Small 
Cause  Court  in  Calcutta,  to  compel  it  to  hear 
in  a  suit  pending  before  it  a  vakeel  of  this 
Court.  But,  as  the  client  of  the  vakeel  in 
question  has  succeeded  in  his  case,  it  is 
unnecessary  for  us  to  take  any  further  mea- 
sures, or  to  issue  a  mandamus  to  the  Small 
Cause  Court  in  this  particular  case. 

We  have  no  doubt  that,  after  this  inti- 
mation of  the  opinion  of  the  High  Court, 
the  Judge  of  the  Small  Cause  Court  will 
re-consider  the  matter,  and  probably  will 
come  to  the  same  conclusion  as  that  at 
which  this  Court  has  arrived,  namely,  that 
vakeels  of  the  High  Court  are  entitled  to 
be  heard  in  the  Small  Cause  Court. 


The  6th  March  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

yudges. 

Possessory  suit— Section  15,  Act  XIV.  of  1859— 

Onus  probandl 

Case  No.  2401  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensinghy  dated  the  22nd 
August  1866,  reversing  a  decision  passed 
by  the  Officiating  Principal  Sudder  Ameen 
of  thai  District,  dated  the  gth  February 
1866. 

Moulvie  Maenooddeen  (Defendant), 
Appellant, 

versus 

Greesh  Chunder  Roy  Chowdhry  and  others 
(PlaintifiFs),  Respondents. 

Mr,  R,  V.  Doyne  and  Baboos  Dwarkanath 
Mitter  and  Romesh  Chunder  Mitter  for 
Appellant. 

Baboos  Sreenath  Doss,  Bhuggobutty  Churn 
Ghose  and  Chunder  Madhub  Ghose  for 
Respondents. 

In  a  suit  to  establish  title  and  recover  possession 
from  a  person  who  has  obtained  possession  under  Sec- 
tion 15,  Act  XIV.  of  iH59>  the  defendant. need  not  prove 


his  title,  and  his  possession  cannot  be  dtstij 
the  plaintiff  gives  proof  of  a  better  tit] 
beings  on  the  plaintiff  to  prove  everything. 

Loch,  ^.— We  think  that  the 
looked  at  this  case  from  a  wronj 
view.     He  has   expected   the  defl 
prove  his  title,  whereas  it  was  for 
iff    to    prove    everything.      The 
obtained     possession,     righ^y    or 
under  an  order  of  the  Moonsiff, 
accordance  witii  the  provisions  ol 
15,  Act  XIV.,  1859,  and  his  possess 
not  be  disturbed,  unless  plaintiff  gil 
of  a  better  title.     The  Judge  refei 
evidence    of    plaintiff's      possessii 
though  posse$^ion  may,  to  a  certail 
be  an  evidence  of  title,  nothing  as 
iff*s  title  has  been  found  in  this  cai 
Judge  has  been  satisfied  with  recoi 
opinion   that  plaintiff  had    possessii 
even  that  possession  appears  to  hai 
held  jointly  with  the  Collector  froi 
defendant    partly    derives    his    titU 
Judge  has  also  thrown  the  burden 
on  the  defendant  which  he  should 
done.     Plaintiff  must  prove  his  title 
julkurs  in  dispute,  clearly  and  fully,, 
the    Judge    can  look   into  the   def( 
title.     If  he    think    that    the    plaini 
made  out  his  case,  he  will  call  upon 
fendant  to  rebut  it  and  substantiate 
title.     We  remand  this  case  to  be  di 
of  in  an  entirely  fresh  judgment,  witb| 
ence  to  the  above  remarks. 


The  6th  March  1 867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpi 

Judges, 

Mesne-profits  (Mode  of  calculatinfi:] 

Case  No.  875  of  1866. 

Miscellaneous   Appeal  from  an  order 
ed  by  the  Judge  of  Purne,ah,  date\ 
Sth  September  1866, 

Mr.  Charles  Palmer  (Decree-holder" 
Appellant, 

versus 

Mohunt  Bal  Gobind  Doss  (Judgment-det 

Respondent, 

Mr,   C.  Gregory  and  Moonshee  Ameer\ 

fqr  Appellant.        • 

Mr,  R,  V.  Doyne  for  Respondent. 

In  estimating  the  amount  of  mesne-profits 
decree-holder  could  not  g^ive  satisfactory  evidel 
to  the  rates  atVhich  he  received  rents  and  the 
tions  he  made,  the  judgment-debtoi  was  held  lii 
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the  amount  stated  in  the  Collector's  junimabundce  mi- 
nus the  cost  of  collection,  leaving'  him  to  recover  from 
Government  what  he  has  paid  on  account  of  revenue 
unless  the  sums  ,so  paid  had  already  been  refunded  by 
Government  to  the  decree-holder. 

Loch,  y,  (Macpherson,  J,y  concurring). — 
Looking  at  the  jummabundee  upon  which 
the  settlement  of  this  estate  is  based,  and 
which  affords  the  only  reliable  clue  to  the 
assets  of  the*  estate,  it  is  evident  that 
the  rates  claimed  by  the  decree-holder 
and  even  the  average  rate^  of  Rupee  i  per 
beegah  proposed  to  be  given  by  order  of 
the  Judge,  are  too  high,  and  not  such  as 
were  realized  from  the  tenants.  The  jumma- 
^undee  was  prepared  in  1841,  and  the  peti- 
oner  is  entitled  to  mesne-profits  for  the 
riod  from  1842  to  1848.  The  assets,  as 
wn  by  the  jummabundee,  amount  to  Rupees 
,807-4-2.  Deducting  from  this  the  sum  of 
r^Ilupees  1,085,  the  revenue  summarily  settled, 
id  Rupees  14-5  on  some  other  account  as  done 
'  the  Judge,  there  remain  Rupees  1,721-5-9, 
hich  the  Judge  describes  as  the  rent  to  be 
id  by  the  Mohunt  to  Government.  The 
incipal  upon  which  the  Judge  has  esti- 
ated  the  amount  of  mesne-profits  is  not 
try  clear.  If  the  decree-holder  cannot 
ve  satisfactorv  evidence  as  to  the  rates 
which  he  received  rents  and  the  collec- 
P^^jpns  he  made,  the  Collector's  jummabundee 
^^jjiay  be  accepted  as  giving  the  best  approxi- 
ation  of  the  rates  at  which  the  tenants 
Id  the  lands.  Now,  that  jummabundee 
,  hows,  according  to  the  Judge,  a  gross  as- 
tssment  of  Rupees  2,807-4-2,  out  of  which 
lad  to  be  paid  the  charges  of  collection 
I  '  the  Government  revenue.  Deducting 
'  ^  ivhat  remained  as  profit  to  the  judg- 
'acp«'-WJi(-debtor  .^  .Nothing  as  far  as  I  am  able  | 

>  make  out,  for  the  Judge  says,  as  observed 

itifl^^  we,    that    from    the    jummabundee    of 

t.dees  2,807  have  to  be  deducted  Rupees 

.    JO05,   the   summary    jumma,   and   another 

''j^jTftall   item,   leaving  a  balance  of   Rupees 

iy  i-5-9>  which  also  is  said  to  be  the  Govern- 

Int  revenue.     It  appears  to  me  that  the 

)H^^  m  Wnent-debtor  must  be  held  liable  for  the 

T.;4nt  of  the  jummabundee  minus  the  cost 

collection ;    and    that,   as   the    lands   in 

.  lestion  have  been  declared  by  the  decree 

n'-^^^  the  Privy  Council  and  of  the  late  Sudder 

ourt  to  form  part  of  a  permanently-settled 

\iiiUf  late,  he  must  pay  over  the  balance  to  the 

icree-hdlder,  applying  to   Government  to 

dent,  cover  with  interest  any  sums  paid  by  him  on 

fits  wh  ^^^'^^  of  revenue.     On  the  imperfect  data 

jvHJcn^fore  us,  I  see  no  other  means  of  assessing 

1  the  4esne-profits,  and  a  local  invekigaiion  after 

el<l  1'*  )  many  years  have  passed  could  lead  to  np 


satisfactory  results.  I  have  made  use  of 
the  figures  which  I  have  found  in  the  Judge's 
own  proceeding.  Theso  may  or  may  not 
be  quite  correct ;  but  the  principle  upon 
which  I  would  give  these  mesne-profits 
would  be  by  taking  the  Collector's  jumma- 
bundee as  the  foundation,  and  making  the 
judgment- debtor  liable  for  the  amount  minus 
charges  of  collections,  leaving  him  to  recover 
from  Government  what  he  has  paid  on 
account  of  revenue,  unless  sums  so  paid  have 
been  already  refunded  by  Government  to  the 
decree-  holder.  The  case  is  remanded  that  the 
mesne-profits  may  be  calculated  accordingly. 


ate 
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The  6th  March  1867. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges, 

Limitation — Alluvial  Land — Possession. 

Case  No.  2652  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensinghy  dated  the  i8th 
August  1866 y  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis^ 
trict^  dated  the  ist  February  1S66. 

Luckhee  Debia  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

The  Collector  of  Mymensingh  and  others 
(Defendants),  Respondents, 

Baboos  Romesh  Chunder  Milter  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboos  Juggodanund  Mookerjee,  Sreenath 
DosSy  and  Luleet  Chunder  Sein  for 
Respondents. 

Limitation  or  adyerse  possession  as  to  chur  land  may 
commence  directly  the  land  is  in  existence,  and  not 
from  the  time  at  which  it  becomes  culturablc— any 
proof  of  ownership  would  be  sufficient  to  show  posses- 
sion. 

Glover,  7.— This  was  a  suit  to  recover 
possession  of  certain  chur  lands  as  apper- 
taining to  plaintiff's  Mouzahs  of  Gajoor  and 
Gultea  which  had  been  finally  diluviated  in 

1853. 

The  defendant  in  possession  claimed 
ihem  as  portions  of  his  diluviated  Mouzah 
Katoree^ 

The  Judge  found  that  the  plaintiff's  suit 
was  barred  by  limitation. 
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We  see  no  reason  10  interfere  wilh  iliis 
finding  in  special  appeal.  The  special  re- 
spondent is  admittedly  in  possession  of  the 
disputed  land,  and  claims  to  have  held  it  ad- 
versely to  the  special  appellant  for  more 
than  12  years.  Special  appellant  contends 
that  limitation  did  not  begin  to  run  until  such 
tine  as  the  chur  lands  became  culturable ; 
and  that,  as  these  lands  did  not  become  cul- 
turable until  1856,  he  is  still  in  time. 

But  this  is  an  error.  Possession  of  land 
can  commence  directly  the  land  is  in  exist- 
ence, and  does  not  date  from  the  time  on 
which  it  becomes  culturable.  Any  proved 
act  of  ownership  would  be  sufficient  to 
show  possession.  Many  churs,  which  are 
not,  and  will  not  be  for  year^,  culturable, 
yield  jow  and  other  brtishwood  with  reeds 
which  are  valuable,  and  the  right  to  which 
is  often  contested  in  districts  like  Mymen- 
singh. 

In  the  present  case  the  Judge  has  found 
as  a  f^iCt  th^t  {he  plaintiff  \\^^  not  been  fible 
to  show  possession  any  time  within«i2  years; 
in  fact,  that  he  has  not  shown  any  possession 
at  all,  whilst  the  defendant  is  and  always 
\^  been  ip  possession  of  the  disputed  chur 
— and  with  this  finding  no  interference  is 
possible  \n  special  appeal. 

We,  therefore,  reject  this  application  with  1 
costs.  I 


The  6th  March  1867. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Money-d^cr^e— Property  hypothecated 

for  debt. 


Case  No.  3006  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
yndge  ^ tihahahady  datid  the  ijth  August 
rS66,  reversing  d  decisia/i  passed  by  the 

.  Principal  Sydder  Aween  0/ that  District, 
d^d  tJu  2Sth  April  ia6s, 

Sheo  Prosun  Singh  (Defendant),  Appellant, 

versus 
Brojoo  Sahoo  (Plaintiff),  Re^posukni, 


Biiboox  Roffifsh  Chunder  Mitter  and  Khet- 
texnath  Base  for  Appellant. 

Baboo  Kalee  Kisheu  Sein  for  Respondent. 

Where  property  hypothecated  for  a  clet)t  \%  sold  io 
e.\eruUon  of  a  mooey-decree  pi^ssed   under  the  bond 
hypothecating  it  without  any  additional  order  in  the 
decree  for  enforcing  the  lien  on  the  property,  and  the 
bolder  of  a  subsequent  similar  bond^  who  has  obtained 
an  order  on  his  decree,  directing  the  sale  of  the  proper, 
ty,  seeks  to  enforce  his  lien  upon  the  property  so  pur- 
chased, the  purchaser  is  entitled  tu  go  un  the  previous 
lien,  as  he  not  only  stands  in  the  shoes  of  the  deUor, 
but  has  purchased  all  rights  in  the  property  hypothe- 
cated by  the  debtor  when  his  hypothecation  was  made, 
and  has  thus  also 'acquired  the  rights  of  the  4ccre^- 
holder  to  satisfy  whose  due  the  property  was  sold  when 
this  purchaser  purchase^* 

Pundit,  y. — The  special  appellant  urges 
that  the  plaintiff  in  this  case  is  not  eniitled 
to  enforce  his  lien  on  a  bond  (which  bond  is 
of  subsequent  date  to  that  held  by  the  special 
appellant)  against  the  property  of  the  special 
appellant. 

It  is  a  fact  admitted  that  the  special 
appellant  purchased  the  property  in  execution 
of  a  decree  obtained  by  a  decree-holder  for 
a  debt  due  under  a  bond,  hypothecating  for 
the  said  debt  the  property  itself,  hefon 
the  hypothecation  of  the  same  to  the  plaintiff, 
special* respondent,  under  his  deed. 

This  decree  did  riot  specify  that  the  pro- 
perty was  to  be  sold  in  execution  of  the 
decree.  Plaintiff  also  obtavnctl  only  a  monej* 
decree  under  his  deed  of  date  (as  abovi 
stated)  subsequent  to  the  date  of  the  bond 
given  to  the  decree-holder  at  whose  instance 
the  property  in  dispute  was  sold.  Plaintiff 
now  sues  the  defendant,  special  appellant, 
as  the  party  in  possession  of  the  propertf, 
and  claims  to  enforce  his  own  lien  agaioft 
the  land  in  dispute.  Plaintiff  states  that» 
though  defendant  purchased  in  execution  of 
the  decree  the  property  in  dispute,  he  did  so 
only  as  property  then  hypothecated  to  plaint- 
iff. Plaintiff  urges  that,  there  being  DO 
order  in  the  decree  to  enforce  the  lien  on  ll^ 
property,  special  appellant  purchased  onlyii( 
execution  of  a  decree  for  money,  and  so 
purchased  only  the  rights  of  the  debtor 
existing  at  the  time  of  the  sale,  befcfre  whickj 
lime  ihere  was  the  hypothecation  to  the  plaints 
iff,  and  therefore  defendant  did  not  purchasi 
any  rights  as  existing  in  the  debtor  beforrj 
the  execution'' of  the  first  bond.  Plaintiff 
refers  to  several  decisioas  of  this  Court  whictel 
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on  the  whole  we  read  lo  ikcide  thai,  wijen 
ihere  are  two  creditors,  each  ot  whom  by  ihe 
lerms  of  iheir  respective  l>on(is  of  different 
dates  hold  a  lien  upon  a  certain  property 
as  security  for  their  respective  debts,  and 
the  bolder  of  the  subsequent  lien  has  obtained 
an  order  (either  in  the  original  decree  or  in 
an  additional  d^ecree)  declaring  the  property 
hypothecated  liable  to  be  sold  in  execution  of 
his  decree ;  whilst,  on  the  other  hand,  the 
other  creditor  holds  only  a  money-decree,  the 
former  is  first  entitled  to  sell  the  property 
hypothecated  for  the  realization  of  his  dues. 
These  decisions,  however,  do  not  show  that 
the  latter  cannot  after v^ards,  on  obtaining 
another  decree  directing  the  enforcement  ot 
.bis  lien  upon  the  said  properly,  execute  his 
li^n  against  the  said  property,  notwithstand- 
ing that  it  had  been  already  sold  before, 
because  it  is,  of  course,  clear-  that  a  subsequent 
lien  can  never  override,  or  extinguish,  or 
prejudice  the  previous  one. 

These  decisions  also  rule  that,  when  a 
cieditor  under  a  bond  hypothecating  pro- 
perty obtains  only  a  money-decpee,  ho 
cannot  execute  his  lien  as  against  the  pro- 
peny  through  that  decree  against  a  stranger 
who,  Aubsequent  to  the  creation  ef  the  lien, 
may  have  obtained  the  possession  of  the 
property ;  but  that  the  decree-holder  must 
proceed  by  fresh  i>uit  against  such  stranger 
also,  and  obtain  a  decree  to  enforce  the  lien 
against  the  property. 

These  decisions  further  show  that  the 
lien,  as  a  lien,  can  never  be  extinguished 
ontilthe  debt  is  satisfied,  or  bocomes  affected 
by  limitation.  Further  that,  if  a  subsequent 
suit  is  brought  by  a  creditor,  who  at  first 
look  out  only  a  mqney-decree,  or  relief  on 
the  terms  of  the  lien  is  asked  against  a  third 
rty  on  the  ground  of  his  being  then  in 
ssession  of  the  property  hypothecated,  in 
th  ca.ses,  such  third  party  is  empowered  to 
peach  the  validity  of  the  debt  itself. 
In  this  case  plaintiff  had  impeached  the 
bdity  of  the  debt  alleged  to  be  due  to  the 
cial  appellant,  and,  as  a  matter  of  fact, 
hat  plea  was  decided  against  the  plaintiff. 
But  the  Court's  decisions  do  nol  rule  that, 
the  property  hypothecated  is  held  by 
debtor  and  is  sold  in  execution  of  a 
-decree  (passed  under  a  bond  hypotlie- 
Qg  it)  without  any  additional  order  in 
decre^  for  enforcing  the  lien  on  the  pro- 
ft)',  the  purchaser  in  this  sale  is  not  in 
a  case  competent  to  plead  his  previous 
>n  with  a  view  to  obtain  the  prj^peny,  when 
bolder  of  a  subsequent  bond  seeks  to 
•  his  Hen  decreed  against  ^he  property. 


It  is  argued  by  the  plaintiff,  special  re- 
spondent, that  such  rights  cannot  be  pleaded 
until  an  additional  decree  is  obtained,  and 
that,  in  fact,  there  can  be  no  such  right  at  all, 
a.s  the  lien  is  no  longer  in  existence,  having 
been  extinguished  by  the  sale  made  in  execu- 
tion of  the  previous  decree. 

We  do  not  accept  this  argument.  On  the 
contrary,  we  think  that  both  the  decree-holder 
as  well  as  the  purchaser  are  entitled  to  go  on 
their  previous  lien,  because  the  first  held  it, 
and  because  the  latter  has  paid  the  money  by 
which  the  lien  in  favor  of  tne  former  has  been 
satisfied. 

It  is  clear  that  the  lien  was  a  security  for 
the  realization  of  the  debts  firs(  incurred  by 
the  debtor,  with  an  agreement  by  him  not  to 
injure,  by  any  subsequent  act  of  alienation  or 
incumbrance,  the  rights  of  the  first  creditor 
secured  by  this  hypothecation  of  the  property. 

The  special  respondent  then  argues  that 
the  special  appellant  as  a  purchaser  has  not 
the  .same  status  to  plead  that  the  decree- 
holder  would  have  (if  his  debt  was  not 
satisfied)  against  the  validity  of  the  subse- 
quent hypothecation. 

We  hold  that  the  purchaser  does  not  only 
stand  in  the  shoes  of  the  debtor,  but  has  pur- 
chased all  rights  in  the  property  as  hypothe- 
cated by  the  debtor  when  the  first  hypothe- 
cation was  made,  and  has  thus  also  acquired 
the  rights  of  the  decree-holder. 

We  may  add  that,  if  the  purchaser  had 
never  been  recognized  as  holding  such  rights, 
he  would  never  be  permitted  to  sue  (as  he  is 
daily  done  by  our  Courts)  lo  set  aside 
fraudulent  conveyances  or  leases  made  by  the 
debtor  previous  to  the  sale  in  execution. 

Our  views  in  this  matter  are  confirmed  by 
the  two  decisions  of  this  Court  reported  in 
page  no.  Vol.  III.,  and  page  45,  Vol.  IV.  of 
the  Weekly  Reporter. 

This  being  our  view  on  the  facts  here,  it 
is  not  necessary,  as  it  otherwise  might  have 
been,  to  examine  the  correctness  or  other- 
wise of  the  decisions  of  the  I^ower  Appellate 
Court  in  respect  to  the  onus  on  the  issue  of 
fraud,  and  the  view  of  that  Court  requiring 
from  the  plaintiff  more  strict  proof  of  \\\% 
purchase  being  bond  fide. 

We,  therefore,  decree  the  special  appeal 
with  costs ;  and,  reversing  the  decision  of 
both  the  Lower  Courts  with  costs,  we  up- 
hold the  decision  of  the  Court  of  first  in- 
stance, by  which  the  claim  of  the  plaintiff 
has  been  dismissed  with  cost.<^. 
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The  6th  March  1 867- 
Present : 

The  Honble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Suit  for  kubooleut  at  enhanced  rent — Inconsist- 
ent claims  to  enhancement 

Case  No.  2594  of  1 866  under  Aft  X.  of  1 859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A .  A  hercrombie,  y^<^g^  ^f  Dacca^  dated  the 
12th  August  1866,  reversing  a  decision 
passed  by  Baboo  Chunder  Mohun  Roy^ 
Deputy  Collector  0/  that  District ^  dated  the 
j/st  May  1866. 

Sreesh  Chunder  Doss,  agent  on  behalf  of  Soo- 
dha  Monee  Dossia  (Plaintiff),  Appellant, 

versus 

Assimonissa  and  others  (Defendants), 
Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboo  Pearee  Lall  Roy  for  Respondents. 

In  deciding^  a  suit  for  a  kubooleut  at  enhanced  rent  for 
5  years,  the  probable  result  of  an  exceptionally  bad  season 
should  not  oe  taken  into  consideration,  but  the  average 
of  the  past  5  years. 

Claims  to  enhancement  on  the  basis  of  "increased 
produce"  and  "increased  value  of  produce"  are  incon- 
sistent, and  incompatible  with  one  founded  on  an  in- 
equality between  the  rent  paid  by  a  tenant  in  the  estate 
and  that  paid  by  a  tenant  on  a  neighbouring  estate. 

Glover,  J. — This  was  a  suit  for  a  kuboo- 
leut at  enhanced  rent.  The  grounds  of 
enhancement  in  the  plaint  were  that  the 
productive  powers  of  the  land  had  increased  ; 
that  the  value  of  the  produce  had  increased  ; 
and  that  the  rates  paid  were  less  than  those 
of  neighbouring  ryots  of  the  same  class. 
There  was  also  an  allegation  that  the  ryot 
held  more  land  than  he  was  entitled  to. 

The  defendant  set  up  various  pleas :  he 
claimed  to  hold  the  land  at  a  "  mokurruree  " 
rent:  declared  that  the  productive  power 
had  not  increased  ;  and  that,  even  had  the 
value  of  produce  increased,  ihe  zemindar 
could  not  sue  him  for  the  diiference. 

The  Deputy  Collector  disposed  of  the 
plea  of  mokurruree  adversely  to  the  defend- 
ant, and  for  the  rest  (after  deputing  an 
Ameen  to  the  spot)  decreed  for  the  plaintiff 
at  rates  considerably  over  what  had  hereta- 
fore  been  paid  by  the  ryot. 

Both  parties  appealed  to  the  Judge  who 
decided  that  the  rent  could  not  be  enhanced 
at  all. 

We  are  of  opinion  that  the  Judge's 
decision  was  wrong  and  must  be  reversed. 


The   plaintiff    claimed   a  kubooleut  for  five 
years,  and  the  Judge  should  have  looked  at 
the    case    with    reference    to    that    claim. 
Instead  of  doing  so,  he  takes  the  plaint  as 
a  suit  for  a  kubooleut  for  the  current  year 
only ;  ?ind  finding,  when  he  tried  the  case, 
which  was  in  the  month  of  August,  that  the 
rains  had  been  scanty,  and  jhe  inundation 
low,  and  that  there  was  no  prospect  of  a 
good  crop  that  year,  dismissed  the  plaintiffs 
claim,   arguing  that,  as  there  would  be  no 
increased  produce  that  year,  no  enhancement 
was  possible.     Had  the  suit  been  merely  for 
a  kubooleut  for  the  current  year  and  no  more, 
this    reasoning    might    have    been   coned 
But  it  was  manifestly  improper  to  decide  x 
claim  for  a  five  years'  kubooleut  in  this  way, 
or  to  take  the  probable  result  of  an  excep- 
tionally bad  season,  as  a  ground  for  refusing 
enhanced    rent   for   five    subsequent  years, 
during  which  a  copious  rainfall  and  a  high 
inundation   might  have  altogether  changed 
the  ryot's  prospects.    The  Judge  ought  to 
have    taken    the    average    of  the  past  five 
years,  and  not  that  year  only  in  which  the 
suit  was  brought. 

But  we  also  think  that  the  plaintiff  must 
fail,  to  a  certain   extent,  from  the  way  in 
which  he  has  chosen  to  bring  his  case.    A 
claim  to  enhancement  based  on  the  increased 
productive  power  of  land,  or  on  the  increased 
value  of  its  produce,  can  only  take  effect 
in  cases  where  the  neighbouring  rates   of 
rent    have    not    accommodated    themselves 
to    the    altered    state    of    circumstances — 
where,   in  short,  all  the  ryots  together  are 
paying  less  than  the  fair  rate  of  rent;  and 
to  such  cases,  the   principle   of   the    Full 
Bench  Ruling  of  the  High  Court  in  the  case^ 
of  Thakooranee  Dossee  would  apply.     But 
where  there  already  exists  a  guide  to  wha« 
is  a  fair  rate  of  rent,  the  precedent  is   lu- 
applicable. 

Now  the  plaintiff,  by  asking  in  his  plaint 
that  the  defendant  should  be  made  to  pay 
the  same  rent  as  ryots  in  the  neighbourhood, 
accepted  that  rent  as  a  fair  one,  and  one 
which  had  adapted  itself  to  the  alh 
altered  circumstances  of  the.  land,  and  tl 
by  gave  the  go-by  to  his  other  ground. 
enhancem^.nt. 

It  is  true  that  all  three  grounds 
entered  in  the  plaint ;  but  Section  1 7,  Act 
of  1859,  in  allowing  a  zemindar  siith  a  ^d^ 
latitude  as  to  his  grounds  of  enhancement, 
did  not  contemplate  his  using  incosisisieii| 
or  incompatil)le  grounds.  And  we  consid^ 
that  claims  to  enhancement  on  the  basis  oj 
'*  increased  produce,"  and  *Mncreased  valw 
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of  produce,"  are  inconsistent,  and  indeed 
incompatible  with  one  founded  on  an  in- 
equality between  the  rent  paid  by  a  tenant 
on  the  estate,  and  that  paid  by  a  tenant  on 
a  neighbouring  estate. 

What  the  Judge  ought  to  have  done  in 
the  case  as  made  by  the  plaintiff  was  to 
find  whether  the  defendant  paid  a  less  rent 
than  neighbouring  ryots  of  the  same  class, 
for  the  same  description  of  land.    The  Court 

\    of  first  instance  took  this  point  up  and  decid- 
ed it,  so  that  no  further  enquiry  would  seem 

\    to  be  necessary.    The  case  will  go  back  to 
the  Judge  for  a  determination  of  this  issue  on 

■   the  evidence  recorded  by  the  Deputy  CoUec- 

c   tor;  and  the  costs  in  all  Courts  will  follow 

\  the  result  of  his  decision. 

■f 
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The  7lh  March  1867. 

I 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 
!  Jackson,  Judges. 

J  Enhancement— Casual  increased  fertility  of  the 

land. 

Case  No.  2901  of  1866  under  Ad  X.  of 

ji    Special    Appeal  from    a     decision    passed 
^      by  the  Judge   of   West   Burdwan,  dated 
the  24th  July  i866y  reversing  a  decision 
of  the  Deputy  Collector  of  that  Distriei, 
dated  the  ijth  April  1866, 

Kristo  Mohun  Pattur  (Defendant), 
Appellant, 

virsus 

Huree  Sunkur  Mookerjee  (Plaintiff), 
Respondent, 

Baboo  Poornoo  Chunder  Shome  for 
Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

p^     A  casual  increase  in  the  fertility  of  land  is  not  a 
to  I  |f  round  for  permanent  enhancement  of  rent. 

^    Jacfisony   J, — This    case  has    been  very 
idl.^eU    argued   by   Baboo    Poornoo    Chunder 
l^ijue  for  the  appellant,  and  must  be  ad- 
'id  to  be  a  case  not  altogether  free  from, 
^fculty.     But   it   appears  to  me  that   our 
^^ion  upon  the  special  appeal  may  pro- 
'  upon  a  somewhat  simple  ground. 
''The  n9tice  of  enhancement  in  this  case 
tras  to   the   effect  that,   as    the   productive 
)owers  of  the  land  had  been  increased  from 
circumstances    independent    of    the    ryot's 
ibor  and  expense,  consequently  the  lands 
^ere  not  paying,  and  ought  now  to  pay  rent 


at  the  pergunnah  rates,  by  which  expression, 
possibly,  the  plaintiff  meant  rates  equal  to 
those  paid  for  lands  of  a  similar  description 
and  with  similar  advantages  in  the  neighbour- 
hood. An  Ameen  was  deputed,  and  he  mea- 
sured the  land,  enquired  into  the  rate's,  and 
made  a  report.  The  Deputy  Collector,  who 
tried  the  case,  professing  to  agree  entirely 
with  the  report  of  the  Ameen,  decided 
against  the  plaintiff,  holding  that  there  was 
no  ground  for  enhancement  of  the  defend- 
ant's rent.  The  case  coming  -in  appeal 
before  the  Zillah  Judge,  he  also  agreed  so 
far  with  the  Ameen  that  he  thought  the 
Ameen  had  given  good  grounds  for  enhancing 
the  rent,  and  he  therefore  reversed  the  deci- 
sion of  the  Deputy  Collector.  But  the  Judge 
has  omitted  to  state  the  ground  on  which 
the  Ameen's  report  in  his  opinion  justified 
the  enhancement  of  the  rent ;  and  it  appears 
to  me  that,  in  point  of  fact,  no  ground,  such 
as  stated  in  the  notice  and  the  plaint,  has 
been  made  out. 

A  question  has  been  raised  whether,  in 
respect  of  a  portion  of  the  land  which  the 
defendant  claims  as  his  lakheraj,  the  plaint- 
iff could  be  entitled  to  enhance,  inasmuch  as 
he  has  not  succeeded  in  showing  that  rent 
had  been  paid  on  account  of  that  portion  of 
the  land,  and  there  has  been  some  discussion 
as  to  the  meaning  of  a  part  of  the  Judge's 
written  judgment  which  bears  on  this  point. 

The  Judge  says:  "Plaintiff  biought  a  suit 
"  for  enhanced  rent,  and  defendant  objected 
"that  part  of  the  area  held  by  him  as 
"correctly  stated  by  plaintiff  is  rent-free. 
"It  remains  for  defendant  to  prove  that 
"  his  plea  is  correct.  There  is  no  proof 
"that  the  land  in  suit  is  rent-free.  The 
"  sunnud  mentions  no  boundaries,  and  the 
"  copy  of  the  register  does  not  even  mention 
"the  estate.  Therefore  I  am  of  opinion 
"  that  the  rent-free  plea  is  not  proved,  and 
"  it  is  evident  that  the  acknowledged  rqnt  of 
"  Rupees  9  has  been  paid  hitherto  for  the 
"  whole  area,  viz.,  23  beegahs." 

Upon  this  language  of  the  Judge,  the 
appellant's  vakeel  contends  that  the  finding 
of  the  Judge  as  to  a  payment  of  rent  upon 
the  whole  area,  23  beegahs,  is  merely  an 
inference  from  the  failure  of  the  defendant 
to  prove  affirmatively  his  rent-free  holding. 
On  the  other  hand,  it  is  contended  by  the 
respondent's  vakeel,  and  it  appears  to  me 
equall}  consistent  with  the  language  used, 
that,  having  first  disposed  of  the  defendant's 
plea  of  iakheraj,  the  Judge  has  afterwards 
independently  held  that  the  plaintifiF's  allega- 
tion of  payment   in   respect  of  the    whole 
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of  the  lands  is  also  shown  from  the 
evidence.  But,  if  it  be  true  that  the  Judge 
has  held  that  rent  has,  up  to  this  time, 
been  paid  in  respect  of  the  whole  area,  23 
beegahs,  that  appears  to  me  effectually  to 
dispose  of  the  sole  ground  on  \vhich  the 
Ameen's  report  can  be  considered  to  author- 
ize enhancement,  rnz.,  that  the  defendant  has 
been  paying  rent  for  a  less  quantity  of  land 
than  he  cultivates  He  finds  that  that 
amounts  to  27  beegahs,  and  he  says  that, 
according  to  the  ])ergunnah  rates,  that  area  of 
land  ought  to  bear  a  specified  rent.  If,  there- 
fore, this  had  been  a  case  in  which  the  plaint- 
iff sued  for  enhancement,  on  the  ground  that 
the  defendant  held  a  larger  quantity  of  land 
than  he  paid  rent  for,  that  would  be  a  ground 
for  enhancement,  and  the  Ameen's  report 
would  apparently  have  sustained  it.  But 
the  Judge  has  held  whether,  by  way 
of  inference  or  as  an  independent  find- 
ing, that  the  rent  has  hitherto  been 
paid  for  the  whole  area.  Therefore  this 
ground  altogether  fails,  and  it  is  moreover 
not  a  ground  given  in  the  notice.  I  find 
nothing  whatever  in  the  shape  of  circum- 
stances having  increased  the  productive 
powers  of  the  land  independently  of  the 
ryot's  labor,  except  that  the  river  has  occa- 
sionally supplied  rt'ater  to  a  channel  passing 
through  the  land  in  dispute,  and,  when  the 
water  thus  passed  over  the  land,  increased 
fertility  to  some  degree  ensued.  That  is  too 
casual  a  circumstance  to  form  a  ground  for  ! 
permanent  enhancement. 

It  appears  to  me,  therefore,  that,  as  the  case 
was  laid   in   the  Deputy  Collector's  Court, 
and  as  the  Ameen  found  the  facts,  and  the 
Judge  found  upon  his  report,  no  legal  ground  I 
of  enhancement,  consistent  with  the  notice 
and  the  plaint,  is  niiide  out ;  and,  therefore,  I 
whether  the  plea  ot  lakheraj  is  well  founded  1 
or  not,  the  plaintiff  ought  not  to  have  suc- 
ceeded in  this  suit. 

Tfiis  being  so.  it  is  unnecessary  for  us  to 
discuss  a  point  which,  T  confess,  appears  to 
me  one  of  extreme  difficulty,  namely,  how, 
in  cases  where  a  zemindar  claims  enhance-  ' 
ment  of  the  entire  land  held  by  a  ryot,  and 
the  ryot  alleges  part  of  his  land  to  be  rent- 
free,  the  zemindar  is  to  prove  (as  he  is  re-  j 
quired  to  do  as  the  effect  of  the  Full  Bench^ 
Ruling  in  Goomain  Kazee's  case.  Full  Bench  j 
Rulings,  Special  Number,  Weekly  Reporter,  1 
page    115),    that   he    has    received    rent    in  1 
respect  of  the  particular  piece  of  land  as  to 
which  the  averment  of  lakheraj  is  n^ade.  | 

Cases   have   been   shown  to  us  posterior  1 
to  that  ruling,  in  which  Divisional  Benches  ' 


of  this  Court,  manifestly  influenced  by  the 
difficulty  of  which  I  speak,* have  relieved  the 
zemindar;  and  I  am  certainly  inclined  to 
think  that  the  Full  Bench  Ruling  might  be 
usefully  modified.  It  seems  to  me  that  it  is 
extremely  difficult  to  lay  down  any  principle 
on  the  subject. 

I  think  that  the  decision  of  the  Judge 
must  be  reversed,  and  the  "decision  of  the 
Deputy  Collector  restored  with  costs. 

Kemp,  J. — I  agree  in  the  judgment  of 
my  learned  brother  to  this  extent,  m.,  that 
in  this  suit  rent  cannot  be  enlianced  on  the 
ground  stated  in  the  notice.  Beyond  this, 
I  do  not  consider  it  at  all  necessary  to  go  ia 
the  present  case.  The  appeal  will  be  decreed 
with  costs  and  interest. 


The  7th  March  1867. 

Present : 

The  llon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Res  JudkAta-^Withdrawid— SeetiM  97,  Act 

Vin.  of  1859. 

Case  No.  2900  of  tS66. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  P.  F,  Carnegy,  Officiating  Deputy 
Commissioner  of  Kamroop^  dated  I  hi 
loth  August  i866y  reversing  a  decision 
passed  by  Baboo  Mohun  Chunder  Butoo- 
ah,  Sudder  Afneen  0/  that  DistricU 
dated  the  26th  February  1866, 

Luckhee  Ram  Doss  and  others  (Defendants). 

Appellants, 

versus 
Joy  Sunkur  Gooho  (Plaintiff),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellant^. 

Baboo  Ob  hoy  Churn  Bose  for  Respondeni. 

A  suit  struck  off  hy  reason  of  the  defendant  betug 
then  in  jail  on  a  criminal  charge  cannot  be  set  ap  « 
res  judicata  in  a  subsequent  suit,  there  having  beenw 
determination  in  favor  of  one  party  or  the  other;  Qtrf 
can  it  be  treated  as  a  case  of  withdrawal  under  Seclwn 
97,  Act  VIII.  of  1859. 

Kemp,  y.—I  THINK  that  there  are  no 
grounds  for  this  special  appeal.  The  suit 
which  the  defendant  sets  up  as  estop|>toJ' 
the  plaintiff  from  proceeding  with  the  prese^l 
suit  was  not  withdrawn  by  the  plaintiff  m 
that  suit  under  the  provisions  of  Section  97 
of  iIjc  Code  of  Civil  Procedure.  It  appe«s 
that  the  defendant  in  that  suit  being  iben  mi 
jail  on  a  crivninal  charge,  the  case  was  di$*| 
posed  of ;  but  no  relief  was  given,  nor  vas- 
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there  any  determination  of  the  suit.  The 
second  ground  of  special  appeal  which  is 
based  on  Sermon  97,  therefore,  wholly  fails. 

As  to  the  "first  ground,  it  appears  that  the 
special  respondent's  vendor  was  in  posses- 
sion of  the  estate  when  he  conveyed  it  by  a 
r^siered  kubala  to  the  special  respondent. 
That  kubala  haj/in^  been  found  to  be  an 
aaihemic  document  by  the  Court  below, 
and  having  been  duly  registered  according 
to  law,  invalidates  the  previous  unregistered 
deed  of  conveyance  to  the  special  appellant. 

The  special  appeal  must,  therefore,  be 
dismissed  with  costs  and  interest 

Jdcksetiy  J, — 1  am  of  the  same  opinion. 
The  judgment  referred  to  by  the  special 
appellant  in  this  case  is  of  an  anomalous 
character.  There  is  a  copy  of  it  on  the  re- 
cord. It  is  not  a  decision  in  favor  either 
of  the  plaintiff  or  the  defendant  in  the  suit. 
It  merely  records  that,  as  the  process  of  the 
Court  could  not  reach  one  of  the  defendants, 
the  Court  for  that  reason  puts  an  end  to  the 
suit.  The  defendant  appears  to  have  sought 
to  avail  himself  of  this  judgment  in  the  Court 
below  by  way  of  a  plea  of  res  judicata.  He 
dearly  could  not  do  this,  as  there  was  no 
determination  in  favor  of  one  party  or  the 
other. 

He  now  seeks  to  treat  it  as  a  case  coming 
mder  Section  97  of  the  Code  of  Civil  Pro- 
cedure. But,  as  the  plaintiff  in  that  suit  did 
WH  withdraw  from  the  suit  either  with  or 
without  the  leave  of  the  Court,  Section  97 
clearly  does  not  apply. 

Then,  as  to  the  kubala  relied  upon  by  the 
defendant,  it  is  clear  that  the  other  defend- 
ant, being  at  the  time  in  possession  of  the 
property  in  dispute,  sold  by  a  registered 
htbala  to  the  plaintiff  the  property  in  ques- 
tion, and,  by  so  doing,  the  previously  exe- 
cuted unregistered  kubala  is  invalidated. 

On  both  grounds  1  concur  in  affirming  the 
)Qdg:ment  of  the  Court  below.. 


Brojonath  Surm^ah  Chuckerbutty  and  another 
(Defendants),  Appellants^ 

versus 

Anund  Moyee  Debia  Chowdhrain  (Plaintiff), 

Respondent. 

Baboo  Pearee  Lai  Roy  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Juggoda- 
mind  Mookerjee  for  Respondent. 

The  revival  of  a  suit  under  Section  5S,  Act  X.  of  1859, 
does  n  )t  re-opcn  the  case  as  regards  all  the  defendants, 
but  only  as  regfards  the  party  who  has  applied  to  have 
his  particular  case  revived  aid  heard  on  the  merits. 

Loch,  J. — Wk  think  that  this  appeal 
must  be  dismissed  with  costs.  The  revival 
of  a  suit  under  Section  58.  Ad  X.  of  i  S59,  does 
not  re-open  the  case  as  regards  all  the  defend- 
ants, but  only  as  regards  the  party  who  has 
applied  to  have  his  particular  case  revived 
and  heard  on  the  merits.  The  judgment 
passed  after  this  suit  was  revived  can  only 
have  the  effect  of  releasing  from  the  plaint- 
iff's claim  those  parties  who  applied  for  the 
revival  of  the  suit,  and  were  successful  In 
urging  their  plea  of  limitation. 


The  7th  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

fudges. 

fc»Hral  of  Suit  under  Section  58,  Act  X.  of  1859 

(Effect  of). 

Case  No.  2'>46  of  1866  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  6th 
J^y  iS66,  reversing  a  decision  passed  by 
ihi  Deputy  Collector  of  that  District, 
dal(d/he  Jsth  February  1866. 

Vol  VII. 


The  8th  March  1867. 

Present : 

The  Honble  Sir  Barnes  Peacock,* A7.,  Chief 
yuslire,  and  the  Hon'ble  L.  S.  Jackson, 
Jud^u\ 

Sale  Law  (Act  L  of  i845)~Right  of  auction- 
purchaser — Enhancement  (of  rent  of  tenant 
other  than  a  ryot  or  cultivator). 

Case  No.  2888  of  1866  under  Art  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  Rajshahye,  dated  the  24th 
July  1866,  affirming  a  decision  of  the 
Deputy  Colleflor  of  that  Distridl,  dated 
the  26th  March  1866, 

Juggodeshury  Dossia  (Defendant), 
Appellant, 

versus 

Uma  Churn  Roy  (PlaintilTj,  Respondentl 

Baboo  Kheiternaih  Bose  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  anti  Bhuggobut- 
ty  Churn  Ghose  for  Respondent. 

An  auction-purchaser,  under  Act  I.  ofiS45,  is  not 
entitled  to  sue  to  enhance  the  rent  of  a  tenant,  not 
being  a  ryot  or  cultivator,  without  his  consent. 

Queere. — Whether  the  auction-purchaser  is  entitled 
to  take  free  of  all  incumbrances  created  by  the 
defaulting  proprietor. 

Peacock, i  C.f.—TiiE  plaintiff  sues  for 
rent  at  an  enhanced  rate  for  a  portion  of  the 
year  1272.      He  states  in  his  plaint  that  he 
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*  served  notice  of  his  intention  to  enhance  in 
Cheyt  1270,  the  grounds  of  enhancement 
being  that  the  productive  powers  of  the  land 
had  increased  in  consequence  of  the  city  of 
Beauleah  having  been  washed  away,  and 
that  the  defendant  was  holding  the  land  in 
question  at  rates  lower  than  those  paid  for 
other  lands  in  the  village.  The  premises 
held  by  defendant  consisted  of  a  house, 
homestead,  garden,  tank,  unoccupied  building 
ground,  and  land  occupied  with  graves. 

The  plaintiff  claimed  under  a  purchaser 
at  a  sale  in  1854  for  arrears  of  revenue, 
and  one  of  the  issues  raised  was  whether,  the 
mehal  having  been  sold  at  an  auction-sale 
for  arrears  of  revenue,  the  incumbrances 
created  by  the  defaulting  proprietor  could 
remain  in  force. 

That  issue  was  disposed  of  very  summa- 
rily by  the  Deputy  Colleftor,  who  says  that, 
"  the  mehal  having  been  put  up  to  sale  by 
"  auction  for  arrears  of  revenue,  the  incum- 
"  brances  created  by  the  defaulting  proprie- 
**  tors  cannot  remain  untouched." 

The  defendant  purchased  the  premises 
from  Moulvie  Abdool  Ally.  The  Judge 
treats  the  case  as  a  very  simple  one.  He 
does  not  enquire  as  to  the  effeft  of  the  incum- 
brances as  against  the  auction-purchaser  and 
those  claiming  under  him,  but  finds  that 
there  was  no  legal  presumption  of  a  fixed 
tenancy,  as  it  appeared  by  the  defendant's 
own  title-deed  that  the  land  was  obtained 
by  the  Moulvie  not  earlier  than  1235  ^-  S. 

The  sale  law  in  force  at  the  time  of 
auction-purchase  was  Ad  I.  of  1845. 

Section  26,  Clause  4,  of  that  Aft  contains, 
amongst  other  exceptions,  the  following, 
viz. :  Lands  held  under  bond-fide  leases,  at 
fair  rents,  temporary  or  perpetual,  for  the 
erection  of  dwelling-houses  or  manufactories, 
or  for  mines,  gardens,  tanks,  canals,  places 
of  worship,  burying  grounds,  clearing  of 
jungle,  or  like  beneficial  purposes,  such 
lands  continuing  to  be  used  for  the  purposes 
specified  in  the  leases. 

The  Lower  Courts  should  have  found 
whether  the  tenure  of  defendant  fell  under 
any  of  the  exceptions  in  that  Clause. 

No  written  lease  to  Moulvie  Abdool  Ally 
was  produced  to  show  whether  he  held  the 
land  under  a  lease  for  the  ereciion  of  the 
dwelling-house  and  other  buildinp^s,  or  for  the 
construction  of  the  garden  and  tank.  It 
was  not  actually  necessary  that  the  lease  or 
grant  should  be  in  writing  to  bring  the  case 


within  the  exceptions  above  referred  to. 
Evidence  showing  that  the  house  and  other 
buildings  were  erected,  and  that  the  garden 
and  tank  were  constructed,  and  that  ihc  auc- 
tion-purchaser or  those  claiming  under  him 
had  continued  to  receive  the  old  rent  with- 
out objection  or  claim  to  enhance,  would 
be  evidence  from  which  It  i»ight  be  inferred 
that  the  grant  of  the  land  was  for  the  pur- 
pose for  which  it  was  used,  and  that  it  «-as 
a  rent  which  was  reasonable  at  the  time  when 
the  grant  was  made. 

It  is  not  necessary  to  remand  the  case 
for  the  purpose  of  iry'\ng  whether  the  tenure 
falls  within  any  of  the  exceptions  in  Clause 
4,  Section  26,  Aft  I.  of  1845  ;  for,  assuming 
that  the  auction-purchaser  and  those  claim- 
ing under  him  were  not  bound  by  the  tenure 
created  in  1235,  it  does  not  follow  that  the 
landowner  is  entitled  to  sue  at  an  enhanced 
rate  without  any  acquiescence  on  the  part 
of  the  tenant. 

Section  26  enacts  that  the  purchaser  at 
a  sale  for  arrears  of  revenue  shall  acquire 
the  estate  free  from  all  incumbrances  which 
may  have  been  imposed  upon  it  after  the 
time  of  settlement,  and  shall  be  entitled, 
after  notice  given  under  Section  10,  Regula- 
tion v.,  181 2,  to  enhance  at  discretion  (any- 
thing in  the  existing  Regulations  to  the 
contrary  notwithstanding)  the  rent  of  all 
under-tenures  in  the  said  estate,  and  to  eject 
all  tenants  thereof  (with  the  exceptions 
above  noticed). 

The  words  to  enhance  the  rent,  &c.,  and  to 
eject,  &c.,  in  the  above  Section  cannot  mean 
to  enhance  and  eject  at  the  same  time,  hot 
must  mean  to  enhance  or  to  eject  according 
to  the  circumstances  of  the  case. 

The  tenant  was  not  a  ryot  or  cultivator, 
and  the  landowner  could  not  enhance  the  rent 
without  his  consent.  It  is  possible  thit 
he  might  have  annulled  the  tenure  and  cjea- 
ed  the  tenant,  if  the  latter  would  not  co^^jj| 
to  enhancement.  But,  by  receiving  rent,  tw 
auction-purchaser  and  those  claiming  under 
him  have  treated  the  defendant  as  a  tenant. 
It  is  unnecessary  to  determine  whether,  by  the 
receipt  of  rent,  they  have  radfied  the  tenijie. 
and  have  precluded  themselves  from  ^J®^?J 
the  tenant  after  proper  notice  to  quit,  tor  U* 
suit  is  not  to  ejeft,  but  to  enhance. 

It  is  unnecessary  in  this  view  of  the  case  0 
advert  to  the  mistake  of  the  Lower  Cooitf 
in  treating  the  decree  passed  heforc  ^ 
X.  of  1859  »n  the  suit  against  Lakhal  Chn^ 
rassee,  ih«j  tenant  of  the  adjacent  ^^"^'^ 
binding  upon  the  defendant  as  to  the  r>* 
which  he  ought  to  pay. 

b 


r 


1867.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


239 


The  decisions  of  both  the  Lower  Courts 
will  be  reversed,  and  a  decree  entered  for 
the  defendant  to  receive  his  costs  in  both 
the  Lower  Courts,  and  the  costs  of  this 
aq)peal,  with  interest  from  this  date. 


The  8th  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 
Jackson,  Judges. 

ii^^peal— Section  11,  Act  VI.  of  1862,  B.  C— 
Standard  pole  of  measurement 

Case  No.  3086  of  1866  under  Act  X.  of  ^859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E.  W,  Moloney  Officiating  Judge 
of  Moorshedahad,  dated  the  30th  July 
i866y  affirming  a  decision  passed  by 
Mr.  J.  B.  Pratt,  Deputy  Collector  0/ that 
District,  dated  the  2 sth  April  1866, 

Rakhal  Doss  Mookerjee  (PlaintiflF), 
Appellant, 

versus 

Tunoo  Puramanick  (Defendant),  Respondent. 

Mr.  A.  T.  T.  Peterson  and  Baboo  Umbica 
Churn  Banerjee  for  Appellant. 

Mr.  R.  E.  Tividale  for  Respondent. 

No  appeal  to  the  Jud^e,  or  no  special  appeal  to  the 
High  Court,  will  lie  from  the  decision  of  a  Deputy 
Collector  under  Section  1 1,  Act  VI.  of  1^62  B.  C,  on  the 
question  of  the  standard  pole  of  measurement. 

Jackson,  J. — This  was  a  case  of  an  ap- 
plication by  a  zemindar  under  Section  9, 
Act  \T.  of  1862  B.  C,  to  obtain  the  assist- 
ance of  the  Collector  in  the  survey  and 
measurement  of  the  lands  of  his  estate. 
The  plaint  sets  forth  that  he  was  desirous 
of  measuring  the  lands  by  what  was  called 
"procholeet  russee"  (which  expression 
may  be  taken  to  be  synonymous  with  the 
standard  rope  or  pole  of  measurement),  and 
that,  on  his  proposing  to  make  such  measure- 
ment, the  rvots  had  refused  to  allow  him 
to  make  such  measurement,  and  declared 
their  intention  to  make  a  disturbance  if  the 
2emindar*s  people  went  on  their  grounds  to 
measure.  On  this  application,  the  Collector 
appears  to  have  proceeded  as  required  by 
Section  9,  and  to  have  framed  various  issues  ; 
and  one  of  the  issues  which  he  framed  was,  ! 
what  was  ^he  proper  standard  pole  of 
measurement  in  use  in  the  Pergunnah,  and 
he  came  to  a  judicial  determination  upon 
that  issue  of  the  proper  standgird.  This 
panicular  determination  was  made  the  sub- 
ject of  an  appeal  to  the  Zillah  Judge.    The 


Zillah  Judge  went  into  the  question,  and 
confirmed  the  decision  of  the  Deputy  Col- 
lector. This  decision  being  adverse  to  the 
zemindar,  he  now  prefers  a  special  appeal 
on  the  same  point  to  this  Court. 

On  that  special  appeal,  a  preliminary  ob- 
jection is  preferred  by  Mr.  Twidale  for  the 
respondent  to  the  effect  that,  on  such  a 
point,  neither  regular  nor  special  appeal 
will  lie ;  and  he  refers  to  a  decision 
of  a  Divisional  Bench  of  this  Court  in 
which  it  happens  that  my  learned  brother 
Kemp  and  myself  were  the  Judges,  and  we 
held  that  an  appeal  would  not  lie  on  this 
point. 

Mr.  Peterson,  on  the  other  hand,  contends 
that  the  determination  of  this  question, 
namely,  what  is  the  standard  pole  of 
measurement,  being  a  part  of  the  judicial 
finding  of  the  Deputy  Collector,  is  neces- 
sarily open  to  appeal. 

We  observe  that  Sections  9  and  10  of 
Act  VI.  of  1862,  which  is  to  be  read  with 
Act  X.  of  1859,  are  subject  to  this  provi- 
sion which  is  to  be  found  in  the  concluding 
portion  of  Section  10,  "  save  as  aforesaid, 
"  the  decision  of  the  Collector  on  all  matters 
''  enquired  into  and  determined  by  him 
"under  this  or  the  last  preceding  Section 
•'  shall  be  final,  unless  the  same  shall  be 
"  reversed  on  appeal  therefrom  to  the  Civil 
"  Court."  Those  words,  therefore,  ex- 
pressly give  an  appeal  to  the  Civil  Court  upon 
all  questions  determined  by  the  Collector 
under  Sections  9  and  10,  while  no  such 
provision  is  annexed  to  Section  11.  It 
appears  to  me  that  the  question  properly 
arising  under  Section  9  in  this  case  was, 
whether  or  not  the  zemindar  was  entitled 
to  measure  the  lands,  and  upon  his  determin- 
ation of  that  question,  an  appeal  un- 
doubtedly would  lie. 

Section  11  provides  that  measurements 
made  under  this  Act  shall  be  made  by  the 
standard  pole  of  measurement. 

It  appears  to  me  that  the  question  under 
this  Section  is  one  gf  which  the  judicial 
determination  would  properly  arise  in  exe- 
cuting the  award  of  the  Collector. 

Mr.  Peterson  refers  to  the  anomaly  and 
inconvenience  of  admitting  the  decision  of 
a  Collector  or  Deputy  Collector,  on  the  ques- 
tion of  the  standard  pole  of  measurement,  to 
be  final.  It  appears  to  me  that  there  will 
really  be  no  inconvenience  at  all.\  It  is  really 
of  not  the  least  practical  consequence  to 
the  ryot  what  the  zeminrlar  finds  to  be  the 
area  of  his  holding,  until  the  zemindar  goes 
on  under  Clause  3  of  Section  17,  Act  X.  of 
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1850,  to  enhance  his  rent  upon  the  ground 
that  he  holds  more  land  than  he  has  been 
paving  rent  for.     When  the  zemindar  sues  to 
enhance  under  such  circumstances  as  that, 
it  must  then  be  open  to  ^be  ryot  to  contest 
the  issue  whether,  in  point  of  fact,  he  has 
been  so  holding  more  land,  and  he  will  then 
have  an  opportunity  of  establishing  judicial- 
ly in  the  face  of  the  zemindar  and   of  the 
Court  what  the  standard  pole  of  the  Pergun- 
nah  realW  was.     It  appears  to  me,  therefore, 
that  the  inconvenience  and  anomaly  adverted 
to  by  the  learned  Counsel  do  not  really  arise, 
and  that  there  could  be  really  no  practical  in- 
convenience in  allowing  the  Collector  to  de- 
termine in  execution  of  his  award  the  ques- 
tion of  the  standard  pole  of  the  Pergunnah. 

In  this  case  the  Deputy  Collector  has,  as 
I  think,  unnecessarily  imported  this  matter 
into  his  decision  upon  an  application  under 
Section  Q.  That  does  not  appear  to  me  to  al- 
ter the  law  on  the  matter,  or  to  give  a  right 
of  appeal  which  the  law  does  not  allow.  I 
therefore  think,  whether  he  decided  it  on  the 
trial  under  Section  9,  or  afterwards,  the 
decision  of  the  Deprty  Collector  as  to  the 
standard  pole  is  not  a  matter  open  to  appeal. 
As  it  happens,  the  •  ludge  who  entertained 
the  appeal  has  not  altered  the  decision  of 
the  Deputy  Collector.  That  being  so,  it  is 
unnecessary  to  record  any  further  decision 
on  this  matter  beyond  this,  that  the  decision 
ought  not  to  have  been  appealed  against, 
and,  consequently,  that  there  can  be  no 
special  appeal.  . 

The  special  appeal  in  this  case  is  dismissed 

with  costs 

Kemp,  7.— Without  going  into  the  ques- 
tion of  convenience  or  inconvenience  from 
the  absence  of  an  appeal  from  an  order  under 
Section  n,  I  entirely  agree  with  my  learned 
brother  that  no  appeal  lies  to  the  Judge  or 
this  Court  in  special  appeal. 

The  8th  March  1867. 

PrSsent  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 
Resumption— Lakheraj— Limitation. 

Case  No.  2824  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwqn,  dated  the 
jyth  Aus^ust  iS6(\  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  30th  Decem- 
ber i86S' 


Gopal  Chunder  Shaha  and  others  (Plainliflfs), 

Appellants^ 


versus 


Bhabo  Tarinee  Dossee,  mother  and  guardian 
of  Ashootosh  Chunder  and  others,  minors, 
and  others  (Defendants),  Respondents, 


Baboo  Rajendurnath  Rose  for  Appellants. 

Bahoo  Onookool  Chunder  Mookerjee  for 

Respondents. 

A  zemindar  suing  for  resumption  of  alleged  innfid 
lakherai  land  under  Section  19,  Regulation  X.  of  1793, 
is  not  limited  to  time,  provided  he  can  prove  t^at.^ 
some  time  subsequent  to  the  Decennial  Settlement,  the 
land  sought  to  be  resumed  was  part  of  his  mil  estate, 
and  had  paid  rent. 

Glover,  J, — This  was  a  suit  for  resump- 
tion of  alleged  invalid  lakheraj  land,  and 
was  remanded  by  this  Court  in  accordance 
with  the  Full  Bench  Ruling  in  the  case  of 
Kaminee  Debee. 

The  first  Court  held  that  there  was  do 
proof  that  the  land  had  formed  part  of  the 
zemindar's  mal  estate;  but  the  Jodge, 
without  going  into  that  question,  dismissed 
the  suit  under  the  ordinary  Law  of  Limit- 
ation, the  plaintiff's  purchase  of  the  estate 
having  taken  place  so  far  back  as  1 817. 

There  can  be  no  doubt  that  the  Judge,  in 
so  deciding  the  case,  was  wrong.  In  the 
Full  Bench  Ruling  ciied,  it  was  distinctlj 
laid  down  that  a  zemindar,  coming  under , 
Section  19,  Regulation  X.  of  i793»  ^''^  ^ 
limited  to  time,  provided  that  he  could  prove 
that,  at  some  time  subsequent  to  the  Decen- 
nial Settlement,  the  land  sought  to  be  resum- 
ed was  part  of  his  m^l  estate,  and  had  paw  1 
him  rent.  The  plaintiff  in  this  case  did  sue 
under  that  Section  of  the  law  in  complianc* 
with  the  order  of  this  Court  on  remind, 
allowing  him  permission  to  file  an  araendefl 
plaint;  and  the  point  to  be  decided  first wa^ 
whether  he  had  proved  receipt  of  rent* 
any  time  subsequent  to  1790.  If  he  fajW 
in  that,  he  would,  of  course,  as  his  purcMSC 
at  a  sale  for  arrears  of  revenue  took  p«^ . 
in  1817,  be  out  of  time  ;  if  he  succeeded, «« 
defendant  would  be  called  upon  to  prove  d» 
lakheraj. 

There  is  evidence,  both  oral  and  documejj^ 
ary,  to  prove  this  point  on  the  record.  I 
Judge  has  passed  no  opinion  "upon  it.  J^ 
this  Court  sitting  in  special  appeal  wnw^ 
We,  therefore,  remand  the  case  to  the7J||r- 
to  find  01^  that  evidence  whether  the  «emin1 

has   proved  receipt  of  rent  since  I79° 
not.     Costs  will  follow  the  result. 
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The  8th  March  1867. 

Present  : 


The  Hon'ble  F.  B.  Kemp  and  L.  S. 
Jackson,  fudges, 

LimiUtion—Plaint  (Filing:  and  re^stry  of). 

Casejs^o.  2710  of  1866. 

Special  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  A  meen  of  BhauguU 
pore,  dated  the  jist  July  1866.  affirmijig 
a  decision  of  the  Sudder  Ameen  of  that 
jyistrict,  dated  the  2jrd  September   1864. 

Syed  Irtaza  ITossein  (one  of  the  Defendants)' 

Appellant, 

versus 

Hurry  Pershad  Sing  and  others  (Plaintiffs), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Bahoo  Juggodanund  Mookerjee  for 
Respondents. 

Where  a  plaint  was  duly  filed  with  a  deed  of  convey- 
ance on  which  the  plaintiff  sued  annexed  to  it,  and  the 
Judge,  instead  of  resristering  the  plaint,  began  to 
enquire  into  the  sufficiency  or  otherwise  of  the  stamp 
on  which  the  deed  was  engrossed  -Hrld  that  the  time 
tor  considering  the  question  of  stamp-duty  was  not 
when  the  document  was  produced  with  the  plaint,  but 
when  the  document  was  to  be  received  in  evidence  on 
behalf  of  the  plaintiff;  and  that  in  computing  limita- 
boo,  the  suit  must  be  considered  to  have  been  institut- 
ed on  the  day  when  the  plaint  was  filed,  and  not  the  day 
vfaen  it  was  registered. 

Kemp,  y. — This  suit  was  remanded  on 
the  6ih  June  1866,  to  try  the  issue  in  bar 
which  had  not  been  disposed  of  in  the  deci- 
sion first  appealed  against.  This  issue  has 
now  been  tried,  and  the  suit  has  been  de- 
creed in  favor  of  the  plaintiff  (respondent) 
overruling  the  issue  in  bar. 

The  only  contention  now  before  us  in 
special  appeal  is  that,  as  the  cause  of  action 
accrued  on  the  15th  June  1861,  the  date 
of  the  Magistrate's  award  under  Act  IV. 
of  1840,  and  the  suit  was  instituted  on  the 
»7th  June  1864,  assuming  that  date  to  be 
the  date  of  institution,  the  suit  would  be  beyond 

It  appears  that  the  suit  in  question  was 
w«f/(/<r  instituted  on  the  loth  June  1864; 
tod  the  p.aintiff,  under  the  provisions  of 
Section  39,  Code  of  Civil  Procedure,  filed 
^  his  plaint  a  deed  of  conveyance  on 
^»ch  his  suit  was  based.  It  was  at  that 
•toge  of  ihe*  case  unnecessary  for  the  Court 
to  enquire  into  the  sufficiency  or  otherwise 
f«^the  stamp  on  which  the  deed  was  en- 
"^ssed.    The  question  whether^  the  stamp 

a  sufficient  or  not  would  have  to  be  con- 
•Wtted  when  any  objection  was  ofiFered  to 


the  reception  of  the  document  in  evidence. 
The  time,  therefore,  spent  bv  the  Court  from 
loth  June  to  the  27th  June  1864  in  consi- 
dermg  whether  the  stamp  was  sufficient  or 
not,  and  the  delay  in  registering  the  plaint 
until  that  point  was  considered,  can  in  no 
respect  be  held  prejudicial  to  the  plaintiff  so 
as  to  bar  his  suit. 

We  have  also  been  shown  a  decision  of  a 
Divisional  Bench  of  this  Court,  dated  gth 
May  1865  (3  Weekly  Reporter,  p.  i)  which 
ruled  that  there  is  nothing  in  the  law  de- 
claring that  the  date  of  registry  shall  be 
taken  to  be  the  date  of  the  institution  of 
the  suit. 

For  these  reasons  I  think  that  the  suit 
was  not  barred,  and  that  the  decision  of  the 
Ix>wer  Court  was  correct.  The  appeal  will, 
therefore,  be  dismissed  with  costs  and  inter- 
est. 

Jackson,  7.--I  am  of  the  same  opinion. 
This  was  a  suit  by  a  party  bound  by  an 
order  of  the  Magistrate  made  under  Act 
IV.  of  1840.  Consequenily,  by  Clause  7, 
Section  I  of  Act  XIV.  of  ,859,  the  period 
of  limitation  applicable  to  the  suit  was  three 
years  from  the  date  of  the  final  order  The 
final  order  of  the  Magistrate,  it  seems,  was 
made  on  the  15th  June  1861,  and,  therefore, 
it  was  necessary  to  institute  the  suit  on  or 

tw'^  i'^""^  ^^^'  I"  '^^4.  It  appears 
that  the  plaint  was  duly  filed,  with  the 
kubala  on  which  the  plaintiff  sued  annexed 
to  It  on  the.ioth  June  1864.  The  Judge 
of  the  Court  of  first  instance,  being  under 
the  impression  that  it  was  his  duty  at  that 
time  to  determine  the  amount  of  stamp- 
duty  and  penalty  leviable  on  the  kubaia. 
took  i.me  to  consider  what  amount  he 
should  levy.  He  decided  that  point  finally 
oiT  the  27th  June,  and,  therefore,  the  plaint 
was  registered.  ^ 

It  is  quite  clear,  as  pointed  out  by  my 
learned  brother  Kemp,  that  the  time  at 
which  the  question  of  stamp-duty  had  to 
be  considered  was  not  the  time  when  the 
document  was  produced  with  the  plaint,  but 
when  the  document  was  to  be  received  in 
evidence  on  the  plaintiff's  behalf.  At  that 
time  It  would  be  open  to  the  defendant  to 
object  to  the  document  as  insufficiently 
stamped  ;  and  the  Court  might  then,  unde^r 
Section  17  of  the  Stamp  Act,  X.  of  1862, 
determine  whether  or  not  it  would  receive  . 
any  and  what  amount  of  stamp-duty  It  is 
quite  clear^that  the  plaint  was  filed  (^ith  this 
document  and.  consequently,  the  suit  insti- 
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The  8th  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Section  4,  Act  X.  of  1859 — Presumption  of  uni- 
form payment  from  Permanent  Settlement. 

Case  No.  2783  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F.  Z.  Beaufort,  Judge  of  24-Pergunnahs^ 
dated  the  21st  August  1866^  affirming  a  deci- 
sion passed  by  Moulvie  Azeemooddeen  Khan, 
Deputy  Collector  of  that  District,  dated  the 
2gth  June  186^. 

Rakal  Doss  Tewaree  (Defendant),  Appellant, 

versus 

Kinooram  Holdar  (Plaintiff),  Respondent, 

Baboo  Nil  Monee  Sein  for  Appellant. 

Baboo  Debendro  Narain  Bose  for  Respondent. 

Section  4,  Act  X.  of  1S59,  does  not  require  that,  in  a 
suit  for  enhancement,  the  ryot  should  specifically  claim 
to  hold  from  the  time  of  the  Permanent  Settlement  in 
order  to  obtain  the  benefit  of  the  presumption  enacted 
by  that  Section.  On  proof  of  payment  of  a  uniform 
rent  for  20  years,  the  presumption  imperatively  arises, 
unless  the  contrary  be  shown,  that  the  rent  has  been 
unchanged  from  the  time  of  the  Permanent  Settlement. 

Jackson,  J, — It  appears  to  me  that  this 
case  must  be  once  more  remanded  to  the  Zillah 
Judge.  When  the  case  was  last  before 
this  Court,  it  was  remanded  to  him  for  the 
purpose  of  a  clear  finding  as  to  the  pay- 
ment of  rent  at  a  uniform  rate  for  a  period 
of  20  years  before  the  institution  of  the 
suit.  The  Judge  has  now  in  effect,  having 
the  appeal  again  before  him,  declined  to  go 
into  that  question ;  and  he  records  his  opi- 
nion that  proof  of  payment  of  rent  at  a 
uniform  rate  for  20  years  preceding  the 
suit  is  only  material  when  it  refers  to  the 
allegation  that  the  rent  has  been  uniform 
from  the  time  of  the  Permanent  Settlement. 

Now,  whether  this  opinion  of  the 
Judge  is  in  itself  consistent  wiih  the  law 
or  otherwise,  it  certainly  is  opposed  10  seve- 
ral decisions  of  this  Court,  which  are  to  be 
found  reported  in  the  5th  Weekly  Reporter, 
Act  X.  Rulings,  page  53 ;  the  4th  Volume 
of  the  same  publication,  page  25  ;  the  3rd 
Volume,  page  133,  and  elsewhere.  The 
effect  of  those  decisions,  it  appears  to  me,  is 
clearly  this :  That,  where  there  is  a  case  set 
up  by  the  defendant  (without  oinding  him 
to  close  adherence  to  technical  forms  of 
pleadings)  by  which  it  appears  that  it  was 


his  intention  to  avail  himself  of  the  bene- 
fit of  Section  4,  Act  X.  of  1859,  the 
Court  is  bound  to  enquiry  into  the  circum- 
stance of  payment  of  rent  at  one  uniform 
rate  for  20  years;  and,  if  that  circumstance 
be  proved,  to  give  the  defendant  the  benefit 
of  the  presumption  which  arises  from  the 
fact.  , 

The  terms  of  the  Section  cited  are  these : 
"  Whenever,  in  any  suit  under  this  Act,  it 
"shall  be  proved  that  the  rent  at  which 
"land  is  held  by  a  ryot  in  the  said  pro- 
"vince  has  not  been  changed  for  a  period 
"of  20  years  before  the  commencement  of 
"  the  suit,  it  shall  be  presumed  that  the 
"  land  has  been  held  at  that  rent  from  the 
"time  of  the  Permanent  Settlement,  unless 
"the  contrary  be  shown,  or  unless  it  be 
"proved  that  such  rent  was  fixed  at  some 
"  later  period." 

That  is  a  provision  which  applies  to  any 
description  of  suits  brought  under  the  Act, 
and  the  effect  of  it  appears  to  be  this:  that 
when,  in  any  such  suit  to  which  the  fact  is 
relevant,,  the  ryot  tenders  proof  and  suc- 
ceeds in  proving  that  he  has  paid  rent  at 
one  uniform  rate  for  20  years,  then  the  pre- 
sumption imperatively  arises,  unless  the 
contrary  be  shown,  that  the  rent  has  been 
unchanged  from  the  time  of  the  Permanent 
Settlement ;  and,  upon  that  presumption  so 
arising,  the  defendant  is  entitled  to  the 
whole  legal  consequences  of  that  state  of 
things.  If,  therefore,  it  be  a  suit  for  en- 
hancement, and  the  tenant  says,  **I  offer 
proof,"  and  he  succeeds  in  proving  that  he 
has  held  at  one  uniform  rate  for  20  years, 
then  the  Court  is  bound  to  go  on  and  to 
presume  that  the  land  has  been  held  at  that 
rent  from  the  time  of  the  Permanent  Settle- 
ment. As  in  that  state  of  things  the  ryot 
would  be  entitled  to  a  pottah  at  the  rate  at 
which  he  has  been  holding,  he  clearly  can- 
not be  enhanced.  It  is  perfectly  clear  to 
me  in  this  case  that  the  defendant  did  mean 
to  set  up  that  defence.  He  says  in  one 
paragraph  of  his  written-  statement:  "I 
"  have  been  holding  for  upwards  of  20 
"  years  at  one  uniform  rate,  and,  consequent- 
"  ly,  with  reference  to  Sections  4  and  16, 
"  Act  X.  of  1859,  the  plaintiff's  suit  having 
"incurred  (what  he  calls)  tumadee,  ought 
"to  be  dismissed.*'  Now,  the  person  who. 
put  in  and  probably  framed  'this  writiett 
I  statement  was  not  a  regular  legal  pracli- 
'  tioaer,  and  was  not  a  lawyer,  and  probably 
I  was  not  acquainted  with  the  precise  mean- 
I  ing  of  the  word  "  tumadee" ;  and  whether 
l%e  considered  the  bar  to  arise  in  the  shape 
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)f  limitation,  or  in  some  otlier  way,  to  show 
hat  the  suit  of  the  plaintiif  was  not  main- 
ainable,  is  of  very  hitle  consequence.  The 
act  which  he  stated  was  precise,  and  the 
)resamption  which  the  law  requires  to  be 
Irawn  from  that  fact  is  also  precise.  The 
i^un  is  bound  to  enquire  into  the  fact,  and 
0  make  the  presumption,  and  to  give  defend- 
uit  the  benefit  of  it. 

It  is,  therefore,  necessary  once  more  to 
tmand  the  case  to  the  Zillah  Judge,  in  order 
liat  he  may  decide  that  issue  of  fact. 

Ktmpy  J. — I  quite  concur. 


The  8th  March  1867. 

Present  : 

The  ilon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

jnrisdictioii — Possession  and  mesne-profits — 
Lifflitation  (Section  30,  Act  X.  oi  1859). 

Case  No.  3096  of  1866. 

Special  Appeal  from   a   decision  passed  by 
the  Principal  judder  Ameen  0/  Dinage- 
porcy  dated    the   2^1  h   of  August     1866, 
affirming   a   decision   of  the   Moonsijf  of 
that  District,  dated  the  28th  May  1866, 

Sarbessur  Dey  and  others  (Defendants), 

Appellants^ 

versus 

Fukeer  Mahomed  Sircar  (Plaintiff), 
Respondent, 

Baboo  Doorga  Dass  Dull  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ent. 

A  suit  against  a  landlord  for  possession  and  mesne- 
profits  is  cofirnizable  by  the  Civil  Court. 

The  limitation  prescribed  by  Section  30,  Act  X.  of  1859, 
■Pplies  only  to  suits  instituted  under  that  Act. 

Jackson,  J, — It  appears  to  us  that  both 
points  urged  in  special  appeal  are  invalid. 

As  to  the^  first  point,  namely,  that  the 
Mil*  was  not*  cognizable  by  the  Civil  Court, 
^  Principal  Sudder  Ameen  appears  to  have 
decided  in  accordance  with  a  precedent  of 

*  AMiit  against  a  landlord  for  possession  and  mesne- 
piofits. 


this  Court,  which  is  to  be  found  in  Suther- 
land's New  Reports  for  1864,  January  Part, 
Act  X.  Rulings,  p.  3.  We  are  bound  by 
the  authority  of  that  decision,  and  we  must, 
therefore,  affirm  the  judgment  of  the  Princi- 
pal Sudder  Ameen  upon  that  point. 

The  second  point  is  that  limitation  applied 
to  this  case,  inasmuch  as  the  suit  was 
brought  after  the  expiration  of  one  year 
from  tlie  accruing  of  the  cause  of  action. 
That  is  a  period  of  limitation  prescribed  by 
Section  30,  Act  X.  of  1859.  ^^  ^s  scarcely 
necessary  to  say  that  it  applies  to  suits 
under  that  Act.  The  present  suit  is  not 
one  instituted  under  Act  X.  of  1 859.  Con- 
sequently, that  rule  of  limitation  does  not 
apply. 

The  decision  of  the  Lower  Court  is  af- 
firmed with  costs  on  all  points. 


The  8th  March  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Sale  (under  Act  VIII.  of  1835  and  Clause  7, 
Section  15,  Regulation  VlT,  Z799)— Tuppa 
right 

Case  No.  2763  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Principal  Sud- 
der Ameen  of  Chittagong,  dated  the  2*jth 
of  June  1866,  reversing  a  decision  of  the 
Moonsijf  of  that  District,  dated  the  24th 
April  i86S' 

Mussamut  Zeenut  Bebee  (Plaintiff), 
Appellant, 

versus 

Mussamut  Rahatoonissa  and  another 
(Defendants),  Respondents. 

Mr,  R.  E,  Twidale  for  Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondents*. 

Semble. — A  tuppa  right  is  annihilated  by  a  sale  held 
under  kt\  VIII.  of  1835,  ^^^  Clause  7,  Section  15,  Regu- 
lation VII.,  1799. 

Seton-Karr,  J. — The  only  point  raised 
before  us  is  that  the  Principal  Sudder 
Ameen  is  wrong  in  holding  that  the  plaint- 
iff's tuppa  *right  was  swept  away  by  the 
sale  held  under  Act  VIII.  of  1835,  and  the 
provisions  of  Clause  7,  Section  15  of  Rcgula- 
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tion  VII.  of  1799.  The  Principal  Sudder 
Ameen  has  relied  on  a  decision  of  a  Divi- 
sional Bench  reported  at  page  197,  Vol.  III. 
of  the  Weekly  Reporter,  to  the  effect  that 
under-tenures  and  incumbrances  are  anni- 
hilated by  sales  of  tenures  for  arrears  of 
revenue  held  under  the  above  Acts.  The 
pleader  for  the  appellant  has  not  been  able 
to  show  us*  that  the  sale  in  the  case  before 
us  was  for  arrears  of  rent,  and  not  for  arrears 
of  revenue  ;  and  he  has  not  been  successful 
in  adducing  any  precedent  to  the  contrary 
effect,  or  in  proving  the  ruling  of  the  Princi- 
pal Sudder  Ameen  to  be  erroneous. 

We,  therefore,  do  not  perceive  any  cause 
for  interference,  and  we  dismiss  the  appeal 
with  costs. 


The  8th  March  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  fudges. 

Mortgage— What  profits  to  be  accounted  for  by 
mortgagee  in  possession. 

Case  No.  2781  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  yudicial  Commissioner  of  Chota 
Nagpore,  da  led  the  8th  of  A  ugnst  1S66, 
reversing  a  decision  of  the  Deputy  Com- 
missioner of  that  Districty  dated  the  *jth 
hovember  186^. 

Rughopnath  Roy  (Defendant),  Appellant, 

versus 

Baraik  Geereedharee  Singh  and  others 
(Plaintiffs),  Respondents. 

Baboo  Bhozvanee  Churn  Dutt  for  Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondents,  j 

A  mortgagee  in  possession  of  the  mortgag^ed  land,  who, 
instead  of  letting  it  to  r^ots,  and  realizing  the  rent 
in  the  ordinary  way,  cultivates  it  himself,  is  not  respon- 
sible or  liable  to  account  for  the  whole  of  the  profits 
arising  to  him  by  farming  the  land,  but  only  for  such 
profits  as  he  would  have  realized  had  he  let  it  to  a 
tenant,  or  as  the  mortgagor  would  have  realized  had  he 
let  it. 

Norman^  y, — This  is  a  suit  for  the  posses- 
sion of  village  Chooteo,  Perirunnah  Kakra, 
with  mesne-profits.  The  defendant  had  a 
mortgage  on  the  village  for  a  loan  of  Rupees 
800.  The  plaintiff  alleges  lhat#  the  amount 
of  the  loan  had  been  liquidated  out  of  the 
profits  Nvhich  the  defendant  realized  during 
the  time  that  he  was  in  possession. 


The  Lower  Appellate  Court  gave  the 
plaintiff  a  decree,  with  mesne-profits  from  the 
date  of  suit,  finding  that  the  whole  amoum 
of  the  morrgage>money  had  been  liquidated 
before  the  plaint  was  filed. 

Several  points  have  been  taken  in  appeal 
before  us.  First  of  ail  it  is  argued  that  the 
defendant  is  not  in  possession  of  14  kbarees 
of  land,  as  found  by  the  Lower  Appellate 
Court ;  and  the  defendant  attempts  to  make 
use  of  a  certain  decision  in  a  suit  between 
two  persons  called  Bhenga  Sahee  and  Juiloo 
Sahee,  by  which  it  is  said  that  10  khareesof 
land  were  adjudged  to  them  :  also  of  an 
admission  made  by  the  plaintiff's  father  on  the 
2 1  St  of  June  1841,  and  a  decision  in  an 
Act  IV.  case.  It  is  said  that  the  decision 
and  admission  and  proceedings  in  the  Act 
IV.  case  show  that  these  two  people  Bhenga 
Sahee  and  Juiloo  Sahee  were  in  possession 
of  10  kharees  of  dhan-land  in  the  village. 
But  on  examination  it  appeared  that  these 
people  had  5  kharees  of  rice-land,  and  a  cer- 
tain portion,  apparently  5  kharees,  of  other 
land,  and  therefore  the  said  deciskm  and 
admission  did  n(>t  show  that  the  Moonsiffs 
finding  that  the  plaintiff  was  in  possession  of 
14  kharees  is  incorrect. 

Secondly^  it  was  objected  that  the  Jadicial 
Commissioner  had  allowed  to  plaintiff  in  ac- 
count the  profits  of  5  powahs  of  land  called 
munjaus  which,  in  the  first  ten  years  after 
the  mortgage,  the  defendant  had  himself  held 
and  tilled. 

It  appears  to  us  that,  in  addition  to  the 
rent,  or  a  sum  equivalent  to  the  rent  of  the 
lands,  the  Judicial  Commissioner  has  charged, 
as  against  the  defendant  as  mortgagee  in 
possession,  profits  which  he  made  by  the  cul- 
tivation of  those  lands.  We  are  disposed  to 
think  that  this  is  erroneous — that  a  mortgagee 
in  possession  of  the  land,  who,  instead  of  let- 
ting it  to  r}'ots  and  realizing  the  rent  in  the 
ordinary  way,  cultivates  it  himself,  is  not 
responsible  or  liable  to  account  for  the  whole 
of  the  profits  arising  to  him  by  farming  the 
land,  but  only  for  such  profits  as  he  voukl 
have  realized  had  he  let  it  to  a  tenant,  or  as 
the  mortgagor  would  have  realized  bad  he 
let  it. 

We,  therefore,  recommended  the  respond- 
ent to  deduct  the  extra  rent  allowed  by 
the  Judicial  Commissioner,  with  respect 
to  the  profits  of  the  5  powahs  of  land.  He 
has  consented  to  our  recommendation,  and 
that  leaves  the  decis'on  of  the  Court  below 
correct  and  unimpeachable.  The  result  is  that 
the  plaintiff  will  be  entided  to  a  decree  for 
possession  of  the  land   with   mc^ne-profiu 


1867.] 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


245 


from  the  21st  of  September  1865,  which 
appears  to  be  the  period  at  which,  if  the  ex- 
tra profits  of  the  land  had  been  deducted, 
the  mortgage  would  have  been  paid  off. 

Each  party  will  bear  his  own  costs  of  the 
special  appeal  to  this  Court ;  and,  in  the 
Courts  below,  the  plaintiff  will  get  his  costs 
of  the  suit,  at  the  lower  valuation  at  which 
the  decree  will  j[iow  stand.  The  defendant 
will  also  get  his  costs  in  the  Lower  Courts, 
in  proportion  to  the  amount  of  claim  dis- 
missed. 


The  8th  March  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 
Karr,  Judges. 

Sale  Certificate  (Construction  of). 

Case  No.  2352  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  joth  of 
July  i866y  affirming  a  decree  of  the 
Principal  Sudder  A  meen  of  that  District ^ 
dated  the  8th  March  1866. 

Sheik  Moula  Buksh  (Plaintiff),  Appellant, 

versus 

Moonshee  Kiiruck  Lall  and  others  (Defend- 
ants), Respondents. 

Messrs.  R.  T.  Allan  and  R.  E.  Tividale  for 

Appellant. 

Moonshee  Ameer  -<4//and  Baboo  Divarkanath 
Mitter  for  Respondents. 

Mere  inaccuracy  of  language  or  misdescription  will 
not  vitiate  a  sale-certificate.  The  intention  of  the  par- 
tks  must  be  looked  to. 

Normauy  J. — In  ihis  case  the  plaintiff, 
Sheik  Moula  Buksh,  sues  for  possession  of  a 
certain  ialook  called  Bikram  Beelas,  which 
he  purchased  at  a  sale  by  auction  in  execu- 
tion of  a  decree  against  one  Ajoodhya 
Persaud. 

The  Lower  Courts  have  treated  his  right 
•3  restricted  10  a  Mouzah  Bikram  Beelas, 
excluding  a  certain  other  Mouzah  called 
MuDipore  Khurraiah.  We  find  that,  by  a 
specification  of  the  property  in  the  tabular 
•Ulement  under  Section  213  of  Act  VIII.  of 
1859,  the  execution-creditor  prayed  that  the 
"rights  and   share   of  the  judgment-debtor 

in  7((z/(7c>^ Bikram  Beelas,  an  appendage  of 
"Talook  Munipoie  Khurratah,"  should  be 
Attached,  and  togeiher  with  the  application 
I*  put  in  an  authenticated  extract  from  the 
register  of  the  Collector's  office,  specifying 

VoL  VII. 


the  name  of  the  mehal  as  Talook  Bikram 
Beelas,  containing  two  mouzahs,  Bikram 
Beelas  and  Muni  pore  Khurratah.  It  is 
stated  that  the  sudder  jumma  of  the  former 
was  Rs.  298,  and  that  of  Munipore  Khurra- 
tah Rs.  232  ;  total  Rs.  530.  The  order  for 
attachment  under  Section  235  directed  that 
the  rights  and  share  of  the  judgment- 
debtor  in  Talook  Bikram  Beelas,  '^  mutta^ 
lik"  (construed  as  belonging  or  appertaining 
to)  Munipore  Khurratah,  should  be  attached 
as  the  property  of  the  judgment-debtor.  In 
the  proclamation  of  sale  under  Section  249, 
in  the  list  of  the  property  sold,  was  men- 
tioned Talook  Bikram  Beelas,  "  muttalik 
Munipore  Khurratah  at  a  jumma  of  Rs.  530,'' 
and  the  sale-certificate  stated  that  '*  Bikram 
Beelas,  do  hissa^  appertaining  to  Munipore 
Khurratah,"  as  described  in  the  proclamation 
of  sale,  were  sold.  The  word  ''talook'*  does 
not  appear  to  have  been  originally  inserted 
in  the  sale-certificate,  but  it  was  added  at  a 
subsequent  date  apparently  on  the  applica- 
tion of  the  purchaser,  and  afterwards  again 
struck  out. 

The  real  question,  then,  is.  What  part  of 
the  properly  of  Ajoodhya  Persaud  passed  to 
the  purchaser  under  the  circumstances  ?  Now, 
it   appears   that   there   is   only   one    Talook 
Bikram    Beelas,    and   this   talook   was   un- 
doubtedly sold,  and,  in  the  proclamation  of 
sale,  it  was  stated  lo  have  a  sudder  jumma  of 
Rs.  530.      What  was  bought,  therefore,  was 
the  entire  talook  with  the  jumma  of  Rs.  530. 
It  is  argued  that  the  Mouzah  of  Munipore 
Khurratah  was  excluded.     We  cannot  treat 
the  word  **  muttalik''  as  if  it  were  "* sewaee'* 
(or  excepting).     We  cannot  give  it  the  force 
of  excepting  Munipore  Khurratah,  without, 
by  so  doing,   destroying  the   force   of   the 
word    *'  talook"     before      Bikram     Beelas, 
and    making  the  statement   of   the   sudder 
jumma  at  Rs.  530  an  absurdity.     It  is  quite 
clear   that  no  one  selling  Mouzah  Bikram 
Beelas  would  have  stated  that  it  bore  a  sud- 
der jumma  of  Rs.  530,  when  the  portion  of 
it  that  he  wanted  to  sell  was  capable  of  being 
separated  as  bearing  a  distinguishable  jumma 
of  Rs.  298.     It  is  perfectly  clear  to  our  mind's 
that  what  the  party  intended  to  sell,  what  the 
bidders  competed  for,  and  what  the  plaintiff 
did   actually   buy,   was  certainly  the  entire 
talook.     The   expression   *'  muttalik"   Mou- 
zah Munipore  Khurratah  must  be  treated  £ts 
mere  inaccuracy  of  language  or  misdescrip- 
tion. 

We  find  an  English  case  which  very  close- 
ly resembles  this.  (Good  title  dem.  Radford 
vs.  Southern,  i  Maule  and  Selwyn's  Reports, 
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page  299.)  This  is  a  case  that  has  been 
repeatedly  under  the  consideration  of  the 
Courts  in  England,  and  recognized  over  and 
over  again  as  sound  law. 

The  decree  of  the  I/)wer  Court  will  be  re- 
versed, and  the  plaintiff  declared  entitled  to 
a  decree  for  the  whole  talook  of  Bikram 
Beelas.  The  appeal  will  be  decreed  with 
costs  and  interest,  and  the  plaintiff  will  also 
recover  his  costs  in  the  Courts  below. 


The  9th  March  1867. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
Justice^  and  the  Hon'ble  F.  B.  Kemp, 
Judge, 

Section  5,  Act  XXXV.  of  1858— Lanatics. 

Petition  of  Maharajah  Jug^ernathy  zemin- 
dar of  Pergunnah  Palkotey  in  Chota 
Nagpore^  complaining  of  the  proceed- 
ings instituted  under  Act  XXXV.  of 
iS^Sf  at  the  instance  of  the  Petitioner  s 
nephew,  by  the  Deputy  Commissioner  of 
Loharduggay  in  reference  to  the  alleged 
lunacy  of  the  Petitioner,  and  praying 
that,  if  such  proceedings  are  necessary, 
they  may  he  conducted,  and  the  witnesses 
examined,  either  by  the  High  Court  or 
by  the  Judge  of  Gya. 

Mr,  R,  T:  Allan  for  Petitioner. 

Section  5,  Act  XXXV.  of  1S58,  never  intended  that  an 
aHeged  lunatic  should  be  summoned  into  a  public  Court 
as  a  witness,  and  subjected  to  examination  as  a  witness 
by  the  vakeel  of  the  person  on  whose  petition  the  en- 
quiry was  instituted. 

Peacock,  C  J, — It  appears  to  this  Court 
that  this  is  a  case  which  ought  to  be  trans- 
ferred. We  think  that  the  Deputy  Commis- 
sioner certainly  made  a  mistake  in  allowing 
this  gentleman  to  be  examined  by  the  vakeel 
of  hU  nephew,  as  if  he  had  been  a  witness 
under  cross-examination. 

Section  5,  Act  XXXV.  of  1858,  says  that 
"the  Civil  Court  may  require  the  alleged 
'Munatic  to  attend  at  such  convenient  time 
"  and  place  as  it  may  appoint  for  ihe  purpose 
"  of  being  personally  examined  by  the  Court, 
*'or  by  any  person  from  whom  the  Court 
«•  may  desire  to  have  a  report  of  the  mental 
<<  capacity  and  condition  of  such  alleged 
"  lunatic." 

Tbid  Clause  never  intended  that  an  alleged 
lunatic  should  be  summoned  into  a  public 
Court  as  a  witness,  and  subjected  10  exa- 
mination as  a  witness  by  the  vikeel  of  the 
peiaon  on  whose  petition  the  enquiry  was  in- 


stitu'ed.  We  think  that  it  will  bemoresatit- 
faciory,  looking  at  the  whole  case,  that  the 
matter  should  be  transferred  to  the  Jndge  of 
Gya,  and  that  Judge  be  requested  to  con- 
duct the  enquiry  himself,  so  that,  in  case  of 
necessity,  the  matter  may  come  before  this 
Court  as  a  regular  appeal  on  the  facts,  and 
not  as  a  special  appeal  merely  on  a  point  of 
law.  • 

Let  a  precept  be  also  issued  forthwith  to 
the  Deputy  Commissioner,  to  stay  all  further 
proceedings  in  his  Court,  and  to  transfer  the 
case  to  the  Judge  of  Gya. 


The  9th  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Ministerial  Officers  (Transfer  oO- 
Case  No.  79  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  W.  T.  Tucker,  Judge  of  West 
Burdivan,  dated  the  20th  June  1866. 

Hurro  Gobind  Biswas,  Appellant, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

A  Zitlah  Judge  is  not  competent  to  remove  a  mc^um 
from  one  Moonsiifec  without  any  fault  of  his,  and  to 
subject  him  to  loss  by  requiring  him  to  go  to  a  distut 
MoonsifTee. 

It -appears  that  the  petitioner  was  a  mo- 
hurir  upon  the  establishment  of  the  Moon- 
siff  in  the  district  of  West  Burdwan ;  and  that 
for  some  reasons  not  connected  with  the  pe- 
titioner himself,  but  with  some  other  minis- 
terial officer  in  that  district,  the  judge 
thought  fit  to  remove  the  petitioner  from  the 
mohurirship  which  he  held  in  the  Chowkey 
Bishenpore,  and  to  appoint  him  without  his 
consent  to  be  mohurir  of  anoth.  r  Moonsiffee. 
The  petitioner  complained  to  the  Judge» 
protesting  against  this  removal ;  but  the 
Judge  passed  no  order  upon  his  petition,  ex- 
cept that  orders  had  been  already  made  for 
his  transfer,  and  that  no  further  order  could 
be  passed. 

1  do  not  see  that  the  Judge  was  compe- 
tent to  remove  the  petitioner  without  any 
fault  of  his  from  the  appointment  which  be 
held,  and  to  subject  him  to  loss^y  requiring 
him  to  go  to  a  distant  Moonsiffee. 

i.et  the  Judge  be  called  upon  to  state 
the  reasons  which,  in  his  opinion,  justify  ^^ 
proceeding. 
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The  9th  March  1867. 

Present : 

TheHon'ble  J.  P.  Nwman  and  W:  S.  Seton- 

Karr,  Judges, 

Tnuufemble  tenures^Khoodkasht  ryots  who 
have  built  houses  oa  their  lands. 

Case^o.  2784  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Stidder  Ameen  of  Hooghly,  dated 
the  r^th  of  August  1866,  affirming  a 
decision  of  the  Moonsiff  of  Sutkea,  dated 
fhe  28th  March  r866, 

Chunder  Coomer  Roy  (Plaintiff),  Appellant, 

versus 

Kadermonee  Dossee   and   another  ( Defend- 
ants), Respondents, 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Batna  Churn  Banerjee  for 
Respondents. 

There  is  nothing'  unreasonable  io  the  custom  by  which 
tk  tenure  of  a  khoodkasht  ryot,  who  has  built  a  pucca 
house  on  his  land  and  has  acquired  a  right  of  occupancy 
nderSectk>n  6,  Act  X.  of  1S59,  is  transferable. 

Norman,  J, — This  is  a  suit  by  an  owner  of 
land  to  cancel  the  transfer  of  a  jote  by  a  ryot, 
who  resided  and  had  built  a  pucca  house  upon 
(he  land.  The  purchaser  alleges  that  the 
ryot  from  whom  he  took  held  under  a  pottah 
bearing  date  the  5th  of  Kartick  1226. 

Both  the  Lower  Courts  think  that  the 
poltah  is  doubtful  and  not  proved.  But 
they  say  that  it  is  proved ;  that,  by  the  cus- 
tom of  the  country,  tenures  such  as  that  nT)w 
in  question  are  transferable;  that  many 
tenures  similar  to  the  present  have  been  sold 
sad  purchased  in  the  same  manner.  This 
^pears  to  be  a  completely  satisfactory  de- 
(niination  of  the  question  to  be  tried  be- 
iveen  the  parties.  There  is  nothing  unrea- 
chable in  the  custom  by  which  the  Khood- 
kttht  r}'ot,  who  has  built  a  pucca  house 
upon  the  land,  and  has  acquired  a  right  of 
«tcttpancy  under  Section  6  of  Act  X.  of 
1^59,  should  have^ower  to  put  in  a  new 
tei*nt  in  his  place.  The  custom  is  proved, 
ttd  there  is  no  ground  for  questioning  the 
title  acquired  under  the  purchase  in  the 
Ptf«8ent  case. 

The  resuh,  therefore,  is  that  this  special 
4>peal  must  be  dismif^sed  with  fosts  and 
mterest. 


The  nth  March  1867. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Government  Revenue  (Liability  of  defaulting  co- 
proprietor's  Ptttneedar  to  pay). 

.    Case  No.  845  of  1866. 

Miscellaneous  Appeal  from  an  order  pcLSsed 
by  the  Officiating  Principal  Sudder  Ameen 
of  Hooghly,  dated  the  8th  September  1866, 

Bykuntnath  Acharjee  (Decree-holder), 

Appellant, 

versus 

Gooroo  Churn  Bose  and  others  (jadgment^ 
debtors),  Respondents. 

Baboo  Onooliool  Chunder  Mookerjee  for 

Appellant. 

Baboo  Kalee  Prosuno  Dutt  for  Respondents. 

One  proprietor  having*  paid  his  own  and  his  default- 
ing co-proprietor's  share  of  the  Government  revenue  to 
save  the  estate  from  sale — Held  that  the  former  could 
recover  from  the  latter  his  share  of  the  Government 
revenue,  but  that  he  could  not  recover  it  from  the 
latter's  putneedar  who  was  entitled  to  all  the  profits  of 
the  putnee  after  payment  of  rent  to  his  lessor ;  and  that, 
even  if  the  putneedar  had  not  paid  rent  to  the  lessor, 
that  was  a  question  between  him  and  his  lessor  only. 

Loch,  J, — Gooroo  Churn,  the  respond- 
ent in  this  appeal,  brought  a  suit  for  the 
possession  of  a  zemindaree  against  his 
co-sharer  and  the  putneedars,  one  of  whom 
is  the  appellant  in  this  case,  and  obtained  a 
decree  for  possession.  On  appeal  to  th« 
High  Court,  Gooroo  Churn's  claim  was  re* 
duced  to  a  6-annas  share,  the  remaining  10 
annas  being  declared  to  be  the  property  of 
the  appellant's  lessor.  Appellant,  in  execu- 
tion of  his  decree,  applied  to  be  put  in  pos- 
session and  to  obtain  mesne-profits  for  the 
period  during  which  Gooroo  Churn  had  lield 
possession  under  the  decree  of  the  first  Court. 
Possession  was  given  to  the  appellant,  but 
mesne-pnofits  were  refused  ;  but,  on  appeal  to 
the  High  Court,  the  appellant  was  held  to 
be  entitled  to  mesne-profits.  The  respond- 
ent then  urged  that  he  was  entitled  to  a  set- 
off on  account  of  the  Government  revenue 
which  he  had  paid,  which  should  be  deduct- 
ed from  the  mesne-profits  payable  to  the 
appellant,  alid  the  case  was  remanded  by 
this  Court  for  determination  of  the  follow- 
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ing  points :  Whether  the  Government  reve- 
nue was  or  was  not  payable  by  the  putnee- 
dar  under  the  terms  of  the  lease  ?  Whether 
the  respondent  had  paid  the  Government 
revenue  during  any  portion  of  the  time  for 
which  mesne-profils  are  recoverable  by  the 
putneedar,  and  whether  the  putneedar  had 
paid  his  rents  for  the  same  period  to  the 
zemindar,  and  whether  those  rents  include 
the  Government  revenue?  The  Principal 
Sudder  Ameen  finds  that  the  respondent  did 
pay  in  Government  revenue ;  that  the  put- 
needar is  not  bound  to  pay  the  Government 
revenue;  that  he  did  not,  during  the  period 
of  the  respondent's  possession  of  the  whole 
estate,  pay  the  rent,  and  he  disbelieves  the 
statement  that,  on  the  judgment  of  the  High 
Court  being  passed,  the  putneedar  paid  in 
the  rents  for  three  years  with  interest  to 
his  lessor,  whose  name  had  not  then  been 
registered  in  the  Collector's  books  as  pro- 
prietor of  a  lo-annas  share,  and  he  also  re- 
jects the  receipts  of  1 269  as  unproven.  The 
Principal  Sudder  Ameen  also  rejected  the 
plea  of  the  putneedar  that  he  was  liable  to 
the  respondent  for  the  Gbvernment  revenue 
only  to  the  extent  of  his  putnee,  which  com- 
prised nine  villages.  He  found  further  that 
there  was  no  proof  that  the  disputed  putnee 
was  in  the  benaraee  of  the  zemindar  of  the 
10  annas,  and  he  directed  that  the  amount 
of  the  Government  revenue  paid  by  the 
respondent,  on  account  of  the  lo-annas  pro- 
prietor, should  be  deducted  from  the  mesne- 
profits  payable  to  the  putneedar. 

As  the  Lower  Court  has  found  that  the 
putneedar  is  not  a  benamee  for  his  lessor,  a 
finding  not  questioned  by  the  opposite  party, 
and  as  he  further  finds  that  the  putneedar 
was  not  bound  to  pay  the  Government 
revenue,  1  do  not  think  that  the  putneedar 
can  be  held  liable  to  pay  to  the  respondent 
out  of  the  mesne-profits  decreed  to  him  any 
sum  paid  on  account  of  Government  revenue 
by  the  respondent  for  his  defaulting  co-part- 
ner. The  respondent  and  the  putneedar' s 
lessor  are  co-proprietors.  To  save  the  estate 
from  sale  on  account  of  arrears  of  Govern- 
ment revenue,  the  respondent  paid  his  share 
and  his  defaulting  co-proprietor's  share  of 
the  revenue.  The  putneedar  has  nothing  to 
do  with  that.  All  he  is  bound  to  do  is  to 
pay  his  stipulated  rent  to  his  lessor.  The 
respondent  can  recover  money  paid  for  his 
co-proprietor  by  separate  action  from  him, 
but  cannot  recover  from  the  putneedar,  who 
is  entitled  to  all  the  profits  of  the  putnee 
after  payment  of  rent  to  his  lessor.  And, 
even  if  the  putneedar  have  not  paid  rent  to 


the  lessor,  that  is  a  question  between  him 
and  his  lessor.  His  failure  to  pay  rent  gives 
his  lessor  a  right  of  action  against  him,  but 
does  not  make  the  putneedar  responsible  to 
the  respondent  for  sums  paid  by  him  on  ac- 
count of  Government  revenue  due  by  his 
co-proprietor,  the  lessor  of  the  appellant 
putneedar.  I  would  reverse  the  order  of 
the  Lower  Court  with  costs* 
Macpherson,  J. — I  concur. 


The  nth  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.Macphcrson, 

Judges, 

Possession — Lease — Declaratory  decree. 

Case  No.  2954  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Juggobundhoo  Banerjee,  Principal 
Sudder  Ameen  of  Nuddea,  dated  iht 
2gth  June  /866,  reversing  a  decision 
passed  by  Baboo  Gopeenath  Bose,  Snider 
Ameen  of  that  District,  dcUed  the  28tk 
December  186^. 

Umanund  Roy  and  another  (^Defendants), 

Appellants, 

versus 

Sreekishen  Banerjee  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellants. 

Baboos  Sreenath  Doss,  Bhuggohutty  Churn 
Ghose,  and  Doorga  Doss  Duit  for 
Respondents. 

Where  a  plaintiff  sued,  while  his  lease  was  still  run- 
nine,  to  recover  possession  of  certain  julkurs,  vA 
the  lease  expired  after  action  brought  but  before  decrtt 
—Held  that  the  decree,  instead  of  directing  actual  pos- 
session to  be  given,  should  have  merely  declared  ns 
right  to  possession  up  to  the  date  on  which  his  lease 
expired. 

Macpherson,  J, — ^The  substantial  issue 
tried  in  the  Court  of  first  instance  was  whe- 
ther these  julkurs  did  or  did  not  appertain  to 
Cossimpore.  The  Lower  Appellate  Court 
finds  as  a  fact  that  they  did. 

We  see  no  error  in  law  in  the  judgiD«n^| 
appealed  against,  except  that,  under  the 
circumstances,  the  decree  should  not  have 
directed  actual  possession  to  be  given  to  the 
plainiiflF.  The  appellant  contelids  that  the 
plaintiff  is  not  entitled  to  recover  possession. 
as  his  lease  had  expired  before  the  decree 
was  made  which  ordered  that  possession 
should    be    given    to    him.     His   suit  *« 
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brought  in  the  beginning  of  1272,  while  the 
term  of  the  lease  was  still  running,  and 
he  was  then  undoubtedly  entitled  to  sue 
for  and  recover  possession  for  the  unexpired 
portion  of  his  lease.  But,  after  the  date  of 
the  expiry  of  the  terra,  of  course  no  actual 
possession  could  properly  be  given  to  the 
plaintiff;  although,  his  right  having  been 
declared,  he  wcwld  be  entitled  to  recover 
mesne- profits  for  the  time  he  w^as  out  of 
possession.  The  decree  must  be  altered. 
It  must  declare  the  plaintiff's  right  to  pos- 
session up  to  the  date  on  which  the  lease 
expired,  and  must  give  him  mesne-profits  for 
the  time  he  was  kept  out  of  possession, 
whether  before  or  after  the  institution  nf 
the  suit.  It  is  said  that,  as  the  zemindar, 
who  is  a  defendant,  is  in  the  same  interest 
with  the  plaintiff,  there  may  (for  the  zemin- 
dar's benefit)  be  a  decree  in  plaintiff's  favor 
for  possession,  even  though  the  term  of  the 
lease  has  expired.  But  that  cannot  possibly 
be.  The  plaintiff's  case  must  stand  or  fall  on 
its  own  merits;  and  we  cannot  in  this  suit 
determine  what  the  zemindar's  rights  are. 

The  appellant  further  says  that  the  plaint- 
iff admitted  to  the  Collector  in  a  certain 
petition  that  he  was  in  possession  up  to 
1270,  and  that  the  Principal  Sudder  Ameen 
was  wrong  in  giving  mesne-profits  for  a 
period  prior  to  that  year.  What  the  plaint- 
iff says  in  his  plaint,  however,  is  that  he 
.  was  ejected  from  two  of  the  julkurs  in  1268, 
and  from  the  others  in  1270..  Thus,  in 
what  he  is  said  to  have  admitted  to  the 
Collector,  ^here  is  nothing  inconsistent  with 
his  present  claim. 

The  decree  of  the  Lower  Court  must  be 
altered  as  above  indicated,  and  the  parties 
will  respectively  bear  their  own  costs  of  this 
appeal. 


The  nth  March  1867. 
Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Evidence. 
Case  No.  2941  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
First  Principal  Sudder  Ameen  of  2^- Per - 
gunmhsy  dated  the  gth  July  1866,  reversing 
?  decision  passed  by  the  Moonsiff  0/  Satkhi- 

'  rah,  dated  the  28ih  December  i^6s^ 


Huronath  Sircar  and  others  (Plaintiffs), 

Appellants, 

versus 

Preeonath  Sircar  and  others  (Defendants), 

Respondents, 

Baboos   Divarkanaih   Mitter  and    Oopendur 
Chunder  Bose  for  Appellants. 

Baboo  Anund  Chunder  Ghosalior 
Respondents. 

Admissions,  &c.,  by  the  parties  in  a  former  arbitration 
may  be  used  in  evidence  in  a  subsequent  suit. 

Macpherson,  J.— It  appears  to  us  that 
this  case  must  be  remanded  for  re-trial.  The 
decision  of  the  Lower  Appellate  Court  is  de- 
tective, inasmuch  as  it  does  not  dispose  of 
the  whole  of  the  plaintiff's  claim,  but  only  of 
so  much  of  it  as  relates  to  that  portion  of 
the  land  which  lies  between  the  defendant's 
house  and  the  tank.  The  Court  must  decide 
also  as  10  the  lands  which  it  describes  as 
being  beyond  the  cross-walls  on  the  west. 

The  Lower  Court  is  also  wrong  in  law 
in  what  is  a  material  point,  viz.,  in  holding 
that  none  of  the  evidence  or  proceedings 
before  the  arbitrator  can  be  looked  at  as 
evidence  in  this  suit.  No  doubt,  as  the 
question  at  issue  in  this  suit  was  not  before 
the  arbitrator,  the  award  is  in  no  wav 
conclusive,  nor  is  the  evidence  on  which  ft 
was  based.  But,  so  far  as  the  parties  to 
this  suit  or  those  under  whom  they  claim 
were  parties  to  the  arbitratipn-proceedings, 
any  admissions  made  by  them  {e,  g.,  any 
map  filed  by  them  as  correct)  may  be 'used 
as  evidence  (though  of  course  not  necessarily 
as  conclusive)  against  them  now. 

The  case  is  remanded  for  re-trial  with 
reference  to  the  above  remarks. 


The  nth  March  1867. 

Present : 

• 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Joint  Hindoo  Family— Presumption  of  joint 
property— Son-in-Law. 

Case  No  362  of  1866. 

Application  for  review  of  judgment  passed  by 
the  Hon'ble  Justices  Bayley  and  E,  Jackson, 
on  the  nth  June  1866,  in  Special  Appeal 
No.  jg  of  1866.  ^ 

Dossee  Monee  Dossee  (Special  Appellant), 

Petitioner, 
versus 

Ram  Ch^d  Mohur  (Special  Respondent), 
Opposite  Party, 
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Baboo  Mohtndro  Lai  Shome  for  Petitioner. 

Baboo  Bama  Churn  Banerjee  for  Opposite 

Party. 

The  presumption  of  Hindoo  Law  as  to  joint  property 
cannot  apply  in  a  case  where  the  property  is  claimed 
through  a  son-in>law  living  in  the  house  of  his  father- 
in-law. 

Pundit,  J. — We  think  that  the  Lower 
Appellate  Court  has  erred  in  this  case  in 
placing  the  onus  upon  the  special  appellant 
as  far  as  she  pleads  a  purchase  by  her  or  by 
her  father.  If  she  had  any  occasion  to 
claim  through  her  mother  (the  daughter  of 
Ras  Beharee),  and  if  plaintiff,  as  the  grand- 
son of  Molhooranath  (the  brother  of  Ras 
Beharee),  had  established  that  the  two 
branches  of  the  family  were  slill  joint,  or  at 
least  joint  up  to  the  time  of  the  acquisition 
of  the  properties  in  dispute,  the  onus  might 
have  been  thrown  upon  the  defendant,  speci- 
al appellant,  claiming  a  separate  purchase. 

The  presumption  of  Hindoo  Law  cannot 
apply  to  this  case  where  property  is  claimed 
through  a  son-in-law  who  appears  only  to 
have  lived  in  the  house  of  his  father-in-law, 
and  not  to  be  of  joint  family  and  funds  in 
any  legal  sense  of  the  term. 

The  first  Court  was  equally  wrong  in 
throwing  the  onus  upon  the  special  appellant 
as  regards  the  property  for  which  it  had 
given  a  decree  to  the  plaintiff,  without  re- 
quiring any  proof  from  him  that  it  was  the 
estate  of  Ras  Beharee,  and  was  held  at  ail 
by  his  widow.  In  respect  to  this  property, 
the  Lower  Appellate  Court  should  see  what 
proof  plaintiff  has  given  to  entitle  him  to  a 
decree. 

We,  however,  hold  that,  for  the  lands  ad- 
mitted by  the  special  appellant  to  have  been 
held  in  lease  by  Ras  Beharee,  but  which 
are  staled  to  have  been  resumed  by  the  land- 
lord for  arrears  of  rent  due  from  Ras 
Beharee,  and  for  which  a  new  lease  is  stated 
to  have  been  afterwards  obtained  by  Gooroo 
Doss,  the  father  of  the  special  appellant, 
from  the  landlord,  the  onus  has  rightly  been 
thrown  upon  the  special  appellant. 

With  regard  to  this  leased  property, 
and  all  others  for  which  a  decree  has  been 
given  to  the  plaintiff,  we  see  that  the  Lower 
Appellate  Court  has  failed  to  enquire  whether 
Ras  Beharee  or  his  widow  was  in  posses- 
sion so  as  not  to  bar  plaintiff's  claim  by 
limitation,  or  whether  (as  the  special  appel- 
lant urges)  it  is  not  proved  that  neither  Ras 
Beharee  nor' his  widow  was  in « 'possession, 
but  that  for  a  long  period,  or  from  the  time 


of   the    acquisition   of   the    respective  pro-     } 
p^erties  in  dispute  (from  strangers),  the  father     | 
of   the   special   appellant   and    she  herself 
have  been  in  f)08session. 

Possession  is  a  material  point  in  this  case, 
with  a  view  properly  to  decide  the  tide  of 
the  plaintiff,  even  if  the  special  appellant 
had  to  prove  her  own  title.  • 

We,  accordingly,  reverse  the  decree  of  the 
Lower  Appellate  Court,  and  remand  the  case 
to  that  Court,  to  re-try  the  appeal  of  the 
special  appellant  and  the  cross-appeal  of  the 
plaintiff,  with  reference  to  the  above  remarks. 

We  also  think  it  proper  to  order  that,  if, 
in  execution  of  the  decrees  of  the  Lower 
Appellate  Court,  any  change  of  possession 
in  the  property  in  dispute  has  taken  place,  or 
any  costs  have  been  realised  from  the  special  ' 
appellant,  all  these  proceedings  should  be  set 
aside,  and  all  parties  forthwith  restored  to  the 
same  position  in  which  they  stood  to  each 
other  before  ilic  Lower  Appellate  Court  bad 
decreed  the  case. 


The  iiih  March  1867. 
Present : 

The  Honble  W.  S.  Seton-Karr  and  L. 
S.  Jackson,  Judges. 

Relinquishment  of  land— Rent— Ejectaent— 

Enhancement   - 

Case  No.  326  of  1866  under  Att  X.  of  1859. 

Regular  Appeal  front  a  decision  passed  by  the 
Deputy  Collector  of  Patna,  dated  the  i^h 
July  1866. 

Cazee  Syud  Mahomed  Azmul  and  others 
(Defendants),  Apj>ellantSy 

versus     : 

Chundee  Lall  Pandey  aVjd  another 

(Plaintiffs),  Responds. 

Mr.  R.  E.   Tividale.  Moonshe^^nicer  All, 

and  Baboo  Romanath  Bose  for  ^ppellants. 

Baboo  Dabendro  Narain  B^  ^^^ 
Respondents. 

Suit  laid  at  Rupees  3, 

The  mere  fact  of  a  tenant  relinquishin}? 
not  excuse  him  from  payment  of  rent  if  he 
liable,  unless  he  makes  some  terms  with  hi 

A  landlord,  by  taking  rent  from  a  party 
him  for  arrears  of  his  predecessor's  rent,  ai 
iiim  as  a  tenant,  and  cannot  eject  or  enhAc 
according  to  law. 

of  ^appeal  were  argued  before  u 
Twidale,  the  vakeel  of  the  appella 


le  land  vSI 
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refcucs  to  the  plea  of  limitation,  which  was 
raised  before  the  Lower  Court,  and  over- 
ruled by  the  Depnty  CoUecior.  Mr.  Twi- 
dale  contended  that  the  Court  below  came 
to  a  wrong  conclusion  on  this  point ;  and 
that  the  Deputy  Collector  ought  to  have 
held  that  the  dispossession  by  the  defendant 
had  taken  place  more  than  one  year  before 
the  date  of  suit ;  «nd  that,  consequently,  the 
soit  was  barred  under  Sectfon  30  of  Act  X. 
of  1859. 

It  appears  to  me  that  it  is  not  shown  that 
the  dispossession  had  90  taken  place.  The 
plaintiff  himself  h^  been  examined,  and  dis* 
tmaly  states  that  the  dispossession  was 
within  one  year  previous  to  suit. 

A  statement  of  the  plaintiff  in  a  former 
salt  is  referred  to,  from  which  it  appears 
that,  at  the  time  of  making  that  statement 
on  the  18th  of  September  1865,  the  plaintiff 
had  already  been  dispossessed  from  the  land. 
The  expression  used  is  somewhat  vague ; 
^^chhin  iia*'  that  is,  that  the  defendant 
forcibly  took  possession ;  no  doubt  it  seems 
to  refer  to  manual  dispossession.  But,  even 
if  it  be  allowed  that  the  dispossession  was 
admitted  to  have  been  sometime  before  Sep- 
tember 1865,  that  would  not  be  at  all  neces- 
tarily  more  than  one  year  prior  to  date  of 
suit.  The  suit  was  instituted  on  the  26th 
of  Jane  1866;  and  U  is  very  probable  that 
the  dispossession  took  place  at  sometime  in 
the  interval  between  the  36th  of  June  and 
the  1 8th  September  of  the  preceding  year. 

The  evidence  on  this  point  is  rather  con- 
fijcting :  on  one  side,  we  have  the  plaintiff 
himself  and  his  witnesses ;  and,  on^  the 
other,  the  karpurdauz  and  three  of  the 
ryots.  The  evidence  on  both  sides  seems 
10  me  to  be  so  equally  balanced  that  I  could 
ikot  take  upon  myself  to  say  upon  the  evi- 
dence on  paper  before  us  that  the  Deputy 
Collector  was  not  correct  in  saying  that 
ihe  evidence  of  the  plaintiff's  witnesses 
•*aa  more  trustworthy  than  that  adduced  by 
.the  defendant,  and  that  his  decision  on  this 
\  joint  ought  to  be  reversed. 

The  next  ground  taken  is  that  the  plaint- 
'H  had  voluntarily  surrendered  the  land  ;  and 
^kb  contended  for  appePant  that  his  witness- 
M  proved  that  the  plaintiff  had,  of  his  free 
\  inll,  relinquished  the  tenure,  and  that  a  set- 
flement  was  made  thereon  with  Mussamut 
^mngo,  who«is  described  as  the  kept  woman 
.rf  the  deceased  Bhowanee  Pandey. 
[.It  is  suggested  that  the  plaintiff  had  been 
^jjjoccd  to  give  up  the  land  from  his  in- 
^«Bty  to  pay  the  rent,  and  to  escape  tbo 
consequences  of  a  decree  obtained  against 


him  for  arrears  of  rent.  But  it  is  evident 
that  the  mere  fact  of  his  relinquishing  the 
land  would  not  excuse  him  from  payment  if 
he  were  otherwise  liable  unless  he  had  made 
some  terms  with  his  landlord.  But  in  that 
case  it  is  probable  that  a  written  agreement 
would  have  been  come  to,  on  the  one  side  to 
secure  immunity  from  further  demand,  and 
on  the  other  to  shut  out  the  plaintiff  from 
all  claim  upon  the  land. 

On  this  point,  also,  I  do  not  see  that  we 
can  interfere  with  the  judgment  of  the 
Court  below. 

There  is  another  point  to  which  our  atten- 
tion has  been  called  by  Moonshee  Ameer  Ali 
who  appeared  with  Mr.  Twidale  for  the 
appellant,  namely,  that  there  has  been  no 
proof  shown  of  Bhowanee  Pahdey's  mou- 
rosee  title. 

As  to  this  we  think  it  is  not  material 
whether  any  mourosee  title  is  proved  or 
not.  The  plaintiff  took  this  jote  in  succes- 
sion to  his  uncle  who  indisputably  had  held  it 
for  many  years.  The  defendant,  by  taking 
rent  from  him,  and  by  suing  him  for  arrears 
of  his  uncle's  time,  had  acknowledged  the 
plaintiff  as  a  tenant ;  and,  if  he  afterwards  de- 
sired to  enhance  or  to  eject  him,  he  ought  to 
have  proceeded  in  a  legal  measure,  and  not 
have  ousted  the  plaintiff  in  the  manner  that 
he  did.  Under  all  these  circumstances,  there- 
fore, I  am  of  opinion  that  the  order  of  the 
Court  below  must  be  affirmed,  and  this 
appeal  dismissed  with  costs  and  interest. 

I  have  a  few  words  to  add  as  to  the  irre- 
gular manner  in  which  this  appeal  has  come 
before  this  Court.  The  original  value  of 
the  suit  was  Rupees  7,000.  The  respondent, 
defendant,  objected  that  this  was  a  gross 
over-valuation,  and  the  Deputy  Collector 
reduced  the  value  to  Rs.  3,000,  a  decree 
being  given  by  which  costs  w^ere  awarded 
on  that  amount.  The  defendant  presented 
his  appeal  to  the  Zillah  Judge  of  Patna. 
The  Judge  recorded  on  the  back  of  the 
Memorandum  a  declaration  that  he  was  not 
competent  to  entertain  the  appeal,  but  that 
ii  must  he  presented  to  the  High  Court,  and 
that  original  Memorandum  of  appeal  with 
the  remark  endorsed  upon  it  by  the  Judge 
has  been  received  without  objection  by  the 
Officer  of  this  Court,  and  laid  before  the 
Court  for  trial.  Moreover,  the  Memorandum 
itself,  intended  as  it  was  for  presentation  to 
the  Zillah  Court,  is  dra^n  in  direct  contra- 
vention of  the  provisions  of  Section  334 
of  the  Codaiof  Civil  Procedure,  the  grounds 
of  appeal  being  extremely  lengthy  and 
argumentative.     For  both  these   reasons  it 
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appears  to  me  that  the  Memorandum  of  apr 
peal  ought,  on  its  presentation  in  the  oftice,  lo 
have  been  laid  before  the  Judge  in  the 
Miscellaneous  Department  who  would  have 
deterniined  whether  the  appeal  should  b«^ 
admitted  or  rejected.  It  is  unnecessary  now 
to  go  further  into  this  matter,  as  no  objec- 
tion has  beep  raised  regarding  it  by  the 
respondents.  I  merely  make  these  remarks 
for  the  future  guidance  of  the  officers  of 
the  Court. 

Stton-Karr,  J, — I  entirely  concur  in  the 
remark*!  of  my  learned  colleague,  and,  with 
regard  to  the  point  of  limitation,  I  would 
add  that  the  plaintiff's  first  statement  in  the 
rent-suit  may  very  probably  have  referred 
to  the  new  settlement  between  the  defendant 
and  Mussamut  Gungo  which  is  said  to  have 
taken  place  in  Jeyt  1272. 

The  act  of  dispossession  in  Kartick  now 
spoken  of  by  the  plaintiff,  in  his  deposition 
in  this  case,  refers  to  the  actual  and  tangible 
entry  upon  the  land  by  the  defendant  with 
ploughs  and  bullocks,  and  therefore  1  think 
that  the  two  statements  may  have  been 
perfectly  reconcileable  ;  and  it  was  moreover 
the  business  of  the  defendant  to  have  cross- 
examined  the  plaintiff  on  the  point  of  alleg- 
ed discrepancy,  with  reference  to  his  former 
statement.  As  regards  the  question  of 
mourosee  title,  the  order  of  the  Lower 
Court  is  simply  one  for  the  re-instatement 
of  the  plaintiff,  and  not  one  which  adjudi- 
cates on  the  mourosee  tenure. 


The  nth  March  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation — Sale  in  execution — Suit  by  claim- 
ant of  attached  property. 

Case  No.  2240  of  1866. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Additional  Principal 
Sudder  Ameen  of  Past  Bur  divan,  dated 
the  2gth  June  1866,  affirming  a  decision 
of  the  Moonsiff"  of  Munglecote,  dated  the 
8th  September  186$. 

Rutnessur  Kundoo  (one  of  the  Defendants), 

Appellant, 

versus 

Majeda  Bebee  (Plaintiff),  Respondent. 

Baboo  Umbica  Churn  Bafierjee  for 
Appellant. 


Mr,    C.    Gregory  and   Moulvie  Murhumut 
Hossein  for  Respondent. 

Where  a  person's  claim  to  attached  property  wis 
not  rejected,  but  the  sale  took  place  subject  to  It— 
Held  that  he  could  sue  to  establish  his  right  to  the 
property  at  any  time  within  12  years.  Clause  3,Sectiaa 
I,  Act  XIV.  of  1859,  not  apply ingf  to  such  a  case. 

Norman,  J. — This  is  a  suit  instituted  00 
the  2 1st  of  April  1865  to  establish  the  right 
of  the  plaintiff  to  3a.  5^.  of  a  talook  in 
Towjee  No.  217  purchased  by  them  from 
one  Sreenath  Roy,  and  for  the  reversal  of 
an  order,  dated  the  30th  of  July  1863, 
rejecting  the  plaintiff's  claim,  and  a  sale  in 
execution  under  an  attachment  for  realizing 
the  amount  of  a  certain  fine  from  Sreenath 
Roy. 

The  defendant  pleaded  that  the  suit  was 
not  brought  within  one  year  from  the  date 
of  the  order  rejecting  the  claim,  and  was, 
therefore,  barred  by  the  conjoint  operation 
of  Section  246  of  Act  VIII.  of  1859,  and 
Clause  3,  Section  i,  Act  XIV.  of  1859. 

We  find,  however,  that  the  Court,  in 
passing  the  order  of  the  30th  of  July,  had 
made  no  investigation,  and  pronounced  no 
decision  as  to  whether  or  not  the  land  was 
in  the  possession  of  the  party  aj^ainst  whom 
the  execution  was  sought  as  his  own  pro- 
perty. It  simply  ordered  that,  **this  being 
I  a  matter  of  share,  the  sale  should  take 
!  place, "  notice  being  given  of  the  plaintiffs 
claim  to  purchasers  at  the  sale.  The  plaint- 
iff's claim  was  not  rejected,  but  the  sale  took 
place  subject  to  it. 

There  was  no  legal  order  or  decision 
under  Section  246  which  bound  or  affected 
the  plaintiffs,  or  which  they  were  under  any 
necessity  to  set  aside,  and  the  plaintife 
were,  therefore,  at  liberty  to  sue  within  the 
period  given  them  by  Clause  12,  m.,  12  yean 
See  Syed  Afzul  Khan  versus  Kanhya  LaH 
2  Weekly  Reporter  263*;  Monohur  Khan 
versus  Toylokonath  Ghose,  4  Weekly  R^ 
porter  35  ;  Ram  Gopal  Roy  versus  Nundo 
Gopal  Roy,  4  Weekly  Reporter  42;  Srcfr 
mutiy  Dossee  versus  Shebaoee  Debea,  5 
Weekly  Reporter  123. 

In  Sheikh  Khoda  Buksh  versus  Purma- 
nund  Dutt,  5  Weekly  Reporlef  213,  we  do 
not  know  exactly  what  the  facts  were.  The 
case  was  not  argued  on  the  pan  of  the  re- 
spondent but  there  appears  to  have  bctt 
a  decision  de  facto  under  Section  246. 
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Clause  3,  Section  i  of  Act  XIV.  of  1859, 
does  not  apply  to  or  affect  the  plaintiff's 
claim,  because,  being  no  party  to  the  decree, 
the  sale  does  not  directly  bind*  or  affect 
Um.  The  sale  may  and  does  stand ;  it 
binds  sQch  interests  as  Sreenath  Roy  pos- 
sessed. 

We,  therefore,  affirm  the  decision  of  the 
Lower  Court,  and  dismiss  the  defendant's 
appeal  with  costs. 


The  1 7th  March  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  a>id  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  F.  B.  Kemp,  and  A.  G.  Macpherson, 
Judges. 

Limitation—Sale  in  execution— -Suit  to  recover 
possession  of  lands  sold. 

Case  No.  1137  of  1866. 

Special  Appeal  from  a  decision  passed  by 
^  Baboo  Gobind  Chunder  Chawdhry, 
Principal  Sudder  Ameen  of  Beerbhoom, 
dated  the  jist  January  1866,  modifying 
a  decision  '  passed  by  Moulvie  irolam 
Batool  Tumkin,  Sudder  Moonsiff  of 
that  District,  dated  the  12th  July  186$, 

Baboo  Pertaub  Chunder  Chowdhry  and 
others  (Plaintiffs),  Appellants, 

versus 

Baboo  Brojo  Lall  Shaha  and  others 
(Defendants),  Respondents, 

Baboos  Gopal  Lai  Mitt er  and  Nil  Mad  hub 
Sein  for  Appellants. 

Baboo  Sreenath  Doss  and  Tarrucknath 
Sein  for  Respondents. 

The  plaintiflF  having  been  dispossessed  under  a  certi- 
■ooot  sale  which  was  not  conformable  to  or  warranted 
"Tine  sate  Itself,  and  having  made  no  complaint  to  the 
J^rt  which  was  executing  the  decree,  is  entitled  to 
■TOgh*  suit  for  confirmation  of  his  title,  and  to  be 
~|[Wl  to  the  possession  of  the  property  from  which  he 
Jjwwi  at  an;r  time  within  12  years  from  the  time 
■ni  dispossession. 

T^his  case  ivas  referred  to  a  Full  Bench 
^  Kmp  and  Markby,  J  J.,  with  the  follow- 
^g  order :-~  '' 

^if erring  Order.— This  was  a  suit  for 
^hrtnation  of  title  over  a  share  in  an  an- 
«wral  zemindaree  and  for  possession  with 
■»««Je.profi&. 

The  plaint  sets  forth  the  respective 
^C8  of  the  plaintiffs,  and  also  states  the 

^^A  ,  *^  ^^^^^  ^^  ^^«  judgment-debtor, 
»«»tmdyal  Chowdhry,  whose  rights  and  in- 
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terest  were  sold  in  execution  of  a  decree' 
and  purchased  by  the  defendant  No.  3  on 
the  2nd  of  June  1862.  It  is  further  alleged 
that,  from  the  5th  Maugh  1269,  ^^^  defend- 
ants have  taken  possession  of  the  share  of 
the  plaintiffs,  together  with  the  share  be- 
longing to  the  judgment-debtor.  Hence 
this  suit  for  confirmation  of  title  with  posses- 
sion and  mesne-profits. 

The  Court  of  first  instance,  the  Sad- 
der Moonsiff  of  Beerbhoom,  held  that  the 
suit  of  the  plaintiffs  was  not  barred,  inas- 
much a^  the  provisions  of  Clause  3,  Section 
I,  Ad  XIV.  of  1859,  were  inapplicable,  the 
suit  not  being  brought  for  the  reversal  of 
a  summary  order,  but  for  the  establishment 
of  title;  and  that  for  such  a  claim  twelve 
years  was  the  proper  period.  On  the  merits, 
for  reasons  which  it  is  unnecessary  to  enter 
into,  he  dismissed  the  plaintiff'^  suit. 

Both  parties  appealed :  the  plaintiffs  on 
the  merits,  and  the  defendants  under  Section 
348  of  the  Code,  objecting  to  the  finding  of 
the  Moonsiff  on  the  issue  in  bar. 

The  Principal  Sudder  Ameen  observes 
that  'Mt  is  not  denied  that  the  defendant 
"  No.  3  purchased  the  disputed  properly  at  a 
"public  auction  on  the  2nd  of  June  1862, 
"  and  that  he  took  possession  of  it  on  the  17  th 
"January  1863,  corresponding  with  the  5th 
"of  Maugh  1266  B.  S. ;  that  it  also  appeared 
"  that  the  plaint  in  this  suit  was  filed  on  the 
"30th  of  January  1865,  or  i8th  Maugh  1271 
"  B.  S.  Hence  it  is  clear  that  the  suit  was 
"  brought  after  the  lapse  of  2  years  7  months 
"  and  27  days  from  the  date  of  the  sale,  and 
"  of  2  years  and  12  days  from  the  date  of  de- 
"  liver)'  of  possession ;  that  it  had  been  laid 
"  down  by  the  High  Court  in  the  cases  of 
"  the  appellants,  Bebee  Suboorun  and  Ram 
*'  Gopal  Roy  and  others,  decided  respcci- 
"  ively  on  the  i6th  January  and  12th  Septem- 
"ber  1865  that,  if  a  plaintiff  be  evicted  by  a 
"Court  of  Justice,  he  should  bring  his  suit 
"  within  one  year ;  but  that,  where  the  plaintiff 
"  has  received  a  mere  nominal  possession.,  or 
"  where  the  plaintiff  has  been  dispossessed  in 
"  some  other  way,  the  suit  for  recovery  of 
"  possession  may,  according  10  the  general 
"rule,  be  instituted  within  12  years.  But  in 
"  this  case  it  is  clearly  apparent  from  the  re- 
"ceipt  given  after  the  delivery  of  seizin  on 
"the  5th  of  Maugh  1269  B.  S.,  and  filed  by 
"  the  defendant  No.  3,  that  he  was  placed  in 
"possession  of  a  la.  i^g.  2r.  2k.  share  of 
"lot  Bedarpore  by  beat  of  dram,  and  the 
"  planting  ,pf  bamboos  on  the  5th  of  March 
"  1269  B.  S.  It  was,  therefore,  incumbent 
"  on  the  plaintiffs  to  bring  their  salt  within 
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"  one  year  from  the  above  date."  But,  as 
they  have  done  so  after  a  lapse  of  2  years  and 
12  days  from  that  date,  their  suit  was  barred. 
The  suit  and  appeal  of  the  plaintiffs  were 
dismissed  without  going  into  the  merits. 

In  special  appeal  it  is  contended  that  the 
Principal  Sudder  Ameen  is  wrong  in  law, 
inasmuch  as  this  is  not  a  suit  for  the  revers- 
al of  a  sale,  but  for  the  recovery  of  immove- 
able property  with  mesne-profits,  on  ad- 
judication of  the  title  of  the  plaintiffs ;  that 
the  period  of  limitation  is  1 2  years  from  the 
date  of  the  cause  of  action.  The  prayer 
of  the  special  appeal  is  that  the  suit  be  re- 
manded for  trial  on  the  merits. 

There  can  be  no  question  that  the  defend- 
ant No.  3  has  purcBased  nothing  but  the 
rights  and  interest  of  his  judgment-debtors, 
the  heirs  of  Shamdyal  Chowdhry.  Posses- 
sion was  given  to  the  defendant  according  to 
the  provisions  of  Section  264  of  the  Code 
of  Civil  Procedure,  that  is  to  say,  by  pro- 
claiming to  the  occupants  of  the  property 
by  beat  of  drum,  or  in  such  other  mode  as 
may  be  customary,  that  the  right,  title,  and 
interest  of  the  defendant,  /.  e.,  the  judgment- 
debtor,  had  been  transferred  to  the  purchas- 
er. If  the  purchaser,  under  cover  of  this 
proclamation  and  pro  forma  delivery  of 
possession,  take  possession  of  property  not 
belonging  to  his  judgment-debtor,  the  said 
property  being  immoveable  property,  the  suit 
against  the  purchaser  is  governed,  in  as  far 
as  limitation  is  concerned,  by  the  provisions 
of  Clause  12,  Section  i,  Act  XIV.  of  1859, 
which-is  to  this  effect :  "To  suits  for  the 
recovery  of  immoveable  property  or  of  any 
interest  in  immoveable  property  to  which  no 
other  provision  of  the  Act  applies,  the  period 
of  twelve  years  from  the  time  the  cause 
of  action  arose." 

This  was  not  a  suit  to  set  aside  the  sale 
of  any  property  sold  in  execution  of  a 
decree  of  the  Civil  Court ;  for  the  property 
of  the  plaintiffs  was  not  sold,  but  simply 
the  rights  and  interests  of  the  judgment- 
debtor.  If,  then,  in  taking  possession 
of  those  rights,  the  purchaser,  either  by 
his  own  act,  or  through  the  intervention 
of  the  Court,  take  possession  of  im- 
moveable property  belonging  to  a  third  party, 
the  suit  to  recover  such  property  may  be 
brought  at  any  time  within  12  years  from 
the  time  the  cause  of  action  arose,  that  is  to 
say,  from  the.  date  of  ouster. 

A  Divisional  Bench  of  this  Court  has 
held  in  the  case  of  Ramgopal  Roy  and 
others,  plaintiffs,  appellants,  versus  Nundo 
Gopal  Roy,  reported  in  Volume  IV.,  Weekly 


Reporter,  page  42,  Civil  Rulings,  "that,  if 
it  be  shown  that  the  property  was  taken 
and  the  plaintiffs  dispossessed  by  the  Court, 
whether  the  Court  was  right  or  wrong,  the 
injured  party  must  sue  within  one  year/' 
As  we  differ  in  opinion  with  the  learned 
Judges^ who  decided  that  case,  we  direct 
that  this  appeal  be  submitted  for  the  decision 
of  a  Full  Bench  on  the  follawing  point  :— 

A  party  purchasing  the  rights  and  inter- 
ests in  immoveable  properly  of  a  judgment- 
debtor  in  execution  of  a  decree  evicts  by 
act  of  the  Court  a  third  party  whose  rights 
are  independent  of  the  rights  of  the  judg- 
ment-debtor. In  such  case  must  the  injured 
party  sue  within  one  year  from  his  cause  of 
action,  or  can  he  bring  his  suit  within  the 
ordinary  period,  viz.,  any  time  within  12 
years  from  the  date  of  his  cause  of  action? 

The  judgment  of  the  Full  Bench  was  deli- 
vered bji- — 

Peacock,  C,  J, — In  this  case  a  decree  for 
the  payment  of  money  was  obtained  against 
Shamdyal  in  the  Court  of  the  Sudder 
Moonsiff  of  Moorshedabad.  The  decree 
was  sent  to  the  Moonsiff  of  Beerbhoom 
for  the  purpose  of  being  executed;  and  it 
appears  that,  in  executing  that  decree,  the 
proclamation,  which  was  issued  under  Sec- 
tion 249,  Aft  VIII.  of  1859,  declared  that 
the  right,  title,  and  interest  of  Shamdyal  in 
certain  property  specified  therein  would  be 
sold.  The  property  was  put  up  to  sale 
under  that  proclamation,  and  the  defendant 
became  the  purchaser.  At  the  time  when 
he  made  the  purchase,  and  when  he  fixed 
the  amount  which  it  would  be  worth  his 
while  to  give  for  that  which  was  about  to 
be  sold,  he  knew  that  he  was  purchasing 
only  the  right,  title,  and  interest  of  Sham- 
dyal. 

Proceedings  went  on  until  it  came  to  the 
granting  of  a  certificate  of  sale  under  Sec- 
tion 259,  and  then  by  some  error  (wheihcf 
intentional  or  not,  it  is  unnecessary  to  de- 
cide), it  was  recited  in  the  certificate  of 
sale  that  the  plaintiff's  ancestor  Kisiodj'al, 
as  well  as  Shamdyal,  were  defendants  in 
the  suit,  and  that  the  interests  of  the  defend- 
ants in  that  suit  had  been  sold;  so  that, 
in  fact,  instead  of  declaring  that  only 
Shamdyal's  interests  in  the  property  had 
been  sold,  it  was  declared  that  the  interests 
of  the  plaintiff's  ancestor,  as  well  as  Shana- 
dyal's  interests,  had  been  sold  under  the 
decree. 

In  carr}ing  out  the  execution  under 
Section   264   of    the   Procedure    Code,  the 
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property  being  in  the  possession  of  ryots, 
a  c(^y  of  the  certificate  of  sale  would  have 
to  be  affixed,  and  a  notice  given  to  the  occu- 
pants of  the  land  that  the  right,  title,  and 
interest  of  the  defendants  had  been  trans- 
ferred to  the  purchaser.  Couphng  the 
notice  with  the  copy  of  the  certificate  of 
sale,  it  would  appear  that  notice  was  given 
to  the  occupant  of  the  property  that  the 
interests  of  the  persons  who  were  described 
in  the  certificate  of  sale  as  the  defendants 
bad  been  sold. 

By  putting  the  auction-purchaser  into 
possession  -in  that  manner  according  to 
Section  264,  it  may  be  said  that  the  plaint- 
iff or  his  ancestor  was  dispossessed  of  his 
interest  in  the  property  under  the  execution 
of  tiie  decree ;  and  he  might,  if  he  had 
pleased,  have  applied,  within  one  month 
from  the  date  of  such  dispossession,  to  the 
Court  by  which  the  decree  was  executed,  and 
complained  of  his  having  been  so  dispossess- 
ed ;  and  the  Court,  under  Section  269  of 
Act  VIII.  of  1859,  would  have  enquired  into 
the  matter  and  passed  such  order  as  it  con- 
cdered  proper.  If  the  Moonsiff,  upon  his 
making  such  application,  had  decided  that 
his  interest  had  been  properly  sold,  or 
that  of  which  he  had  been  dispossessed 
actually  belonged  to  Sharadyal,  he  could 
not  have  appealed  against  the  order,  but 
might,  within  one  year  from  the  date  of 
that  order,  have  brought  a  regular  suit  for 
the  purpose  of  establishing  his  right. 

This  suit  is  now  brought  by  the  plaintiflF 
for  confirmation  of  his  liile,  and  to  recover 
pc^session  of  the  property  of  which  he  was 
dispossessed  ;  and  the  question  referred  to 
OS  is  whether  the  plaintiff  is  barred  by  Clause 
3,  Section  i.  Aa  XIV.  of  1859. 

That  Clause  fixes  the  period  of  limitation 
to  suits  to  set  aside  the  sale  of  any  property, 
taoveable  or  immoveable,  sold  under  an 
execution  of  a  decree  of  any  Civil  Court 
oot  established  by  Royal  Charter  when  such 
Mil  is  maintainable  at  one  year  from  the  date 
It  which  such  sale  was  confirmed,  or  would 
Otherwise  have  become  final  and  conclusive 
if  no  suit  had  been  brought. 

But  this  suit  is  not  brought  to  set  aside 
the  sale  of  the  property.  It  is  brought 
merely  to  confirm  the  plaintiff's  title,  and  to 
JWtore  him  to  possession. 

It  is  contended  on  the  part  of  the  defend- 
ant that  the  suit,  although  it  has  not  been 
nought  to  set  aside  the  sale,  is  substantially 
f  suit  to  set  aside  the  sale  of  the  plaintiff's 
interest,  because  the  plaintiff  cannot  be  put 
"«o  possession  until  that  sale  has  been  set 


aside.  It  appears  to  us  that  the  Clause  re- 
ferred to  does  not  apply  to.  suits  for  setting 
aside  certificates  of  sale,  but  only  to  suits  for 
setting  aside  sales. 

The  sale  took  place  under  the  proclama- 
tion and  was  completed,  and  the  certificate 
ought  to  have  been  a  true  certificate  of 
the  sale  which  actually  took  place.  There 
was  no  necessity  to  set  aside  the  sale,  because 
Shamdyal's  interests  alone  had  been  sold, 
although  the  certificate  stated  that  the  plaint- 
iff's ancestor's  interests  had  also  been  sold ; 
and  in  a  regular  suit  for  confirmation  of  title 
and  for  restoration  of  possession,  it  was  com- 
petent to  the  plaintiff  to  show  what  the  sale 
really  was,  and  that  the  certificate  was  wrong. 
The  period  of  limitation  for  the  suit  for  con- 
firmation of  title  and  for  restoration  of  pro- 
perty is  12  years  under  Clause  la,  Section  i, 
Act  XIV.  of  1859..  Therefore,  so  far  as  Act 
XIV.  of  1859  goes,  the  plaintiff  is  not  barred 
by  limitation. 

But,  it  is  further  contended  on  behalf  of 
the  defendant  that,  according  to  a  decision 
of  Mr.  Justice   Steer,  reported   in  the   2nd 
Weekly  Reporter,    Civil   Rulings,   page   55, 
the  plaintiff  or  his  ancestor  had  no  right, 
when    he    was   dispossessed   by   the   notice 
given  to  the  ryots  that  his  interest  had  been 
sold,  to  lie  by,  and  that  he  ought,  under  Sec- 
lion  269  of  Act  VIII.  of  1859,  to  have  com- 
plained of  his  dispossession  to  the  Court  by 
which  the  decree  was  executed  ;  and  that,  if 
he   did   not  do   so,   he    would    have    only 
the  same  period  from  the  date  of  disposses- 
sion to  bring  his  action  as  he  would  have  had 
under   that   Section    from    the   date   of  the 
order  if  he  had   complained   to   the  Court 
under  that  Section,  and  the  Court  had  decid- 
ed against  him,  i.  e.\  one  year. 

We  are  of  opinion  that  the  plaintiff  or  his 
ancestor  was  not  bound  to  complain  under 
that  Section.  If  he  was  bound  to  complain, 
and  has  only  the  same  time  to  bring  his  suit 
as  he  would  have  had  if  he  had  made  his 
complaint,  the  period  of  limitation  would 
seem  to  be  one  month  from  the  date  of  dis- 
pbssession,  for  Section  269  requires  the  per- 
son who  is  dispossessed,  if  he  intends  to 
make  a  complaint,  to  make  that  complaint 
within  one  month  from  the  time  of  his  hav- 
ing been  dispossessed.  Mr.  Justice  Steer 
does  not  say  that  he  would  be  bound  by  the 
period  of  one  month,  but  by  the  period  of 
one  year  from  the  time  of  his  dispossession. 
The  period  of  a  year,  which  is  fixed  by  Sec- 
tion 269,  if  not  to  data  from  the  time  of 
dispossession,  but  from  the  date  of  the  order 
made  under  the  complaint.    Where  no  com- 
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plaint  is  made,  there  can  be  no  order;  and 
it  would  be  impossible  to  ascertain  whether 
the  suit  was  brought  within  one  year  from 
the  time  at  which  the  order  would  have 
been  made  if  a  complaint  had  been  pre- 
ferred ;  and  there  is  no  reason  for  saying 
that,  if  there  is  no  order  from  which  the 
year  is  to  date,  the  period  of  one  year  must 
be  reckoned  from  the  date  of  the  dis- 
possession, instead  of  from  the  date  of  the 
order  which,  if  a  complaint  had  been  made, 
must  have  been  subsequent  to  the  dis- 
possession, and,  in  some  cases,  a  considerable 
time  after  it. 

It,  therefore,  appears  to  us  that  the  ruling 
of  Mf.  Justice  Steer  to  this  extent  is  not  cor- 
rect, and  that  a  party  is  not  bound  to  make 
an  application  under  Section  269  unless  he 
please.  If  he  choose  to  make  an  application, 
and  a  decision  against  him  is  passed  upon 
that  application,  he  is  not  entitled  to  appeal 
against  the  order,  but  must  bring  a  regular 
suit  to  establish  his  right  within  one  year 
from  the  time  of  the  order.  But  if  he  does 
not  choose  to  apply  to  the  Court  which  is 
executing  the  decree  for  a  summary  decision, 
but  prefers  to  bring  a  regular  suit  in  ordinary 
course,  then  the  period  of  limitation  prescrib- 
ed by  Clause  12,  Section  x,  Act  XIV.  of  1859, 
is  the  period  by  which  he  is  bound. 

It  is  also  urged  that  the  decision  by  Mr. 
Justice  Trevor  and  Mr.  Justice  Campbell  (4th 
Weekly  Reporter,  Civil  Rulings,  p.  42)  is 
rather  opposed  to  the  present  view  of  the 
Court.  But  all  that  that  case  decided  was 
that,  when  a  man  is  dispossessed  by  a  Court 
in  execution  of  an  auction-sale,  he  must  sue 
within  one  year  to  reverse  the  sale-proceed- 
ings. The  facts  of  that  particular  case  are 
not  sufficiently  detailed  to  enable  the  Court 
to  say  precisely  what  was  intended.  If  a 
person  makes  an  application  under  Section 
369  of  Act  VIII.  of  1859,  and  the  Court 
decides  against  him  by  holding  that  he  was 
properly  dispossessed,  that  may  be  said  to 
be  a  dispossession  by  a  Court.  If  that  is  what 
was  intended  by  a  dispossession  by  the 
Court,  then  the  case  is  right.  But  the  case 
would  not  fall  within  Section  i,  Act  XIV.  of 
1859,  but  within  Section  269,  Act  VIII.  of 
i85}>. 

There  may  possibly  be  other  cases  of 
dispossession  by  a  Court  in  which  it  may  be 
necessary  to  set  aside  the  order  of  the  Court 
before  a  regular  suit  to  recover  possession 
can  be  maintained.  It  is  not  necessary  to 
express  any  opinion  upon  that  point  at 
present.  It  is  sufficient  to  say  nhat,  in  the 
present  case,  the  plaintiiT  having  been  dis- 


possessed under  a  certificate  of  sale  which 
was  not  conformable  to,  or  warranted  by,  the 
sale  itself,  and  having  made  no  complaint  to 
the  Court  which  was  executing  the  decree, 
has  a  right  to  bring  his  suit  for  confirmation 
of  his  title,  and  to  be  restored  t6  the  possession 
of  the  property  from  which  he  has  been 
ousted,  within  12  years  from  the  time  of  his 
dispossession.  • 

With  this  intimation  of  the  opinion  of  the 
Full  Bench,  the  case  will  be  sent  back  for 
further  orders  to  the  Division  Court,  which 
referred  it  for  our  opinion. 


The  1 2th  March  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chirf 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  F.  B.  Kemp,  and  A,  G.  Macpherson, 
Judges, 

Limitation— Sale  in  execution— Suit  to  recover 
possession  of  lands  aold. 

Case  No.  1625  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Russick  Lall,  Officiating  Principal 
Sudder  Ameen  of  Rung  pore  ^  dated  the  i^k 
March  1866,  affirming  a  decision  by 
Nusseerooddeen  Mahomed,  Moonsif  of 
Oonipore,  dated  the  nth  September  186^, 

Baboo  Jodoonauth  Chowdry  (Plaintiff), 

Appellant, 

versus 

Radhamonee  Dossee  (Defendant), 
Respondent. 

Baboos  Khetternauth  Base  and  Sreenaih 
Doss  for  Appellant. 

No  one  for  Respondent. 

The  plaintiff,  having  been  dispossessed  under  a  sale 
in  execution  sigainst  other  parties,  is  entitled  to  sue.to 
establish  his  title  and  to  recover  possession  at  any  tine 
within  12  years  from  the  time  at  which  he  was  dispos- 
sessed, according  to  Clause  12,  Section  1,  Act  MV. 
of  1859. 

This  case  was  referred  to  a  Full  Bench 
by  Bayley  and  Shumbhoonath  PundiU  JJt 
with  the  follozving  order : — 

Referring  Order, — The  grounds  taken  in 
this  special  appeal  by  the  pleader  before 
us  are — 

First. — That  the  cause  of  action  arose  10 
plaintiff  on  the  22nd  January  1852,  when 
the  claim  of  plaintiff  in  the  summar}'  pro- 
ceedings in  the  Execution  Department  were 
overruled,^  and  that  thus  limitation  bars 
the  suit. 
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Second, — ^That,  as  plaintiff  sues  to  recover 
property  sold  in  execution  of  a  decree  in 
the  year  1854,  he  should,  under  Clause  3, 
Section  i,  Aft  XIV.  of  1859,  ^^^^  sued 
within  one  year  from  the  date  of  suit,  and, 
not  having  done  so/  is  barred  by  the  Law 
of  Limitation. 

Third. — That, the  Lower  Appellate  Court 
has  wrongly  put  the  burden  of  proof  on 
defendant,  special  appellant. 

With  reference  to  the  first  plea,  we  are 
of  opinion  that  the  mere  order  rejecting  a 
claim  would  not  be  the  date  of  the  cause  of 
action ;  but,  with  reference  to  the  second 
plea,  it  is,  in  our  view,  a  doubtful  question 
if  the  dispossession  following  the  sale  in 
execution  of  a  decree  would  or  would  not 
create  the  cause  of  action. 

On  the  one  hand,  a'  case  is  cited  to  us, 
Volume  4.  page  42,  Weekly  Reporter,  Civil 
Rulings,  Trevor  and  Campbell,  J  J.,  in 
which  it  is  held  that  a  party  dispossessed 
by  the  result  of  a  sale  in  execution  must 
sue  within  one  year  of  such  dispossession. 

On  the  other  hand,  we  perceive  from  a 
jodgment  of  Kemp  and  Markby,  JJ.,  dated 
September  6th,  1866,  No.  1137  of  •1866, 
that,  differing  from  the  above-cited  judgment 
of  the  other  Division  Bench,  they  have 
referred  the  matter  to  a  Full  Bench. 

We  ourselves  rather  incline  to  agree  with 
Kemp  and  Markby,  J  J.,  considering 
that  only  where  the  circumstances  are  such 
in  each  individual  case  that  the  right  sought 
ionnot  in  any  way  be  adjudicated  by  a  Civil 
Court,  except  through  the  medium  of  a 
suit  directly  to  reverse  the  sale,  a  suit 
must  be  brought  within  one  year;  but 
that,  wherever  the  circumstances  are  such 
that  the  right  sought  can  be  adjudicated 
without  a  suit  directly  to  reverse  the  sale, 
die  limitation  under  Clause  3,  Section  i, 
should  not  be  applied. 

Refer  to  Full  Bench. 

The  Judgment  of  the  Full  Bench  was 
delivered  hy — 

Peacock,  C.  J, — The  plaintiff  in  this^case 
^^  dispossessed  under  a  sale  in  execution 
0^  a  decree  gainst  Hurree  Ram  and  others. 
The  plaintiff's  property  was  not  liable  to  be 
^  under  that  execution  ;  and  he  brings  his 
suit  now  to  establish  his  title  and  to  recover 
possession.  That  suit  is  brought  within 
t2  years  from  the  time  at  which  he  was 


dispossessed.  It  appears  to  the  Court  that 
the  suit  is  brought  within  proper  time,  and 
that  the  period  of  limitation  is  12  years  from 
the  time  of  dispossession  according  to  Clause 
12,  Section  i.  Aft- XIV.  of  1859. 

It  is  said  that  there  had  been  a  summary 
order  made  in  this  case  in  which  it  was 
determined  between  the  plaintiff  and  the 
execution-creditor  in  the  former  case  that 
the  plaintiff's  property  was  liable  to  be  sold 
under  the. decree.  But  there  was  no  sum- 
mary order  in  this  case.  If  the  Court  had 
summarily  decided  that  the  property  was 
liable  to  be  sold,  then  it  would  be  necessary 
to  get  rid  of  that  summary  order,  and  the 
i  suit  must  have  been  brought  within  one 
t  year  from  the  date  of  that  order  according 
to  Clause  5,  Section  i.  Aft  XIV.  of  1859,  or 
I  within  two  years  from  the  time  of  the 
passing  of  Aft  XIV.  of  1859  under  Section  18 
of  that  Aft. 

But,  so  far  from  there  being  a  summary 
order  in  this  case,  the  Court  refused  to  make 
any  summary  order,  and  they  gave  their 
reasons  for  such  refusal.  They  referred  to 
the  Circular  Order  of  the  Sudder  Court  of  the 
loth  June  1862,  and  stated  that  the  rights 
and  interests  of  the  defendants  in  the  pro- 
perty would  be  sold,  and  that  intimation  of 
the  plaintiff's  claim  would  be  given  at  the 
time  of  sale.  The  rights  and  interests  of  the 
debtors  under  the  decree  having  been  sold, 
that  did  not  pass  the  plaintiff's  interests,  if 
he  had  any,  in  the  property ;  and,  if  he  was 
dispossQ3sed  having  an  interest  in  the  pro- 
perty, he  is  entitled  to  bring  his  suit  within 
12  years  from  the  time  of  dispossession. 
Consequently,  the  suit  is  not  barred  by 
limitation. 

The  case  which  was  cited  from  4th  Weekly 
Reporter,  Civil  Rulings,  page  42,  and 
which  was  decided  by  Mr.  Justice  Trevor 
and  Mr.  Justice  Campbell,  to  which  we  have 
already  adverted  in  the  decision  just*  passed 
in  Special  Appeal  No.  1137  of  1866,  is  not 
applicable  to  the  present  ca^e. 

This  case  will  be  returned  to  the  Division 
Bench  which  referred  it  for  our  opinion,  in 
order  that  that  Court  may  pass  such  further 
orders  as  are  necessary. 
^1  

*  See  ante,  p.  253. 
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The  1 2th  March  1867. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, . 

Sale— Fraudulent  Concealment 
Case  No.  280  of  1866. 
Regular  Appeal  from  a  decision  passed  by 
Baboo    Koonj    Lai    Banerjee,    Principal 
Sudder   Ameen     of    Hooghly,    dated   the 
igth  May  1866, 

Pearee  Mohiin  Soor  (Plaintiff),  Appellant^ 

versus 

Abdool  Sobhan  Chowdhry  (Defendant), 

Respondent. 

Baboo  Divarkanath  Mittcr  for  Appellant. 

Mr.  R,  V,  Doyne  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent. 

Suit  laid  at  Rupees  30,660-1-12. 

Where  a  vendor,  knowinfs^  that  he  had  no  right  or 
title  to  property,  or  being  cognizant  of  the  existence  of 
incumbrances  or  of  latent  defects  materially  lowering 
its  value,  sold  it  and  neglected  to  disclose  such  defects 
to  the  putchaser— HilLD  that  there  was  a  fraudulent 
concealment  vitiating  the  contract. 

Glover^  J, — The  facts  of  this  case  are  to 
a  great  extent  undisputed. 

The  plaintiff  purchased  from  the  defendant 
on  the  7th  of  Magh  1270  B.  S.  certain  rent- 
free  and  other  lands  in  Pergunnah  Boro- 
Paikan  for  Rupees  25,000,  paid  the  money, 
and  got  possession. 

Shortly  afterwards,  one  Shib  Kishen  Dan 
sued  the  defendant  for  specific  performance 
of  a  contract,  under  which  he  had  engaged 
to  sell  the  above  lands  to  him  (Shib  Kishen), 
and  eventually  got  a  decree,  the  rpsult  of 
which  was  that  the  plaintiff  was  ousted  from 
his  purchase. 

He  now  sues  to  recover  from  his  vendor 
Abdool  Sobhan  Chowdhry  the  25,000  rupees 
paid  to  him,  with  interest,  on  the  ground  that 
he  was  fraudulently  kept  in  ignorance  of  the 
previous  contract  with  Shib  Kishen  Dan. 

The  defendant  admits  the  payment  of  the 
25,000  rupees  from  Pearee  Mohun,  but 
alleges  that  the  latter  knew  of  the  bynanamah 
entered  into  with  Shib  Kishen  at  the  time 
he  purchased  the  property. 

He  contends,  moreover,  that  he  gave 
the  plaintiff  possession  of  the  lands,  and, 
by  so  doing,  performed  all  his  part  of  the 
contract,  and  that  the  plaintiff  has  no 
claim  to  recover  the  purchase-money. 

The  Principal  Sudder  Ameen  look  this 
view  of  the  case.  He  considered ^hat  Pearee 
Mohun  was,  at  the  time  of  his  purchase, 
cognizant   of    the     bynanamah     previously 


given   to  Shib   Kishen,  and  that  the  prin- 
ciple of  "  caveat  emptor  "  applied. 

The  only  point  for  consideration  in  ap« 
peal  is,  '*  Did  the  plaintiff  (appellant) 
purchase  with  knowledge  of  the  byna- 
namah conveyed  to  him  by  the  vendor,  or 
was  there  a  fraudulent  concealment  on 
the  part  of  the  respondent } " 

That  Pearee  Mohun  hud  notice  from 
Shib  Kishen  Dan  to  the  extent  that 
there  was  another  person  claiming  pre- 
ference  under  a  bynanamah  is,  we  think, 
established  by  this  Court's  decision  in  the 
case  of  Shib  Kishen  versus  Abdool  Sobhan 
(3  Weekly  Reporter  103),  in  which  the 
bynanamah  was  upheld,  both  as  against 
the  vendor  and  the  present  appellant  who 
was  a  co-defendant  in  that  suit;  and  the 
learned  Counsel  for  the  respondent,  Mr. 
Doyne,  argues  from  this  that,  as  the  ap- 
pellant had  notice  of  the  bynanamah,  though 
that  notice  came  from  a  third  party,  and  as 
there  was  no  warranty  of  title  giwn  by 
the  vendor,  Pearee  Mohun  cannot  recover. 
He  was  put  on  his  guard  by  the  notice, 
and  had  every  opportunity  of  making 
enquiry ;  and  if,  after  that,  he  still  chose  to 
complete  his  purchase,  he  did  it  at  his 
own  risk,  and  is  not  protected ;  he  bongfat 
with  his  eyes  open,  thinking  to  make  a 
good  bargain,  and  cannot  now  resile,  be- 
cause he  finds  that,  owing  to  Shib  Kishen's 
success  in  the  civil  suit,  it  has  turned  oat 
a  bad  one. 

After  hearing  the  argument  on  both  sides, 
we  are  of  opinion  that  the  respondent,  the 
vendor,  was  guilty  of  fraudulent  conceal- 
ment as  regards  the  property  sold  by  him 
to  the  appellant,  and  that  the  latter  is  en- 
titled to  get  back  his  purchase-money. 

Admitting,  as  we  are  bound  to  do,  that 
Pearee  Mohun  received  notice  of  Shib 
Kishen's  claim  from  Shib  Kishen  himself,  this 
would  not  affect  the  position  of  the  contract- 
ing parties ;  for  Pearee  Mohun  was  not 
bound  to  rely  on  the  gratuitous  reprcscni- 
aiions  of  a  third  party,  or  to  believe  that 
the  bynanamah  had  been  entered  into  mere- 
ly because  Shib  Kishen  chose  to  say  so.  It 
migtit  have  had  the  effect  of  inducing  Pearee 
Mohun  to  make  some  further  enquiry  pre- 
vious to  settling,  and  this  it  appears  to 
have  done,  for  the  evidence  of  the  broker 
Debee  Churn  Ghose  shows  that^  at  the  time 
of  the  purchase,  the  appellant  was  distinctly 
told  by  his  vendor  that  there  was  no  incum- 
brance on  the  property,  and  nothing  to  stand 
in  the  way  of  his  purchase.  But  the  appellant 
was  not  bound  to  make  such  enquiry. 
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Then,  was  this  concealment  of  the  by- 
naoamah  on  the  part  of  Abdool  Sobhan 
fraudulent  ?  And  did  it  induce  the  other 
party  to  enter  into  a  contrad  which  he 
would  not  have  done,  had  the  real  cir- 
cumstances of  the  case  been  divulged 
to  him  ? 

It  is  quite  clear  from  the  evidence,  and 
the  fact  is  not.  denied,  that,  at  the  time 
Abdool  Sobhan  took  the  appellant's  money, 
he  had  already  entered  into  a  contract 
to  sell  the  same  land  to  Shib  Kishen  Dan, 
and  had  received  Rupees  2,500  as  earnest- 
money.  It  is  equally  clear  that  he  never 
told  the  appellant  of  this  arrangement, 
bat  throughout  gave  him  to  understand 
that  the  property  was  still  in  his  power. 
It  is  contended  on  his  behalf  that  he  con- 
sidered the  bargain  previously  made  with 
Shib  Kishen  null  and  void,  in  consequence 
of  the  latter' s  having  failed  to  pay  the 
purchase- money  within  the  stipulated  time, 
and  that  the  concealment,  therefore,*  was  an 
innocent  mistake,  and  no  fraud. 

But  this  argument,  we  think,  is  unten- 
able. It  cannot  be  that  Abdool  Sobhan 
was  acting  in  good  faith  under  a  mistake, 
or  that  he  thought  himself  under  no  contract 
to  Shib  Kishen,  when  he  sold  to  the  appel- 
lant ;  for  in  the  suit  brought  against  him  by 
the  Dan  plaintiff,  he  denied  the  bynanamah 
filed  by  Shib  Kishen  altogether,  and  set  up 
another  deed  according  to  which  he  asserted 
that  the  Dan  had  failed  to  perform  his  part 
of  the  contract  He  knew  perfectly  well 
the  nature  of  the  claim  against  him,  and 
that  it  was  opposed  to  his  own  false  state- 
ment of  facts,  and  he  could  not,  therefore, 
have  supposed  that  the  man,  who  had  already 
paid  him  Rupees  2,500  as  earnest-money, 
would  quietly  withdraw  his  claims,  or  that 
the  land  was  free  for  him  to  sell  to  another. 

We  look  upon  his  present  contention  as  a 
further  attempt  to  repeat  the  fraudulent 
conduct  which  was  exposed  and  defeated 
in  the  former  suit  by  the  decree  of  this 
Court. 

It  remains,  then,  that  there  was  at  the 
time  of  sale  a  defect  in  the  respondent's 
title  of  a  nature  that  the  purchaser  could 
not,  by  the  greatest  care  and  attention,  dis- 
cover for  himself ;  and  that,  after  Pearee 
Mohun  had  got  some  inkling  of  it  from  a 
third  party,  the  respondent  quieted  his  fears 
by  a  fresh  Seclaration  that  there  was  no  in- 
cumbrance in  the  way  of  his  purchase. 

It  has  t>een  held  {vide  Addison  on  Con- 
Uacts,  pagQ  131)  that,  where  a  vendor,  know- 
ing that  he  had  no  right  or  title  to  property , 


or  oeing  cognizant  of  the  existence  of  in- 
cumbrances, or  of  latent  defects  materially 
lowering  its  value,  sold  it,  and  neglected  to 
disclose  such  defects  to  the  purchaser,  there 
was  a  fraudulent  concealment  vitiating  the 
contract. 

In  the  present  case  there  can  be  no 
doubt  that  the  information  as  to  Shib 
Kishen's  previous  bynanamah  was  of  a  nature 
that  ought  to  have  been  communicated,  and 
that  the  respondent,  by  concealing  it,  acted 
fraudulently,  and  rendered  his  contract  with 
Pearee  Mohun  void.  Under  such  circum- 
stances, it  is  clear  that  the  piinciple  of 
caveat  emptor  will  not  apply. 

We,  therefore,  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  declare  the 
respondent,  Abdool  Sobhan,  liable  to  the 
appellant  for  the  full  amount  of  the  purchase- 
money  with  interest. 


The  1 2th  March  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Jurisdiction— Suit  for  damages  for  abuse. 

Case  No.  2868  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Principal 
Sudder  Ameen  of  Chittagong,  dated  the 
jist  August  1866,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  Jth  July  1866. 

Osseemooddeen  (Plaintiff),  Appellant y 

versus 

Futteh  Mahomed  (Defendant),  Respondent, 

Mr,  R.  E.  Twidale  for  Appellant. 

No  One  for  Respondent. 

An  action  will  lie  for  damag^es  for  mere  abuse. 

Pundit,  J. — The  Lower  Appellate  Court 
is  wrong  if  it  thinks  that,  with  reference  to 
the  decision  of  the  late  Sudder  Court  of 
Ahmed  Buksh,  no  action  at  all  will  lie  for 
damages  on  the  ground  of  mere  abuse. 

The  decision  of  the  High  Court,  dated 
13th  of  August  1864,  page  19,  Volume  I.  of 
the  Weekly  Reporter,  shows  that  such  an 
action  does  lie  in  the  Civil  Court. 

It  is  within  the  power  of  the  Lower  Ap- 
pellate Court  to  decide  the  extent  of  injury, 
and  to  decide  whether  20  Rs.  or  anything 
less  is  the  filroper  damages  for  the  same. 

Remand  accordingly. 
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The  1 2th  March  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Pre-emption. 

Case  No.  2878  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya, 
dated  the  28th  July  1866,  affirming  a 
decision  passed  by  the  Sudder  Ameen  of 
that  District^  dated  the  30th  December 
1865. 
Teeka  Dharee  Singh  (Plaintiff),  Appellant, 

versus 

Mohur  Singh  and  others  (Defendants), 
Respondents, 

Moulvie  Syud  Murhumut  Hossein  for 

Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Kali 
Kishen  Sein  for  Respondents. 

The  Mahomedan  Law  of  pre-emption  was  never  in- 
tended to  apply  to  a  case  in  which  the  purchaser  is  not 
a  stranger,  but  one  who  is  already  either  a  shareholder 
or  a  neighbour. 

Pundity  J, — ^The  special  appellant  pleads 
that  both  the  Lower  Courts  err  in  rejecting 
his  claim  of  pre-emption,  on. the  ground  that 
the  vendor  is  not  a  stranger,  but  one  who  also 
had  a  right  of  pre-emption  if  anybody  else 
had  purchased. 

Special  appellant  refers  to  the  case  of 
Roshun  Mahomed  and  others  (13th  Feb- 
ruary 1867,  page  150,  Volume  Vil.,  Weekly 
Reporter)  in  support  of  his  plea.  In  this 
case  the  point  whether  the  plaintiff  there 
could  or  could  not  sue  the  vendor  in  the 
case  was  neither  taken  nor  decided. 

The  pleader  then  quotes  another  decision 
quoted  in  the  aforesaid  decision.  That  deci- 
sion assumes  all  pre-emptors  to  be  claiming  the 
right  of  pre-emption  together,  not  one  of  them 
or  some  o!  them  against  the  rest,  and  decides 
that,  in  such  a  case,  each  person  takes  an 
equal  share,  and  not  in  proportion  to  his 
former  share  when  the  pre-emptors  are  share- 
holders. Neither  this  decision  nor  the  text 
of  the  Hedaya  upon  which  it  is  based  sup- 
port plaintiff's  present  claim. 

Both  the  Lower  Courts  were  presided  over 
by  two  Mahomedan  Moulvies,  and  the 
special  appellant's  pleader,  also  a  Moulvie, 
cannot  quote  any  text  of  law  i|  support  of 
his  claim. 


The  very  fact  of  the  purchaser  not  being  a 
stranger,  but  one  who  is  already  either  a 
shareholder  or  a  neighbour,  proves  that  the 
Mahomedan  Law  of  Pre-emption  never 
intended  to  apply  to  such  a  case. 

We  accordingly,  see  no  reason  to  interfere, 
and  reject  the  special  appeal  with  costs. 

The  13th  March*i867. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
yustice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  F.  B.  Kemp,  and  A.  G.  Mac- 
pherson,  Judges. 

Sale  of  tenure  under  Section  zos  Act  X.  of  x^ 

(Effect  of). 

Case  No.  992  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G.  G.  Balfour,  Judge  of  Chitta- 
gong,  dated  the  i^h  December  186$, 
reversing  a  decision  passed  by  Mr.  C,  A. 
Kelly,  Deputy  Collector  of  that  District, 
dated  the  22nd  March  186$, 

.  Shahabooddeen  (Plaintiff),  Appellant, 


versus 

Futteh  Ali  and  another  (Defendants), 
Respondents, 

Baboo  Greeja  Sunker  Muzoomdar  for 
Appellant. 

Baboo  Nobo  Kishen  Mookerjee  for  Re- 
spondents. 

In  a  sale  for  arrears  of  rent  under  Section  105,  Act  X. 
of  1859  (not  affected  by  Section  16,  Act  VIII.  of  1S65 
B.  C).  the  sale  is  not  free  of  incumbrances  created  by 
the  defaulter  before  the  sale,  unless  the  right  of  selling 
or  bringin^f  to  sale  the  tenure  for  an  arrear  of  rent  has 
been  specially^  reserved  by  stipulation  in  the  enga|^ 
ments  interchanged  on  the  creation  of  the  tenure. 

This  case  was  referred  to  a  Full  Bench  by 
Peacock,    C.  J.,  and  L.   S,  Jackson,  J-, 
ivith  the  following  orders  : — 
Peacock,  C.  /.—If  the  sale  of  the  tenure 
in  this  case  was  free*  from  incumbrances,  it 
must  also  be  free  from  admissions  made  bj' 
the   former  holder  of  the  tenure,   and  the 
purchaser  at  the  sale  is  not  bound  by  them ; 
otherwise  a  holder  of  a  tenure  might  create 
by  an  admission  an  incumbrance  which  he 
could  not  create  by  actual  conveyance.    It 
appears  to  me,  however,  that  a  sale  of  this 
under-tenure  was  not  a  sale  ffee  from  in- 
cumbrance, and  that  the  admission  made  by 
the  former  holder  of  the  tenure  in  the  soleh- 
namah  was  evidence  as  against  the   pur- 
chaser of 'the  tenure,  and  that  the  decision  ot 
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the  Judge  was  right.  Satkowree  Milter's 
case  (page  626,  Sudder  Decisions  for  185O 
seems  to  me  to  be  a  correct  ruling.  In  that 
case  the  Sudder  Court  held  that  Section  11, 
Regulation  VIII.  of  18 19,  which  says  that 
the  sale  is  to  be  free  from  incumbrances,  ap- 
plies to  sales  made  under  Section  8  of  that 
Regnlation.  But,  as  there  are  several  conflict- 
ing decisions,*  tve  express  no  final  opinion 
in  the  case,  but  refer  it  for  the  decision  of  a 
Full  Bench. 

Jackson^  y. — I  concur. 

The  Judgment  of  the  Full  Bench  was 
delivered  asfolloivs  by — 

Peacock^  C  J, — The  plaintiff  was  an 
auction- purchaser  of  a  Nowabad  talook  in 
Chitiagong  called  Moonshee  Hossein  Alee. 
He  purchased  under  a  decree  for  arrears  of 
rent  due  in  respect  of  the  said  talook  from  the 
former  holder  of  the  talook  to  the  ijaradar 
nnder  the  Government  of  the  village  in  which 
the  talook  is  situate,  and  which  comprises 
several  other  Nowabad  talooks. 

The  plaintiff  sued  to  enhance  the  rent  of 
the  defendant,  who  claimed  to  hold-  the 
lalook  free  from  further  enhancement  under  a 
solehnaraah  granted  by  the  former  holder 
Hossein  Alee  to  the  predecessor  of  the 
defendant,  by  which  he  agreed  to  take  no 
more  rent  from  the  defendant's  predecessor 
than  the  amount  which  he,  the  said  Hossein 
Alee,  paid  to  Government  as  xevenue. 

The  sale  took  place  under  Section  105, 
Act  X.  of  1859;  and  the  plaintiff  contends 
tbat  he  is  not  bound  by  the  solehnamah 
granted  to  the  defendant's  predecessor  by 
the  former  holder  Hossein  Alee,  inasmuch 
3s  the  talook,  having  been  sold  under  Section 
105,  Act  X.  of  1859,  for  arrears  of  rent  of 
the  talook,  was  sold  free  from  incum- 
brances. 

The  Deputy  Collector  held  that  the  sale 
was  free  from  mcumbrances.  and  accordingly 
assessed  the  defendant  at  what  he  con- 
sidered a  fair  rent.  Upon  appeal  to  the 
Judge  of  Chittagong,  the  Judge  overruled 
the  decision  of  the  Deputy  Collector,  upon 
the  ground  that,  although  the  plaintiff  was 
not  bound  by  the  provisions  of  the  solehna- 
mah, still  there  was  a  recital  in  the  soleh- 
namah that  the  land  had  been  held  for  more 
than  20  years  upon  the  same  terms ;  and, 
consequently,  he  thought  that  the  defendant 
*a«  not  liable  to  have  the  rent  enhanced  in 

•  Vol.6,  p.  15,  Weekly  Reporter,  A6t\.,  Rulings. 
Vol.  3,  p.  197,  Weekly  Reporter,  Civil  Rulings. 
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consequence  of  his  having  held    for   more 
than  20  years  upon  those  terms. 

The  case  came  before  the  ist  Division 
Bench,  who  held  that,  if  the  sale  of  the 
tenure  was  free  from  incumbrances,  it  must 
also  be  free  from  admissions  made  by  the 
former  holder  of  the  tenure,  and  that  the 
purchaser  at  the  sale  was  not  bound  by  them ; 
and  they  remarked  that,  if  the  case  were 
determined  otherwise,  a  holder  of  a  tenure 
might  create  by  an  admission  an  incum- 
brance which  he  could  not  create  by  actual 
conveyance.  It  then  became  necessary  to 
determine  whether  a  sale  of  the  talook 
under  Section  105,  Act  X.  of  1859,  ^'^^  * 
sale  of  the  estate  free  from  incumbrances,  or 
whether  it  was  merely  a  sale  of  the  tenure 
subject  to  any  incumbrances  which  the 
former  holder  of  the  tenure  had  created. 

Several  conflicting  cases  were  cited  to 
the  I  St  Bench  when  the  case  was  before  it, 
and,  in  consequence  of  these  decisions,  the 
case  was  referred  by  the  ist  Bench  to  a 
Full  Bench  for  the  purpose  of  having  the 
question  determined,  whether  a  sale  under 
Section  105,  Act  X.  of  1859,  was  free  from 
incumbrances,  or  whether  the  tenure  in  the 
hands  of  the  purchaser  was  subject  to 
incumbrances  created  by  the  defaulter. 

Several  Regulations  have  been  referred  to. 
The  first  is  Regulation  VII.  of  1799,  Clause 
\,  Section  15  of  which  declares  that  "any 
•'  zemindar,  talookdar,  or  proprietor,  or 
*'  farmer  of  land,  to  whom  an  arrear  of  rent 
*' may  be  due  from  a  dependant  talookdar, 
**  kutkinadar,  jotedar,  or  other  under-tenant 
'*  of  whatever  denomination,  which  cannot 
''  be  realized  by  distraining  the  personal 
''  property  of  such  under-tenant,  and  his 
"  surety  (if  he  shall  have  given  security), 
''  is  at  liberty,  after  demanding  such  arrear 
'*  from  the  defaulter  and  from  his  surety,  if 
"forthcoming,  or  without  any  express  de- 
"  mand  if  he  have  reason  to  believe  that  the 
"defaulter  or  his  surety  is  prepared  to 
"  abscond,  to  cause  the  immediate  arrest  of 
"  such  defaulter  and  his  surety  in  the  manner 
"  following." 

Clause  7  of  the  same  Section  provides  that, 
"  if  the  defaulter  be  a  dependant  talookdar, 
"  or  the  holder  of  any  other  tenure  which, 
"  by  the  title-deeds  or  established  usage  of 
''the  country,  is  transferable  by  sale  or 
"  otherwise,  it  may  be  brought  to  sale,  by 
"  application  to  the  Dewanny  Adawlut,  in 
"  satisfactiqn  of  the  arrear  of  rent,  and  the 
"purchaser* will  become  the  tenant  for  the 
"  new  year." 
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By  Act  VIII.  of  1835  the  power  of  the 
Dewanny  Adawlut  to  sell  in  satisfacuon  lor 
arrears  of  rent  was  transferred  to  the  Collect- 
ors of  Revenue. 

Clause  7,  Section  15,  Regulation  VII  of 
1799,  to  which  we  have  -adverted,  does  not 
IB  express  terms  say  whether,  when  a  tenure 
is  sold  under  iis  provisions,  it  is  sold  free 
{rom  or  subject  to  incunibraiic^s  which  utay 
have  been  created  by  the  former  holder. 

Section  8  of  Regulation  Vlll.  of  1819,  by 
which  putnee  lalooks  were  recognized,  en- 
acts that  zemindars,  /.  e.^  proprietors  under 
direct  engagements  with  the  Government, 
may  apply  in  the  manner  therein  pointed 
out  for  periodical  sales  of  any  tenures  upon 
which  the  right  0/  selling  or  bringing  to 
sale  for  an  arrear  of  rent  may  have  been 
specially  reserved  by  stipulation « in  the  en- 
gagements interchanged  on  the  creation  of 
the  tenure ;  and  Clause  i ,  Section  \  i  of  the 
same  Regulation,  declares  that  any  lalook  or 
saleable  tenure  sold  under  the  rules  of  that 
Regulation,  for  arrears  of  rent  due  on  ac- 
count of  it,  is  sold  free  of  all  incumbrances 
that  HMiy  have  accrued  upon  it  by  act  of  the 
defaulting  proprietor,  his  representatives,  or 
assigns,  unless  the  right  of  making  such 
incumbrances  shall  have  been  expressly 
vested  in  the  holder  by  a  stipulation  to  that 
effect  in  the  written  engagements  under 
which  the  said  talook  may  have  been  held. 

Clause  3  of  the  same  Section,  however, 
provides  that  nothing  therein  contained 
shall  be  construed  ^'  to  entitle  the  purchaser 
"  of  a  talook  or  other  saleable  tenure  inier- 
"  mediate  between  the  zemindar  and  actual 
"cultivators  to  eject  a  khoodkasht  ryot  or 
resident  and  hereditary  cultivator,  nor 
to  cancel  bond  fide  engagements  made 
"with  such  tenants  by  the  late  incumbent 
"or  his  representative,  except  it  be  proved 
"in  a  regular  suit  to  be  brought  by  such 
*' purchaser  for  the  adjustment  of  his  rent 
"that  a  higher  rate  would  have  been  de- 
"mandable  at  the  time  such  engagements 
"  were  contracted  by  his  predecessor." 

So  that,  although  sales  of  tenures  for  ar- 
rears of  rent  due  under  them,  made  under 
the  provisions  of  Regulation  VIII.  of  18 19, 
were  free  from  all  incumbrances,  there  was  the 
proviso  which  protected  resident  cultivators 
who  held  under  engagements  made  bond  fide 
with  them  by  the  former  incumbent,  pro- 
vided that,  at  the  time  when  the  engage 
ments  were  made,  as  high  a  rent  was  reserved 
a»  was  demandabk  at  thai  time.* 

It  is  to  be  remarked  that  Section  8  ap- 
plied to  the  sale  of  those  tenures  only  upon 
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which  the  right  of  selling  or  brii^ging  to 
sale  lor  arrears  of  rent  h^s  been  specially 
reserved  by  stipulation  in  the  engageip«ots 
interchanged  on  the  creation  of  the  tenure. 
If  the  engagements  contained  a  siipuUtion 
to  that  effect,  then  the  proprietor  might 
apply  to  have  the  tenure  sold  in  the  manner 
provided  by  that  Section;  and  by  Sectioa 
1 1  the  sale  was  declared  te  be  free  of  la- 
cumbrances. 

It  was  not  at  that  time  expressly  sl^ 
whether  a  sale  of  a  tenure  of  the  nature  de^ 
fined  in  Section  8  of  Regulation  VIII.  of  1 819, 
if  sold  by  any  other  process  than  that  pre- 
scribed by  Clauses  2  and  3  of  that  Seetiea, 
was  free  of  incumbrances  created  by  the 
former  proprietor  of  the  tenure  or  not,  v^ 
consequently  Regulation  I.  of  1820  vai 
passed  to  clear  up  any  doubt  upon  that 
subject. 

That  Regulation  recited  that,  ''wh^«l» 
*'  it  has  been  omitted  to  provide  in  the  rukti 
"of  Regulation  VIII.  of  1819,  whelbisr  in 
"case  the  proprietor  of  an  estate  payiJif 
'*  revenue  to  Government  should  desire  to 
**  bring  to  sale  a  saleable  tenure  of  the  nsi- 
"ture  defined  in  Clause  i.  Section  8 
"  of  that  Regulation,  for  the  realization  of 
'*  arrears  of  rent  due  thereupon,  by  any  legal 
'^  process  other  than  that  prescribed  by 
''  the  2nd  and  3rd  Clauses  of  the  said  Section, 
''  such  sale  should  be  made  in  the  public  man- 
"  ner  provided  for  the  periodical  sales  therein 
'^  described ;  and  whereas  it  was  consonant 
''  with  justice  and  was  intended  by  the  said 
'*  Regulation  that,  in  every  case  of  the  sale 
"  of  such  tenures  for  arrears  of  the  zerain- 
"dar's  rent,  the  sale  should  be  public  for 
"  the  security  of  the  interests  of  the  owaer 
"  of  the  tenure  sold,  which  object  can  in  no 
"manner  be  duly  secured,  except  the  sales 
"  to  be  so  made  be  conducted  by  an  officer  of 
"  Government  in  the  same  manner  as  the 
"  periodical  sales  provided  for  by  Section  8 
"of  the  said  Regulation:  the  foltowiog  ad- 
"ditional  rule  has  accordingly  been  passed 
"by  the  Governor-General  in  Council  tt> 
"  take  effect  from  the  da(/e  of  its  pronuilgi- 
"  tion." 

Clause  I,  Section  2,  enacted  that,  "whei- 
"  ever  the  proprietor  of  an  estate  paying  »- 
"  venue  to  Government  shall  desire  to  cause 

any  tenure  of  the  nature  of  those  described 

in  Clause  1,  Section  8,  Regulation  VIII.  of 
"  1819,  to  be  sold  for  arrears  of  real  dijfl  W 
*  him  on  account  thereof,  and  sbalL  undff 
*'  any  summary  process  authorized  by  the 
"  general  Regulations,  have  acquired  tb^  right 

of  causing  such  sale  to  be  made,  the  same 
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"shtll  be  coiidticted.  after  application  from 
••  the  Jtemindar.  by  the  Registrar  or  Actftig  Re- 
"  gistrar  of  the  Ziliah  or  City  Court,  or,  in  his 
"absence,  by  the  person  in  charge  of  the 
**  office  of  Judge  of  the  Distrioi,  in  the 
••mode  prescribed  by  Regulation  VIII.  above 
"quoted  for  periodical  sales." 

Clause  2  of  the  same  Section  enacted 
that  10  dars*  tfotice  of  the  sale  should  be 
given :  and  then  Clause  3  enacted  ihat  "  the 
"roles  of  Sections  9.  11.  13,  15,  and  17, 
"  Regtilaiion  VIII.  of  1819,  are  extended  to 
"all  sales  made  after  the  manner  herein 
"provided." 

So  that,  whenever  a  sale  of  any  of  the 
tenures  of  the  nature  described  in  Section  8, 
Regulation  VIII.  of  1819,  took  place,  whe- 
ther the  sale  was  made  under  the  provisions 
tk  that  Section  or  under  any  summary 
process  authorized  by  the  general  Regula- 
tions, the  sale  was  subject  to  the  provisions 
<rf  Section  11,  and  was  consequently  free 
ef  all  incumbrances,  except  those  referred  to 
in  Clause  3,  and,  amongst  others,  the 
tenures  of  cultivating  ryots  who  had  en- 
eagetnents  entered  Into  with  them  by  the 
rormcr  proprietor  at  rents  which  were  as  high 
as  were  demandable  at  the  time  when  the 
engagemefits  were  entered  into. 

Still  the  law  which  rendered  the  sales 
ffee  from  incdmbrances  was  confined  to 
tenures  of  the  nature  defined  in  Section  8, 
Regulation  VIII.  of  1819,  77*5.,  tenures  upon 
which  the  right  of  selling  or  bringing  to 
sale  for  arrears  of  rent  had  been  specially 
teserved  by  stipulation  in  the  engagements 
interchanged  on  the  creation  of  the  tenure, 
tnd  did  not  apply  to  the  other  class  of 
tenures  described  in  Clause  7,  Regulation 
VII.  of  1799,  ^'^j  tenures  saleable  by  the 
wsage  of  the  country. 

That  being  the  stale  of  the  law  when  Act 
X.  of  1859  was  passed,  it  was  enacted  by 
Section  105  of  that  Act  that,  "  if  the  decree 
**be  for  an  arrear  of  rent  due  in  respect  of 
"an  under-ienure  which,  by  the  title-deeds 
**or  the  custom  of  the  country,  is  iransfer- 
"Able  by  sale,  the  judgment-creditor  may 
**  make  applicaUon  for  the  sale  of  the  tenure, 
"and  the  tenure  may  thereupon  be  brought 
**  to  sale  in  execution  of  the  decree,  accord- 
*Mng  to  the  rules  for  the  sale  of  under- 
**ictuires  for  the  recovery  of  arrears  of  rent 
"dtie  in  respect  thereof  contained  in  any 
"law  for  the  time  being  in  force.' 

That  Section  in  effect  incorporated  the 
provisions  of  Section  15,  RegulaUon  VII. 
^  t799,  and  Sections  8  and  11  of*Regulation 
vill.  of  1819;  *"^  ^y  incorporating  those 


provisions,  it  subst'intiaily  enacted  that  all 
tenures  of  the  description  mentioned  in 
Section  8,  Regulation  VIII.  of  18 19,  were  to 
be  sold  free  from  incumbrances  according  to 
the  stipulation  of  Section  1 1  of  that  Regu- 
lation. There  was  no  law  in  force  accord- 
ing to  the  niles  of  which  any  tenures  other 
than  such  as  were  of  the  nature  defined  in 
Section  8  of  Regulation  VIII.  of  18 19,  m., 
tenures  upon  which  the  right  of  selling  or 
bringing  to  sale  for  an  arrear  of  fent  had 
been  specially  reserved  by  stipulation  in  the 
engagements  Interchanged  on  the  creation 
of  the  tenures  were  to  be  sold  free  of 
incumbrances. 

Section  105,  Act  X.  of  1859,  applies  not 
only  to  the  class  of  tenures  specially  men- 
tioncf^.  in  Section  8,  Regulation  VIII.  of 
1819,  but  also  to  those  which  are  transfer- 
able by  the  custom  of  the  country.  Those 
which  were  transferable  by  express  siipu- 
latioU;  and  came  within  the  class  defined  in 
Section  8,  Regulation  VIII.  of  1819,  would 
be  sold  free  from  all  incumbrances,  except 
such  incumbrances  as  were  described  in 
Clause  3,  Section  11,  Regulation  VIII.  of 
1 8 19.  There  being  no  provision  that  other 
tenures  not  so  transferable  were  to  be  sold 
free  from  all  incumbrances,  they  would  con- 
sequently, after  the  sale,  be  subject  to  incum- 
brances. 

There  were  two  classes  of  tenures  sale- 
able for  arrears  of  rent  under  Section  15, 
Rei^ulation  VII.  of  1799,  viz.,  those  in  which 
the  tenure  was  saleable  by  the  stipulations 
in  the  title-deeds,  and  those  which  were 
saleable  by  the  established  usage  of  the 
count r)'.  The  former  only  were  included 
in  Section  8,  Regulation  VIII.  of  18C9 ;  and 
it  was  only  in  respect  of  them  that  the  sale 
was  declared  by  Section  15  of  that  Regula- 
tion to  be  free  from  incumbrances. 

The  question  is,  whether  the  tenure  in 
this  case  is  one  which  falls  within  the  class 
of  tenures  described  in  Regulation  VIII.  of 
1819  or  not }  No  evidence  was  given  as  to 
the  terms  of  the  document  under  which  this 
tenure  was  created.  It  appears  to  be  re- 
ferred to  by  the  Record-keeper  of  the  Collec- 
torate  as  having  been  created  in  August 
1847. 

It  appears  to  the  Court  that  we  ought  to 
know  whether  a  right  of  sile  for  arrears  of 
rent  was  specially  reserved  in  the  engage- 
ments interchanged  on  the  creation  of  the 
tenure  If  such  a  right  was  specially  re- 
served, tliMi  coupling  Section  X05  with  the 
other  Sectfons  to  which  I  have  referred,  the 
Court  are  of  opinion  that  the  sale  would  be 
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free  from  incumbrances.  If  there  was  no 
such  stipulation,  then  it  would  not  be  free 
from  incumbrances.  We,  therefore,  think 
that  the  case  ought  to  go  back  to  the  Divi- 
sion Bench  by  which  it  was  referred  to  us, 
in  order  that  it  might  be  ascertained  whether 
the  lease  contained  such  a  stipulation  or 
not.  If  it  did  not  contain  such  a  stipulation, 
the  defendant  is  entitled  to  the  benefit  of  the 
solehnamah,  and  consequently  the  plaintiff's 
suit  must  be  dismissed.  If,  on  the  other 
hand,  the  lease  contains  such  a  stipulation, 
then  the  sale  under  the  decree  was  free  from 
incumbrance,  and  the  defendant  is  not  en- 
titled to  the  benefit  of  the  solehnamah. 

But  the  defendant  in  his  defence  in  this 
case  set  up  that  there  was  no  bond  fide  sale 
of  the  tenure  under  the  decree  of  the  Court 
for  arrears  of  rent.  He  set  up  that  the 
decree  and  sale  under  it  were  all  a  pretence 
and  sham  for  the  purpose  of  getting  rid  of  the 
solehnamah.^  Therefore,  if  it  should  appear  to 
the  Division  Bench  that  there  was  a  special 
reservation  that  the  tenure  was  to  be  sale- 
able for  arrears  of  rent,  then,  having  been 
sold  free  from  incumbrance,  the  case  must 
go  back  to  the  first  Court,  to  raise  and  tr}^ 
the  issue  whether  or  not  the  decree  and  sale 
under  it  were  bond  fide  or  fraudulent  for  the 
purpose  of  getting  rid  of  the  solehnamah. 

The  law  of  this  case  does  not  depend 
merely  upon  our  construction  of  the  Regula- 
tions to  which  I  have  referred.  There  are  de- 
cisions of  the  Sudder  Court  upon  the  construc- 
tion of  those  Regulations  which  show  what 
was  considered  to  be  the  law  at  the  time 
when  Section  105,  Act  X.  of  1859  was 
passed. 

The  principal  decision  is  the  case  decided 
by  the  Sudder  Court  in  1851  {see  the  De- 
cisions of  that  year,  page  626).  In  that  case 
the  Court  said  :  "  Clause  i.  Section  1 1,  Regu- 
"  lation  VIII.  of  1 819,  attaches  extensive  legal 
"consequences  as  regards  the  avoidance  of 
*  under-leases  or  tenures  to  sales  made  un- 
"  der  the  rules  of  that  Regulation.  Regula- 
"  tion  I.  of  1820  applies  the  rules  of  Section 
*' II,  Regulation  VIII.  of  1819,  to  sales  of 
*'  tenures  of  the  nature  of  those  described  in 
"Clause  I,  Section  8,  Regulation  VIII.  of 
"  1819,  viz.y  tenures  upon  which  the  right  of 
"  selling  or  bringing  to  sale  for  an  arrear  of 
"rent  may  have  been  specially  reserved  by 
"  stipulation  in  the  engagements  interchanged 
"  on  the  creation  of  the  tenure.  The  ganice 
"  tenure  referred  10  in  this  case  does  not 
"  come  under  the  above  deschoiion.  The 
"  sale  of  such  tenures  is  madefunder  Act 
"  Vlll.   of   1835,   under   which    no  powers 


"analogous  to  those  of  Clause  1,  Section  11, 
"  Regulation  VIII.  of  18 19,  are  conveyed  to 
"  their  purchasers." 

That  decision  was  in  accordance  with  the 
view  which  we  have  now  taken  of  the  con- 
struction of  the  Regulations  prior  to  Act  X. 
of  1859. 

In  a  sub.sequent  case  (S.  D.  A.  Rep., 
1859,  page  389),  Mr.  Sconct,  differing  from 
the  other  Judges,  thought  that  the  decision  of 
1851  was  correct,  and  therefore  upheld  it 

The  other  two  Judges  (Messrs.  Raikes  and 
Loch)  did  not  actually  dis?ent :  but  they 
said  that  it  was  unnecessary  to  decide  the 
point,  as  it  did  not  arise  in  that  particular 
case,  ii\asmuch  as  the  certificate  of  sale 
expressly  stated  that  it  was  the  rights  and 
interests  of  the  defaulting  tenant  alone  which 
had  been  sold.  That  decision  cannot  be 
taken  as  a  decision  in  affirmance  of  this  view, 
but  only  as  a  dictum  of  Mr.  Sconce  in  affirm- 
ance of  the  decision  of  185 1. 

Several  decisions  have  been  cited  to-dav  as 
being  at  variance  with  the  decision  of  1851  ; 
but,  in  most  of  those  cases,  the  point  does  not 
appear  to  have  been  raised  before  the  Court 
as  to  whether  the  tenure  was  one  which 
came  within  the  meaning  of  Section  8,  Re- 
gulation VIII.  of  1819,  as  containing  an  ex- 
press reservation  of  the  right  to  sell  or  not. 
At  any  rate,  the  point  was  not  brought  to  the 
notice  of  the  Court,  nor  was  the  case  decided 
by  the  Sudder  Court  in  185 1  referred  to. 

In  one  of  the  cases  to  which  reference  has 
been  made  from  the  3rd  Weekly  Reporter, 
Civil  Rulings,  p.  197,  the  matter  was 
brought  to  the  attention  of  the  Judges ;  and, 
though  the  decision  of  1851  was  cited,  they 
dissented  from  it,  and,  therefore,  that  case  is 
in  direct  conflict  with  the  decision  of  185 1. 
Mr.  Justice  Bayley  and  Mr.  Justice  Campbell 
in  that  decision  said :  "  On  a  full  considera- 
•'  tion  of  this  case,  we  dissent  from  the  doctrine 
"  laid  down  by  the  decision  of  the  late  Sudder 
"  Couit  in  the  case  of  Satcowree  Mitter 
"  (page  626  of  1851)  to  the  effect  that  a  sale 
"of  a  tenure  under  Act  VIII.  of  1835  does 
"  not  convey  the  tenure  free  from  all  incum- 
"  brances,  but  only  the  rights  and  interests 
"of  the  debtors.  Looking  to  the  general 
"  policy  of  the  Revenue  Laws,  to  the  terms 
'*  of  Regulation  VII.  of  1799,  Section  15, 
"  Clause  7,  to  those  of  Regulation  VIII.  of 
"  £819,  Section  18,  Clause  4,  and ^ct  VIII.  of 
"  1835,  also  to  the  analogy  and  presumption 
•'derived  from  the  re- enactment  of  those 
**  provisions  contained  in  Section  105,  ActX. 
"  of  1859,  we  think  that  the  sale  of  a  tenure 
"  for  arrears  of  current  revenue  is  a  good  salo 
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"of  the  tenure  itself,  and  carries  the  rights 
'of  ail  interested  in  it,  giving  to  the  pur- 
"  chaser  the  tenure  in  the  shaoe  in  which  it 
"was  originally  created,  and  destroying  all 
"rights  of  all  persons  holding  either  jointly 
'with  or  under  the  debtor  as  undivided 
"sharers  or  sub-tenants  not  otherwise  pro- 
"tecied." 

Ahhough  the  -greatest  respect  is  due  to 
the  learned  Judges  who  decided  that  case, 
we  cannot  concur  with  them  in  the  reasons 
which  they  have  given  for  dissenting  from 
the  decision  of  the  Sudder  Court  of  £851. 
It  appears  to  us  that  the  case  of  a  tenure, 
which  is  not  expressly  made  saleable  for 
arrears  of  rent  by  the  documents  by  which 
ihc  tenure  was  created,  is  not  governed 
bj  ihc  general  policy  of  the  revenue  laws, 
nor  saleable  free  from  incumbrances  by 
Regnlaiion  VII.  of  1799. 

We  have  shown  that  it  does  not  fall 
within  Section  8  of  Regulation  VIII.  of 
1819.  Aft  VIII.  of  1835  merely  transferred 
the  power  of  selling  from  the  Dewanny 
Adawlut  to  the  Collectors  of  Revenue.  We 
cannot  see  what  analogy  or  presumption 
can  be  derived  from  the  enactment  contained 
in  Section  105  of  Aft  X.  of  1859.  If  Aft  X. 
of  1859  ^^^  ^  mere  re  enactment  of  the 
former  laws,  it  does  not  extend  the  provisions 
of  the  old  laws  to  cases  which  did  not  fall 
onder  them. 

Reading  Section  105,  Aft  X.  of  1859,  as 
enacting  that  'the  under-tenures  therein 
described  may  be  brought  to  sale  in 
cxecuiion  of  a  decree  for  arrears  of  rent 
doe  in  respect  thereof  according  to  the 
rules  '-for  the  sale  of  under-tenures  for  the 
"recovery  of  arrears  of  rent  due  in  respect 
"thereof  contained  in  any  law  for  the  lime 
"being  in  force  ;"  and  referring  to  those  laws 
to  which  we  have  advened  as  the  laws 
which  were  then  in  force,  and  to  the  Sudder 
Decision  of  185 1,  it  appears  to  us  that,  un 
less  there  was  a  stipulation  in  the  docu- 
tncnts  by  which  the  tenure  was  created, 
providing  for  the  sale  of  such  tenure  for 
arrears  of  rent,  the  tenure  was  not  sold  free 
from  incumbrances. 

It  has  been  argued  that  Section  105,  Aft 
X.  of  1859,  ™^*ist  have  been  intended  to  be  a 
general  declaration  by  the  Legislature  that 
all  sales,  under  the  provisions  of  that  Section, 
were  to  be  s^es  free  from  all  incumbrances. 
Btil,  if  we  were  to  give  that  construction  to 
tiw  Section,  we  should  have  no  means  of 
protecting  that  class  of  tenants  who  are 
protected  by  the  proviso  in  Clause  3,  Section 
M»  Regulation  VIII.  of  1819,  which  was  ex- 


tended to-sales  under  Regulation  I.  of  1820  by 
Clause  3,  Section  2  of  that  Regulation. 

The  question  which  we  are  determining 
is  not  so  important  now  as  it  was  before  the 
passing  of  Aft  VIII.  of  1865  of  the  Bengal 
Council ;  because,  by  Section  16  of  that  Aft, 
it  is  enacted  that  **  the  purchaser  of  an  under- 
'*  tenure  sold  under  this  Aft  shall  acquire 
*'  it  free  of  all  incumbrances  which  may 
"  have  accrued  thereon  by  any  act  of  any 
"  holder  of  the  said  under-tenure,  his  re- 
*•  presentatives  or  assigns,  unless  the 
"  right  of  making  such  incumbrances  shall 
"  have  been  expressly  vested  in  the  holder 
"  by  the  written  engagement  under  which 
*'  the  under-tenure  was  created,  or  by  the 
"  subsequent  written  authority  of  the  person 
"  who  created  it,  his  representatives  or 
"  assigns." 

That  Section  contains  a  proviso  in  almost 
the  same  words  as  Clause  3,  Section  11,  Re- 
gulation VIII.  ot  1819:  *•  Provided  that 
**  nothing  herein  contained  shall  be  held  to 
"  entitle  the  purchaser  to  eject  khoodkasht 
**  ryots  or  resident  and  hereditary  cultivators, 
"  nor  to  cancel  bond  fide  engagements  made 
"  with  such  class  of  ryois  or  cultivators 
"  aforesaid  by  the  late  incumbent  of  the 
"  under-tenure  or  his  representatives,  except 
"  it  be  proved,  in  a  regular  suit  to  be 
"  brought  by  such  purchaser  for  the  adjust- 
"  ment  of  his  rent,  that  a  higher  rent  would 
'*  have  been  demandable  at  the  time  such 
"  engagements  were  contracted  by  his  pre- 
"  decessor." 

Section  16,  Aft  VIII.  of  1865  of  the  Ben- 
gal Council,  seems  to  have  been  enacted  for 
the  very  purpose  of  getting  rid  of  the  diffi- 
culty which  has  now  arisen  upon  the  con- 
struction of  Section  105  of  Aft  X.  of  1859. 
All  tenures  sold  under  the  provisions  of 
Section  16,  Aft  VIII.  of  1865  of  the  Bengal 
Council,  for  arrears  of  rent,  are  sold  free  from 
incumbrances,  but  Subject  to  the  proviso  in 
that  Section,  which  is  in  the  same  words  as 
that  contained  in  Clause  3,  Section  1 1,  Regu- 
lation VIII.  of  1819. 

It  has  been  contended  that,  by  virtue  of  Aft 
VIII.  of  1865  of  the  Bengal  Council,  the  sale 
in  this  particular  instance  was  free  from  in- 
cumbrance. But  Section  16  applies  only  to 
purchasers  of  under-tenures  sold  under  that 
Aft.  The  sale  of  the  under-tenure  in  ques- 
tion was  before  that  Aft.  That  under-tenure 
was  sold  under  the  law  as  it  then  existed, 
that  is,  Section  105,  Act  X.  of  1859. 

The  case  will  go  back  to  the  Division 
Bench  whidi  referred  it,  with  the  above 
expression   of  our  opinion,   and   the  docu- 
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mem  by  which  the  tenure  was  created  will 
be  sent  for  from  the  office  df  the  Collector 
for  the  purpose  of  being  inspected  by  the 
Division  l^ench,  who.  after  inspecting,  that 
document,  will  finally  decide  the  case. 


The  13th  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

SAle  in  Executiofl-^Endowment. 

Case  No.  700  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  20th 
July  j866y  reversing  an  order  passed  by 
the  Principal  Sudder  Ameen  0/  that  Dis- 
tricty  dated  the  4th  May  1866.  ' 

Juggurnath  Roy  Chowdhry  (Decree-holder), 

Appellant, 

versus 

Kishen  Pcrshad  Surmah  alias  Rajah  Baboo 
(Judgment-debtor),  Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der  Madhub  Ghose  for  Respondent. 

A  judgment-debtor's  ri^ht  as  shebait  to  perform  the 
service  of  an  idol  cannot  be  sold  in  execution  of  a 
decree ;  nor  can  his  rigrht  to  the  surplus  profits  of  the 
nhcba  be  sold  so  long  as  that  ri«»ht  is  unascertained  and 
uncertain. 

Loch,  J. — 1  THINK  the  Judge  is  right  in 
setting  aside  the  order  of  the  first  Court, 
directing  the  right  of  performing  services 
in  the  temple  to  be  sold  in  execution  of  the 
decree;  but  the  decree-holder  urges  before 
us  that  the  judgment-debtor  enjoys  a  bene- 
ficial interest  in  the  landed  property  which 
forms  the  endowment.  What  is  the  extent 
of  that  beneficial  interest  he  cannot  say ; 
hut  he  urges  that,  be  it  \Vhai  it  may,  he  has 
a  right  to  have  it  sold  in  execution.  We 
are  informed  that  the  profits  of  the  endow- 
ment are  intended  for  the  support  of  the 
worship  of  the  idols;  that  the  judgment- 
debtor,  after  paying  the  necessary  expenses, 
appropriates  the  remainder  for  his  own  bene- 
fit, and  it  is  the  right  to  receive  this  surplus 
which  the  creditor  wishes  to  sell.  We  are 
not  shown,  however,  that  the  debtor  has  any 
right  to  appropriate  such  surplus,  or  what 
is  the  annual  amount  of  that  surplus,  whe- 
ther it  is  fixed  or  contingent ;  ^d  the  mere 
fact  of  the  debtor  appropriating *lhe  profits  of 
'a  mehal  of  which  he  is  a  trustee  creates  no 


right  in  him  which  may  be  sold  or  tratis- 
fetred  to  another.  The  thing  Itself  is  also 
of  so  uncertain  a  nature  that  its  sale  would 
be  a  source  of  constant  litigation.  The 
rents  and  profits  may  be  sufficient  only  for 
the  support  of  the  temple  services,  or  the  sur- 
plus after  paying  the  charges  may  be  con- 
siderable.  It  may  fluctuate  year  by  vcar; 
and  a  stranger  purchasing*  such  a  right,  if 
legally  saleable,  would  be  obliged  to  enforce 
that  right  by  annual  litigation  to  discover 
what  he  had  to  receive.  I  think,  therefore, 
that  the  sale  of  such  an  undefined  right,  if 
right  it  can  be  called,  should  not  be  allowed, 
and  reject  this  petition  with  costs. 

Macpherson,  J, — Under  a  decree  for  a 
personal  debt,  It  is  sought  to  sell  the  jodg- 
ment-debtor's  right  as  shebait  to  perform 
the  service  of  a  certain  idol,  and  also  to  sell 
his  right  to  the  surplus  proceeds  of  the 
sheba,  I  am  of  opinion  that  the  right  to 
perform  the  service  cannot  be  thus  sold. 
Such  a  sale  would  practically  destroy  the 
endowment,  or  have  the  effect  of  defeating: 
the  whole  object  of  its  creation.  There 
would  be  no  guarantee  that  the  service 
would  be  properly  kept  up ;  for  the  purchas- 
er, whoever  he  might  be — even  if  a  Mahome- 
dan  or  a  Christian — would  have  the  right 
of  performing  the  worship  of  this  Hindoo 
idol. 

The  application  to  attach  and  sell  the 
surplus  profits  of  the  sheba,  or  such  portion 
of  the  proceeds  of  the  debuttur  lands  a8 
the  shebait  appropriates  to  his  own  use, 
also  fails.  For  there  is  nothing  before  us 
to  show  what  those  profits  are,  or  that  there 
are  any  profits  in  which  the  judgment- 
debtor  takes  a  beneficial  interest,  or  to  which 
he  is  personally  entitled.  A  wholly  vagoc 
and  uncertain  right — the  existence  of  which 
is  doubtful,  and  the  eictent  of  which,  if 
ascertainable,  has  in  no  degree  been  ascer- 
tained— cannot  be  sold  in  execution  of  a 
decree. 

There  may  be  cases  in  Which,  if  the  en- 
dowment is  merely  nominal  and  is  not 
bond  fide,  the  property  will  pot  be  treated 
as  set  apart  for  religious  purposes  [^et 
Gunga  Narain  Sircar  versus  Brindabun 
Chunder  Kur  Chowdhr>-,  III.  Weekly  Re- 
porter 142).  But  that  is  not  the  present 
Case.  Nor  is  the  case  of  Prannath  rauray 
versus  Sree  Mongula  Debia  (Vr  Weekly  Re- 
porter 176)  in  point;  for  all  that  the  Court 
decided  in  that  case  was  that  execution  was 
rightly  issued  in  accordance  with  the  terms 
of  the  decree  under  which  it  was  i^jsued.  I 
would  dismiss  this  appeal  wiih  costs. 
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The  13th  March  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  M acpht^rson,  ^ 

Judges, 

Lanatic  Enquiries.  i 

Case  No.  4  of  1867. 

MisuUantous  Appeal  from  an  order  pass- 
ei  by  the  Judge  of  Tipperah,  dated  the 
yd  October  fS66, 

Busrut  All  Chowdhry,  Appellant, 

versus 

Esban  Chunder  Roy,  mookhtear  on  behalf 
d  Arfanissa  Chowdhrain,  Respondent, 

Bahoos   Otool    Chunder    Afookerjee    and 
Kalee  Mohun  Doss  for  Appellant. 

Baboo  Juggodanund  Mookerjee  for 
Respondent. 

Aiiplicalions  maU«  under  Sectiun.*»   j  and  3  of  tlie 
Ittiaqr  Act,  XXXV.  of  1S58,  must  be  veriHed. 

Loch,  /.-  Wk  think  ihe  whole  of  these 
proceedings  must  be  quashed,  as  the  appli- 
cations to  the  Judge  have  not  been  verified. 
Another  Division  Court  in  a  judgment  in 
wWch  we  concar  (5  Weekly  Reporter,  pages 
54  and  55,  Miscellaneous)  have  held  that  an 
ipplicatton  made  under  Sections  a  and  3, 
Act  XXXV.  of  1 85 8,  mast  be  verified.  We, 
tbeiefore,  reverse  the  order  of  the  Judge, 
ind  give  the  petitioner  his  costs  to  be 
letltmi  from  the  mookhtear  Kshan  Chunder 
(vko  made  the  first  application)  and  from 
<iOveroment  from  the  date  on  which  the 
Government  pleader  appeared  in  the  case. 


The  i3lh  March  1867. 

Present  : 

TTie  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Attachment—Sale— Ezectttion  of  decree  by 
another  Court 

Case  No.  17  of  1867. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  yth  December  1866. 

Mookiakeshee  Debee  (Decree-hoiderj, 
Appellant, 

i^trsus 

Kmiuck  Monee  pebee  and  oihers  Qudgment- 
debtors),  Respondents, 


Mr.  R.   T,  Allan  and  Baboo  Doorgd  Doss 
Dutt  for  Appellant. 

No  one  for  Respondents. 

Where  ail  attachment  is  made  under  Sectitui  23$,  Act 
Vin.  of  1S59,  the  only  further  proces's  required  to  bring 
the  property  to  sale  is  the  due  ia^uc  of  the  pioclamation 
of  sale.  If  the  property  be  not  within  the  jurisdiction 
of  the  Court,  whose  duty  it  is  to  execute  the  decree,  the 
course  to  be  followed  by  the  decree-holder  is  that  pre- 
scribed in  Sections  2S5  and  foUowinjr. 

Loch,  J.—yS'E  think  that  the  order  of  the 
Lower  Court  must  be  upheld,  as  the  pro- 
ceedings under  which  the  attachment  was 
made  were  contrary  to  law  and  altogether 
irregular.  It  appears  that,  in  execution  of  a 
decree  of  the  Burdwan  Court,  a  proceeding 
was  sent  by  the  Principal  Sudder  Ameen  of 
that  Court  to  the  Courts  of  the  neighbouring 
districts,  directing  attachment  to  be  made  of 
certain  property  belonging  to  the  judgment- 
debtor.  The  Judge  of  Hooghly,  to  whom 
one  of  these  applications  was  sent,  caused 
attachment  to  be  made  through  the  Nazir 
of  his  Court  on  nth  May  1864,  and  sent  a 
return  to  the  Burdwan  Court,  and  struck 
the  case  off  his  file.  Application  has  now 
been  made  to  the  Principal  Sudder  Ameen 
of  Hooghly  to  sell  the  property  formerly 
attached.  He  has  refused  to  do  so,  because 
he  thinks  that,  where  property  has  been  at- 
tached to  prevent  alienation,  it  must  be  again 
attached  previous  to  sale,  and  that  the  issue 
of  a  proclamation  of  sale  is  insuiiicient. 
We  think  the  Principal  Sudder  Ameen  is 
altogether  wrong  in  the  reasons  he  has 
given.  An  attachnieni  made  under  Section 
235,  as  the  attachment  in  the  present  case  is 
said  to  be,  is  made  in  execution  of  a  decree, 
and  the  only  further  process  required  to 
bring  the  property  to  sale  is  tlie  due  issue 
of  the  sale-proclamation.  But,  as  the  pro- 
perty in  question  was  not  within  the  juris- 
diction  of  the  Court,  whose  duty  it  was  to 
execute  the  decree,  the  course  which  should 
have  been  followed  by  the  decree-holder  was 
that  prescribed  in  Sections  285  and  following 
of  the  Code  of  Procedure.  The  Principal 
Sudder  Ameen  of  Burdwan  acted  irregularly 
in  directing  an  attachment  lo  be  made  by 
the  Judge  of  Hooghly  in  the  manner  he  did, 
and  the  latter  officer's  proceedings  comply^ 
ing  with  that  order  were  likewise  irregular. 
The  attachment  made  not  being  made  as  the 
law  requires,  the  properly  cannot  now  be 
sold.  For  %be$e  reasons'  we  dismiss  the 
present  appeal. 
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The  14th  March  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice^  and   the  Hon'ble    F.  B.   Kemp, 
J^dge, 

Mahomedan  Law— Re-marriage— Evidence— 

Presumption. 

Case  No.  3068  of  1866, 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  26th  of  September  1866,  affirm- 
ing a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  loth  March  1866. 

Akhtaroon-nissa  (Defendant),  Appellant, 

versus 

ShariutooUah  Chowdhry  (Plaintiff), 
Respondent , 

Mr.  R.  V.  Doyne  and  Baboo  Dwarkanath 
Mitter  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Judoonath 
Mookerjee  for  Respondent. 

In  a  suit  by  a  Mahomedan  to  compel  the  defendant  to 
rejoin  him  as  his  wife,  a  mere  declaration  by  the  defend- 
ant in  a  mortgage-deed  executed  by  her,  that  she  was 
the  wife  of  the  plaintiff,  would  not  be  evidence  of  the 
removal  of  the  legal  impediment  to  the  re-marriage 
created  by  the  divorce ;  neither  can  a  presumption  be 
drawn  from  the  fact  of  the  re-marriage,  that  the  im- 
pediment had  been  removed,  and  that  the  defendant 
nad  again  become  lawful  to  the  plaintiff  after  re- 
marriage. 

Peacock,  C.  J. — This  was  a  suit  brought 
by  the  plaintiff  against  the  defendant  to  com- 
pel her  to  rejoin  him  as  his  wife.  The  plaintiff 
and  defendant  are  Mahomedans.  They  had 
been  previously  married,  and  the  plaintiff 
had  divorced  her  by  pronouncing  three 
divorces. 

It  is  laid  down  in  the  Hedaya,  Vol.  I., 
page  301,  Book  4,  Chapter  6 :  "If  a  man 
pronounce-  three  divorces  upon  a  wife  who 
is  free,  or  two  upon  a  slave,  she  is  not  lawful 
to  him  until  she  shall  first  have  been  regu- 
larly espoused  by  another  man,  who,  having 
duly  consummated,  afterwards  divorces  her 
or  dies,  and  her  edit  from  him  be  accom- 
plished, because  God  hath  said  :  *  If  he  divorce 
her,  she  is  not  after  that  lawful  to  him  (that 
is,  after  a  third  divorce)  until  she  marr}^ 
another  husband.'"  See  also  Sale's  Koran, 
Chapter  2,  page  26 :  '*  Ye  may  divorce  your 
wives,  and  then  either  retain  them  with 
humanity,  or  dismiss  them  with  kindness.  But, 
if  the  husband  divorce  her  a  third  lime,  she 
shall  not  be  lawful  to  him  again  until  she 
marry  another  husband.  But,  if  he  also  divorce 
her,  it  shall  be  no  crime  in  the|li  if  they  re- 
turn   to  each  other,  if  they  think  they  can 


observe  the  ordinances  of  God,"  that  is  to 
say,  if  there  be  no  settled  aversion  on  either 
side,  id.  note. 

The  plaintiff  alleges  in  his  plaint  that  he 
and  the  defendant  re- married  on  the  19th 
Cheyt  1269  under  the  Mahomedan  Law,  and 
that,  up  to  the  i6lh  Assar  1272  B.  S.,  they 
lived  together  as  man  and  wife. 

It  was  found  as  a  fact  by  the  I^wer 
Appellate  Court  that  a  re-marriage  took 
place,  such  as  is  ordained  by  Mahomedan 
Law:  and  that  it  was  to  be  presumed  that 
they  would  ijot  have  an  illegal  connection : 
and  a  decree  was  given  that  the  defendant 
should  join  her  husband.  From  this  decree 
the  defendant  appeals  upon  the  ground  that 
there  was  no  proof  that,  after  the  plaintiff 
had  divorced  her,  she  was  married  to  another 
man  who  had  divorced  her.  It  is  contended 
on  the  part  of  the  respondent  that  .this  might 
be  lawfully  presumed  from  the  fact  of  the  re- 
marriage and  cohabitation  under  it;  and 
that,  by  finding  that  a  re-marriage  had  taken 
place,  such  as  is  ordained  by  Mahomedan 
Law,  the  Principal  Sudder  Ameen  substan- 
tially found  that  the  second  marriage  was  a 
lawful  one  according  to  the  Mahomedan  Law, 
which  it  would  not  have  been,  unless  the 
defendant,  after  her  divorce,  had  married 
another  man  who  had  also  divorced  her. 

We  think  that  this  is  not  the  meaning  oi 
the  Principal  Sudder  Ameen  ;  that  all  he 
meant  was  that  a  re-marriage  had,  in  fact, 
taken  place  in  the  mode  required  by 
Mahomedan  Law ;  but  that  he  did  not  consider 
whether  the  impediment  to  the  re-marriage 
had  been  lawfully  removed,  and  whether  the 
defendant  at  the  time  of  the  re-marriage  was 
lawful  to  the  plaintiff,  her  former  husband. 
At  any  rate,  the  finding  is  ambiguous. 

If  it  were  necessary,  we  should  remand 
the  case  for  re- trial  and  for  a  distinct  finding 
upon  that  issue.  But  no  evidence  has  been 
pointed  out  to  us  which  would  warrant  a 
finding  in  favor  of  the  plaintiff  upon  that 
issue,  and  it  is,  therefore,  unnecessary  to  re- 
mand the  case.  The  only  evidence,  in  addition 
to  the  presumption  to  be  derived  from  the  re- 
marriage, is  a  mortgage-deed  alleged  to  have 
been  executed  by  the  defendant  and  another 
person  on  the  6th  Assar  1270,  in  which  she 
was  described  as  the  wife  of  the  plaintiff. 
This  alleged  deed  is  dated  after  decisions  in 
the  defendant's  favor  in  two  tormer  suits: 
one  brought  against  her  by  the  plaintiff  for 
a  restiiuiion  of  conjugal  rights  ;  and  the  other 
by  her  against  the  plaintiff  for  dower.  The 
defendant    denies    that    she    executed   the 
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mortgage-deed ;  bat  the  Principal  Sudder 
Ameen  has  in  effect  found  that  she  did 
execute  it,  for  he  says  the  veracity  of  the 
witnesses  as  to  the  fact  of  the  re-marriage  is 
borne  out  by  it. 

We  are  of  opinion  that  a  mere  declaration 
by  the  defendant  that  she  was  the  wife  of 
the  plaintiff  contained  in  the  mortgage-deed 
(assaming  that  she  executed  the  deed  with  a 
foil  knowledge  of  the  mode  in  which  she  was 
described  in  it)  would  not  be  evidence  of  the 
removal  of  the  legal  impediment  to  the  re- 
marriage which  was  proved  to  have  been 
created  bv  the  divorce.  Neither  could  a 
presomption  be  drawn  from  the  fact  of  the 
re-marriage  that  the  impediment  had  been 
removed^  and  that  defendant  had  again 
become  lawful  to  the  plaintiff  for  re- 
marriage. 

Xo  allegation  was  contained  in  the  plaint 
that,  after  the  plaintiff  had  divorced  the 
defendant,  she  was  married  to  another  man, 
wbo  had  divorced  her  or  died ;  nor  was  any 
direct  evidence  given  to  that  effect. 

Suppose  it  had  been  alleged  and  proved 
that  the  defendant  had  married  another  man, 
^it  had  been  alleged  that  he  had  died, 
wild  the  statement  in  the  bond  and  the 
proof  of  the  re-marriage  have  been  sufficient 
evidence  that  the  second  husband  had 
died  before  the  re-marriage  ?  If  not,  would 
it  be  evidence  that  he  had  divorced  the 
defendant  before  her  re-marriage?  We  are 
of  opinion  that  no  presumption  of  either 
of  those  two  facts  could  be  drawn  from  the 
mere  statement  in  the  bond  or  from  the  fact 
of  the  re-marriage.  If  such  a  presumption 
could  be  drawn  from  the  fad  of  the  re-mar- 
ittige  for  the  purpose  of  removing  an  impe- 
diment to  a  re-marriage  once  proved  to  exist, 
it  might  also  be  drawn  for  the  purpose  of 
removing  an  impediment  of  the  same  nature 
to  an  original  marriage  ;  and  thus,  if  it 
^Ivmld  be  proved  that  a  woman  was  once 
Bttnied  to  A ,  and  afterwards  within  a  year 
Wried  to  By  it  might  be  presumed  from 
dtt  fact  of  the  marriage  whh  B  that  A  had 
died  or  divorced  his  wife. 

We  think  that  there  is  no  evidence  in  this 
Otte  from  which  it  can  lawfully  be  presumed 
^  the  defendant,  before  her  re-marriage, 
^  married  another  man  who  had  divorced 
"Or  or  died,  and  that  she  had  accomplished 
W  edit,  we  think  that  the  defendant  ought 
IHX,  npon  such  evidence,  to  be  compelled 
to  rejoin  the  plaintiff,  and  continue  to  live 
vilh  him  in  intercourse  which,  a^ccording 
to  the  Mahomedan  Law  and  the  religion  of 
(bo  defendant,  would  be  illicit  and  crimiiial. 

Voi  VII, 


The  decrees  of  the  Lower  Courts  in  the 
suit  brought  by  the  respondent,  plaintiff, 
against  the  appellant,  defendant,  must  be  re- 
versed, and  a  decree  entered  for  the  defend- 
ant, and  the  plaintiff  must  be  ordered  to 
pay  the  costs  of  the  defendant  in  both  the 
Lower  Courts,  and  her  costs  in  this  appeal 
with  interest  from  the  date  of  the  decree  in 
this  Court  to  the  date  of  realization. 


The  14th  March  1867. 

Present : 

The  Ilon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Arbitration. 

Case  No.  2742  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun^ 
dated  the  9th  July  iS66y  reversing  a 
decision  passed  by  the  Moonsiff  of 
Sewan,  dated  the  $th  July  186^, 

Baboo  Surubjeet  Narain  Singh  (Defendant), 

Appellant y 

'     versus 

Baboo  Gouree  Pershad  *  Narain  Singh  and 
another  (Plaintiffs;,  and  others  (Defendants), 
Respondents, 

Mr.  R,    T.    Allan    and   Baboo    Dehendur 
Narain  Bose  for  Appellant. 

Mr.    R.  E.    Twidale   and    Baboo    Kishen 
Succa  Mookerjee  for  Respondents. 

An  award  made  by  private  submission  may  be  valid 
and  binding,  though  no  proceedings  under  Section  337, 
A(5t  VIII.  of  1859,  have  been  taken  to  enforce  it. 

It.  is  almost  a  universal  rule  that  a  submission  to  arbi* 
tration  is  revocable  before  award-  made. 

Where  several  arbitrators  are  appointed,  and  the  for- 
ties do  not  agpree  to  be  bound  by  the  adl  of  the  majority, 
the  award,  in  order  to  be  valid  and  binding,  must  be  con* 
curred  in  and  executed  by  all  the  arbitrators. 

Arbitrators  have  no  power  to  dele|ir&te  their  authority 
to  others.  Thus,  if  some  of  the  arbitrators  are  abscntf 
those  present  cannot  appoint  others  in  their  stead. 

Norman,  J. — This  is  a  suit  for  the  posses- 
sion of  one  beegah  six  biswas  of  land. 

While  proceedings  were  pending  in  the 
Criminal  Court  between  these  parties,  on 
the  3rd  March  1865,  it  was  agreed  that  the 
dispute  between  the  parties  should  be  re- 
ferred to  the  award  of  Bindessury  Pershad  and 
others,  the  agreement  being  that  the  parties 
should  abide  by  the  award,  and  raise  no 
objections  to  it. 

On  the  I  Ah  of  April,  the  plaint  in  the 
present  suit  was  filed.  On  the  8th  of  June 
the  Moonsiff  disposed  of  certain  issues  in  bari 
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and  directed  the  case  to  stand  over  till  the 
award  should  have  been  made. 

On  the  loth  of  June,  the  plaintiffs  put  in 
a  petition  objecting  that  they  had  not  con* 
sented  to  the  reference  which  had  been  made 
without  their  authority. 

The  arbitrators  made  their,  award  on  the 
32nd  of  June,  and  it  was  put  into  Court  on 
the  24th  of  the  same  month.  On  the  5th  of 
July,  the  Moonsiff  decided  the  case  in  ac- 
cordance with  the  award  of  the  arbitrators, 
and  dismissed  the  suit. 

The  Principal  Sudder  Ameen  reverses  the 
decision  of  the  Moonsiff.  He  says  that,  in 
his  opinion,  the  Moonsiff  aded  very  irregular- 
ly in  relyinif  on  the  decision  of  Baboo 
Bindessury  Pershad  and  others.  These  per- 
sons had  been  appointed  arbitrators  neither 
at  the  application  of  the  parties  through  the 
intervention  of  the  Court  as  required  under 
Section  312  of  A6t  VIII.  of  1859,  nor  has 
their  award  been  passed  as  the  award  of 
private  arbitrators  and  confirmed  by  the 
Court  in  the  mode  prescribed  by  Section  327 
of  that  Aa. 

The  Principal  Sudder  Ameen  accordingly 
treats  the  award  as  a  nullity,  and  decides 
the  case  quite  independently  of  it. 

But  there  is  no  reason  why  an  award  made 
by  private  submission  should  not  be  perfect- 
ly valid  and  binding  on  the  parties,  though 
the  parties  may  not  have  sought  to  enforce 
it  by  summary  proceedings  under  Section 
327.  If  the  decision  is  in  favor  of  the 
defendant,  he  mav  be  able  to  treat  it  as  final 
and  conclusive.  Se^  English  cases  decided 
on  this  principle,  Gascoyne  versus  Edwards, 
I  Younge  and  Jervis,  p.  19;  Thomlinson 
versus  Arriskin,  i  Comyn's  Reports  328; 
Russell  on  Awards,  pp.  517,  519. 

It  is  true  that  several  questions  arise  as  to 
the  award  in  the  present  case  : — 

Firsl,  whether  the  plaintiffs  did  agree 
to  refer  the  matters  in  dispute,  or  whether, 
by  subsequent  acts,  they  ratified  the  act  of 
their  agent  or  mooktear  who  agreed  to  the 
reference. 

Secondly^  whether,  if  so,  they  subsequent- 
ly revoked  the  authority  of  the  arbitrator 
before  any  award  was  made. 

If  it  is  found  that  the  plaintiffs  revoked  the 
submission  before  award  made,  it  will  be 
necessary  to  see  whether  there  is  anything 
in  the  submission  to  take  the  case  out  of  the 
almost  universal  rule  that  such  a  submission 
to  arbitration  is  revocable.  TheAe  were  mat* 
ters  which  should  have  been  enquired  into  by 
the  Moonsiff  before  he  took  upon  himself  to 


stay  the  proceedings  until  after  the  award  of 
the  arbitrators  had  been  made. 

There  are,  however,  two  objections  to  the 
award  in  this  case  which  appear  to  be  fatal 
to  it.  Strange  to  say,  these  objections  are  not 
noticed  by  either  the  first  Court  or  the  Lower 
Appellate  Court,  nor  were^they  adverted  by 
the  vakeels  on  the  argument,  and  it  was  only 
by  going  through  a  translation  of  the  papers 
that  we  discovered  them. 

The  reference  is  to  four  arbitrators,  Bindes- 
sury Pershad,  Roodeb  Narain,  Jaunobi  Deo 
Narain,  and  Bhagbut  Pershad  Narain. 

The  first  point  is  that  there  is  no  agreement 
by  the  parties  to  be  bound  by  the  authorit}'  of 
the  majority,  and,  that  being  so,  in  order  to 
make  a  valid  award  binding  on  the  parties, 

it  was  necessan'  that  all  should  concur.    In 

* 

fact,  however,  the  award  appears  to  have 
been  executed  only  by  one  of  these  parties, 
Bindessury  Pershad,  and  one  Surdeo  Narain 
Singh. 

The  second  objection  is  siill  more  serious, 
Baboos  Jaunobi  Deo  Narain  and  Bhagbut 
Pershad  Narain  being  absent.  Baboo  Moben* 
dro  Pershad  Narain,  the  above-mentioned 
Surdeo  Narain,  and  Gudadhur  Dyal  Narain, 
were  made  arbitrators,  apparently  by 
Bindessury  Pershad  and  the  other.  It  is 
not  even  suggested  that  the  plaintiffs  or 
defendants  agreed  to  the  nomination  of  these 
parties.  Arbitrators  have  no  power  to  de^ 
legate  their  authority  to  others.  The  award 
as  made  does  not  in  any  sense  pursue  the 
submission,  and  is  simply  null  and  void. 

The  parties  seem  each  to  have  been  under 
a  misapprehension  as  to  the  effect  of  the 
award.  It  is  probable  that,  if  the  case  bad  , 
been  tried  by  the  first  Court  on  a  principle 
different  from  that  on  which  it  was  dealt 
with  by  the  Moonsiff,  much  evidence  would 
have  been  forthcoming  on  the  part  of  the 
defendant  which  was  not  before  the  Lower 
Appellate  Court.  The  Principal  Sadder 
Ameen  would  do  well  to  give  the  defendants 
an  opportunity  of  adducing  fresh  evidence 
before  him.  We  are  not  satis'hed  that  the 
merits  of  the  case  have  been  fully  deter- 
mined. 

The  case  roust  be  remanded  for  a  fresh 
decision. 

b 
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The  14th  March  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Right  of  waj—User—Prescription— Evidence. 

Case  No.  2434  of  1866. 

Sptcial  Appeal  •from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Backer- 
gunge  t  dated  the  2$th  June  1866,  a  firm- 
ing a  decision  passed  by  the  Moonsiff  of 
Madareepore,  dated  the  '^J/A    November 

Bhugwan  Chunder  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Shaikh  Khosal  and  others  (Defendants), 
Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for  Re- 
spondents. 

A  ri^ht  of  way  in  this  country  need  not  be  proved  by 
uer  for  a  definite  period  of  2o  years  in  order  to  give  a 
ivht  by  prescription  or  presumption  of  a  grant.  Proof 
of  well-established  and  fixed  user  will  he  sufficient. 

Bayley,  J, — The  grounds  taken  in  this 
special  appeal  are  : — 

1.  That  rij^ht  of  way  can  only  be  de- 
creed on  proof  of  its  acquisition  by  grant  or 
legal  prescription,  and  there  is  no  proof  of 
either  the  one  or  the  other  in  this  case. 

2.  That,  as  to  the  pathway  now  claimed, 
No.  2,  the  Lower  Appellate  Court  finds  that 
it  has  only  been  so  used  for  fourteen  years, 
tnd  that  the  only  pathway  which  existed 
from  time  immemorial  was  one  distinct  from 
that  now  in  dispute. 

The  plaintiff  sued  for  the  closing  of  the 
pathway  No.  2  of  the  map,  and  for  the  value 
rfthe  paddy  and  jute  lost  to  plaintiff  by  the 
twe  of  this  pathway. 

Defendant  pleaded  a  right  by  user,  and 
Ikat  plaintiff  was  barred  by  the  Law  of  Limit- 
ttion. 

The  first  Court  held  as  follows : — 

"It  clearly  appears  from  copy  of  the 
"report  submitted  by  the  Naib  Darogah  of 
'*Karee  Bazar,  who  held  a  local  investiga- 
"tlon  under  the  order  of  the  Fouzdaree 
"Court  in  the  said  Fouzdaree  case,  that 
"ttcre  was  "before  a  pathway  in  existence 
"there.  Besides,  by  the  evidence  of 
"Mudun  Mohun  Roy  Chowdhry  and 
"  Oomesh  Chunder  Roy  Chowdhry^  witness- 
**<f  named  by  both  the  partiesy  and  by 
"the  evidence   of   the    witnesses    of    the 


"defendants,  the  existence  of  the  pathway 
*'for  limitation  period  has  been  clearly 
"proved.  Further,  that  plaintiff  has  admit- 
"led  that  in  the  said  road  there  is  land 
"belonging  to  Mudun  Mohun  Roy  Chow- 
"  dhry,  Teeluck  Chunder  Roy,  Chunder 
"Coomar  Roy,  and  Chundee  Churn  Roy, 
"besides  the  plaintiff's  land.  These  per- 
"sons  not  appearing  to  have  sued  for  the 
"closing  up  of  the  pathway,  the  existence 
"of  the  way  from  before  is  manifest." 

Further;  the  first  Court  discredited  defend- 
ant's witnesses,  who  deposed  to  the  pathway 
No.  2  having  been  used  only  since  1269 
B.  S.,  and  it  found  as  a  fact  that  a  pathway, 
in  No.  2  had  been,  used  as  such  for  a  period 
sufficient  to  bar  plaintiff's  suit  under  the  Law 
of  Limitation. 

The  T/)wer  Appellate  Court  thus  states  its 
judgment: — 

"In  appeal  this  Court  has  carefully 
"  gone  over  the  records,  and  has  grounds  for 
"  concluding  from  the  evidences  of  Chundee 
"  Churn  Roy,  Mudun,  Oomesh,  and  others> 
"who  appear  to  be  respectable  people,  over 
"  whose  grounds  the  pathway  also  exists,- 
"  that  figure  No.  i  was  the  original  pathway 
"  from  Amugram  to  the  Beel,  but  it  became 
"impassable  in  consequence  of  being  cut 
"  away  and  under  water ;  and  figure  No.  a 
"was  some  14  years  ago  at  first  male  use 
"of  through  necessity  when  plainiift  raised 
•^objections  which  were  brought  to  the 
"  notice  of  the  Fouzdaree  Court,  since  which 
"  figuriB  No.  2  had  become  the  pathway,  and 
"  made  use  of  by  the  people  of  the  locality, 
"amongst  them  Chundee  Churn  Roy  and 
"  the  others  over  whose  lands  it  passed  along; 
"but  as  the  cattle  in  passing  over  it  have 
"been  destroying  some  of  plaintiff's  cropsj 
"'  which  are  on  both  sides  of  the  pathway 
"passing  over  his  lands,  he  has  brought 
"this  suit  to  close  the  pathway  altogether. 
"As,  however,  this  subsequent  pathivay  is 
"  at  present  the  only  convenient  way  to  the 
"Beel,  and  has  been  in  existence  for  the 
"past  12  or  14  years  owing  to  the  previous 
"one  being  impassable,  I  do  not  see  how 
"  it  can  be  closed ;  proper  precautions  only 
"have  to  be  taken  by  plaintiff  and  the 
"others  over  whose  lands  the  pathway  lies, 
"to  secure  their  crops  by  fencing  them  in 
"  on  the  two  sides ;  and  as  I  consider  the 
**  evidences  of  the  ind.vl.luals  whom  I  have 
"mentioned  more  truthful  and  trustworthy 
"than  the  ^ur  who  have  given  evidence 
"before  the  Ameen,  I  see  no  reason  for 
"interfering  with  the  Moonsiff's  judgment^ 
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"and  dismiss  the  appeal  with  costs  against 
**  appellant." 


The  1 4th  March  1867. 
Present : 


After   considering   these   judgments  and    jj^^  Ilon^le  H.  V.  Bayley  and  Shumbhoo- 

nath  Pundit,  Judges. 

Joint  lease—- Joint  liability  to  rest 

Case  No.  2942  of  1866  unc^pr  ActX.  of  1859. 


the  grounds  of  special  appeal  before  stated 
we  are  of  opinion  that  the  case   must  be 
remanded. 

We  do  not  find  that  it  has  ever  been 
decided  by  this  Court  that  the  right  of  way 
must  be  shown  by  user  for  exactly  and  fully 
20  years  in  order  to  give  a  right  by  pre- 
scription or  presumption  of  a  grant.  No 
such  definite  period  has  been  taken  in  this 
counlr}'.  Proof  of  well  established  and 
fixed  user  has  been  generally  regarded  as 
sufficient. 

It  certainly  is  a  question  whether,  by 
analogy,  proof  of  a  user  of  20  or  nearly  20 
years  might  not  be  required.  Then,  again, 
the  question  arises  now  whether  20  years, 
which  is  the  usual  term  of  prescription  in 
England,  would  not  be  more  properly  re- 
presented in  this  country  by  12  years,  a 
period  probably  adopted  in  the  earlier  Re- 
gulation as  the  custom  of  the  country. 

In  this  case  the  plaintiff  does  sue  within 
12  years  of  the  award  of  the  Fouzdaree 
Court ;  but,  on  the  other  hand,  both  Courts 
below  find  as  a  fact  on  the  evidence  that 
the  pathway  in  suit  has  been  used  as  such 
from  12  to  14  years.  But  this  is  not  as 
final  or  clear  a  decision  as  is  required. 

Under  all  the  circumstances,  the  Lower 
Appellate  Court  should,  we  think,  re-tr}-  the 
case  on  two  points : — 

I.  Whether  user  of  or  approaching  io 
(which,  we  think,  will  suffice  in  this  country) 
20  years  has  been  proved  in  regard  to  the 
pathway  in  suit,  and,  if  so,  whether  this 
will  not  be  a  sufficient  title  by  prescription 
in  analogy  to  the  English  Law } 

II.  If  that  period  of  user  be  not  necessary 
to  be  proved,  whether  a  user  of  12  years  or 
what  period  is  sufficient  either  to  give  a 
right  by  prescription  according  to  the  cus- 
tom of  the  country  "t 

III.  WTiether  plaintiff's  suit  is  barred  by 
the  Law  of  Limitation }  f 

Remand  accordingly. 


Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  27th 
July  1866,  modifying  a  decision  passed  hy 
the  Deputy  Collector  of  that  District,  dated 
the  14th  May  1866, 

Jogendur  Deb  Roy  Kut  (Plaintiff),  Appellant, 


versus 

Kishen  Bundhoo  Roy  and  others  (Defend- 
ants), Respondents, 

Baboo  Sreenath  Doss  and  Kishen  Dyal  Roy 

for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondents. 

When  a  lease  is  granted  jointly  to  two  tenants,  both 
are  jointly  liable  for  the  rent  due  un<?er  the  lease,  and 
one  of  them  cannot  divide  this  joint  liability. 

Pundit y   J, — The    mooktear    defendant 
having  admitted  that  he  is  even  now  receiv- 
ing rents  for  the  Raja,  and  that,  for  the  pro- 
perty leased  out  to  him  and  to  Bholanath 
the    defendant    (exempted    by    the    I^ower 
Appellate  Court),  the  defendant  mooktear  had 
always,  before  the  lease,  received  the  collec- 
tions, and  granted  receipts  to  the  putwarees. 
We  think  that  the  Lower  Appellate  Court 
has  rightly  held  that  the  money  received  by 
the  mooktear  was  not  received  by  him  as  a 
shareholder  of  the  farm,  but  only  as  an  agent 
of    the    Raja,    plaintiff.     The    decision   of 
this    issue,    however,  does    not    affect   the 
case,  as  this  money  alleged  to  have  been  so 
paid   to  the  agent  of  the  Raja  is  admitted 
to  have  been  received  by  the  Raja,  and  the 
suit  is  for  arrears  after  deducting  this  sum. 
Now,  Bholanath  can  be  released  only  on  his 
succeeding  in  showing  that,  by  the  terms  of 
the  deed,  he  was  liable  to  pay  only  half  of 
the    rents.     The  lease  was  joint,    and  so 
whatever  may  be  due  to  the  Raja  on  the  lease 
is  due  to  him  from  both  the  tenants  jointly. 
Bholanath  has  no  right  to  divide  this  joint 
liability.     We,   therefore,   do  ijpt  think  that 
the  decree  of  the  Lower  Appellate  Court  can 
stand  as  it  is.     We,  therefore,  reverse  with 
costs  the  decision  of  the  Lower  Appellate 
Court,  and  uphold  the  decree  of  the  Court 
1  of  first  instance,  decreeing  the  special  appeal 
with  costs. 
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The  15th  March  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7,,  Chief 
Justice,  and  the  Hon'ble  C.   B.  I'revor, 
G.  Loch,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son.  Judges. 

Section  26,  Recrnlation  V.,  x8x2— Disposal  of 
surplus  profits— High  Court's  power  of 
superintendence. 

The  Collector  of  Rungpore,  Petitioner. 
Baboo  Kishen  Kishore  Ghose  for  Petitioner. 

When  a  joint  undivided  estate  has  been  attached 
under  Section  26,  Regulation  V.,  1812,  and  made  over  to 
the  management  of  a  Collector  under  Regulation  V., 
1827,  the  Zillah  Judge  has  jurisdiction  to  direct  the 
Collector  to  divide  the  surplus  profits  of  the  estate 
among  the  several  shareholders  according  to  their  re- 
spective shares,  and  the  High  Court  cannot,  under  its 
general  powers  of  superintendence  over  the  subordinate 
Courts,  mterfere  with  the  order  of  the  Judge. 

The  petition  ivas  as  follows : — 

*'  That  an  estate  by  the  name  of  Mouzah 
Lithake  having  been  attached  under  the  order 
of  the  Judge  of  Rungpore,  dated  29th  August 
1835,  under  the  provisions  of  Section  26  of 
Regulation  V.  of  1812,  was  made  over  to  the 
management  of  your  petitioner  under  Regu- 
lation V.  of  1827. 

"  That  your  petitioner  was  directed  by 
the  Judge  of  Rungpore  to  pay  the  profits  of 
the  estate  to  the  several  shareholders  accord- 
ing to  their  respective  shares,  notwithstand- 
ing your  petitioner's  objection  to  the 
contrary. 

**That  your  petitioner  as  well  as  the 
superior  Revenue  Authorities  believe  that, 
under  Section  26  of  Regulation  V.  of  181 2, 
your  petitioner  is  bound  only  to  collect  the 
rents  and  discharge  the  public  revenue,  and 
provide  for  the  cultivation  and  future  im- 
provement of  the  estate ;  that  it  forms  no 
part   of  his   duty   to  distribute  the  surplus 


The  14th  March  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  \V,  S.  Seton- 

Karr,  Judges. 

Oons  probsndi— Allegation  of  title  under  deed  of 
sale  in  lieu  of  Dower. 

Case  No.  2973  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  ist  August  1S66,  affirming  a  de- 
cision passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  13th  March  1866. 

Mussamut  Sobratun  (PlaintifT),  Appellant, 

versus 

Mussamut  I'oova  and  others  (Defendants), 

Respondents. 

Baboo  Romesh  Chunder  Mitter  for  Appellant. 

Mr.  R.  E.  Tu'idale  for  Respondents. 

The  plaintiff,  having  alleged  a  distinct  title  under  a 
<feed  of  SLle  in  lieu  of  dower,  was  held  bound  to  prove 
ber  title,  and  not  entitled  to  claim  the  benefit  of  a  deci- 
sion  to  which  she  was  not  a  party,  nor  of  an  admission 
by  her  husband  as  binding  on  the  defendants. 

w 

Seton-Karr,  J. — The  pleader  in  the  first 
case  attempts  to  argue  that  the  respondent, 
who  was  the  judgment-creditor,  purchased  in 
execution  under  a  decree  which  has  since  been 

set  aside  by  a  decision  of  the  High  Court;  proceeds  to  the  several  shareholders  according 
and  that,  consequently,  she  is  dispensed  from  to  their  respective  shares,  and  that,  therefore, 
proving  her  own  title,  which  the  Courts  have  1  the  order  of  the  Judge  is  tiot  at  all  warranted 
now  found  to  be  unproved.  by  the  law. 

"  Your    petitioner    therefore    prays    that 

But  we  cannot  assent  to  this  doctrine.  The  '  your  Lordships  would  be  pleased  to  pass 
plaintiff  alleged  a  distinct  title  under  a  deed  >  whatever  orders  your  Lordships  think  just 
of  haimohasa,  or  sale  instead  of  dower,  which  and  proper  under  the  circumstances  of  the 
deed  she  never  produced,  and  the  Courts  find    case." 

in  addition  that  she  was  never  in  possession.  ;  The  matter  was  referred  to  a  Full  Bench 
She  was  bound  to  prove  her  title  as  alleged,  i  by  Loch  and  Norman,  J  J.,  ivith  the  foU 
and  she  hs^  failed  to  do  so ;  and  she  cannot  1  hiving  orders : — 

claim  the  benefit  of  a  decision  to  which  she  Norman,  J. — Let  the  shareholders,  to 
was  not  a  party,  nor  of  an  admission  by  her  whom  the  Judge  of  Rungpore  has  directed 
own  husband  which  cannot  bind  the  defend-  that  the  prajjits  of  the  estate  should  be  paid 
ants  who  are  in  possession  till  ousted  by  a  according  ro  their  respective  shares,  show 
better  title.  cause  on  the  3rd  day  of  December  next  why 
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bis  order  directing  the  Collector  of  Rungpore 
to  pay  the  profits  of  the  estate,  which  is 
under  the  management  of  the  Collector, 
under  Section  26  of  Regulation  V.  of  181 2, 
shall  not  be  quashed,  being  an  order  which, 
under  that  Regulation,  he  had  no  jurisdiction 
to  make. 

Let  this  rule  be  sent  to  the  Zillah  Judge, 
who  will  cause  it  to  be  duly  served  on  all 
the  parties  interested  in  the  matter,  and  see 
that  such  service  is  properly  made. 

Lochy  J, — As  I  entertain  some  doubts  as 
to  whether  this  Court  has  power  under 
Section  15  of  the  Charter  Act  to  make  the 
above  order,  we  think  it  advisable  that,  on 
its  return,  the  rule  should  be  argued  before  a 
Full.  Bench. 

The  shareholders  did  not  appear^  and 
the  rule  was  argued  ex  parte  before  the  Full 
Bench  J  whose  judgment  was  delivered  as 
follows  by- 
Peacock  y  C,  y. — We  think  that  in  this 
case  the  Judge,  Mr.  Fowle,  had  jurisdic- 
tion. 

Section  26,  Regulation  V.  of  181 2,  is  in 
the  following  words  :  "  Inconvenience  to  the 
*'  public  and  injury  to  private  rights  having 
*'  been  experienced  in  certain  cases  from 
"  disputes  subsisting  among  the  proprietors 
**  of  joint  undivided  estates,  it  is  hereby 
*'  enacted  that,  whenever  sufficient  cause 
"  shall  be  shown  by  the  Revenue  Authorities, 
*'  or  by  any  of  the  individuals  holding  an 
"  interest  in  such  estates,  for  the  inter- 
"  position  of  the  Courts  of  Judicature,  it 
'^  shall  be  competent  to  the  Zillah  and  City 
'^  Joidges  to  appoint  a  person  duly  qualified, 
*'  and  under  proper  security  to  manage  the 
"estate,  that  is,  to  collect  the  rents  and 
"  discharge  the  public  revenue,  and  provide 
"  for  the  cultivation  and  future  improve- 
•*  ment  of  the  estate." 

At  that  time  the  person  put  in  to  manage 
the  estate  was  in  the  nature  of  an  ordinary 
Receiver,  and  it  appears  to  us  that,  without 
any  express  authority  being  given  to  the 
Judge,  he  would  have  power  to  control  the 
Receiver  by  directing  him  to  pay  over  any 
surplus  which  might  remain  in  his  hands 
after  paying  the  Government  revenue  and 
providing  for  the  cultivation  and  improve- 
ment of  the  estate. 

This  Section  could  never  have  intended 
that  the  Receiver  should  retain  in  his  hands 
any  surplus  profits  of  the  estate  without 
being  subject  to  the  orders  or  control  of  the 
Judge  by  whom  he  was  appointed! 

We  think,  therefore,  that,  uncrer  the  Re- 
gulation to  which  we  have   referred,   even 


without  the  interpretation  which,  in  practice 
has  been  put  upon  it,  the  Judge  had  juris- 
diction over  the  Receiver  with  regard  to  the 
disposal  of  the  surplus  profits. 

By  Regulation  V.  of  1827  it  was  enacted 
that,  whenever  the  Zillah  or  City  Courts 
should  deem  it  proper,  under  the  provisions 
of  the  Regulations  therein  mentioned,  to  pro- 
vide for  the  administration  alid  management 
of  landed  property,  the  Court  should  issue 
a  precept  to  the  Collector  of  Land  Revenue, 
directing  him  to  hold  the  estate  in  attach- 
ment. It  could  not  have  been  intended 
that  the  Collector  should  hold  all  the  surplus 
profits  of  the  estate  without  being  subject 
to  the  orders  of  the  Court.  In  point  of 
fact  we  find  in  this  very  case  that,  as  far 
back  as  i860,  Mr.  Tucker,  who  was  then 
the  Judge,  made  an  order  for  the  payment 
of  the  surplus  proceeds,  and  that  order  ap- 
pears to  have  been  complied  with  until  very 
recently,  when  the  Board  of  Revenue  passed 
a  collection  of  rules,  by  Section  7  of  which 
it  was  stated  that  **  a  Collector  cannot, 
*'  unless  under  the  special  orders  of  the 
"  Civil  Court  '*  (thereby  recognizing  the 
jurisdiction  of  the  Civil  Courts  to  make 
such  orders),  *  *  disburse  to  any  one  any 
"  part  of  the  surplus  proceeds  from  lands 
''thus  managed  under  his  superintendence; 
''  and  inasmuch  as  the  disbursement  of  any 
"  portion  of  such  surplus  proceeds  is  oppos- 
"ed  to  one  object  of  the  law,  and  is  pro- 
"  bably  illegal,  the  receipt  of  any  order  for 
''  the  disbursement  of  such  surplus  from  the 
*'  Civil  Courts,  though  it  must  be  obeyed, 
**  should  be  immediately  reported  for  the 
"  information  of  the  Commissioner  and  the 
"  Board  of  Revenue.'* 

The  Government  Pleader,  who  has  ap- 
peared before  us  to-day  on  behalf  of  the 
Collector,  has  argued  that  the  object  of  the 
law,  to  which  the  disbursement  of  any  part  of 
the  surplus  proceeds  is  alleged  to  be  opposed, 
was  to  compel  the  parties  disputing  to  come 
to  terms,  or,  in  other  words,  to  drive  them 
into  a  settlement  of  their  disputes  by  with- 
holding from  them  the  profits  of  their 
estates. 

We  think  it  very  clear  that  the  object  of 
the  law  was  not  to  force  the  disputants  into 
an  arrangement ;  but  to  avoid  inconvenience 
to  the  public,  or  injury  to  the  parlies,  which 
might  •  arise  from  their  neglectin"^,  pending 
their  disputes,  to  pay  the  Government  re- 
venue, or  to  manage  their  estate  properly. 

The  order  of  the  Board  of  Revenue  goes 
on  to  say  that,  **  surplus  proceeds  may, 
"  with  the  sanction  of  the  Commissioners,  be 
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*'  expended  upon  the  improvement  of  the  es< 
"  tate,"  and  that  "  any  money  not  required  for 
"that  purpose  should  be  held  simply  in  depo- 
**  sit,  and  not  invested  so  as  to  produce  inter- 
**est  or  profit "  If  the  Judge  has  no  power 
to  make  an  order  with  regard  to  the  surplus 
proceeds,  the  owners  will  not  only  be  de- 
prived of  the  present  use  of  the  surplus  pro- 
deeds,  but  will  also  be  deprived  of  all  bene-  | 
fit  which  might  accrue  to  them  from  having 
them  profitably  invested.  In  short,  if  the 
Judge  has  no  jurisdiction,  proprietors  of  the 
estates  may,  as  long  as  their  disputes  con- 
tinue, be  left  to  starve  or  be  compelled  to 
borrow  money  at  a  high  rate  of  interest, 
whilst  the  surplus  proceeds  of  their  estates 
is  lying  without  any  advantage  to  them  in 
the  Collector's  treasury. 

We  think   that  the  Judge  had  power  to 
make  the  order. 

It  is  not  necessary  to  determine  whether 
the  Judge  was  right  in  making  an  order  that 
the  Collector  should  pay  the  parties  accord- 
ing to  their  respective  shares.      The   pro- 
priety of  making  such  an  order  might  depend 
upon  the  facts  of  the  particular  case.    In 
this  case  it  appears  that  a  petition  Svas  pre- 
sented to  the  Judge  by  the  Collector,  repre- 
senting that  the  order  of  the  Judge's  pre-  ^ 
decessor  ordering  the  Collector  to  pay  the  , 
profits  of  the  estate  to  the  zemindars  accord- ' 
ing  to  their  respective  shares  had  been  re- ' 
garded  by  the  Board  of  Revenue  as  contra- 
vening the  Board's  rule,  and  praying  that  the 
said  order  might  be  set  aside ;  and  that  the 
Judge  thereupon  requested  the  Collector  to 
tscertain  and  report  the  number  of  share- 
holders and  the  extent  of  the  share  of  each, 
if  there  was  any  such  specification.    The 
Collector  reported  that  the  profits  had  been 
paid  according  to  the  share  of  each  share- 
Wder  duly  specified ;  whereupon  the  Judge 
ordered  that  payment  should  be  made  to 
each  separate  shareholder  ;  meaning,  as  we 
onderstand,  that  payments  should  be  made 
Hi  the  shares  in  which  the  shareholders  had 
been  in  the  habit  of  receiving  them. 

Bat  whether  this  was  the  meaning  of  the 
order  or  not,  it  appears  to  the  Court  that  the 
Judge  had  jurisdiction  to  make  an  order 
'[ith  regard  to  the  surplus  proceeds.  The  High 
^^Ottrt  canqpt  therefore,  under  its'  general 
I»wer  of  superintendence  over  the  Subordi- 
*te  Courts,  quash  the  order  of  the  Judge. 

It  is  not  necessary  to  send  the^case  back 
to  die  Bench  which  referred  it,  but  the  ap- 
plication  will  be  refused. 


The  15th  March  1867. 

Present  : 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges^ 

Onus  probandi— Sale  for  arrears  of  rent^Bona 

fide  purchase. 

Case  No.  3331  of  i866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  R,  y,  Richardson^  Judge  of  Gya, 
dated  the  jrst  August  1866,  reversing  a 
decision  passed  by  Baboo  Gunga  Churn 
Shame,  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  August  186^, 

Ilur  Suhaye  Misser  (Plaintiff),  Appellant, 

versus 
Deen  Dyal  Singh  (Defendant),  Respondent. 

Mr,  R,    T,  Allan  and   Baboo  Nil  Monee 
Sein  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Where  a  son  purchased  property  sold  for  arrears  of 
rent  on  account  of  the  default  of  his  father,  and  both 
father  and  son  were  living  together  at  the  time  of  the 
purchase—HsLD  that  the  onus  was  on  the  son  to 
prove  that  his  purchase  was  bond  fide. 

Pundit,  y,—^H¥.  Judge  below  has  not 
decided  for  the  plaintiff,  because  he  finds 
that  there  is  no  proof  of  the  collusion  of  the 
landlord.  It  is  quite  suflicient  to  justify  a 
decree  for  the  plaintiff  for  the  restoration  of 
the  property  from'  the  purchaser,  if  the 
father  of  the  purchaser,  who  was  the  farmer, 
cannot  show  that  the  default  was  on  his  part 
wilful  and  fraudulent  wiih  a  view  to  make 
the  purchase. 

The  farmer  pleaded  that  he  offered  the 
arrears  of  rent  due  to  the  landlord,  but  the 
latter  would  not  take  it  from  him.  The 
Lower  Appellate  Court  does  not  believe  the 
statement,  nor  was  it  attempted  to  be  shown 
that,  after  tUs  alleged  refusal  by  the  landlord, 
the  farmer  look  proper  steps  to  protect  the 
property  from  being  sold  for  arrears. 
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In  fact,  the  Lower  Appellate  Court  has  in 
a  manner  found  that  the  farmer  was  acting 
fraudulently  :  but,  notwithstanding,  it  has 
not  decided  for  the  plaintiff,  because  it  found 
that  there  was  no  proof  of  the  landlord's 
collusion.  The  Lower  Appellate  Court  has 
not  noticed  that  the  first  purchaser  is  alleged 
to  have  been  another  near  relative  of  the 
defaulter,  and  that  fact  strongly  smells  of  a 
family  combination. 

The  Judge  below  admits  that  the  subse- 
quent purchaser,  the  son  of  the  defaulter, 
was  living  in  the  same  house  with  his  father 
at  the  time  of  the  purchase.  In  such  a  case 
the  Lower  Appellate  Court  should  require 
the  most  clear,  positive,  and  unmistakeable 
proof  from  this  purchaser  as  to  his  purchase 
being  bond  fide,  independent  of  his  father's 
interest,  and  for  himself;  and  that,  even  if  it 
be  found  that  he,  the  son,  had  independent 
property  and  dealings,  that  he  did  not  pur- 
chase the  property  in  dispute  as  the  pre- 
meditated result  of  the  fraudulent  ad  of  his 
father.  The  son  might  still  be  required  to 
restore  the  property,  if  he  cannot  show  that 
the  father  did  not  fraudulently  cause  the 
default,  in  order  to  enable  the  son  to  pur- 
chase the  same  in  an  equally  fraudulent 
manner. 

The  whole  o///«  should  be  thrown  upon 
the  son. 

A  doubt  may  arise  that,  in  order  to  set 
aside  the  sale,  the  collusion  must  be  traced 
to  the  landlord.  The  view,-  however,  taken 
above  is  rather  of  considering  this  case  as  if 
it  were  not  a  case  so  much  to  set  aside 
the  sale  as  to  get  back  from  the  farmer  and 
his  son  property  which  they,  with  respect 
to  their  previous  relation  with  it,  should 
not  be  allowed  to  retain  after  acquiring  it  in 
a  fraudulent  purchase.  Had  it  not  been  for 
the  infancy  of  the  plaintiff  and  of  his  in- 
fant brother,  before  deciding  all  that  has  been 
noticed  above,  it  would  have  been  necessary 
to  see  whether,  when  the  suit  was  brought 
for  the  arrear  for  which  the  property  was 
^old,  the  plaintiff  had  not  notice,  and  so  an 
opportunity  to  pay  the  same  an^  to  protect 
the  property  from  being  sold. 


The  15th  March  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Right  of  way— User— Prescription— Limitation 
—Presumption  of  content 

Case  Xo.  3282  of  1866. 

Special  Appeal  from  a  decision  passed  by  Ihe 
Principal  Sudder  Ameen  of  Beerbhoom, 
dated  the  24th  September  1866,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District ,  dated  the  joth  June  186$, 

Huro  Soonduree  Debia  and  others 
(Defendants),  Appellants, 

versus 

Ram  Dhuu  Bhuttacharjee  (Plaintiff), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

^  A  user  fur  4  or  5  years  is  not  sufficient  to  shuw  a 
right  by  prescription. 

\iA  constructs  a  road  across  B*&  land,  B  can  sue 
within  the  ordinary  period  of  limitation,  and  no  consent 
can  be  inferred  from  the  fact  that  B  did  not  sue  imme- 
diately after  the  commencement  or  completion  of  the 
road. 

Pundit,  y, — \s  this  case  no  sufficient 
user  is  proved.  The  Lower  Appellate  Court 
holds  that  a  user  for  only  4  or  5  years  has 
been  shown,  and  that  is  not  sufficient  to 
show  a  right  by  prescription. 

Ix>oking  further  into  the  fact  tliat  the 
defendant,  special  appellant,  prepared  this 
road  across  the  plaintiff's  lands,  we  bold 
that  it  is  quite  open  to  the  plaintiff  to  sue 
within  the  ordinary  period  of  limitation, 
and  that  no  consent  can  be  inferred  from 
the  fact  that  the  plaintiff  did  not  sue  imme- 
diately after  the  commencement  of  the  pre- 
paration or  the  completion  of  the  road. 

As  to  the  point  of  completion,  a  case  Is 
cited  to  us  from  page  288,  Volume  I.,  Week- 
ly Reporter ;  but  we  do  not  see  m  the  judg- 
ment sufficient  record  of  the  facts  upon 
which  the  judgment  in  that  case  was  based. 

We,  accordingly,  see  no  reason  to  inter- 
fere, and  reject  the  special  appeal  with  costjs. 
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The  16th  March  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.    Loch,    F.    B.    Kemp,    and    A.    G. 
Macpherson,  Judges. 

Hijrh  Court— Secfion  36,  new  Letters  Patent— 
Powers  of  superintendence— Section  15,  High 
Courts  Act. 

Peiition  praying  thai  an  order  of  the  Sud- 
der  Ameen  of  Nuddea  dismissing  the 
suit  of  the  petitioners  he  set  aside. 

Chunder  Kant  Bhutiacharjee  and  others. 

Petitioners, 

versus 

Bindabun  Chunder  Mookerjee,  Opposite 

Party. 

Mr.  R.  E.  Twidale  for  Petitioners. 

Bahoos  Dwarkanath  Mi  iter,  Chunder  Ma- 
dhuh  Ghose,  Sreenath  Doss,  and  Mohi- 
nee  Mohun  Roy  for  Opposite  Party. 

A  judgment  of  the  Senior  Judge  of  a  Division 
Bench  of  the  Hi^h  Court  is  final  within  the  meaning 
of  Section  36  of  the  new  Letters  Patent,  even  when  the 
Janior  Judge  entertains  doubte,  and  expresses  no  final 
oprown.  - 

The  Junior  Judge  cannot  refer  a  question  for  the 
dec»on  of  the  Full  Bench,  without  the  concurrence  of 
toe  Senior  Judge. 

y^'r  AV«ii«,  7.~Where  a  Court  added  a  third  party 
as  a  plaintiff,  and,  in  the  absence  of  the  original  plaintiff. 
improMTly  dismissed  the  suit,  it  was  held  that  the  suit 
««$  sbll  pending  and  undisposed  of  by  the  Uwer 
Court  as  regards  the  orifirinal  plaintiff,  and  the  Lower 
Coart  wks  ordered,  under  the  High  Court's  powers  of 
superintendence  vested  in  it  by  the  24  and  25 Vic,  c.  204, 
8.  15,  to  take  up  and  try  the  case  accordingly. 

The  petition  was  originally  presented  to 
Norman  and  Seton-Karr,  J  J.,  on  the  26th 
July  1866,  when  a  rule  was  granted,  calling 
upon  the  defendants  to  show  cause  why  the 
order  of  the  Sadder  Ameen  should  not  be 
set  aside,  and  why  the  plaintiffs  should  not 
be  at  liberty  to  proceed  with  the  suit. 

On  ihi  2gth  January  i86j,  the  opposite 
pariy  having  appeared,  the  following  orders 
were  recorded  by  the  two  learned  Judges  :— 

Norman, jf.—Ux.  Twidale,  on  the  26th  of 
July  1866,  obtained  a  rule  calling  on  the 
defendants,  Bindabun  Chunder  Mookerjee 
and  others,  to  show  cause  {inter  alia)  why 
the  order  of  the  Sudder  Ameen  01  the  a3rd 
April  last  should  not  be  set  aside,  and  why 
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the  plaintiffs  should  not  be  at  liberty  to 
proceed  .with  the  suit. 

The  applicants  by  their  petition  stated 
that  the  suit  was  one  for  the  possession  of 
certain  land  which  they  claimed  as  heirs 
of  their  grand-uncle  against  Bindabun 
Chunder  Mookerjee  and  others;  that  the 
defendant  Bindabun,  having  obtained  an  ex* 
parte  decree  under  Ad  X.  for  the  rent  of 
other  property,  caused  the  right,  title,  and 
interest  of  the  plaintiffs  in  the  suit  now  in 
question  to  be  put  up  for  sale,  and  bought 
the  same  in  the  name  of  his  nephew  Juddoo 
Puttee  Chatterjee. 

After  the  sale  on  the  3rd  of  April,  the 
matter  was  brought  to  the  notice  of  the  Sud* 
der  Ameen,  in  the  presence  of  all  the  parties 
by  the  purchaser  applying  to  have  his  name 
substituted  as  plaintiff.  The  sale-certificate 
not  being  produced,  no  order  was  then  made* 
But,  on  the  a3rd  of  the  same  month,  in  the 
presence  of  the  plaintiffs,  the  defendants, 
and  Juddoo  Puttee,  the  purchaser,  an  order 
was  passed  by  the  Sudder  Ameen  to  the  effect 
that,  ''the  case  having  been  called  on,  upon 
inspection  of  the  record,  it  appeared  that  the 
rights  and  interests  of  the  plaintiffs  in  the  suit 
had  been  sold  in  execution  of  a  decree,  and 
that  the  auction-purchaser,  having  put  in  a 
certificate  of  his  purchase,  had  applied  to  have 
his  name  substituted ;  whereas  the  rights  of 
the  plaintiffs,  whatever  they  may  be,  are  now 
seen  to  lie  in  the  auction-purchaser,  therefore 
the  order  is  that  he  be  put  in  possession,  and 
his  name  put  in  the  register." 

Later  in  the  course  of  the  same  day  a 
proceeding  was  recorded  by  the  Sudder 
Ameen,  entitled  ''  Chunder  Kant  Bhuttachar* 
''jee  and  others  named,  former  plaintiffs, 
'*  and  on  allegation  of  purchasing  their 
"rights,  Juddoo  Puttee,"  in  which,  after 
reciting  that  Juddoo  Puttee  had  applied  for 
a  postponement  which  the  Court  refused  to 
allow,  he  ordered  that,  for  the  present,  the 
suit  should  be  dismissed,  but  that  the  party 
should  be  at  liberty  to  re-institute  the  suit 
within  the  legal  time,  Juddoo  Puttee  to  pay 
half  the  costs  of  the  defendants. 

The  plaintiffs  were  not  in  any  way  be- 
fore the  Court  when  this  second  order  was 
passed. 

Baboos  Chunder  Madhub  Ghose  and  Mo« 
hinee  Mohun  Roy  showed  cause.  They 
objected,  first,  that  this  Court 'had  no  juris- 
diction to  interfere,  inasmuch  as  the  plaint- 
iffs had  their  remedy  by  appeal  in  the  ordi- 
nary way ;  and,  secondly,  that  the  application 
being  moreihan  three  months  after  the  date 
of  the  order  of  the  23rd  of  April,  being 
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beyond  the  period  allowed  for  an  appeal  to 
the  Principal  Sudder  Ameen,  was  not  made 
within  a  reasonable  time.  I  think  that 
neither  of  these  objections  ought  to  prevail. 

Mr.  Twidale  had  argued  that  the  right 
of  the  plaintiff  in  a  suit  is  not  liable  to 
attachment  and  sale  in  execution.  It  cer- 
tainly appears  not  to  be  moveable  property ; 
nor  does  it  fall  within  any  of  the  definitions 
of  property  liable  to  attachment  and  sale 
under  Section  205  of  Act  VIII.  of  1859. 
Mr.  Twidale  referred  to  a  case  reported 
amongst  the  Miscellaneous  Appeals,  Weekly 
Reporter,  7th  June  1865  ;  seec^se  also  ib,  31st 
May  1865.  It  is  apparently  not  property  ei- 
ther moveable  or  immoveable  within  the  mean- 
ing of  the  term  as  used  in  Section  86  of  Act  X. 
of  1859.  But  we  do  not  decide  the  case  on 
that  ground. 

The  73rd  Section  of  Act  VIII.  of  1859 
empowers  the  Court,  at  any  hearing  of  the 
suit,  to  direct  that  any  person  who  may 
claim  any  interest  in  the  subject-matter  of 
the  suit,  or  who  may  be  likely  to  be  affected 
ly  aie  result,  may  be  made  plaintiff  or 
defendant,  as  the  case  may  be. 

.\nd,  no  doubt,  when  the  Sudder  Ameen 
found  that  a  sale  of  the  plaintiff's  rights  had 
taken  place  in  the  Collector's  Court,  it  may 
have  been  competent  to  him  to  permit  the 
purchaser  to  appear  as  plaintiff  to  defend  his 
supposed  interest  in  the  suit.  But  there  is 
nothing  in  Act  VIII.,  or  in  any  other  law 
that  we  ever  heard  of,  which  empowers  a 
Judge,  at  the  instance  of  a  third  party,  to 
strike  out  the  name  of  a  plaintiff,  or,  in 
other  words,  to  deprive  a  plaintiff  of  his  right 
of  being  heard  out  in  the  suit ;  and,  in  fact, 
the  plaintiff's  name  was  never  by  any  formal 
order  actually  removed  from  the  record. 
He  was  not  dismissed  from  the  suit  by  the 
order  which  was  passed  in  his  presence  on 
the  23rd  of  April.  Whatever  the  Sudder 
Ameen's  intentions  may  have  been,  I  think  we 
cannot  construe  his  order  as  one  which  he 
had  no  power  whatever  to  make,  unless 
he  has  expressed  such  to  be  his  intention. 
That  being  so,  I  think  we  must  treat  the 
plaintiff  as  still  being  a  plaintiff  on  the 
record  at  the  date  of  the  recent  order.  And, 
as  that  order  was  passed  in  the  absence  of 
the  plaintiff,  does  not  purport  to  be  a  decree 
against  him,  does  not  order  him  to  pay  costs, 
does  not  declare  that  he  shall  be  dismissed 
from  the  suit,  I  think  we  can  only  treat 
it  as  an  order  which  does  not  affect  him 
or  bind  him  in  any  way.  Tfcus  order  that 
the  suit  should  be  dismissed  Ihust  be  con- 
strued as  an  order  affecting  only  the  parties 


in  whose  presence  and  by  whose  consent  it 
was  made. 

The  striking  the  case  off  the  file  was 
simply  an  act  which  the  Sudder  Ameen  had 
no  right  to  do,  until  the  plaintiff's  case  was 
disposed  of  by  a  decree  for  or  against  him. 

As  there  was  no  decree,  there  is  nothing 
for  which  the  plaintiff  was  bound  to  appeal. 
In  our  opinion  the  case  is  in  point  of  law, 
as  regards  the  plaintiffs,  still  pending  un- 
disposed of  in  the  Court  of  the  Sudder 
Ameen  ^  and,  therefore,  by  virtue  of  the 
powers  and  in  exercise  of  the  duty  cast  upon 
the  Court  by  the  15th  Section  of  the  34  and 
25  Vict.  CCIV.  of  superintending  all  Courts 
which  are  subject  tb  our  appellate  jurisdic- 
tion, I  think  we  should  order  the  Sudder 
Ameen  to  take  up  and  try  this  case  as  one 
which  we  find  to  be  still  pending  and  undis- 
posed of  in  his  Court,  and  that  the  defendant 
should  pay  the  costs  of  this  rule. 

Seton-Karr,  J, — In  all  that  my  learned  col- 
league has  written  as  to  the  sale  of  the  plaint- 
iff's rights,  as  to  the  supposed  dismissal  of  his 
suit,  as  to  still  being  properly  before  the 
Lower  Court,  and  as  to  the  propriety  of  his 
having  his  case  tried,  I  entirely  concur. 

What  I  doubt  about  is  the  power  of  our 
Court  to  interfere  under  the  Section  of  the 
Charter  quoted. 

It  is  said  that  this  power  has  been  exercised 
by  Divisional  Benches  on  other  occasions. 
This  may  be  the  case;  but  the  reasons  for 
such  action  are  not  before  us ;  dnd  that  fact 
alone  is  no  answer  to  my  doubts  as  to 
whether  the  Charter  was  intended  to  sanction 
such  a  proceeding  as  th&t  now  contemplated. 

My  doubts  are  somewhat  strengthened  by 
the  Full  Bench  decision  in  a  case  from 
Bhaugulpore  noted  in  the  margin,  in  which  it 
is  ruled  that  our  Court  cannot  do  by  way  of 

_.,  _   .,  ,  .,  motion  what  it  cannot 

MK-n^tRuii?^'''    do  by  way  Of  appeal. 

and  that  there  was  no- 
thing in  the  Charter  which  induced  the  Coart 
to  think  that  it  had  power  to  give  relief  to 
the  parties. 

The  case  is  not  exactly  on  all  fours  with 
the  case  before  us,  but  the  reasons  for  non- 
interference would  seem  equally  to  apply. 

It  is  thrown  out  that  this  Full  Bench 
decision  is  open  to  question.  That  may  or 
may  not  be  so ;  but,  while  it  stands  unre- 
scinded,  I  do  not  think  we  can  get  over  it  by 
expressing  mere  doubts  as  to  its  soundness. 

At  any  rate,  the  case  before  us  is,  in  prin- 
ciple, so*  important  that  I  think  the  matter 
should  be  referred  to  a  Full  Bench. 
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I  want  a  full  answer  to  my  doubts  as  to 
whether,  under  the  Charter,  and  not  under 
any  local  law,  we  can  give  the  relief  and 
exercise  the  interference  necessary  to  what, 
I  must  admit,  would  be  in  this  instance  an 
act  of  justice.  * 

The  case  accordingly  came  he/ore  the  Full 
Bench  on  the  i^fh  March  i86j, 

Mr,  Twidale  (for  the  Petitioner)  urged 
that  Mr.  Justice  Norman's  judgment  was 
final  under  Section  36  of  the  new  Letters 
Patent,  dated  the  28th  December  1865, 
and  that  there  was  no  reference  to  the 
Full  Bench. 

Bahoos  Dwarkanath  Miller  and  Chunder 
Madhuh  Ghose  (contra)  contended  that 
Mr.  Justice  Norman's  judgment  was  not 
final  under  the  Section  cited.  It  was 
not  the  opinion  of  the  Senior  Judge  in 
a  case  where  the  Judges  composing  the 
Division  Court  were  divided  in  opinion,  in- 
asmuch as  Mr.  Justice  Seton-Karr,  while 
agreeing  with  Mr.  Justice  Norman  as  to  the 
Jacts,  had,  instead  of  giving  any  opinion  on 
the  point  of  law  involved  in  the  case,  ex- 
pressly referred  it  for  the  decision  of  the  Full 
Bench.  The  Senior  Judge  of  a  Division 
Court  (they  proceeded)  was  not  competent 
to  pass  judgment  in  a  case  when  the  Junior 
Judge  neither  concurred  in,  nor  differed  from, 
the  opinion  of  the  Senior  Judge. 

The  case  was  postponed  for  a  reference 
t0  Mr,  Justice  Norman  as  to  whether  he 
intended  his  order  as  the  judgment  of  the 
Court,  and  on  the  folloiving  morning — 

Peacock,    C,     J.,     intimated     that     Mr. 

Justice  Norman  had  wriuen  to  say  that  he 

had   passed  his  judgment  in  the  case.    As 

therefore  that  learned  Judge  had  not  made 

the  reference,  and  as  Mr.  Justice  Seton-Karr 

could   not  rf  his  own   authority  make  the 

reference  alone,  the  Full  Bench  had  no  power 

to  entertain  it. 

Mr,  Justice  Normans  order  aecordingly 

prevailed* 


The  16th  Mirch  1867. 
Present : 

The  Hon  ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Pre-emption— Limitation— Minority. . 

Case  No.  3016  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  28th 
August  1866 y  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  joth  December  1865, 

Jungoo  Lai  (Plaintiff),  Appellant, 

versus 

Lalla  Alum  Chund  and  others  (Defendants), 

Respondents, 

Baboo  Poorno  Chunder  Shome  for 
Appellant. 

Mr,  C,  Gregory  and  Moulvie  Syud  Mur^ 
humut  Hosiein  for  Respondents. 

The  terms  of  Section  1 1,  Act  XIV.  of  1859,  are  ^en  m;  \  1, 
and  include  cases  of  pre-emption  under  Clause  t,  S«^  '  i<\ 
I,  so  that  a  plaintiff  may  sue  to  enforce  a  ri^ht  o(  pri-'- 
emption  within  a  year  after  his  attaining  majority. 

Norman,  J. — This  is  a  suit  to  enforce 
the  right  of  pre-emption.  The  plaintiff 
alleges  that  he  attained  his  majority  on  the 
23rd  of  August  1865,  and  that,  having  then 
heard  for  the  first  time  that  the  land  claimed 
had  been  sold  to  the  defendant,  he,  on  the 
29th  of  August  1865,  performed  the  cere- 
monies required  by  Mahomedan  Law  to 
entitle  him  to  claim  pre-emption,  and  brought 
the  present  suit  on  the  i8ih  of  September 
following,  within  three  weeks  afterwards. 

The  Judge  holds  that  the  plaintiff  is  not 
entitled  to  any  deduction,  though  he  assumes 
that  he  was  a  minor  at  the  time  when  bis 
right  to  claim  pre-emption  arose. 

We  think  this  an  erroneous  view;  it  is 
perfectly  clear  that  the  words  of  Section  11 
of  Act  Xiy.  of  1859  are  perfectly  general, 
and  include  cases  under  Clause  i,  Section  1. 
That  being  so,  the  nth  Section  empowered 
the  plaintiff  to  bring  his  action  within  the 
same  lime  after  his  disability  ceased,  that  is, 
after  he  came  of  age,  as  would  otherwise 
have  been  allowed  when  his  cause  of  action 
accrued,  that  is  to  say,  within  one  year  of 
plaintiff's  at^ining  his  majoriiy.  This  deci- 
sion  of  course  only  relates  to  the  period  with- 
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in  which  the  plaintiff  ban  pursue  his  remedy. 
With  regard  to  his  right  undqr  Mahomedan 
law  or  custom,  the  question  may  be  very 
different. 

The  case  must  go  back  to  the  Judge  for 
trial. 

Seton-Karr,  J, — I  concur  in  the  order  of 
remand,  and  in  overruling  the  Judge's  deci- 
sion as  to  limitation.  I  cannot  hold  the 
Judge  to  be  correct  in  declaring,  for  the  pur- 
poses of  this  case,  that  the  right  to  sue 
accrued  to  the  plaintiff  from  the  date  of  the 
performance  of  the  ceremonies.  That  per- 
formance was  a  mere  preliminary,  and  a 
necessary  condition  of  the  suit,  but  it  did 
not  create  a  right  of  action.  Nor  is  the 
Judge  correct  In  saying  that,  because  the 
ceremonies  were  performed,  on  the  plaintiff's 
own  statement,  after  he  had  attained  his 
majority,  therefore  his  right  to  sue  could  not 
have  accrued  during  his  minority.  His 
right  to  sue,  and  his  performance  of  certain 
formulas,  are  two  very  different  things. 

The  plaintiff  was  bound  to  sue  within  one 
year  of  the  purchaser's  obtaining  possession 
tinder  Clause  i.  Section  i  of  Act  XIV.  of 
1859.  The  meaning  of  that  Clause  of  the 
Section,  I  take  it,  was  to  give  security  to 
purchasers,  and  not  to  permit  them  to  be 
disturbed  after  the  expiration  of  one  year  ; 
and  I  do  not  see  that,  when  a  purchaser  had 
been  in  possession  for  one  year,  the  plaintiff 
could  claim  to  oust  him  on  the  mere  ground 
that  the  plaintiff  had  subsequently,  and  for 
the  first  time,  heard  of  the  purchase. 

What  the  plaintiff,  however,  can  claim, 
and  what  he  does  claim,  is,  that  the  period  of 
legal  disability  be  deducted  as  provided  for  by 
Section  1 1 ;  and,  if  he  has  sued  within  one 
year  after  the  legal  disability  has  ceased,  he 
is  in  time.  The  Judge  should  find  when  the 
plaintiff  arrived  at  majority;  and,  if  he  has 
sued  within  one  year  from  that  event,  he 
would  be  in  time,  and  the  Judge  should  then 
go  into  the  merits. 

This  is  what  I  would  venture  to  think  is 
the  correct  rule  to  be  laid  down  for  the 
Judge's  guidance. 


The  i6th  March  1867. 

Present : 

The  Hon'ble  J,  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Compulsory  Registration— Amuldat^uks— 
Damages— Breach  of  Contract 

Case  No.  397  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  da/ed  the  loth  Au^usl 
1866. 

Bunwaree  I^al  and  others  (Plaintiffs), 
Appellants^ 

7*ersus 

Sungum  1^1  and  others  (Defendants), 
Respondents, 

Baboo  Opender  Chunder  Bose  for 
Appellants. 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

Suit  laid  at  Rupees  1,100. 

It  was  not  intended  that  compulsory  registration 
under  Section  i.^,  Act  XVI.  of  1S64,  should  apply  to 
deeds,  like  amuldustuks,  which  are  merely  preliminary 
to  the  main  contract  or  engagement,  or  that  deeds, 
which  are  steps  in,  or  mere  parts  of,  a  transaction,  should 
be  registered  before  they  can  be  used  as  evidence. 

Where  i4,  in  a  suit  against  five  defendants  B  to  P^ 
claimed,  under  an  alleged  contract  bv  B  to  E^^  to  grant 
him  a  lease,  and  sought  to  disturb  Fs  possession  under 
a  subsequent  registered  lease  from  B  toE — Held  that, 
in  the  aosence  of  any  suggestion  to  the  contrary,  F,  who 
had  gained  his  separate  suit,  must  be  assumed  to  have 
taken  bond  fide  and  without  notice  of  the  alleged 
contract  with  A^  and  that  /I's  remedy  for  any  wrong 
sustained  by  him  must  be  by  a  suit  against  B  ioE  only 
for  damages  for  breach  of  contract. 

Seton-Karr^  J, — The  plaintiffs  sued  to 
establish  their  mokurruree  right,  to  confirm 
their  possession,  and  to  compel  the  defend- 
ants, Nos.  I  to  4,  to  execute  a  perpetual  mo- 
kurruree lease  for  a  six-annas  share  in  a  vil- 
lage. Their  plaint  stated  that  the  defend- 
ants, proprietors  of  the  village,  had  agreed 
to  give  them  such  a  mokurruree  title  on 
consideration  of  a  nuzurana  of  450  rupees, 
of  which  150  ru'pees  had  been  paid,  and 
that  the  defendants  had  given  them  an 
amulnamah  by  which  possession  of  the 
village  had  been  actually  conferred,  as  well 
as  a  receipt ;  but  that  the  said  defendants 
then  acted  wrongly,  did  not  complete  the 
engagement,  and  executed  another  mokur- 
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mree  lease  in  favor  of  Mitturjeet  Singb) 
defendant  No.  5.  The  suit  was  consequently 
brought  to  cancel  this  latter  deed,  as  well 
as  for  the  objects  already  stated. 

The  proprietors  repudiated  the  whole  of 
the  plaintiffs'  claim  and  statement,  and  the 
Judge  dismissed  the  case,  simply  on  the 
ground  that,  as  the  plaintiffs  had  neglected 
to  register  the  "amuldustuk,  which  was  an 
instrument  coming  strictly  within  the  cate- 
gory of  those,  the  registration  of  which  was 
Imperative  under  Section  13,  Act  XVI.  of 
1864,   they   were   out   of   Court  altogether. 


The  deed  in  that  case  was  a  bainanamah, 
showing  that  124  rupees  had  been  paid  in 
advance,  and  stipulating  that,  on  payment  of 
a  further  sum  of  8od  rupees,  the  plaintiff 
should  receive  defendant's  share  of  the 
talook.  The  Judges  held  that  compulsory 
registration  did  not  apply,  and  we  endorse 
that  opinion,  and  hold  it  with  regard  to  the 
deed  before  us,  which  is  one  to  be  placed  in 
the  same  category.  We,  therefore,  set 
aside  the  ruling  of  the  Judge  as  erroneous 
in  law. 

It     appears,     however,     that    Mitturjeet, 


The  Judge  further  held  that  the  precedent  defendant  No.  5,  brought  a  suit  against  the 
cited  from  the  Weekly  Reporter,  Volume  ;  plaintiff,  appellant  before  us,  and  against  the 
III.,  page  64,  Civil  Rulings,  case  of  Ram  '  four  defendants,  proprietors  of  the  mouzah, 
Tunoo  sircar,  was  not  in  point.  for  registration  of  his  pottah.     The  claim  was 

We  are  clearly  of  opinion  that  the  deci-  |  Preferred  under  Section  i^  of  Act  XVI.  of 
sion  of  the  Judge  cannot  be  supported  on  ^^^4'  ^nd  it  was  regularly  numbered  and 
the  grounds  taken  by  him,  and  that  his  registered  as  a  suit.  The  Principal  Sudder 
ruling  is  wholly  wrong  in  law.  The  Act  Ameen  decreed  the  claim  of  Mitturjeet,  and 
quoted  bv  him  savs  that  "  no  lease  of  immove-  ^^®  J^^?^^'  *"  ^PP^^^»  confirmed  that  decision, 
-  able  propertv  exceeding  one  year,  and  no  ^^^"  [^^  defendant  now  plaintiff  before 
"instrument  which  purports  or  operates  to  ,  J!!?'  Preferred  a  special  appeal  to  the  High 

create,  declare,  transfer,  or  extinguish  any  ,  ^^"^^'  }^  '^^""'^  ^^  ^^^»^^  "^^  appellant  is 


« 


«« 


(• 


«« 


only  able  to  show  us  that  the  said  appeal 
was  dismissed  for  default  of  appearance. 

The  result  of  this  suit  is  thus  to  leave 
Mitturjeet  with  a  complete  and  perfect  title 
to  the  moiizah  in  question,  while  the 
appellant  before  us  has  nothing  to  show  but 
an  imperfect  contract,  an  incomplete  title, 
It  is  impossible  that  the  Legislature  could  |  and  an  unsuccessful  appeal. 
have   intended   this   provision   to    apply   to 


right,  title,  or  interest  of  the  value  of  100 
rupees  or  upwards  in  any  immoveable 
prop)erty,  &c.,  &c.,  shall  be  received  in  evi- 
''dence,  unless  the  same  shall  have  been 
"registered  in  the  manner  prescribed  by 
"  this  Act." 


deeds  which  are  merely  preliminary  to  the 
main  contract  or  engagement,  a^  the  amul- 
dttstuk  undoubtedly  is,  or  that  deeds  which 
are  steps  in,  or  mere  parts  of,  a  transaction, 
were  intended  to  be  registered  before  they 
could  be  used  as  evidence.  Unquestionably 
the  mokurruree  pottah,  had  it  ever  been 
completed,  would  have  been  one  of  those 


1  am  of  opinion  that,  though  the  plaintiff 
had  undoubtedly  a  cause  of  action  against 
the  defendants  1  to  4,  and  might  have  had 
some  remedy  against  them,  there  was  no 
charge  of  fraud  or  collusion  against  Mittur- 
jeet. The  effect  of  the  litigation  in  the 
separate  suit  is  U)  give  Mitturjeet  a  complete 
and  good  title  against  the  plaintiff,  appellant. 


instruments  to  which  compulsory  registration  !  ^^^  ^^^  °^  eq«»ly,  as  construed  and  laid  down 
applied.  The  amuldustuk,  like  many  similar  ^X  *^^  highest  Courts  in  England,  would 
documents,  was  merely  bestowed,  in  the  .  certainly  favor  a  person  in  the  position  of 
plaintiffs'  own  view  of  the  case,  to  give  them  Mitturjeet.  He  was  a  purchaser  bond  fide, 
possession  pending  the  execution  of  the  *^^  ^*^  "°  ^°^'C®  of  any  claim  on  the  estate, 
formal  instrument,  which  was  to  create  and  ^^  ^^^  *^  appears.  The  favor  of  a  Court  of 
declare  a  right  and  interest  in  their  favor  Equity  ought  to  be  extended  to  such  a  pur- 
in  immoveable  property  of  more  than  100  chaser,  not  only  where  he  has  a  prior  legal 
rupees  in  value,  and  which,  when  completed,  ^^^^^^'  ^"^  ^^^""^  ^c  has  a  better  right  to  call 
would  have  formed  their  title-deed.  ,  ^^^  )?^  ^«^*  ^^J^^^  ^^^  any  other  person. 

See  Sugden  on  the  Law  of  Vendors  and  Pur- 
The  case  referred  to  by  the  Judge,  and  ]  chasers,  edition  of  1834,  Chapter  XVI., 
held  by  him  not  to  be  in  point,  appears  Section  10,  page  258.  In  this  view,  then, 
to  us  really  to  apply  to  the  case  before  us.  though  I  think  that  the  plaintiff  was  not 
The  Judges  then  held  that  a  deed  which  wrong  in  including  Mitturjeet  in  the  list  of 
was  simply  "a  contract  10  sell  land  at  some  defendantsljfn  his  suit,  he  did  not  charge  him 
future  time  on  receipt  of  a  certain  sum  not  with  fraud*  and  he  has  now  no  cause  further 
then  paid  "  did  not  require  registration.  to  harass  him  or  to  dispute  his  title,  seeing 
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that  the  case,  as  affects  Mitturjeet,  has  been 
separately  put  an  end  to,  and  his  interests 
have  been  guarded  and   preserved   by  the 
separate  appeal.     And  the  better  course  for 
the  plaintiff  would  have  been  from  the  first 
to  have  sued  defendants  Nos.  i  to  4  only,  and 
not  for  specific  performance,  but  for  damages 
as  for  breach  of  contract.    The  plaintiff  may 
still  avail  himself  of  this  form  of  action  if-he 
thinks  fit.     But  I  am  clearly  of  opinion  that 
•  we  ought  not  to  accede  to  his  request  to  be 
permitted  to  substitute   this  form  of  action 
in  the  present  suit  for  the  one  preferred  by 
him,  and  to  have  his  case  remanded  for  trial 
on  the   merits.      By    his  own   laches,   the 
appellant  has  allowed  Mitiurjeet  to  become 
the  possessor  of  a  complete  title  in  the  pro- 
perty, and  the  appellant  cannot  be  permitted 
to  vex  and  harass  him  any  further  in  the  pre- 
sent action,  seeing  that  the  real  point  at  issue 
between  them  has  been  separately  decided. 
The  altered  state  of  things  will  leave  the  plaint- 
iff at  liberty  to  sue  the  four  defendants  for 
breach  of  contract  should  he  be  so  advised,  but 
for  the  reasons  given,  though  I  hold  the  Judge 
to  be  wrong  in  law,  I  am  of  opinion  that 
his  order  dismissing  the  suit  should  stand 
good. 
I  would  dismiss  the  appeal  with  costs. 
Norman,  J. — I  concur  in  thinking  it  clear 
that  the  Judge  is  wrong  in  supposing  that 
the  amulnamah  required  registration  under 
Section  13  of  Act  XVI.  of  1864,  and  for  the 
reasons  given  in  the  above  judgment. 

But,  although  the  judgment  of  the  Lower 
Court  is  erroneous  on  this  point,  it  appears 
to  me  clearly  unnecessary  to  remand  the  suit 
for  trial. 

The  plaintitT  sues  to  establish  his  alleged 
mokurruree  right,  and  for  confirmation  of  his 
possession.  He  claims  under  an  alleged 
contract  by  the  four  first-named  defendants 
to  grant  him  a  lease.  His  plaint  shows  that 
these  defendants  subsequently  executed  a 
lease  to  the  fifth  defendant,  Mitturjeet  Singh. 
The  four  first-named  defendants  deny  the 
alleged  contract.  ]\Iilturjeet  relies  on  his 
title  under  the  lease  to  him*  The  plaint  does 
not  suggest  that  this  lease  is  not  bond  fide  as 
far  as  Mitturjeet  Singh  is  concerned,  or  that 
Mitturjeet  Singh  had  any  notice  of  the  al- 
leged prior  contract  by  the  other  defendants 
to  grant  a  lease  to  the  plaintiff.  This  is  not 
merely  a  defective  statement  in  the  plaint ; 
it  is  the  whole  case  made  by  the  plaintiff  as 
appears  clearly  from  the  issues.  Under  these 
circumstances  the  plaintiff's  remedy  for  any 
wrong  that  he  has  sustained  mfist  be  by  a 
suit  for  damages  for  breach  of  contract 
against  the  four  first-named  def^dants. 


The  plaint  does  not  show  any  right  or  title 
whatever  in  the  plaintiff  to  disturb  the  pos- 
session of  Mitturjeet  Singh,  who  has  a  per- 
fect and  valid  legal  title  under  a  duly*regis- 
tered  lease,  and  who,  in  the  absence  of  any 
suggestion  to  the  contrary,  must  be  assumed 
to  have  taken  bond  fide,  and  without  notice 
of  the  alleged  contract  with  the  plaintiff. 
The  suit  is  dismissed  witti  costs  and  in- 
terest. 


The  19th  March  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Shumbhoonath  Pundit,  Judges, 

Section  4,  Act  X.  of  1859-- Uniform  payment  of 
rent  —  Kubooleut — Tender  of  pottah. 

Cases  Nos.  3084,  3093,  and  3097  of  1866 
under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  ly 
the  Additional  Judge  of  Chiitagong^ 
dated  the  8th  September  1866,  affirming 
a  decision  passed  by  the  Deputy  Collect- 
or of  that  District,  dated  the  16th 
January  1866, 

Munsoor  Ali  and  others  (Defendants), 

Appellants, 

versus 

Bunoo  Singh  and  another  (Plaintiffs), 
Respondents. 

Baboo  Gopeenath  Mookerjee  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

A  variation  of  one  anna  is  not  sufficient  to  destroy 
the  uniformity  required  by  Section  4,  Act  X.  06 1859. 

The  previous  tender  of  a  pottah  is  not  absolutely 
necessary  to  entitle  a  landlord  to  a  decree  for  a  kuboo- 
leut. The  decree  may  make  the  obtaining  of  the  kub- 
ooleut contingent  on  the  offering  of  a  correspondin.^ 
pottah. 

Pundit,  y.— In  these  three  special  ap- 
peals, the  special  appellants  are  right  in 
pleading  that  the  I-ower  Appdlate  Court 
wrongly  holds  that  a  variation  ot  one  anna 
is  sufficient  to  destroy  the  uniformity  re- 
quired by  Section  4  of  Act  X.  of  1859. 
But  the  Lower  Appellate  Court  »ays  that 
plaintiff  has  not  explained  the  reason  of 
this  variation,  and  adds  that  it  is  not  proved 
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that  the  person  in  whose  name  the  dakhi- 
Us  which  show  the  variation  are  granted 
had  anything  to  do  with  the  lands  now  in 
dispute.  Besides,  this  remark  applies  only 
to  the  dakhilas  of  one  year,  and  plaintiff 
has  to  prove  uniform  payment  for  eight  years, 
besides  the  twelve  years  preceding  the  suit, 
for  which  period  plaintiff  admits  that  special 
appellants  had  p&id  uniformly. 

The  special  appellants  then  plead  that  the 
Lower  Appellate  Court  has  not  tried  that 
the  increase  in  the  productive  powers  of  the 
land  found  to  exist  has  not  arisen  from  any 
oiher  cause  besides  the  expense  and  the 
labor  of  the  special  appellants.  We  find 
that  the  special  appellants  never  urged  any 
such  plea  before  the  Lower  Appellate  Court, 
and  so  that  Court  had  no  occasion  to  try  it. 

Special  appellants  also  argue  that  plaintiff 
has  not  proved  that  he  had  offered  pottahs, 
and  so  he  is  not  entitled  to  obtain  a  decree 
for  kubooleuts.  It  is  quite  sufficient  if 
plaintiff  is  ordered  to  obtain  the  kubooleuts 
on  his  offering  the  pottahs  to  the  ryots  from 
whom  he  is  now  demanding  the  kubooleuts. 

In  all  these  cases  it  is  always  understood 
that  the  plaintiff  will  obtain  a  kubooleut  as 
decreed,  only  on  offering  a  corresponding 
pottah. 

Seeing  no  reason  to  interfere,  we  reject 
these  three  special  appeals  with  costs. 


The  22nd  March  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Jaritdictiofi  (of  CitU  Court)~Salt  to  recoTer 
pOMession  with  mesne-profita  (ag^ainat  zemin- 
dar and  others) — Right  of  occupancy  (by  ryots 
holding'  under  terminable  leases). 

Case  No.  2934  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  Tucker,  Judge  of  Dinageporcy 
dated  the  8th  September  1866,  affirming 
a  decision  passed  by  Moulvie  Abdool 
Mujeedy  Sudder  Ameen  of  that  District, 
dated  the  ijth  July  1866, 

Puddo  Monee  Dossia  (Defendant),  Appellant^ 

versus 

JhoUa  Pally  and  others  (Plaintiffs), 
Respondents, 


Baboo  Sreinath  Doss  for  Appellant. 

Baboo  Bama  Churn  Bauer jee  for 
Respondents. 

A  suit  to  recover  possession  with  tnesne-proBts,  ag^ainst 
a  zemindar  and  others,  is  cog^nizable  by  a  Civil  Court. 

Where  a  tenant  holding  under  a  terminable  lease, 
which  does  not  provide  for  re-entry,  makes  no  allegation 
of  previous  possession,  and  there  is  no  admission  of  it 
on  the  other  side,  the  tenant  is  bound  to  go  out  at  the 
expiration  of  his  term  ;  and,  if  he  claims  a  rieht  of  fur- 
ther occupancy,  it  is  for  him  to  prove  that  right. 

Lochy  J, — The  plaintiff  sued  to  recover 
possession  of  his  jote  lands,  from  which  he 
had  been  ousted  by  the  defendant,  zemindar, 
and  others,  and  to  recover  the  price  of  paddy 
which  the  defendants  had  wrongfully  appro* 
priated. 

The  Lower  Courts  gave  a  decree  for  the 
plaintiff;  and  a  special  appeal  is  preferred 
on  three  grounds:  ist,  want  of  jurisdiction 
in  the  Civil  Court  to  entertain  the  suit;  2ndy 
that  the  plaintiff  is  not  entitled  to  re-entry 
as  he  held  only  for  a  term;  jr*/,  that  the 
question  as  to  plaintiif's  right  of  occupancy 
has  already  been  decided  in  another  suit. 

We  reject  the  first  objection,  as  we  find  a 
current  of  decisions  of  this  Court,  which 
rule  that  such  a  suit  can  be  instituted  in  and 
tried  by  a  Civil  Court  (see  Wyman's  Journal, 
8th  June  1864*;  i  Weekly  Reporter,  pages 
138  and  160;  2  Weekly  Reporter,  page  52, 
Civil;  6  Weekly  Reporter,  page  19,  Aft  X, 
Rulings). ' 

We  dispose  of  the  third  objection  before 
taking  up  the  second.  It  appears  that  plaint* 
if!  brought  a  suit  against  the  present  defend- 
ant, claiming  an  abatement  of  his  rent  under 
the  provisions  of  Section  18,  Aft  X.  of  1859. 
In  appeal  the  Judge  held  that  the  plaintiff 
was  not  entitled  to  abatement,  as  he  had 
not  proved  his  ^  right  of  occupancy.  The 
judgment  in  that  case  has  been  read  to  us; 
but  we  do  not  find  that  this  point  was  fairly 
pat  in  issue,  and  the  plaintiff  required  to 
prove  his  right  of  occupancy.  The  Judge, 
incidentally,  as  it  were,  says  that  plaintiff 
has  not  proved  his  right  of  occupancy.  We 
agree  with  the  Lower  Courts  in  thinking  that 
this  judgment  cannot  be  considered  such  a 
trial  on  the  merits  as  to  preclude  further  in- 
vestigation on  this  point  in  the  present  case. 

On  the  second  objection  taken  in  special 
appeal,  we  find  that  the  defendant,  zemindar, 
has  filed  a  kubooleut  admittedly  executed  by 
the  plaintifL  for  a  term,  which  term  has 
expired,  and  plaintiff  has  held  over.  It  is 
evident  from  the  recital  in  that  kubooleut 
that  plainti|F  did  not  get  possession  under 
that  instrument,  but  held  ibe  lands  as  far 
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back  as  1247,.  when  a  settlement  was  made 
with  him  after  measurement  of  the  lands 
of  the  estate.  The  kubooleut  recites  that 
the  plaintiff  has  held  the  land  under  leases 
for  a  term,  and  that  the  lease  then  given  him 
was  for  nine  years  from  1255  to  1263  ;  and  it 
is  contended  for  the  special  appellant  that,  as 
plaintiff  has  held  under  terminable  leases, 
they  do  not  give  him  a  right  of  occupancy, 
nor  will  the  period  for  which  he  has  held 
over  give  him  such  a  right,  even  if  his  pos- 
session under  the  lease  and  the  period  subse- 
quent to  it  together  exceeded  12  years. 
Our  attention  has  been  called  to  two  deci- 
sions o€  a  Division  Bench  of  this  Court 
reported  at  2  Weekly  Reporter,  page  54, 
Shib  Dyal  Paleet;  and  4  Weekly  Reporter, 
page  I,  which  declare  ''that  a  pottah  for  a 
**term  of  years  is  not  necessarily  inconsist- 
"ent  with  a  right  of  occupancy,  since  tem- 
"porary  settlements  of  the  rents  of  tenures 
''held  at  variable  rates  are  often  made  for 
''a  term  of  years — ^that  where,  on  the  face 
''  of  a  contract  between  landlord  and  tenant, 
"it  appears  that  the  tenant  came  into  pos- 
*'  session  under  that  contract  only,  or  that  a 
"  right  of  re-entry  was  reserved  to  the  land- 
"lord,  no  right  of  occupancy  under  Section 
"6  accrues.  Where,  however,  there  are  no 
"  such  terms,  but  merely  a  pbttah  for  a  cer- 
**tain  number  of  years,  the  onus  is  on  the 
"landlord  to  show  that  the  tenure  was 
"such  that  the  express  limit  of  years  may 
"  be  fairly  applied  to  the  possession,  and  con- 
"  strued  to  give  the  right  of  re-entr}'.** 

In  the  present  case  it  is  evident  that  the 
tenant  did  not  come  into  possession  under 
his  present  pottah  filed  in  the  suit,  and  the 
pottah  contains  no  words  providing  for  re- 
entry after  the  expiry  of  the  term.  The 
nile,  however,  as  laid  down.in  the  decisions 
above  quoted,  is  perhaps  stated  too  broadly, 
and  is  not  applicable  to  all  cases,  for  it  may 
so  happen  that  on  the  one  side  there  is  no 
allegation  of  previous  possession,  nor  admis- 
sion of  it  on  the  other,  while  the  terms  of 
the  lease  may  not  provide  for  re-entry.  Un- 
der such  circumstances  the  inference  would 
be  that  the  tenant  is  bound  to  go  out  at  the 
expiry  of  his  term ;  and,  if  he  fclaim  a  right 
of  further  occupancy,  it  would  be  for  him 
to  prove  that  right.  We  see  no  sufficient 
grounds  in  this  case  for  interfering  with  the 
judgment  passed  below,  and  we  reject  the 
appeal  with  costs. 

This  order  is  applicable  to  No.  2933,  the 
only  difference  in  the  two  cases  being  that 
the  plaintiff  in  No.  2933  denies(having  exe- 
cuted the  kubooleut  filed  by  the  defendant. 


The  22nd  March  1867. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

ETidence— Uniform  payment  of  rent 

Cases  Nos.  3186  to  3189  of  1866  under  Ad 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  i8th 
September  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  thai 
District,  dated  the  nth  August  iS66, 

Elahee  Buksh  Chowdhry  (Defendant ), 

Appellant  J 

versus 

Roopun  Telee  and  others  (Plaintiffs), 
Respondents. 

Baboo  Tara  Prosunno  Mookerjee 
for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondents* 

A  trifling  difference  in  the  jumina  will  not  necessarily 
affect  the  fact  of  uniform  payment  of  rent. 

Although  receipts  for  rent  are  ordinarily  the  best 
evidence  of  uniform  payment,  yet  uniform  payment  may 
be  proved  by  satisfactory  means  other  than  receipts  for 
rent. 

Pundity  y. — In  these  four  cases  the  plaint- 
iffs, respondents,  sued  the  special  appellant 
their  landlord,  with  a  view  to  disprove' 
special  appellant*s  right  to  enhance  plaint- 
iffs' rents  in  respect  to  which  he,  defendant, 
special  appellant,  had  served  plaintiffs  with 
notices. 

It  appears  that,  previous  to  the  present 
litigation,  the  properly  of  the  special  appel- 
lant was  farmed  for  several  years  to  a  third 
party,  and  the  landlord  alleged  that  the 
plaintiffs  had  with  other  ryots  agreed  to 
pay,  and  had  paid,  enhanced  rents  to  the 
said  farmer  under  an  ikrar.  The  landlord) 
filed  a  document  to  that  effect,  alleged  to- 
have  been  granted  by  the  plaintiffs  and  other 
r>'ols,  but  failed  to  prove  it  against  the 
plaintiffs. 

In  two*  cases,  3186  and  3189,  there  is, 
however,  strong  primd  facie  case  in  favor 
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of  the  fact  that  plaintiffs  paid  an  enhanced 
rent  to  the  farmer,  as  they  have  failed  to 
produce  dakhilas  (except  for  the  last  year 
1270)  for  this  entire  period,  while  they 
produce  receipts  of  a  period  some  time  be- 
yond the  12  years  preceding  this  suit. 

In  the  two  other  cases,  Nos.    3187  and 
3188,  the  receiots   for   the   period   of   the 
farraer  s  lease  are  generally  produced,  but 
they    cannot    be    accepted    until    they  are 
proved  to  be  receipts  applicable  to  the  lands 
held  by  the  plaintiffs  in  those  two  cases ;  and 
they  alone  will  not  sufHce  the  plaintifiPs  in 
those  cases  to  get  a  decree  for  exemption, 
unless   they  show  the  rents   have    actually 
been  uniform  fo^  20  years.    As  the  dakhi- 
las are  now  shown  in  these  two  cases  to  us, 
they  do  not  prove  a  uniform  payment,  and 
require  much  explanation  before  they  can  be 
accepted  as  proof  of  that  fact.    In  order  to 
take  the  benefit  of  the  presumption  which 
the  law  allows  to  be  raised  from  proof  of  the 
fact  that  rents  have  not  varied  for  20  years 
previous  to  the  suit,  ryots  can  give  what  is 
the  best  proof  of  non- variation,  viz.,  that  they 
have  paid  uniformly  ^or  the  20  years  pre- 
ceding the  suit.    Then  the  best  evidence  of 
payment  being  receipts,  these  are  ordinarily 
filed  to  support  the  plea.    When  receipts  are 
filed,  not  for  the  entire  period  of  20  years 
preceding  suit,  but  some  are  wanting  here, 
and  some  there  in  that  interval,  still  uniform 
payment  may  be  proved  oihenvise  for  the 
wanting  years  by   other   proof,    and   from 
surrounding  circumstances. 

A  trifling  difference  in  the  jumma  will 
not  necessarily  affect  the  fact  of  a  uniform 
payment.  Nor  do  we  deny  that  uniform 
payment  may  also  be  proved  by  satisfactory 
means  other  than  dakhilas;  but  the  re- 
ceipts for  rents  are  undoubtedly  ordinarily 
the  best  evidence  in  this  matter. 

In  the  first  two  cases,  no  explanation  is 
given  why  the  receipts  during  the  period  of 
the  farmer's  possession,  which  is  recent,  are 
wanting ;  and  in  the  two  cases  the  dakhilas 
filed  are  not  proved  to  refer  to  the  lands 
in  dispute ;  and  if  they  are  not  shown  to 
prove  a  uniform  payment,  the  receipts  thus 
produced  would  not  estai^lish  the  non-vari- 
ation for  20  years  required  by  the  law. 

We  think  that  these  four  cases  should  be 
taken  up  sgain  below  separately  each  on 
their  merits,  and  not  on  a  general  view  as  if 
they  had  but  one  feature  common  to  all. 

We  accordingly  remand  the  cases  to  the 
Lower  Appellate  Court  to  re-try  them  sepa- 
rately, with  reference  to  the  above  remarks. 

Vol.  VII. 


The  22nd  March  1867. 

Present  : 

The  Hon'ble  H.  V.Bayley  and Shumbhoonath 

Pandit,  Judges. 

Sale  of  under-tenures  for  arrears  of  rent  (Effect 
of)— Enhancement  (of  under-tenures). 

Case  No.  2639  of  1866  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  $th  July 
i866t  modifying  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
17th  June  186^. 

Mohima  Chunder  Dey  (Defendant), 
Appellant^ 

versus 

Gooroo  Doss  Sein  (Plaintiff)  and  others 
(Objectors),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Greeja  Sunkur  Muzoomdar  and 
Sreenath  Banerjee  for  Respondents.  • 

A  sale  of  an  under-tenure  for  arrears  of  rent  (not 
affected  by  Act  VI II.  of  1865  B.  C.)  docs  not  extinguish 
incumbrances  created  by  the  defaulter  before  the  sale, 
unless  there  is  a  written  stipulation  providing  for  the 
sale  of  the  tenure  for  its  arrears. 

A  talookdar  is  liable  to  enhancement  only  to  the  extent 
of  what  ot>*er  similar  talookdars  in  the  neighbourhood 
pay  for  similar  under-tenures  with  similar  lands. 

Punditj  J. — The  Lower  Appellate  Court 
considered  that  the  special  appellant  is  a 
mere  lyot  having  a  right  of  occupancy, 
because  it  held  that,  by  the  sale  for  arrears 
of  the  parent  tenure  within  which  the  under- 
tenure  of  the  special  appellant  was  situated, 
the  under-tenure  became  extinct. 

It  has  been  decided  by  the  Full  Bench  in 
the  case  No.  992  of  1866,  dated  13th  instant, 
that,  unless  there  is  a  written  stipulation  that 
the  tenure  will  be  sold  for  its  arrears  in  all 
sales  for  decrees  of  arrears,  which  are  not 
affected  by  Act  VIII.  of  1865  of  the  Bengal 
Council,  the  sale  does  not  extinguish  incum- 
brances created  by  the  defaulter  before  the 
sale.  It  is  not  shown  that  the  terms  under 
which  the  parent  tenure  was  held  had  any 
s  ich  stipulation,  and  it  is  not  denied  that 
this  sale  is  not  affected  by  the  afore-cited  Act 
of  the  Bengal  Council. 

The  Lowu)r  Appellate  Court  has  not  noticed 
that  the  agent  of  the  landlord  has,  after  the 
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remand  by  ibe  Lower  Appellate  Court,  ad- 
milted  before  ibe  Court  of  lirst  instance  that 
the  holding  of  the  special  appellant  was  noi 
that  of  a  rvot,  but  that  of  a  talookdar. 

We,  therefore,  think  that  it  is  already  a 
mailer  beyond  dispute,  that  the,  special 
appellant  is  a  talookdar,  and  not  merely  a 
ryot.  Such  being  the  case,  special  ap- 
pellant is  entiiled  to  urge  that  he  is  liable  to 
be  enhance^d  only  to  the  extent  of  what  other 
similar  talookdars  in  the  neighbourhood  pay 
for  similar  under-tenures  with  similar  lands. 

In  this  view  special  appellant  cannot  be 
assessed  so  as  to  leave  him  no  reasonable 
profits  for  his  under-tenure.  which  would  be 
the  case  if  he  be  treated  as  a  mere  ryot. 

The  case  is,  accordingly,  remanded  for 
determining  this  rate. 


The  22nd  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Jadfifment  (Addenda  to)— Onus  probandi— 
wrongful  possession  and  detention  of 

Timber. 

Case  No.  298  of  1866. 

Regular  Appeal/rom  a  decision  passed  by  Dr. 
W,  H,  Clarkj  Recorder  of  Moulmein^  daled 
the  2^ih  of  A  ugust  1866, 

•  

R.  Snadden  (Defendant),  Appellant, 

versus 

Todd,  Findlay,  k  Co.  (Plaintiffs),  Respondents, 

Messrs,  R,  V,  Doyne  and./.  T,  Woodroffe, 
instructed  hv  Mr,  J.  W,  Mirfield,  for 
Appellant. 

Messrs,  A,  T,  T,  Peterson  and  J,  P,  Ken- 
nedy, instructed  by  Mr.  F,  J,  Fergusson, 
for  Respondents. 

It  is  irregular  to  add  to  a  judgment  once  delivered 
when  the  effect  of  the  addition  is  to  alter  the  grounds 
on  which  the  judgment  proceeded. 

Semble.—k  Judge  may  append  to  his  judgment  addi- 
tio-ial  reasons  merely  to  show  more  fully  the  correct- 
ness of  the  decision  at  which  he  has  arrived,  though 
such  a  course  is  not  strictly  warrant^  by  the  Civil 
Procedure  Code. 

In  a  suit  under  that  Code  in  which  the  plaintiffs  allege 
that  the  defendants  wrongfully  and  forcibly  took  away 
arid  were  detaining  timber  which  had  been  in  the 
plaintiffs'  constructive  possession  and  to  which  they  are 
entitled,  and  ^he  relief  asked  for  is  the  restitution  of 
the  timber  with  cdsts  of  suit,  if  it  beBproved  that  the 
defendants  had  forcibly  or  wrongfully  taken  property 
in  the  plaintiffs'  actual  or  constructive  |>ossession,  it 


would  then  be  for  the  defendants  to  show  that  they 
were  entitled  to  the  timber.  In  the  present  case,  the 
plaintiffs  having  failed  to  show  their  possession  of  the 
timber  or  the  forcible  or  wrongful  dispossession  or 
conversion  of  the  goods,and  the  defendants  having  made 
good  their  title  to  the  timber  -Held  that  the  judg- 
ment should  have  been  for  the  defendants. 

Jackson,  J, — ^This  is  an  appeal  from  a 
decree  made  in  the  Court  of  the  Recorder 
of  Moulmein,  in  a  suit  Ncg  153  brought  by 
the  plaintiffs  to  recover  possession  of  52 
logs  of  teak  limber,  being  a  portion  of  609 
logs  which  it  was  alleged  the  plaintiffs  had 
cut  under  a  license  in  the  Mhineloongyee  for- 
ests, and  had  dragged  to  the  river,  where  the 
defendants,  it  was  .alleged,  had  wrongfully 
seized  the  logs  in  question,  and  detained  them 
from  the  plaintiffs. 

The  Recorder  gave  judgment  in  this  case 
for  the  plaintiffs,  and  made  a  decree  in  their 
favor,  and  he  also  declared  the  same  judg- 
ment to  he  applicable  to  eleven  other  similar 
cases,  in  which  the  defendants  were  the 
same  as  in  this  case,  but  the  plaintiffs  were 
not  the  same,  and  in  which,  as  we  under- 
stand, no  evidence  was  given.  Decrees 
were  consequently  made  in  all  those  cases 
in  like  manner. 

The  suits  were  originally  against  three  |>er- 
sons  :  I,  R.  C.  Burn,  a  merchant  of  Moulmein  ; 
2,  Moung  Shoay  Gan,  a  limber  trader  of  the 
same  place ;  3,  R.  Snadden,  a  merchant  also 
of  Moulmein.  But  Snadden,  who  appears  to 
have  purchased  the  other  defendants'  rights 
in  the  timber,  was  afterwards  made  sole 
defendant  (Burn  having  died  while  the  suit 
was  pending),  and  he  therefore  appeals  in 
all  the  cases. 

Our  present  judgment,  however,  relates 
only  to  the  suit  No.  1 53,  in  which  the  Re- 
corder's decision  was  actually  given ;  and 
there  is  a  peculiar  feature  in  that  decision, 
upon  which  we  think  it  as  well  to  remark 
before  going  further. 

After  the  defendant's  evidence  had  closed, 
and  the  advocates  on  both  sides  had  been 
heard,  the  Recorder,  in  the  evening  of  the 
same  day,  pronounced  his  judgment,  in  which 
he  observed  that  the  real  questions  which 
his  Court  had  to  decide  had  been  reduced 
to  two.  Upon  these  issues  he  found  in  favor 
of  the  plaintiffs,  and  thereupon  made  his 
decree  dated  24tn  August.  • 

After  the  judgment  thus  delivered,  comes 
a  paper  called  an  addendum,  bearing  date  the 
25th  August,  in  which  detailed  findings  are 
recorded  upon  all  the  remaining  Issues  in  the 
cause,  as  originally  fixed  by  the  Recorder 
who  firsttheard  the  case  (certain  issues  being 
struck  out  which  were  thought  not  to  affect 
the  defendant  Snadden). 
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We  find  oa  the  record,  however,  a  petiiion 
of  this  defendant,  dated  loth  September  fol- 
lowing, in  which  it  is  stated  that  this  adden- 
dum had  been  made  several  days  after  judg- 
ment declared  and  signed  in  open  Court,  and 
had  been  appended  to  the  record  with  the 
finding  ^Vf  days  after  copies  of  the  judgment 
and  decree  had  been  granted  to  defendant  for 
appeal  purposes, »  The  defendant  therefore 
protested  against  such  addendum  being  placed 
or  retained  on  the  record. 

On  this  petition  we  do  not  find  that  any 
order  or  observation  was  made  by  the 
Recorder. 

The  Procedure  Code  does  not  authorize  the 
recording  of  any  further  grounds  for  a  deci- 
sion or  of  an  addition  to  the  judgment  once 
delivered  under  Sections  183,  184,  and  185 
of  the  Code.  But  neither  is  such  a  course 
expressly  forbidden,  and  we  are  not  disposed 
to  say  that  a  Judge  may  not  lawfully  append 
to  his  judgment  such  additional  reasons  as 
may  tend  more  fully  to  show  the  correctness 
of  the  decision  at  which  he  has  arrived.  In 
saying  this,  we  assume  that  the  further  rea- 
sons do  not  alter  the  ground  on  which  the 
decision  proceeded. 

In  this  instance  we  notice  the  proceeding, 
because  we  think  it  indicates  the  haste  and 
consequent  imperfection  of  the  first  judg- 
ment, and  because  the  superficial  mode  in 
which  the  case  has  been  dealt  with  below  has 
contributed  much,  to  our  difiicuUy  in  dispos- 
ing of  the  appeal. 

For  the  Recorder  observes  in  this  adden- 
dum that  he  finds  ''  he  has  casually  omitted 
"  to  dispose  seriatim  of  the  issues  declared 
"  by  Mr.  Kennedy"  (the  late  Recorder). 

He  says:  **  It  is  true  that  by  the  i86ih  Sec- 
tion a  separate  finding  on  each  of  the  issues 
is  not  required  when  the  decision  on  any  one 
or  more  suflices ;"  and  that  he  has  already 
declared  his  opinion  that  the  finding  on  the 
last  of  the  issues  was  sufiicient  for  the  deter- 
mination of  the  suit ;  but  ''  to  prevent  mis- 
takes," and  to  show  what  his  opinion  was  on 
all  the  facts,  he  proceeds  to  state  a  concise 
finding  on  each  issue. 

We  are  compelled  to  say  that  some  of 
these  findings — those  on  the  issues  5,  6,  and 
10 — are  of  an  unsatisfactory  character ;  and 
that  others,  on  7,  9,  11,  are  such  as  it  is 
extremely  dTfficult  to  reconcile  with  any  rea- 
sonable view  of  the  evidence,  although  they 
are,  it  must  be  admitted, ''  in  conformity  with 
the  views  enunciated  by"  the  Recorder  in 
bis  judgment. 


But  while  in  the  judgment  it  is  laid  down 
that  the  plaintiffs  are  entitled  to  a  decree  by 
reason  of  prior  acquest  and  by  reason  of 
forcible  removal  from  his  possession  by  the 
defendant;  on  the  other  hand,  the  adden- 
dum declares  that  '^  plaintiffs'  possession  by 
**  acquest^  by  pursuit y  by  payment  of  duty,  by 
"  working,  and  by  sufferance ^  is  superior  to 
"  that  set  forth  by  defendant  on  inconclusive 
''  documents  accompanied  by  indications  of 
"  violence  and  force : "  that  those  are  the 
principles  on  which  the  judgment  rested,  and 
that  these  findings  are  in  concurrence  with 
those  principles. 

That  the  judgment,  however,  was  not 
originally  based  upon  those  principles  is,  we 
think,  apparent,  not  only  from  the  nature  of 
the  questions  which,  in  the  outset,  the 
Recorder  sets  before  himself  for  trial,  but 
from  the  succeeding  passage  in  the  judg- 
ment, where,  after  premising  that  the  precise 
authority  or  jurisdiction  of  the  Chief  of 
Zimmay  (plaintifTs'  licensor)  is  immaterial 
in  the  present  suit,  he  declares  that  the 
Court's  **  duty  is  almost  limited  to  saying 
'^  which  of  the  bargains  was  prior  in  point 
'*  of  time,  and  which  of  the  bargains  stood 
"  and  stands  ratified  by  subsequent  transac- 
*'  tions ;''  and.  this  is  further  apparent  from 
the  curious  parallel  case  which  he  puts  imme- 
diately afterwards. 

It  is  clear  enough  to  us  that  the  Recorder 
has  shown  a  striking  example  of  the  incon- 
venience which  must  arise  from  arriving  at  a 
short  cut  at  a  general  conclusion  upon  a  case 
which  involves  many  distinct  questions,  and 
from  being  compelled  afterwards  to  bring 
the  findings  on  those  several  questions  into 
harmony,  with  the  general  conclusion  to 
which  he  stood  committed. 

And  the  result  of  this  is  that  the  Appellate 
Court,  instead  of  laking  the  simple  course  of 
adjudicating  on  the  objections  to  the  deci- 
sion, is  obliged  to  deal  with  the  case  as  it 
were  originally,  and  to  come  to  independent 
conclusions  on  all  the  questions  of  law  and 
fact  for  itself. 

We  proceed  then  to  state,  ist,  the  case  set 
up  by  plaintiffs ;  andj  that  of  the  defendant ; 
3rd,  the  facts  as  they  appear  to  us  actually 
established  by  proof ;  and  finally,  connecting 
the  facts  proved  with  the  allegations,  to  con- 
sider whether  the  plaintiffs  were  entitled  to  a 
verdict. 

It  may  be  slated  by  way  of  introduction 
that  the  timber  to  which  the  suit  relates 
appears  to  have  been  cut  from  what  are 
called  the  Mhineloongyee  forests,  situated 
in  the  territory,  or  at  least  within  the  juris* 
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diction  of  Zimmav,  which  is  one  of  the  Shan 
States  of  Laos,  bordering  the  British  Pro- 
vince of  Tenasserim  on  the  north- east  and 
tributary  to  Siam. 

The  forests  lie  along  the  Mhineloong}'ee 
and  other  rivers  or  creeks  falling  into  the 
Thomegyeen  and  Sal  ween  rivers,  the  latter 
of  which  streams  runs  past  places  called 
Kyodan  and  Kadoe  towards  Moulmein.  The 
former  of  these  names  we  understand  to  mean 
a  rope  station,  or  place  where  ropes  are 
stretched  across  the  river  for  the  purpose  of 
checking  and  controlling  the  progress  of  tim- 
ber which  is  floated  down  in  separate  logs. 
Kadoe  appears  to  be  a  place  not  far  from 
Moulmein  where  the  limber  is  finally  stop- 
ped and  placed  in  store  for  exportation. 

The  ordinary  mode  in  which  timber  comes 
to  the  Moulmein  market  from  the  forests 
may  be  stated  as  follows : — 

Foresters,  having  a  license  for  that  purpose, 
go  into  the  forest  and  girdle  the  trees. 
They  arc  left  in  that  slate  for  about  three 
years,  apparently  with  some  forest  mark 
upon  them  before  they  are  cut  down.  At 
the  end  of  that  time,  the  licensees  cut  them 
down,  and,  after  clearing  them  of  their 
branches,  drag  them  to  the  river.  There 
a  fixed  duty  is  paid  on  each  log,  and  there- 
upon the  licensee  puts  his  hammer  mark 
as  it  is  called  on  each  log,  and  commits 
it  separately  to  the  stream.  The  hammer 
marks  are  registered  in  a  Government  office, 
and  the  proprietors  at  the  proper  locality 
get  possession  of  the  logs  bearing  their  own 
marks,  and  bring  them  into  the  yards  at 
Kadoe. 

That  is  the  usual  course  as  represented 
to  us ;  and  it  seems  to  follow  that,  in  order 
to  a  legitimate  and  profitable  dealing  in  the 
trade,  there  must  be  a  license  extending 
over  several  years. 

The  plaintiffs'  case  was  this:  That  Mpung 
Khine  had  obtained  trom  the  Zimmay 
Chief  a  license  for  one  year,  the  Burmese 
and  Siamese  year  1226,  corresponding  with 
the  English  year  1864,  to  ivork  out*  tim- 
ber in  the  Mhineloongyee  forest;  that  in 
pursuance  of  that  license  he  cut  609  logs; 
that  he  then  paid  the  duty,  worked^  the 
logs,  and  dragged  them  to  the  river, 
where,  but  for  a  wrongful  interference  with 
them,  they  would  have  floated  down  to 
Kadoe  and  come  again  into  plaintiffs' 
hands;  that   defendants,    however,    without 


*  That  is  the  expression  used  in  the  license  which 
he  produced.  | 

r  J?j'-,  marked. 


any  title  whatever,  went  to-  the  forest 
and  using  force,  wrongfully  impressed  their 
own  marks  on  those  of  the  plaintiffs,  and 
so  took  the  timber  out  of  the  plaintiffs' 
possession,  and  afterwards  received  it  in 
the  defendants'  own  yard  in  Kadoe,  and  re- 
tained it,  notwithstanding  the  plaintiffs'  letter 
of  demand. 

On  this  it  was  and  is  cofitended  that  the 
plaintiffs  had  both  property  and  possession  in 
the  timber;  but  that,  at  any  rate,  there  was 
a  possession,  constructive  if  not  actaal, 
forcibly  disturbed,  which  gave  the  plaintiffs 
a  valid  primd  facie  title  against  the  defend- 
ants who  are  wrong-doers,  unless  the 
defendants  could  make  out  a  complete  title 
superior  to  that  of  the  plaintiffs. 

The  defendant's  case  was  this :  That  the 
defendant  Shoay  Can  had^  and  the  plaintififs 
had  noty  a  valid  license  from  the  owner  of 
the  forest  to  cut  and  take  timber  therefrom  ; 
that  their  license  was  for  ten  years  and  ex- 
cluded other  parties;  that  Shoay  Gan  had 
under  his  license  cut  the  logs  in  question, 
and  the  defendants  had  worked,  dragged, 
marked,  and  floated  them ;  that  the  plaint- 
iffs' so-called  license  from  the  Zimmay 
Chief  was,  in  fact,  a  permission  to  steal  the 
defendants'  timber;  and  that  plaintiffs  had, 
accordingly,  in  fraud  of  Shoay  Gan,  removed 
many  logs,  and  marked  others,  including  the 
logs  in  question ;  that  such  marking  gave 
the  plaintiffs  no  right  of  property  in  the 
logs ;  that  the  defendants  had  done  no  more 
than  peaceably  remove  their  own  property ; 
and  that  their  rights  had  been  solemnly 
recognized  by  the  plaintiffs'  alleged  licensor, 
the  Chief  of  Zimmay,  who  had  undertaken 
to  abstain  from  interference  with  them,  in 
consideration  of .  their  desisting  from  the 
prosecution  of  their  complaint  against  him 
before  the  Royal  Court  of  Siam'at  Bangkok. 

Other  formal  and  technical  pleas  are  raised 
which  it  is  not  necessary  to  notice,  as  they 
are  no  part  of  the  case  in  appeal. 

The  plaintiffs'  contention  on  the  defend- 
ants' case  was  in  effect  that  Shoay  Gan  had 
cut  no  timber;  that  his  license  had  been 
revoked  by  the  chief  (Chow  Rajapoot)  who 
gave  it ;  that  the  license  from  the  Rajah  of 
Zimmay,  who  was  the  ruler  of  the  country, 
would  override  inferior  grants;  that  the 
proceedings  of  the  Siamese  authorities  had 
been  improperly  influenced  tbroagh  the 
British  Consul  jtt  Bangkok;  and  that  the 
decision  of  the  Court  there  had  been  really 
in  favor  of  the  Zimmay  Chief. 

Other  ftnd  more .  difificult  questions  have 
been  raised  by  the  learned  Counsel  wbe 
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argued  the  case  before  us,  to  some  of  which 
we  shall  preseotly  advert. 

The  faiils,  as  they  appear  lo  us  to  have 
been  proved,  or  as  they  have  been  in  one 
shape  or  another  admitted,  are  as  follows  : — 

We  think  it  sufficiently  proved  that  Chow 
Kajapoot,   who   is  himself  a   Chief  and   a 
relative  of.  the  principal  Chief  of  .Zimmay, 
frave  to  Moung  Shoay  Gan  the  license  marked 
X.  or  S.  A.,  which  gave  him  the  exclusive 
right  of  cutting  and  taking  timber  within  the 
forests  belonging  to  the  grantor  from  1220 
to   1230  Burmese;   and   that,    although    it 
appears  that  the  grantor  at  one  time  con- 
templated a  recall  of  the  license  and  appoint- 
ment, in  consequence  of  Shoay  Can's  ab- 
sence and  non-user — for  he  actually  wrote 
to  the  firitish  authorities,  requesting  that  it 
might  be  returned  to  him — yet  it  never  was 
in  fact  revoked,  but,  on  the  contrary,  has 
always  been  acknowledged  and  maintained 
by  Chow  Rajapoot,  and  is,  as  far  as  this 
record  discloses,  in  force  to  the  present  day  ; 
that,  by  reason  of  infractions  of  this  privi- 
lege by  the  Chief  or  Prince  of  Zimmay  selling 
or  affecting  to  sell  to  Mr.  Lenaine  a  right  to 
carry  away  timber  from  those  forests,  Moung 
Shoay  Gan  complained  to  H.  B.  M/s  Consul 
at  Bangkok  and  to  the  Siamese  Court  there, 
and  that,  after  certain  proceedings   in   that 
Court,  in  the  course  of  which  both  Chiefs 
attended    and    were    examined,   something 
in  the  nature  of  a  judgment  was  drawn  up 
and  possibly  recorded,  of  which  the  exhibit 
marked  A  b  is  a  translation ;  but  that,  owing 
to  the  interference  of  the  Consul,  this  judg- 
ment never  become  operative,  but  the  Zimmay 
Chief  subsequently   executed  a  document, 
bearing   date    16th  April    1864,    by   which 
he  bound  himself  to  abstain,  from  ads  de- 
priving Shoay  Gan  of  the  forest  superintend- 
ence conferred  upon  him  by  Chow  Rajapoot, 
and  this  was  declared  to  be  in  consideration 
of  Shoay  Gan  and  Captain  Burn  (who  was 
acting  for  him)  having  desisted   from  the 
prosecution  of  their  suit  against  the  Chief. 
This  document  is  in  a  certain  sense  authenti- 
cated by  the  declaration  of  the  Regent  of  the 
Northern    Provinces  of  Siam    marked    W, 
which  further  expressly  declares  all  grants 
made  by  the  Chief  of  Zimmay,  after  the  date 
of  such  compromise,  in  derogation  of  the 
rights  of  S|)oay  Gan,  to  be  ''  illegal  and  of 
no  effect."     This  latter   document    is,   we 
think,  fully  aatlienticated,  and  its  authorita- 
tive   character    shown    by    the    certificate, 
under  the  seal  and  'signature  of  M.  B.  M.'s 
Consul   at   Bangkok,  and   further  by   the 


evidence  of  Mr.  Fowle,  the  resident  Siamese 
Consul  in  British  Burmah. 

The  exhibit  was  rejedied  as  inadmissible 
by  the  Court  below  for  reasons  which 
appear  to  us  insufficient,  though  it  was 
allowed  to  remain  upon  the  record,  and  the 
rejection  of  it  is  one  of  the  points  raised  in 
appeal.  • 

On  the  other  hand,  an  exhibit  marked 
N.  N.  was  referred  to  as  showing  that  a  valid 
adjudication  in  favor  of  the  Chief  of  Zimmay 
had  been  come  to.  To  the  admission  of  this 
document,  Mr.  Doyne  objected,  making  it 
the  sole  exception  to  the  arrangement  agreed 
to  on  both  sides,  to  let  in  the  whole  of  the 
documents  on  the  record  quaniurn  valeai. 

Having  looked  at  this  document,  we 
found  that  it  purported  to  be  an  authenti- 
cated copy  of  an  original  said  to  be  in  the 
possession  of  the  witness  Johnstone,  the 
non-production  of  which  original  being  un- 
accounted for,  we  thought  that,  under  the 
circumstances,  it  would  be  unsafe  to  depart 
from  the  strict  rule  in  respect  of  copies  ; 
and  we  refused  to  take  the  contents  into 
consideration,  more  especially  as  it  was  not 
very  clear  how  the  paper  had  got  upon  the 
record. 

We  also  think  the  evidence  sufficiently 
establishes  that,  notwithstanding  and  after 
this  agreement,  the  Chief  of  Zimmay  at  some 
time  in  the  Burmese  year  1226  granted  to 
the  plaintiff  Moung  Khine  the  license  marked 
A  to  work  out  timber  for  that  year.  We  do 
not  believe  that  the  plaintiff  cut  the  timber, 
for  which  he  subsequently  obtained  the 
order  B,  the  evidence  as  to  his  cutting 
being  scanty,  conflicting,  and  not  trust- 
worthy. But  we  believe  that  he  came  into 
the  forest,  and  placed  his  mark  upon  a  great 
number  of  logs,*  including  the  logs  which 
are  the  subjed  of  this  suit. 

We  do  not  find  that  he  had  possession  of 
the  logs  otherwise  than  by,  and  at  the  time 
of,  placing  such  mark  upon  them. 

We  find  that  the  witness  Frederick  Burn 
went  up  in  the  end  of  1864  or  beginning  of 
1865,  to  work  these  forests  in  which  his 
brother  (the  defendant  now  dead)  had  an 
interest ;  that  he  was  in  the  forests  during  a 
great  part  of  1865,  and  then  marked  and 
floated  a  quantity  of  timber  including  the 
logs  in  dispute.  He  proves  (p.  32  of  the 
small  printed  book)  that  he  found  this  timber 
in  the  forest  granted  by  Chow  Rajapoot  to 
Shoay  Gan. 

We  find  that  he  was  accompanied  by 
armed  merj  and  we  believe  that  he  was 
prepared  to  assert  bis  brother's  rights   by 
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force,  and  that  he  behaved  in  an  over- 
bearing manner  towards  the  native  author- 
ities ;  but  we  do  not  find  that  any  force  was 
used  in  respect  of  the  timber  to  which  the 
suit  relates. 

It  has  not  been  shown  to  us  that  the  Chief 
of  Zimmay  had  any  authority  to  grant  a  li- 
cense for  the  removal  ci  timber  cut  by  other 
persons  in  the  forest  belonging  to  Chow 
Rajapoot,  or  to  override  grants  made  by  ttie 
latter. 

The  result  of  all  the  evidence  upon  the 
point  is,  we  think,  undoubtedly  that  this 
Chief  is  the  principal  member  of  a  ruling 
family,  and  is  the  Governor  of  the  country ; 
that  he  is  not  an  independent  or  sovereign 
prince,  but  subordinate  to  the  Government  of 
Siam,  and  liable  to  be  impleaded  in  the  Courts 
of  that  kingdom. 

From  what  we  have  found  as  to  cutting  by 
the  plaintiffs  and  defendant  respeftively — 
that  is.  A,  that  the  defendant  had  license  to 
cut  and  did  cut  logs  ;  By  that  his  license 
excluded  others,  and  there  is  nothing  to  show 
that  any  third  party  cut  those  logs  ;  C,  that 
the  plaintiff  did  not  cut  the  logs  in  question 
■ — the  inference  appears  to  follow  that  these 
particular  logs  must  have  been  cut  by  the 
defendant  Shoay  Gan  or  by  persons  working 
under  his  license;  and  that,  consequently, 
the  plaintiffs,  in  marking  such  logs,  commit- 
ted a  trespass. 

It  will  be  apparent  from  what  has  gone 
before  that  we  take  a  very  different  view 
of  the  fads  of  this  case  from  that  which  was 
taken  by  the  learned  Recorder  of  Moulmein. 

We  think  that  the  character  of  the  evi- 
dence recorded,  and  the  minute  examination 
which  it  has  undergone  in  the  course  of  five 
days'  argument  before  us,  amply  justify  us  in 
acting  upon  our  own  opinion. 

We  proceed  shortly  to  state  our  view  of 
the  law  applicable  to  the  case. 

In  the  Courts  of  the  Recorders  in  British 
Burmah,  except  in  certain  cases,  all  ques- 
tions of  fad  and  of  law  or  equity  are  to  ^*  be 
''dealt  with  and   determined  according  to 

"the  law  ad  minister- 
Section  21,  Act  XXI.  of   ,,  g^    jjy  ^YiQ  jjjgjj 

'^^'  -  Court  of  Judica- 

"  ture  at  Fort  William  in  Bengal  in  the  exer- 
*'  cise  of  its  Ordinary  Original  Civil  Jurisdic- 
tion," and  the  pro- 
ceedings in  civil 
suits  are  to  be  regulated  by  Act  VIII. 

We  have  consequently  before  us,  not  an 
action  of  trespass,  of  trover,  or  of  detinue, 
but  a  suit  under  the  Proced|re  Code  in 
which  the  plaintiffs'  allegation  amounts  to 


Section  20,  ib. 


this,  that  the  defendants,  having  no  right, 
with  an  exhibition  of  force,  took  away  and 
were  detaining  timber  which  had  been  in 
the  plaintiffs'  constructive  possession,  and  to 
which  they  are  entitled.  The  relief  asked 
for  is  the  restitution  of  the  timber  with  costs 
of  suit ;  and  all  questions  arising  thereupon, 
whether  of  fact,  or  of  law,  or  equity,  are  to 
be  dealt  with  as  if  we  had*  been  sitting  in 
the  exercise  of  Ordinary  Original  Jurisdic- 
tion. 

Now,  we  can  have  no  doubt  that,  in  such  a 
case,  if  it  were  proved  that  the  defendants 
had  forcibly  or  wrongfully  taken  properly 
in  the  plaintiffs'  actual  or  constructive  pos- 
session, it  would  then  be  for  the  defendants 
to  show  that  they  are  entitled  to  the 
goods. 

I  In  the  present  case  we  think  that  the 
plaintiffs  have  failed  to  show  their  possession 
of  the  timber,  and  that  they  have  also  not 
shown  the  fact  of  forcible  or  wrongful  dis- 
possession or  conversion  of  the  goods.  It 
was  said  that  the  Recorder  had  erroneously 
excluded  some  evidence  as  to  force;  but  no 
appeal  or  objection  was  preferred  by  the 
respondent  on  this  point,  and  Mr.  Peterson 
observed  that  the  allegation  was  amply 
proved. 

But  we  also  think  that  the  defendants 
have  made  good  their  title,  and  clearly 
shown  that  they,  and  not  the  plaintiffs,  had 
a  right  to  the  timber. 

It  follows  that,  in  our  opinion,  the  judg- 
ment should  have  been  for  the  defendants. 

There  are  certain  matters  arising  out  of 
the  record  upon  which  there  has  been  a 
good  deal  of  comment  in  the  course  of  the 
argument,  and  upon  which  we  shall  not 
say  more  than  justice  absolutely  requires. 

These  are,  first,  the  intervention  of  the 
British  Consul  at  Bangkok ;  second^  the  pro- 
ceedings of  the  brothers  Burn  in  the  Zim* 
may  territory :  and,  thirdly ^  the  evidence 
given  by  C.  O.  Johnstone  in  reference  to 
which  the  Recorder  has  used  the  very  strong" 
expressions  w^hich  will  be  found  in  that  part 
of  his  judgment  which  deals  with  the  de- 
fendants' case. 

Her  Majesty  s  Consul  at  Bangkok  is  en- 

„  T,     ,    .  ,  „  trusted  with  the  re- 

•  Treaty  Act  11.  gulation*  and  con- 

trol  of  the  interests  of  all  British  subjects  com- 
ing to^iam.  Dis- 
putes! arising  be- 
tween British  and  Siamese  subjects  are  to  be 
heard  and  determined  by  the  Consul  in  con« 
junction  vTith  the  proper  Siamese  officers ;  and 
this  appears  to  point  to  a  regular  judicial  func* 
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tinn  to  be  exercised  in  such  matters  by  the 
Consal. 

Bat  we  find  that  a  de6nite  and  somewhat 
different  principle  is  laid  down  by  the  2nd 
article  of  the  agreement  prepared  by  the 
Royal  Commissioners'  for  carrying  out  the 
provisions  of  the  Treaty ;  for  it  is  there  pro- 
vided that  "  all  civil  cases  in  which  both 
*'  parties  are  Siamese,  or  in  which  the  de- 
"  fendant  is  a  Siamese,  shall  be  heard  and 
'*  determined  by  the  Siamese  authorities 
"  alone/' 

If  we  were  not  otherwise  well  satisfied 
of  the  validity  of  the  defendant's  right,  it 
might  be  question  of  some  doubt  how  far  we 
ought  to  take  into  consideration  proceedings 
of  those  authorities,  upon  which  the  influ- 
ence of  the  British  Consul,  exercised  on  behalf 
of  the  complainant,  had  been  so  very  strongly 
brought  to  bear. 

As  to  the  conduct  of  the  Messrs.  Burn, 
although  we  have  not  found  any  indication 
of  the  use  of  force  in  respect  of  the  subject- 
matter  of  this  suit,  yet  it  must  be  subject  of 
regret  that  British  merchants  in  foreign 
territory  should  resort  to  such  high-handed 
methods  of  assisting  their  rights,  however 
clear  those  rights  may  be. 

As  to  the. witness  Johnstone,  he  has  cer- 
tainly by  his  admissions  and  by  the  letter 
in  his  handwriting  (marked  W.  W.  W.) 
made  himself  obnoxious  to  severe  animad- 
version; yet,  on  the  one  hand,  we  doubt 
whether  his  evidence  ought  to  be  wholly 
denied  credit,  and,  on  the  other,  we  think 
that  the  Recorder's  judgment  conveys  an 
imputation  of  complicity,  on  the  defendant's 
pan,  in  the  witness's  veracity  which  is  by 
no  means  warranted.  It  was  fully  admitted 
before  us,  and  we  are  entirely  of  that 
opinion,  that  there  was  no  ground  whatever 
for  the  remark  that  Johnstone  "  admitted 
**  that  he  had  offered  to  sell  his  venal  tongue 
"to  the  highest  bidder,  and  that  his  offer 
^  *'  having  been  scouted  by  one  party,  had 
"been  transferred  to  the  other,"  that  is,  if 
those  words  imply,  as  they  seem  to  imply, 
that  any  offer  of  Johnstone's  to  sell  his 
evidence  to  the  defendants  had  been  made 
to  and  entertained  bv  them. 

The  learned  Counsel  for  the  plaintiffs, 
respondents,  raised,  as  we  have  already  men- 
tioned, certain  questions  which  are  not, 
according  to  our  finding,  material,  and 
which,  if  they  were  material,  would  have 
reference  rather  to  the  law  governing  real 
property  in  England  than  to  the' principles 
on  which  we  are  to  suppose  that  such  trans- 


actions are  dealt  with  in   the  petty   States 
tributary  to  Siam. 

It  was  contended,  for  instance,  that  the 
license  or  grant  to  Shoay  Gan  gave  him  no 
right  in  the  freehold  ;  that  he  gained  no  pro- 
perty in  any  trees,  except  such  as  he  might 
cut  down ;  that  any  trees  cut  by  a  trespasser 
could  not  be  taken  out  of  his  hands  by  the 
licensee,  but  belonged  to  the  lord  of  the 
forest. 

Certainly,  if  it  had  been  shown  that  the 
plaintiff  had  gone  to  the  forest,  and  with  or 
without  a  license  had  dut  down  trees, 
marked  and  removed  them,  and  the  defend- 
ant had  taken  them  out  of  Kis  actual  posses- 
sion, it  might  have  been  that,  in  a  case 
framed  to  meet  that  state  of  facts,  the  Court 
would  be  obliged  to  decree  restitution  of 
the  timber,  leaving  the  defendant  to  his 
remedy  by  action  for  damages  against  the 
party  who  had  infringed  his  rights  to  cut 
exclusively. 

But,  as  already  remarked,  these  questions, 
we  think,  do  not  arise  here ;  and  it  only  re- 
mains for  us  to  reverse,  as  we  do,  the  judg- 
ment of  the  Court  below,  and  to  order  that 
the  decree  be  given  for  the  defendant, 
appellant,  with  all  costs  of  these  pro- 
ceedings. 


The  22nd  March  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appeals  to  Privy  Council— Language  of  Razee- 
namahs,  Safeenamahs,  and  Security-bonds. 

Privy  Council  Case  No..  83  of  1864. 

Meer  Mahomed  Tukee  Chowdhry  (Plaintiff^, 
Appellant  to  England, 

versus 

Luchmeeput  Singh  Doogur  and  others  (De- 
fendants), Respondents  to  England, 

Moonshee  Ameer  Ali  for  Appellant. 

Bahoo  Bungsee  Buddun  Mitter  for 
Respondents. 

Razeenamahs  and  Safeenamahs,  as  well  as  security- 
bonds,  connected  with  appeals  to  Kng^land,  need  not  be 
in  Rn^i^lish. 

Deputy  Registrar. — ^These  are  petitions 
for   the    withdrawal  of  the   above    appeal. 


292 


Civil 


THE   WEEKI^Y    REPORTER. 


Rulings.  [Vol.  Vir. 


They  are  not  drawn  up  in  the  English 
language,  and  are  not  among  the  docu- 
ments excepted  in  the  rule  which  came 
into  operation  on  the  ist  instant,  and  which 
enjoins  that  ^'all  petitions  and  applications 
"  connected  with  appeals  to  Her  Majesty  in 
"  Council,  except  mooktearnamnhs^  or  va- 
'^  kaluinamahsy  should  be  drawn  up  and 
*'  submitted  in  the  English  language." 

The  razeenamah  and  safeenamah  are 
only  required  to  be  translated  when  pre- 
sented after  the  transmission  of  an  appeal 
to  England.  It  may  not,  therefore,  be  the 
intention  of  the  Court  to  compel  the  present- 
ation of  these  papers  always  in  the  English 
language,  but  to  relax  the  rule  in  regard 
to  them  when  they  are  presented  defore  the 
transmission  of  the  appeal  to  England. 

I  take  the  present  opportunity  of  laying 
the  matter  before  the  Judge  presiding  in  the 
Miscellaneous  Department,  and  of  requesting 
instruction  as  to  whether  the  razeenamah 
and  safeenamah  should  ahvays,  whether 
presented  b(/ors  or  a//er  transmission  of 
an  appeal  to  England,  be  required  to  be  drawn 
up  in  the  English  language. 

I  would  also  beg  instruction  as  to  whether 
the  security-bond  should  also  be  required  to 
be  drawn  up  in  the  English  language. 

Jacksofty  y, — The  wording  of  the  rule  is 
certainly  wide  enough  to  include  the  petitions 
before  me ;  but  looking  to  the  object  of  the  rule, 
which  was  chiefly  to  save  time  and  expense  in 
translating  petitions  connected  with  appeals 
which  would  have  to  be  transmitted  to  Eng- 
land, it  appears  to  me  that  these  petitions  do 
not  really  come  within  its  scope.  These  are 
petitions,  the  effect  of  which  would  be  to 
remove  the  appeal  to  England  from  the  file. 
The  reason,  therefore,  which  dictated  that 
rule  does  not  apply  to  this  petition ;  and,  as 
long  as  the  practice  of  this  Court  permits 
any  petitions  to  be  presented  in  the  native 
language,  there  appears  to  be  no  reason  why 
a  petition  of  this  kind  should  not  be  so 
presented. 

In  regard  to  the  question  put  by  the 
Deputy  Registrar  in  the  concluding  part 
of  his  reference,  it  appears  to  me  that 
security-bonds,  as  part  of  the  proceedings 
to  be  transmitted  to  England,  should  be  in 
the  English  language. 

Deputy  Registrar, — Security-bonds  are 
not,  1  beg  to  report,  made  a  part  of  the 
proceedings  transmitted  to  England. 

Jackson,  y, — If  not,  they  naed  not  be  in 
English.  ' 


The  22nd  March  1867. 

Present : 

The  Hon'ble  H.  V.  Baylcyand  Shumbhoo- 
nath  Pundit,  Judges. 


Hindoo  Law(Mitok8hara)~Joint  Hindoo  Family 
—Succession— Widow— Brother. 


Case  No.  3182  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  i^th  September  /806,  affirm- 
ing a  decision  passed  by  the  Sudder 
Ameen  of  that  District ,  dated  the  ^/h 
January  rSO*;, 

Benee  Pershad  (Defendant),  Appellant, 

versus 

Mussamut  Mohaboodhy  and  others(Plaintiif  s), 

Respondents. 

Baboos  Afohesh  Chunder  Chowdhry  and 
Debendur  Narain  Base  for  Appellant. 

Mr.  C  Gregory  for  Respondents. 


Where  the  MItakshara  [^w  prevails,  the  widow  o{  a 
member  of  a  joint  Hindoo  family  cannot  succeed  to  her 
husband  in  preference  to^  the  husband's  brother,  and  is 
no  heir  to  her  brother-in-law  or  to  his  widow  after 
their  death. 


Pundit,  J, — Plaintiff  claims  as  heir  to 
Reut  Lai,  the  deceased  brother  of  Jumeeut 
Lai,  plaintiff's  late  husband,  who  had  before 
died.  Her  allegation  is  that  she  \i^s  ii^ 
possession  jointly  with  Lai  Daee,  the 
deceased  widow  of  Reut,  from  the  tiaie  of 
Reut's  death. 

Plaintiff  never  alleged  in  this  case  that 
she  was  in  possession  from  the  time  of  her 
husband  \^ho  died  before  her  brother-in-law. 
Further,  the  previous  unsuccessful  proceed- 
ings commenced  first  by  Lai  Daee  (and  10 
which  plaintiff  also  was  afterwards  made  a 
parly)  to  get  their  names  recorded  in  the  place 
of  Reut  L^l  after  his  death,  show  that  plaintiff 
could  never  make  such  an  allegation. 
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In  this  view  we  cannot  understand  upon 
what  data  the  Lower  Courts  made  an  issue 
(if  thej*  really  made  any  in  the  case) 
regarding  plaintiff's  possession  from  the  time 
of  her  husband's  death. 

The  decisions  of  both  the  Courts  were 
chiefly  based  on  the  fact  that  special  appel- 
lant, defendant,  had  failed  to  prove  that  his 
father  was  joinl  with  the  husband  and  the 
brother-in-law  of  the  plaintiff,  and  rather 
show  that  these  Courts  had  but  a  vague 
notion  regarding  the  real  rights  of  the 
plaintiff. 

These  Courts  appear  to  say  that  plaintiff 
held  jointly  with  her  brother-in-law  from 
the  death  of  her  husband,  and  thereafter 
jointly  with  the  widow  of  the  said  brother- 
in-law  ;  if  so,  they  either  found  this  without 
attaching  much  importance  to  the  fact  of 
such  previous  possession  of  the  plaintiff 
before  the  death  of  her  brother-in-law,  or 
they  found  it  directly  against  the  allegation 
of  the  plaintiff  herself^  and  without  any 
proof  of  such  previous  possession  being  any 
part  of  her  present  case.  If  these  Courts 
really  intended  to  decide  for  the  plaintiff,  on 
the  ground  that  they  were  satisfied  that  she 
held  independently  as  heir  from  the  death 
of  her  husband,  they  should  have  noticed 
and  explained  how,  in  the  district  of  Tirhoot 
under  the  Mitakshara  Law,  a  widow  of  a 
deceased  Hindoo  joint  brother  could  hold  or 
acquire  any  right  as  heir  to  her  husband  in 
preference  to  her  husband's  brother  in  a  joint 
undivided  Hindoo  family  living  under  that 
law.  These  Courts  could  not  but  have 
observed  that,  even  if  plaintiff  were  allowed 
to  hold  in  some  way  jointly  with  the  male 
member  of  the  family,  that  could  not  be  as 
of  rights  and,  even  if  she  had  alleged  and 

E roved  to  have  really  held,  we  do  not  see 
ow,  as  regards  the  half  share  of  her  husband, 
the  Courts  could  give  a  decree  for  posses- 
sion to  the  plaintiff. 

This  half  share,  after  the  death  of  Lai 
Daee,  must  go  to  the  special  appellant,  even 
if  his  father  and  other  predecessors  Mere 
living  separate  from  the  husband  and  the 
brother-in-law  of  the  plaintiff.  We,  how- 
ever, see  that  the  very  plaint  of  the  plaintiff 
shows  that  she  has  no  case  on  the  grounds 
taken  below,  and  there  was  no  occasion  to 
try  such  a  olaim. 

We  accordingly  decree  the  special  appeal 
with  costs,  and,  reversing  the  decisions  of 
both  the  Lower  Courts  with  costs,  dismiss 
the  plaint  of  the  plaintiff. 

Vol.  VII. 


The  23rd  March  1867. 

Present  : 

The  Hon'ble  H.  V.Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Attachment  of  onder-tenures  for  arrears  of  rent 

Case  No.  3199  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  20th 
August  1866,  modifying  a  decision  passed 
by  the  Assistant  Collector  of  that  District^ 
dated  the  20th  March  1S66, 

Mussauiut  Bibee  Coolsoom  and  others 
(Defendants),  Appellants, 

versus 

Dhunput  Singh  (Plaintiff),  Respondent. 

Mr,  i?.  E,  Tividale  for  Appellants. 

Baboo  Romesh  Chunder  Milter  for 
Respondent. 

Since  the  passing  of  k&.  X.  of  1S59,  there  is  no  law 
authorizing  the  attachment  of  an  under-tenure  for 
arrears  of  rent,  except  express  power  to  do  so  be  reserv- 
ed in  the  lease.  When  a  zemindar  has  collected  all 
that  is  due  to  him  up  to  hand,  if  he  still  continue  to  hold 
possession  after  that,  he  cannot  claim  anything  on 
account  of  the  rents  of  such  subsequent  period. 

Pundit,  J. — In  this  case  arrears  of  rentj 
due  for  the  years  1270,  1271,  and  1272 
Moolkee  were  claimed  by  the  special 
respondent. 

It  appears  that  the  special  appellant  had 
taken  a  farm  from  1268  to  1272  Moolkee, 
and  executed  a  kubooleut  by  which  he  bound 
himself  to  pay  annually  certain  rents  to  the 
plaintiff,  with  this  condition  that  the  ad- 
vance made  by  the  special  appellant  in 
1268  was  to  be  credited  towards  the  pay- 
ment of  the  rents  of  the  (last)  year  1272 
Moolkee.  It  was  also  provided  in  the  deed 
that,  on  an  arrear  falling  due,  plaintiff  was 
entitled  to  attach  the  property  in  order  to 
realise  tbosi  arrears. 
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By  the  terms  of  the  deed,  Special  ap- 
pellant is  liable  for  the  difference  which  may 
remain  due  to  the  plaintiff  after  such  a  col- 
lection by  him. 

Defendant,  special  appellant,  having  fall- 
en in  arrears  for  the  year  1269  Moolkee, 
.  plaintiff  brought  an  action  against  the 
special  appellant  for  those  arrears,  deducting 
the  aforesaid  advance  asa  acredit  to  1269.  The 
remainder  was  decreed.  Plaintiff  then  at- 
tached the  tenure  and  remained  in  possession. 

The  present  suit  is  brought  for  what  is 
alleged  by  the  plaintiff  to  be  still  due  from 
the  special  appellant  on  account  of  the  rents 
up  to  1272  Moolkee,  after  deducting  all  that 
has  been  collected  up  to  that  year. 

The  Lower  Appellate  Court  having  held 
that,  under  a  precedent  of  the  late  Sudder 
Court,  dated  24th  April  1862,  the  attach- 
ment could  be  made  only  for  the  rents  of 
the  then  current  year  (1270  Moolkee),  and 
not  for  the  future  rents  of  the  two  subse- 
quent years,  dismissed  the  suit  of  the  plaint- 
iff for  the  years  1271  and  1272  Moolkee, 
and  decreed  the  claim  as  far  as  it  related  to 
the  year  1270  Moolkee. 

Against  this  order  special  appellant  ap- 
pealed on  the  ground  that,  as  he  was  not  in 
possession  during  the  year  1270  Moolkee,  he 
is  not  liable  for  the  rents  of  that  year.  He 
further  pleads  be/ore  us  that,  when  the 
advance  was  deducted  by  the  plaintiff  to- 
wards the  payment  of  the  rents  for  the  year 
1 269  Moolkee,  and  he  took  possession  of  the 
leased  property,  and  remained  in  possession 
all  along  up  to  the  termination  of  the  special 
appellants'  le'ase,  the  legal  construction  to  be 
given  to  these  acts  is  that  plaintiff  has,  by 
mutual  consent,  extinguished  the  previous 
contract,  and  has  thereby  absolved  the  special 
appellant  from  all  claims  fo^the  rents  now  in 
dispute. 

The  respondent  appeals  under  Section  348 
of  Act  VIII.  of  1859  for  the  rents  of  the 
years  1271  and  1272  Moolkee. 

We  find  that  the  precedent  quoted  by  the 
Lower  Appellate  Court  applies  to  the 
provisions  for  attachment  referred  to  in 
Section  18  of  Regulation  VIII.  of  18 19,  but 
the  lease  now  before  us  was  executed  a/lfer 
Act  X.  of  1859  had  come  into  operation. 

It  is  accordingly  evident  that  the  latter 
law  supersedes  the  former  provisions  for 
attaching  tenures  of  defaulters. 

At  present  there  is  no  law  authorizing  an 
attachment  for  arrears,  except  express  power 
to  do  so  be  reserved  in  the  lease.  There  is 
such  a  provision  in  the  lease  offihe  special 
appellant. 


Now,  it  is  clear  that  the  power  to  attach 
must  cease  the  moment  plaintiff  is  found 
to  have  held  possession  a//er  he  has  col- 
lected all  that  was  due  to  him,  viz,,  that 
due  on  account  of  pasl  arrears  for  which 
the  attachment  was  originally  made,  as  well 
as  those  sums  which  subsequently  became 
due,  and  further  any  interest  upon  these 
arrears  if  such  be  claimable* under  the  terms 

of  the  deed. 

• 

Rents  becoming  due  after  the  right  of  the 
plaintiff  to  continue  in  possession  legally 
ceased,  cannot  be  recovered  by  a  landlord  who 
thus  wrongfully  kept  his  tenant  out  of 
possession. 

We  do  not,  however,  see  that  plaintiff  is 
anywise  precluded  from  demanding  the 
arrears  for  these  three  years  1270  to  1272 
Moolkee,  on  the  ground  of  the  provisions 
of  a  law  now  rescinded,  but  only  so  far  as 
his  claim  may  be  inconsistent  with  his 
wrongful  dispossession  of  his  tenant. 

We  do  not  attach  weight  to  the  plea  taken 
by  the  special  appellant  regarding  the  legal 
construction  to  be  given  to  the  deduction  of 
the  advance  three  years  before  it  was  agreed 
to  be  credited.  If  both  parties  had,  by 
mutual  consent  in  the  beginning  of  the  year 
1270  Moolkee,  annulled  the  contract,  special 
appellant  would  not  have  failed  to  plead  that 
fact  in  his  written  statement.  Even  here 
the  special  appellant  does  not  wge  this,  but 
asks  us  to  give  what  he  calls  a  legal  con* 
struction  to  the  acts  of  the  plaintiff  as  to  the 
deduction  of  the  advance. 

We  do  not  find  that  plaintiff  has,  under 
the  facts  of  this  case,  injured  the  special 
appellant  in  any  way  by  deducting  in  the 
accounts  of  the  arrears  for  1269  money 
which  was  originally  stipulated  to  be  credit- 
ed towards  the  payment  of  the  rents  of  1272 
Moolkee. 

It  is  also  to  be  kept  in  mind  that  special 
appellant  is  entitled  to  have  it  decided  in 
this  case  whether,  for  each  of  these  three 
years,  plaintiff  should  deduct  only  the  sums 
which  had  been  collected  by  the  special 
appellant  for  that  one  year,  in  the  subsequent 
year,  or  all  the  rents  for  that  one  year  col- 
lected by  plaintiff  up  to  the  date  of  suit  or 
up  to  hand. 

We,  accordingly,  think  it  propes  to  remand 
the  whole  case  to  the  Lower  Appellate  Court 
that  it  may  re-try  it  with  reference  to  the 
above  remarks. 

Remand  accordingly. 
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The  23rd  March  1867. 
Present  : 

TheHon'bleH.  V.  Bayley  and  Shumbhoonafh 

Pundit,  Judges, 

Sale  Law— Section  54,  Act  XI.  of  Z859— Lease 

of  share. 

Case  No.  3286  of  1866. 

Special  Appeal* from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  6th  September  1866,  affirming 
a  decision  passed  by  the  Moonsiff  of 
SeramporCy  dated  the  20th  February 
1866. 

Kalee  Puddo  Ghose  (Plaintiff),  Appellant^ 

versus 

MonohurMookerjee  (Defendant),  Respondent, 

Baboo  Mohendro  Lai  Shome  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  lease  of  a  share  is  protected  under  Section  54,  Act 
XI.  of  1S59. 

Pundit,  J, — In  this  case  we  cannot  agree 
with  the  Lower  Appellate  Court  that  the 
lease  of  a  share  is  not  protected  under 
Section  54  of  Act  XI.  of  1859,  which  Section 
the  Lower  Appellate  Court  thinks  applies 
only  to  incumbrances  affecting  the  mhole 
estate. 

We  further  observe  that  the  Lower  Appel- 
late Court  has  not  found  at  what  period 
Puddo  Monee  died.  If  she  died  before  the 
sale  in  which  Monohur  Mookerjee,  respond- 
ent, purchased  (even  assuming  that  she  had 
no  right  to  grant  a  farm  beyond  her  life- 
time), the  special  appellant  may  plead  that 
the  Lower  Appellate  Court  has  not  tried 
whether  the  daughter  of  Puddo  Monee, 
previous  to  the  sale,  ratified  the  lease  for  the 
rest  of  the  period  by  receiving  rents  for  the 
plaintiff  ijaradar. 

If  Monohur  purchased  what  really  were 
the  rights  and  interests  of  the  daughter  of 
Puddo  Monee,  and  the  daughter  had  no 
right  to  question  the  validity  of  the  lease, 
Monohur  can  have  no  right  to  do  so. 

In  such  a  case,  when  there  was  an  ijara- 
dar, and  the  daughter  received  rent  for  one 
year  from  her  without  protest,  this  would 
be  a  sufficient  ratification,  unless  want  of 
knowledge  could  be  successfully  pleaded. 

The  resfv>ndent  objects  under  Section  348 
of  Act  VIII.  of  1859  that  the  Lower  Ap- 
pellate Court  is  wrong  in  saying  that  it  need 
not  try  the  genuineness  of  the  ijarah  deed, 
because  the  daughter  of  Puddo  M6nee  admits 
it. 


On  this  plea  we  agree  to  a  certain  extent 
with  the  respondent.  But  we  think  we 
have  no  power  to  remand,  when  the  I-ower 
Appellate  Court  credits  the  statements  of 
witness  Joy  Kishen  Mookerjee,  that  he  had 
no  individual  interest  in  the  ijarah;  that 
there  was  a  bond  fide  lease  to  the  plaintiff 
from  Puddo  Monee,  and  that  he  (the  witness 
Joy  Kishen)  had  acted  in  trust  for  the 
plaintiff  ijaradar. 

The  special  respondent  refers  us  to  the  rea- 
sons given  by  the  Court  of  first  instance  for 
believing  the  pottah  to  be  a  forgery,  but  we 
see  that  they  only  raise  a  suspicion  that 
here  was  a  lease  benamee  for  plaintiff,  but 
really  beneficially  for  Joy  Kishen  Mookerjee, 

The  Lower  Appellate  Court  has,  however, 
believed  the  statement  of  the  plaintiff 
and  the  evidence  of  Joy  Kishen  supporting 
it.  The  Ix>wer  Appellate  Court  finding  this 
fact,  upon  its  belief  of  that  evidence,  we 
have  no  power  in  law  to  interfere  with  such 
a  finding  of  fact,  and  cannot  therefore  say  that 
the  cross-appeal  can  be  allowed  on  this 
ground. 

We  accordingly  remand  this  case  for  the 
trial  of  the  issue  of  ratification  for  the  re- 
maining period,  which  is  an  important  point 
untried  below. 


The  23rd  March  1867. 

Present : 

ThcHon'bleH.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Appeal--Ex  parte  decision—Written  Statement 

Case  No.  3293  pf  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  doled  the  24th  September  1866, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District^  dated  the  14th  June 
i866. 

Jankee  Ram  Doss  (Defendant),  Appellant, 

versus 

Chundrabully  Debia  (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant* 

Baboj  Nil  Madhub  Sein  for  Respondent. 

A  decision  cannot  leg^ally  be  called  an  ex^parte  one 
;)recludini;  an  appeal,  when  the  defendant  appeared 
by  pleader  who  was  present  at  the  trial,  merely  by 
reason  of  the  defendant  not  having  filed  a  written  state- 
ment or  made  a  verbal  one. 

Pundit,  ^.— The  Lower  Appellate  Court 
has    refusel    to   admit   the   appeal    of   the 
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special  appellant  against  the  decision  of  the 
Court  of  first  instance,  on  the  ground  that/ 
the  defendant  not  having  filed  any  written 
statement  or  made  any  verbal  statement,  the 
decision  of  the  first  Court,  as  against  this 
defendant,  is  so  far  ex  parte  as  to  preclude 
the  special  appellant  from  preferring  any 
appeal. 

We  find  it  is  admitted  that  the  special 
appellant  had  appeared  through  a  pleader, 
and  it  is  not  shown  thlat  his  pleader  was  ab- 
sent when  the  case  was  tried.  A  decision 
pronounced  in  such  a  case  cannot  be  legally 
called  an  ex- parte  decree  precluding  an  ap- 
peal, merely  because  the  defendant  had  not 
filed  any  written  statement  or  made  any 
verbal  one. 

We  reverse  the  order  of  the  Lower  Ap- 
pellate Court,  and  direct  the  Lower  Appellate 
Court  to  receive  the  appeal  of  the  special 
appellant  which  he  prefers  against  the  deci- 
sion of  the  first  Court. 

Remand  accordingly. 


The  23rd  March  1867. 

Present : 

The  Ilon'ble  L.  S.  Jackson,  Judge. 

Special  Appeal— Ex-parte  judgment  of  Deputy 

CoUecton 

Petition  of  Special  Appeal  from  a  decision 

passed  by  the  Judge  0/  Gya,  dated  the 

loth  December  1866,  affirming  a  decision 

passed    by  the  Deputy    Collector  of  that 

District,  dated  the  loth  September  1S66, 

Roghoonath  Singh  and  another  (Defendants), 

Appellants, 

versus 

Roy  Mohun  Lai  Miner  and  Others  (Plaintiffs), 

Respondents. 

Baboo  Debendro  Narain  Rose  for 
Appellants. 

No  one  for  Respondents. 

A  special  appeal  does  not  He  from  the  order  of  a 
Jud^e  declarin]^  that  sufficient  cause  has  not  been  shown 
to  his  satisfaction  for  presenting  after  time  an  appeal 
.  from  an  ex-parte  judgment  of  a  I>eputy  Collector. 

Deputy  Registrar,— Tm  original  suit  for 
arrears  of  rent  amounting  to  Rupees  39-13 
(see  the  judgment  of  the  Collector 
in  the  file,  in  which  the  claim  is  stated  to 
be  "Rupees  39-13.  arrears  of  rent,  wiih  in- 
terest and  damages,  &c.")  was  instituted  in 
the  Court  of  the  Collector  of  .Amcenabad 
(Zillah  Gya):  and.  having  htti  decreed  in 


the  absence  of  the  defendant,  the  defendant 
applied,  under  Section  58,  Act  X.  of  1859,  for 
the  revival,  <&c.,  of  the  suit. 

That  application  was  rejected.  The  de- 
fendant then  appealed  first  to  the  Collector, 
and  then  to  the  Judge,  with  the  same  result 
in  both  Courts. 

This  special  appeal  is  from  the  order  of 
the  Judge.  • 

Section  58,  Act  X.  of  1859,  sets  out 
with  the  declaration  that  no  appeal  shall 
lie  from  an  ex-parte  judgment  of  the  Collect- 
or: and  Section  13,  Act  VL  of  1862  B.  C, 
which  modifies  the  latter  Clause  of  Section 
58  of  Act  X.  of  1859,  provides  for  an  ap- 
peal in  all  appealable  cases  from  an  order 
of  a  Collector  rejecting  an  application  for 
setting  aside  an  ex-parte  judgment  ^'  to  the 
tribunal  to  which  the  final  decision  would 
be  appealable!' 

This  case  was  for  an  amount  below  Rupees 
100,  and  appears  to  me,  therefore,  not  to  be 
an  appealable  case  (wi/^  Section  153,  Act  X. 
of  1859);  and,  if  it  were  even  an  appeal- 
able case,  there  is  reason  to  question  whether 
the  appeal  would  lie  to  this  Court,  which  is 
not,  I  presume,  ''  the  tribunal  to  which  the 
final  decision  would  be  appealable.'* 

I  beg,  therefore,  to  refer  this  special  appeal 
to  the  Judge  presiding  in  the  Miscellaneous 
Depaitment  for  orders  'as  to  its  admission 
or  otherwise. 

On  the  22nd  March  i86y  the  following 
judgment  was  delivered  by — 

Jackson,  J, — In  this  cas^  the  petitioner 
was  defendant  in  a  rent-suit.  It  does  not 
appear  from  the  papers  here  what  the 
amount  was  for  which  the  plaintiff  sued. 
The  Deputy  Registrar  states  that  it  was 
a  suit  for  38  rupees.  The  petidoner,  on  the 
contrary,  states  that  the  plaintiff  claimed 
438  rupees,  and  the  defendant,  paying  400 
rupees  into  Court,  disputed  only  the  odd 
38  rupees.  This  statement  receives  a  cer- 
tain confirmation  from  the  fact  that  the 
Collector,  to  whom  the  appeal  was  first 
taken,  observes  that  the  appeal  against  the 
final  decision  in  this  case  would  have  lain 
to  the  Judge.  The  suit  was  at  first  dis- 
posed of  by  the  Deputy  Collector  ex  parte, 
the  defendant  being  absent.  Application 
was  afterwards  made  under  Section  58,  Act 
X.  of  1859,  for  a  new  trial.  That  applica- 
tion was  refused,  and  the  defen(\^nt  appealed 
against  the  order  of  refusal,  first  to  the 
Collector,  and  afterwards  to  the  Zillah 
Judge.  The  Zillah  Judge,  although  it  was 
represented  to  him  that  time  bad  been  taken 
up  in  an  ineffectual  appeal  to  the  Collector, 
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was  of  opinion  that  satisfactory  cause  for 
the  delay  in  preferring  the  appeal  to  his 
Court  had  not  been  shown.  He,  therefore, 
refused  to  entertain  the  appeal.  The  peti- 
tioner now  seeks  to  appeal  specially  to  this 
Court  against  the  order  of  the  Judge.  It 
appears  to  me  that,  upon  such  an  order,  no 
special  appeal  will  lie.  Baboo  Debendro- 
narain  Bose,  whc?  appears  for  the  petitioner, 
stat'^s  that,  on  various  occasions,  special 
appeals  have  been  admitted  by  this  Court 
under  the  same  circumstances;  but  he  is 
not  at  present  able  to  show  a  case  in  point. 
My  present  opinion  is  that  this  appeal  is 
not  admissible,  and  I  order  that  the  appeal 
be  disallowed.  But  this  order  will  not 
become  final  until  to-morrow,  when  the 
vakeel  will  be  at  liberty  to  show  any  decision 
on  the  other  side. 

On  the  /ollmving  mornings  the  vakeel 
cited  a  decision  passed  by  Bayley  and  JC. 
jfackson,  JJ^i  on  the  ist  September  186^, 
in  special  appeal  No.  i^ig  of  186 ^y  which 
was  as  follows : — 

**  The  Judicial  Commissioner  (of  Haza- 
''reebaugh)  rejected  the  petition  of  the 
"  karpardauz  of  the  appellant,  on  the 
'*  ground  that,  as  the  delay  had  been 
"one  of  18  days,  -and  the  sickness 
**  alleged  by  the  karpardauz  of  10  or  12 
"  days,  the  latter  had  sufficient  interval 
'*  within  which  to  attend.  But  it  appears 
'*  that  the  10  or  12  days  of  illness  was  at 
"  Hazareebaugh,  and  the  Appellate  Court 
'*  is  at  Ranchee,  some  50  or  60  miles  off. 
''  In  such  a  case  we  think  that,  if,  on  enquiry, 
'*  the  plea  of  illness  at  that  distance  is 
"  shown  by  evidence  to  be  a  true  plea,  the 
"  Lower  Appellate  Court  would  have  exer- 
*'  cised  a  proper  judicial  discretion  in  con- 
*'  sidering  that  circumstance  with  reference 
"  to  the  petition  for  the  admission  of  the  ap- 
'*  peal.  But  these  facts  are  not  referred  to 
'*  in  the  reasons  given  by  the  Judicial  Com- 
"  misstoner  for  the  rejection  of  the  appeal. 
"  We,  accordingly,  decree  this  special  appeal, 
*'  and  remand  this  case  for  re-consideration, 
"  wiih  reference  to  the  above  remarks." 

The  following  judgment  was  then  given  by — 

Jackson^  J. — It  appears  to  me  that  there 
is  no  special  appeal  in  this  case. 

The  order  against  which  the  petitioner 
seeks  to  appeal  specially  is  not  a,  decision  in 
appeal.  It  is  simply  a  declaration  by  the 
Judge  that  sufficient  cause  has  not  been 
shown  to  his  satisfaction  for  presenting  the 
appeal  after  time.    The  petitioner's  vakeel 


shows  a  decision  of  a  Division  Bench  of 
this  Court  in  which  a  special  appeal  was 
entertained  under  circumstances  somewhat 
like  the  present  case.  But  there  is  this 
distinction  between  that  case  and  the  pre- 
sent. In  that  case  the  Judge  had  simply 
stated  that,  as  the  appeal  was  presented 
after  time,  it  must  be  rejected,  and  had  not 
taken  into  consideration  the  cause  shown  for 
presenting  it  after  time.  In  this  case  the 
Judge  has  considered  that  cause,  and  has 
held  that  the  cause  is  not  sufficient  or  satis* 
factory. 

In  this  matter,  I  am  of  opinion,  and  it  has 
been  so  held  by  the  First  Bench  of  this 
Court,  that  a  special  appeal  will  not  lie. 

The  appeal  is,  therefore,  refused,  the  order 
recorded  yesterday  being  allowed  to  stand. 


The  25th  March  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  F.  A. 
Glover,  Judges. 

Sale  of  usder-tenures  for  arrears  of  rent— Act 

VIII.  of  1835. 

Case  No.  2498  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitia- 
gongy  dated  the  2gth  June  §866,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  20th  September 
1864. 

Mussamut  Monoshee  (Plaintiff),  Appellant, 

versus 

Abdool  Hossein  and  others  (Defendants), 

Respondents, 

Mr.  R,  T.  Allan^2iT\d  Baboo  Kalee  Prosunno 
Dutt  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

Sales  of  under-tenures  under  Act  VIII.  of  1835  for 
arrears  of  rent  are  not  required  to  be  accordin^^  to  ttie 
procedure  laid  down  in  Rcg^ulation  VII.,  17QQ,  butaccord- 
injf  to  the  procedure  prescribed  by  Section  2  of  Act 
VIII.  of  1835. 

Glover,  J, — The  plaintiff  in  this  suit,  an 
eight-annas  owner  of  two  shikmee  talooks 
Nos.  16  and  53  within  the  Government  khas 
mehal  Muneeram,  sues  to  have  the  sale  of 
talook  No.  16,  made  at  the  instance  of  the 
surburakar  for  arrears  of  rent,  reversed  on 
the  ground  that  no  rent  was  in  arrear  on  that 
talook  for  the  year  1224  B.  S. 

There  were  several  defendants  in  the  case. 
Two  claimed  to  have  purchased  parts  of  the 
mehal   fromtRomaprya,  the  mother  of  the 
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plaintiff,  before  the  auction-sale ;  and  Pun- 
chanund,  the  purchaser  at  that  sale,  also 
pleaded  that  he  had  made  over  his  riiE^hts 
in  the  property  to  Doorga  Churn  and  Shib 
Churn,  who  are  the  real  defendants  in  this 
suit. 

The  case  was  originally  decided  in  favor 
of  the  defendants ;  but,  on  special  appeal  to 
this  Court,  there  was  a  remand  to  find  under 
what  law  the  sale  of  the  talook  was  effected, 
and  whether  the  proceedings  were  carried 
out  according  to  law.  The  Lower  Court  was 
likewise  directed  to  summon  the  surburakar, 
and  examine  him  touching  the  dakhilas 
which  the  plaintiff  relied  on  as  proving  her 
case. 

The  Principal  Sudder  Ameen  has  now 
decided  that  the  sale  was  held  under  the 
provisions  of  Act  VIII.  of  1835,  and  that 
there  was  no  proof  that  the  balance  of  rent 
due  on  No.  16  had  been  paid.  He  declared 
the  sale  to  be  legal,  and  dismissed  the  plaint- 
iff's case. 

There  are  two  special  appeals  from  this 
decision.  As  regards  No.  2498,  which  re- 
fers to  the  legality  of  the  sale  of  Talook 
No.  16,  it  is  urged:  (i.)  That  sales  under 
Act  VIII.  of  1835  are  required  to  be  in 
conformity  with  the  procedure  laid  down  in 
Regulation  VII.  of  1799,  and  that  the  sale 
not  having  been  so  conducted  was  illegal; 
and  (2.)  That  the  Principal  Sudder  Ameen 
has  misconstrued  the  rent-papers  filed  by 
the  plaintiff,  and  made  them  refer  to  the  .two 
mehals,  whereas  they  referred  only  to  talook 
No.  16. 

Neither  of  these  grounds  appear  to  us 
tenable. 

When  the  sale  took  place  (in  1863  that 
is),  the  only  law  applicable  to  the  sale  of 
under-tenures  in  estates  under  the  immediate 
management  of  a  Collector  was  Act  VIII. 
of  1835,  which,  so  far  as  procedure  was 
eencerned,  superseded  the  substantive  law, 
viz.,  Regulation  VII.  of  1799. 

Section  2  of  Act  VIII.  of  1835  lays  down 
in  express  terms  how  such  sales  are  to  be 
carried  out,  and  necessitates  no  further  pro- 
cedure than  that  ihey  are  to  be  public,  con- 
ducted by  the  Collector  or  his  Deputy,  and 
to  be  notified  for  ten  days  previous  by  an 
advertisement  stuck  up  at  the  cutcherry  of 
the  local  Adawlut  and  of  the  Collector. 

Sales  were  still  made  under  the  power 
given  by  Regulation  VII.  of  1799;  but  the 
method  of  selling  was  altered  by  the  new 
law,  which  remained  in  force  i^til  the  pass- 
ing of  the  Bengal  Act  VIII.  of  1865. 


Now,  it  is  admitted  in  this  case  that  the 
notice  required  by  Section  2,  Aft  VIIL0I1835, 
was  duly  issued,  and  that  all  other  things 
required  by  that  Aft  were  done.  It  follows, 
therefore,  that  the  sale  of  the  talook  was 
legal,  and  cannot  be  reversed  on  the  first 
ground  of  special  appeal. 

And,  with  regard  to  the  second,  the  Prin- 
cipal Sudder  Ameen  has  found  on  the  evi- 
dence that  the  receipt  for  Rupees  6  did  not 
refer  solely  to  talook  No.  16,  but  to  talook 
No.  53  also,  and  that  only  Rupees  4  were 
paid  as  rent  of  the  former  holding. 

This  opinion  of  the  Lower  Appellate  Court 
was  formed  on  the  evidence  of  the  surbura- 
kar, and  on  the  chalan  and  receipt  signed 
by  the  Collector,  which  showed  that  the 
chalan  filed  by  the  plaintiff  was  a  forgery. 

With  the  correctness  or  otherwise  of  this 
opinion,  we  have  nothing  to  do  in  special 
appeal.  The  finding  of  the  Principal  Sud- 
der Ameen  is  distinctly  one  of  fact  on  evi- 
dence, and  we  must,  therefore,  dismiss  this 
application  with  costs. 


The  25th  March  1867. 

Present : 

TheHon'bleH.  V.Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Sale  (by  eldest  brother). 
Case  No.  3297  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  0/ 
24'Pergunnahs,  dated  the  2^h  September 
J  866^  reversing  a  decision  passed  hy 
the  Moonsiff  cf  that  District,  dated  the 
i6ih  January  1866, 

Cazee  Oahud  Buksh  (Plaintiff),  Appellant, 

versus 

Bindoo  Bashinee  Dossee,  mother  and  guar- 
dian of  Haran  Chunder  Fowtadar,  minor 
(Defendant),  Respondent, 

Mr,  R,  E,  Twidale  for  Appellant. 

Baboo  Anund  Chunder  Ghosal  for 
Respondent. 

In  the  absence  of  authority  in  the  eldest  brother  from 
his  brothers  to  sell  their  rights,  the  sale  by  the  eldest 
brother  is  not  the  act  of  all  the  brothers. 

Pundit,  J, — ^A  PURCHASER  <jf  a  share  in 
resumed  lakheraj  lands  held  by  the  father 
of  the  vendor  cannot  ordinarily  be  allowed 
to  plead  that  he  had  no  means  of  knowing 
that  th^  three  brothers  of  the  plaintiff 
living  in  the  same   house   had  concern  or 
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right  in  the  lakheraj  lands  before  they  were 
resamed.  We  cannot  also  allow  such  a 
purchaser  to  argue  that,  because  the  name 
only  of  the  eldest  of  the  four  brothers,  viz., 
that  of  his  vender,  is  entered  with  those  of 
other  parties  in  the  settlement-proceedings, 
the  purchaser  had  no  means  of  knowing  that 
the  other  brothers  had  any  rights. 

Had  the  Lowey  Appellate  Court  found  that 
the  vendor  of  the  defendant,  respondent,  had 
sold  with  the  consent  of  the  other  brothers 
and  for  their  benefit,  we  would  not  allow  the 
special  appellant  to  plead  his  rights  against 
the  purchaser. 

Bat  if  the  purchaser  knew  that  the  vend- 
or had  no  right  to  sell  the  whole^  then 
such  a  purchaser  is  not  entitled  to  plead  any 
ad  of  the  co-sharers  of  his  vendor,  as 
giving  him  any  right,  because  those  acts 
could  not  have  misled  the  purchaser  to  be- 
lieve that  his  vendor  was  the  sole  proprie- 
tor. 

If  the  purchaser  could  show  that  by  any 
ad  the  special  appellant  misled  and  deceived 
the  purchaser  under  circumstances  which 
made  it  difficult  for  the  purchaser  to  learn 
the  correctness  of  the  statements  of  his 
vendor,  the  case  would  be  different ;  but 
plaintiff's  omission  to  go  to  Court  imme- 
diately after  obtaining  notice  of  an  act  of 
his  brother  likely  to  affect  ultimately  plaint- 
iff's right  is.no  ground  for  holding  that 
such  a  silence  is  a  fraud  for  which  plaintiff 
is  liable  to  forfeit  his  rights  of  property. 

The  consent  of  a  co-parcener  to  an  aft  of 
his  co-parcener  affecting  the  other  co-par- 
cener's interests  may  be  of  such  a  character 
as  It  may  be  difficult  to  prove  direct,  and  can 
be  proved  only  by  inference  from  conduct. 

A  co-sharer  might  also  ad,  so  that,  even 
without  his  stating  direct  falsehood  regard- 
ing the  co-sharer's  own  rights  in  the  pro- 
perty; he  may  deceive  the  said  purchaser 
regarding  the  real  rights  of  the  vendor. 

The  facts,  then,  we  think,  must  be  more 
clearly  ascertained  in  this  case  before  the 
question  of  consent  and  benefit  can  be 
tried. 

Moreover,  in  the  absence  of  authority' in 
the  eldest  brother  from  the  plaintiff  to  sell 
plaintiff's  rights,  it  was  not  right  for  the 
Lower  Appellate  Court  to  remark  that  the 
sale  by  the  eldest  brother  was  the  ad  of 
all  the  brothers  who  had  rights  in  the  pro- 
perly. 

The  Lower  Appellate  Court  must  find 
whether  any  direct  or  indirect  authority 
was  in  the  eldest  brother  to  sell  %way  the 
rights  of  the  plaintiff. 


The  Court  may,  if  the  defendant  likes  to 
press  the  point,  re-try  the  question  whether 
plaintiff  had  any  rights  at  all,  but  that  plea 
must  be  taken  on  a  separate  issue. 

The  silence  of  the  other  two  brothers  in 
those  matters,  and  even  any  delay  on  the 
part  of  the  plaintiff  to  sue  and  to  interfere, 
may  be  considered  as  a  question  of  evidence 
to  be  circumstances  in  favor  of  the  purchaser, 
defendant. 

We,  therefore,  remand  the  case  to  the 
Lower  Appellate  Court,  to  try  the  question 
of  limitation,  and  also  to  try  whether  the 
consent  is  proved ;  further,  whether  plaint- 
iff has  been  benefited  by  the  sale,  and  the 
elder  brother  was  authorized  to  sell  plaintiff's 
rights,  of  course  on  the  assumption  that  it  is 
first  shown,  or  is  admitted  that  plaintiff  had 
some  rights  at  all. 


The  26th  March  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Suit— Restoration  to  caste—Damages— Com- 
pensation. 

Case  No.  3339  of  1866.    • 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Beerbhoom, 
dated  the  jfth  October  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District y  dated  the  20th  July  1866, 

Gopal  Gurain  (Defendant),  Appellant, 

versus 
Gurain  (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Upctidur  Chunder  Bose  for 
Respondent. 

A  suit  will  lie  for  restoration  to  caste,  and  for  dam* 
ages  and  compensation  for  cost  of  restoration  to  caste. 

When  the  defendant  denies  that  he  did  not  make  any 
accusation,  and  it  is  proved  that  he  did  make  one,  and 
that  it  alone  led  to  the  excommunication  of  the  plaint- 
iff, the  defendant  should  be  allowed  an  opportunity  of 
proving  that  the  accusation  was  not  false,  before  a  de- 
cree for  damages  is  passed  against  him. 

Bayley,  J. — The  pleas  taken  on  this 
special  appeal  are : — 

I.  That  a  suit  for  restoration  to  caste 
and  for  damages  and  compensation  for  cost 
of  restoration  of  caste  cannot  lie. 

II.  That  the  Lower  Appellate  Court  has 
come  to  no  definite  finding  on  the  case,  nor 
considered  special  appellant's  pleas  against 
the  first    Conrt's  judgment    in  respect   to 
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plaintiff's  failing  to  prove  his  allegations,  or 
special  appellant's  denial  of  being  the  cause 
of  plaintiff's  excommunication. 

III.  That  there  is  no  proof  that  the  cost 
of  restoration  to  caste  would  be  that  which 
plaintiff  claims. 

The  plaintiff,  we  observe,  sues  substantial- 
ly for  a  declaration  of  plaintiff's  right  to 
be  restored  to  the  society  of  his  equals 
without  that  loss  of  character  and  of  posi- 
tion which  the  accusation  of  the  defendant 
involved,  and  compensation  for  such  loss  as 
might  be  involved  in  consequence  of  the 
defendant's  ads. 

Defendant's  answer  is  that  he  did  not 
make  the  accusation  or  excommunication, 
and  that,  therefore,  no  injury  accrued  to 
plaintiff,  and  no  compensation  was,  there- 
fore, due. 

The  first  Court  found  that  plaintiff  proved 
his  case,  and  gave  him  a  decree. 

The  whole]  judgment  of  the  Lower  Appel- 
late Court  is  in  these  words,  viz. :  **  Referring 
"to  the  records,  it  appears  that  defendant 
*'  accused  plaintiff  of  adultery :  and  the 
^'  latter  in  consequence  has  been  shut  out 
*'  from  the  society  of  their  relations  and 
"  fraternity.  The  defendant  in  his  answer 
"  does  not  take  any  exception  to  the  amount 
'^estimated  by  plaintiff  as  necessary  to 
*'  restore  him  to  his  caste." 

We  are  of  opinion  that  the  suit  being 
substantially  of  the  character  above  designat- 
ed will  lie.  We  are  further  of  opinion 
that,  as  it  is  clearly  found  as  a  fact  on  evi- 
dence by  the  Lower  Courts  that  the  de- 
fendant did  accuse  the  plaintiff  of  adultery 
and  did  excommunicate  plaintiff,  and  conse- 
quently the  relations  and  (ricnds  would  not 
eat  with  him,  except  after  due  fine  and 
penance,  so  far  being  found  on  facts,  we 
cannot  interfere  in  special  appeal.  But  we 
think  that  an  alternate  plea  arises  in  the 
case  which  the  Court  below  has  omitted  to 
consider,  and  to  give,  the  defendant  an  oppor- 
tunity to  show,  viz,,  that  the  accusation 
found  to  have  been  made  was  not  false,  and 
the  excommunication  ensuing  therefrom  nol 
wrong.  ! 

We  also  think  that  it  was  not  necessary ' 
for  defendant  to  state  in  his  answer  that  the 
damages  sued  for  were  too  much  or  too 
little,  for  his  whole  defence  was  that  there 
was  no  injury,  so  no  compensation  or  damages 
required. 

In  this  view  we  remand  tlys  case  to  be 
retried,  with  reference  to  the  above  remarks. 


The  27th  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges. 

Contribution — Costs. 

Case  No.  3212  of  1866, 

Special  Appeal  from  a  decision  passed  by 
Baboo  Luckhee  Narain  Miller,  Additional 
Principal  Sudder  Ameen  of  Mymensingk^ 
dated  the  26th  July  1S66,  modifying  a 
decision  passed  by  Moulvie  Ali  Newaz 
Khan,  Sudder  Ameen  of  that  District 
dated  the  i^th  September  186^, 

Kisto  Coomar  Chowdhry  (Defendant), 

Appellant, 

versus 

Anund  Moyec  Chowdhrain  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Miller  for 
Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

A  sued  B,  Cy  and  Z>,  for  ptossesaion  and  obtaineda 
joint  decree,  and,  in  satisfaction  of  his  costs,  attached 
B^s  property.  By  in  order  to  save  her  estate,  ^id  the 
demand  in  full,  and  now  sues  C  and  D  for  contnbutioo. 
Held  that,  though  the  decree  was  jointly  aad  equally 
against  all  three,  yet  C  and  D  were  liable  to  B  for  a 
rateat>le  amount  of  costs  in  proportion  to  what  was  their 
interest  in  the  property  decreed  to  A. 

Glover,  J.— The  plaintiff  in  this  case, 
Anund  Moyee  Chowdhrain,  sued  Munee- 
kurnika  Chowdhrain  and  Kisto  Coomar  for 
contribution  under  the  following  circum- 
stances : — 

It  appears  that  one'Gobind  Coomar  sued 
the  three  above-mentioned  persons^  for 
possession  of  land.  He  failed  in  the  Court 
of  first  instance,  but,  on  appeal,  recovered 
possession. 

Muneekurnika  and  Kisto  Coomar  appealed 
specially  against  this  decision,  as  likewise 
did  Anund  Moyee,  the  latter  under  a  separate 
number. 

Both  special  appeals  were  dismissed,  and 
Gobind  took  out  execution  of  his  origmal 
decree,  and,  in  satisfaction  of  his  costs, 
attached  the  property  of  the  judgment-debtor 
Anund  Moyee. 
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Anund  Moyee  to  save  her  estate  from 
sale,  paid  the  demand  in  full^  viz..  Rupees 
803-3-6.  Of  this  sum,  after  deducting  the 
amount  due  on  account  of  her  own  special  ap- 
peal and  her  share  of  costs  in  the  original 
appeal,  there  remained  a  balance  of  407 
rupees  due  by  Muneekurnika  and  Kisto 
Coomar,  for  which  the  present  suit  was 
brought.  • 

The  defendants  replied  that  the  plaintiff's 
interest  was  very  much  larger  than  theirs, 
and  that  their  property  in  the  land  decreed 
to  Gobind  only  extended  to  3  beegahs  odd 
cottahs.  They  objected,  therefore,  to  pay 
an  equal  proportion  of  the  costs. 

The  Court  of  first  instance  found  that  the 
defendants  were  only  interested  to  the  extent 
of  3  beegahs  odd  cottahs  of  land,  and 
assessed  their  proportion  of  the  costs 
accordingly. 

Bat  the  Principal  Sudder  Ameen  on 
appeal  held  that,  as  the  decree  was  joint 
against  all  the  three,  they  were  all  jointly 
and  equally  responsible  for  the  costs,  and 
that  no  question  of  particular  interest  could 
he  gone  into. 

Against  this  order  the  defendants  now 
appeal  specially,  and  we  think  that  their 
objection  must  be  allowed.  It  was  held  to 
be  proved,  and  we  do  not  see  that  it  has  ever 
been  denied,  that  they  were  only  interested 
in  the  land  recovered  by  Gobind  to  the 
extent  of  3  beegahs,  whilst  the  special 
res|K)ndent  claimed  the  remaining  1,058 
beegahs,  and  there  can  be  no  reason  why  the 
special  appellants  should  be  kept  within 
the  four  corners  of  the  decretal  order,  if  it 
were  proved  that  they  had  comparatively  a 
very  small  interest  in  the  property  contested 
in  the  suit. 

The  same  principle  is  laid  down  in  a 
Divisional  Bench  Ruling  of  this  Court  of  the 
ist  August  1865,  Bama  Soonduree  Debia, 
Appellant,  3  Weekly  Reporter  170.  At  the 
same  time  the  special  appellants  are,  of 
course,  liable  to  the  special  respondent  for  a 
rateable  amount  of  costs  in  proportion  to 
what  was  their  interest  in  the  property 
decreed  to  Gobind. 

The  case  must,  therefore,  go  back  to  the 
Principal  Sudder  Ameen  to  find  what  was 
the  interest. of  the  special  appellants  in  the 
land,  the  st^Jbject  of  Gobind's  suit,  and  in 
accordance  therewith,  to  assess  on  each  of 
them  the  proportion  of  costs  due  to  the 
special  respondent. 

The  costs  in  these  cases  will  follow  the 
result. 

Vol.  VII. 


The  27th  March  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Umitation— Section  33,  Act  X.  of  1859. 

Case  No.  3159  of«i866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Behar,  dated  the  i^h 
September  1866,  modifying  a  decision 
passed  by  the  Deputy  Collector  of  thai 
District y  dated  the  nth  May  1866. 

Gossain  Umur  Naraia  Pooree  (Defendant), 

Appellant. 

versus 

Arurut  Lai  alias  Baboo  Jan  (Plaintiff), 
Respondent, 

Mr,  R,  T.  Allan  and  Baboo  Kishen 
Succa  Mookerjee  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Romesh 
Chunder  Mitter  for  Respondent. 

Section  32,  Act  X.  of  1859,  does  not  authorize  the 
recovery  of  only  3  years'  rent,  but  requires  suits  for  the 
recovery  of  rents  to  be  instituted  within  three  years 
from  the  end  of  the  Bengal  or  Fuslee  year,  as  the  case 
may  be. 

Kempy  J, — This  was  a  suit  for  rent  from 
1270  to  Falgoon  1273.  The  amount  of 
jumma  is  not  in  dispute. 

The  first  Court  gave  the  plaintiff  a  decree 
for  the  whole  of  his  claim  minus  150  rupees 
claimed  on  account  of  unauthorized  abwabs. 

In  appeal  the  Judge  held  that  that  portion 
of  the  claim,  which  was  for  the  rent  of  the 
first  six  months  of  1273,  was  barred  under 
Section  32,  Act -X.  of  1859,  as  under  that 
Section  more  than  three  years  of  back  rent 
cannot  be  recovered.  To  this  extent  the 
decision  of  the  first  Court  was  amended. 

In  special  appeal  it  is  contended  by  the 
defendant — 

I  si, — That  the  rents  from  the  kist  of 
Assin  1270  to  kist  Falgoon  of  the  same  year 
are  altogether  barred. 

2nd. — ^That  the  plaintiff  ought  to  have 
been  called  upon  to  submit  his  accounts  to 
show  whether  the  amounts  admitted  to  have 
been  paid  by  the  defendant,  and  which  the 
plaintiff  has  credited  to  bukeya  or  old 
balances,  did  not  more  than  cover  what  was 
due  under  that  head,  leaving  a  surplus  to  the 
credit  of  the  current  rent. 

^rd, — Th{||  the  Judge  has  not  deducted 
certain  items  aggregating  Rupees  387,  which 
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the  defendant  paid  to  the  superior  landlord,  | 
and   which  were  admitted  by  the  plaintiff 
in    his    examination    before    the    Deputy 
Collector. 

The  plaintiff  prefers  a  cross-appeal  against 
that  portion  of  the  Judge's  decision  which 
disallows  the  claim  for  the  rent  of  1273. 

On  the  firsi  point  .we  are  clearly  of 
opinion  that  the  claino^  for  the  rent  of  1270 
is  not  barred.  Act  X.  of  1859  does  not 
authorize  the  recovery  of  only  three  years' 
rent.  Suits  for  the  recovery  of  rents  may 
be  instituted  within  three  years  from  the 
end  of  the  Bengal  year,  or,  as  in  this  case, 
the  Fuslee  year. 

This  suit  having  been  instituted  within 
three  years  from  the  last  day  of  the  month 
of  Jejrt  1270,  the  claim  for  the  rent  due  up 
to  that  month  wajS  clearly  not  beyond  time. 

The  second  objection  is  untenable.  The 
receipts  accepted  by  the  defendant  were  for 
the  back  rent^  a^nd  the  chalans  of  payment 
did  not  specify  to  wi?at  h^ad  of  account 
eaah  sum  was  to  be  credited.  The  plaintiff 
was,  therefore,  clearly,  entitled  to  credit  the 
sums  paid  to  the  old  balances.  The  plaint- 
\^  was  examined  in  Court,  and  the  defendant 
b3|d,  therefore,  ample  opportunity  to  cross- 
examine  as  to  the  amount  credited  to  old 
balances,  and  as  to  the  existence  of  any  over- 
payment in  that  account  which  was  available 
to  the  credit  of  the  current  rent 

With  reference  to  the  /hird  ground  taken 
by  the  defendant,  special  appeltant^  we  find 
that  credit  was  given  by  the  Deputy  Col- 
lector for  the  items  aggregating  387  rupees. 
The  account  drawn  up  by  the  Deputy 
Collector  was  accepted  by  the  Judge  after 
scrutiny,  and  the  grounds  of  appeal  to  the 
Comt  below  do  not  raise^  this'  point  very 
dearly. 

In  the  matter  of  the  cross-appeal  of 
the  plaintiff,  it  is  clean  that  his  claim  for 
the  rents  of  1271,  1272,  and  1273,  cannot 
be  held  to  be  beyond  time.  The  plaintiff's 
suit  being  instituted  within  three  years  from 
the  last  day  of  Jeyt  1270,  he  is  entitled  to 
recover  what  was  due  on  account  of  1270 
and  also  the  rent  for  1271,  1272,  and  1273, 
which  cannot  fall  within  the  provisions  of 
the  period  of  limitation  laid  down  in  Section 
3a,  Act  X.  of  1859. 

The  appeal  of  the  defendant,  special 
appeUant,  is  dismissed  with  costs  and  in- 
tetest,  and  the  cross-appeal  of  plaintiff  de- 
creed, and  the  decision  of  the  Jiidge 
amended  with  costs  and  interes^g 


The  27ih  March  1867. 

Preseni  : 

The  Hon'ble  H.  V.  Bayley  an^Shumbhoowrth 

^ndit,  y!udg€s. 

Withd;raw<d  of  suit-Fresli  fiiit 
Case  No.  3275  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  i6th  Sep- 
temher  1866,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  26th  February  1866, 

Modhoo  Soodun  MuUck  and  others 
(Plaintiffs),  Appellants. 

versus 

Pauch  Cowrec  jMulick  and  others 
(D^^fendants).  Respondents. 

Baboo  Khettur  Mohun  Mooherjmc  for 
Appellants. 

Baboo  Romanath  Rose  for  Respondents. 

A  plaintiff  withdrawing  a  former  suit  .wAout 
obtaining  any  express  power  from  the  Court  to  'ostjtute 
a  fresh  action  is  not  precluded  from  bringing  such  fitsn 
action  under  Act  X.  of  1859. 

Pundii,  7.— Act  X.  of  1859  doe3  i>C)t  con- 
tain any  Section  corresponding  to  Sectio?  97 
of  Act  VIII.  of  185.9,  and  ihorefore  we  dm^ 
concur  with  the  Lower  Appellate  Co*rt  tW, 
because  the  former  suit  of  the  speci/il  ^ 
pqllaAt  was  withdrawn  by  biw.  witbp»^  ^ 
taining  any  express  power  from  tb.e  vourt 
to  institute  the  present  action,  the  special 
appellant  cannot  institute  this  suit. 

We  do  not  deny  that,  if  the  fanner  s^i 
of  the  special  appellant  had  been  Uied,  ^ 
indicated,  and  decided  against  the  speciai 
appellant,  he  could  not  institute  the  present 
action,  as  both  of  them  relate  to  the  same 
subject-matter  against  the  same  defenoani, 
and  it  would    really   be    then   res  adjuas- 

The  very  precedent  quoted  by  the  i/)™ 
Appellate    Court    against    the   special   ap- 
pellant, pages  148,  150,  Marshall,  Volume 
I.,  in  its  conclusions  entirely  supports  ou 
view.  ^Q 

We,    accordingly,    remand    the   case 
the   Lowcf    Appellate    Court   to   re-iry  i» 

merits. 
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TlilB  27th  March  1867. 

Present ': 

Tfeife  Hoh'ble  H.  V.  Bayley  and  Shumbhootiath 

Pandit,  Juelges, 

SM  by  HlflAAoo  WiddW— Snit  b^  R«v^i<Hier. 

Case  No.  3344  of  1866. 

Spetial  Appeal  from  a  decision  passed  hy  the 
Prika'pal  judder  Ameen  tf  ChHtagongy 
deded  the  2nd  October  i866,  ^rming  a 
decision  passed  by  the  Sudder  Ameen  of 
ihat  District,   dated    the    2^th    December 

Shurtit  Chunder  Sein  (Plaintiff),  Apptllant, 

versus 

Molhooranath  Pudatick  (Defetidant), 
Respondent. 

Baboos  Chliftder  Madhnb  Ghose  and  Shushei 
Bhoosun  Bost  for  Apt)ellant. 

Mr.  R,  E.  Twidale  for  Respondent. 

Thoug^h  a  reversioner  cannot  obtain  possession  dur- 
\nf^  tlie  lifetime  of  a  Hindoo  widow,  yet  he  may  be 
entitled  tb  a  declaration  ii-fibther  ^he  aiiienations  maae 
hf  the  widow  are  or  are  not  valid  and  binding  6n  the 
aosolute  heir.  If  the  reversioner  can  prove  that  wilful 
default  is  about  to  take  place,  he  \vnl  be  entitled  to 
suich  relief  from  the  CodH  as  will  prevent  the  appre- 
hended occurrence  of  a  .sale  for  arrears. 

Pundit,  y. — It  is  admitted  by  the  special 
appellant  that  he  is  not  entitled  to  obtain 
possession  during  (he  life  of  his  maternal 
grand-mother ;  but  we  do  not  see  why  the 
Lo^'er  Appellate  Court  should  not  try  whether, 
as  reversioner,  plaintiff  is  not  entitled  to  a 
decision,  whether  the  alienations  made  by  the 
widow  are  or  are  not  legal  under  the  Hindoo 
Law^  and  why  special  appellant  should  not 
Obtain  a  declaration,  that,  if  these  alienations 
m/dxt  invalid,  they  are  not  binding  upon  him 
or  any  other  who  may  hereafter  succeed  as 
Msoiute  heir.  The  Lower  Appellate  Court 
might  have  been  considered  to  have  already 
decided  this  question,  had  it  first  decided 
whether  plaintiff  is  the  reversioner  to  the 
property  in  dispute,  or  whether  the  whole  of 
k  is  the  estate  of  the  maternal  grand-father 
oi  the  special  appellant,  and  whether  the 
maternal  grand-mother,  as  alleged,  has  sold 
for  legal  purposes.  All  these  questions  had 
to  be  decided  before  the  one  as  to«thci  rever- 
sionte'a  right  to  the  declaration  be  asked  for 
could  be  determined. 


The  respondent  refers  to  the  Full  Bench 
Decision  of  tW«  CoUtt  of  three  Judged 
(the  Ticaree  case,  page  i,  Volume  VI.,  Week- 
ly Reporter).  The  facts  of  that  case,  how- 
ever, wfere  different  frbm  those  of  the  present 
one. 

Special  appellant  further  pleads  that  the 
Ix)wer  Appellate  Court  ha$  not  tried  the  plea 
that  the  deifendant  was  about  to  cnuse  the 
sale  of  the  property  for  arrears  of  revenue 
by  a  wilful  default. 

After  hearing  Counsel  ^d  referring  to  the 
record,  we  do  not  think  it  is  a  judicial 
reason  answering  to  this  last  plea  .to  sHJr 
that  the  plaintiff  can.othenvise  than  by  this 
suit  prevent  the  sale  if  he  choose. 

If  plaintiff  establishes  the  charge  of  a  wil- 
ful default  being  about  to  take  place>  th(^ 
will  entitle  him  to  such  relief  frotri  the 
Court  below  as  will  prevent  the  apprehended 
occurrence  oif  a  sale  for  arrears.  A  rever- 
sioner hAs  a  right  lb  sue  to  prevent  wa^te» 
and  such  a  sale  Wbiiid  be  wilful,  and  thus 
d  fraudulent  roil  waiste  of  property. 

We,  Accordingly,  remand  this  case  tb  Ihe 
Lower  Apipellate  Court  to  re-try  this  case^ 
wjlh  reference  to  the  above  remarks. 


The  28th  March  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macphfetson, 

yn^ges. 

Breach  of  Contni^— Liquidated  datauiAel^ 
Specific  perfomuuice— Pleadiai:. 

Cdse  No.  278  of  1866. 

Regular  Appeal  from  a  decision  passtd  by 
Mr,  A'.aV.  Pear  Sony  Judge  of  Tirhoot,  dvtiti 
the  2Sfh  Mi\y  *iS66. 

Mussamut   Ashrufoonissa  Begum  (rtairititt), 

Appelldhty 

versus 

Mr.  Stbu-arl  and  others  (Def^ndahts), 
Respondents. 

Mr,  A,  T.  T.  Peterson,  Baboo  Bama 
thUrh  BAhe'rJee,  and  Moonshee  Aineer  Alt 
fbr  Appellant. 

Mr,  R.  V,  Doyne  fbr  Respibndeiits. 
Suit  laid  at  Rupees  30,000. 

Wher^  the  pkrtite  to  a  cofltraCfc  stipulate  tor  Ih^  jd^. 
ment  of  a  specified  sum  for  any  fareadi  6{  tt:  ihamt 
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A  plaintiff)  who  sues  for  damages  and  is  entitled  to 
tbena,  cannot  likewise  be  entitled  to  specific  performance 
or  to  an  injunction  against  the  further  breach  of  the 
agreement. 

In  a  suit  for  breach  of  contract,  it  is  open  to  the 
defendant  to  plead  in  that  suit  (without  being  obliged 
to  bring  a  fresh  suit)  that  the  plainti^,  being 
the  first' to  break  the  agreement,  cannot  now  sue  for 
damages  for  something  subsequently  done  by  the  de- 
fendant in  contravention  of  it. 

Lock,  y, — It  appears  that,  in  the  year 
1858,  a  boundary-line  was  laid  down  by  the 
plaintiff  as  proprietor  of  Hurpore  Rewaree 
Factory  and  Mr  Wilson,  the  then  Manager 
and  one  of  the  partners  in  the  Jitwarpore 
Indigo  Concern,  with  the  view  to  prevent 
disputes  and  interference  with  one  another's 
cultivation.  An  agreement  bearing  date  the 
24th  October  1858  was  drawn  up  in  terms  to 
the  following  effect,  and  each  party  declared 
himself  liable  to  a  penalty  of  Rupees  20,ocx) 
should  he  infringe  any  of  the  conditions  of 
the  agreement  executed  between  them  : — 

"  Whereas,  since  a  short  period,  a  dispute 
"  with  regard  to  the  fixing  of  a  limit  arose 
"between  the  Kotee  at  Hurpore  Rewaree 
"  and  the  Kotee  of  Jitwarpore,  Pergunnah 
"  Suresa,  therefore  now  a  settlement  between 
"  me  (Wilson)  and  the  said  Mussamut  (Ashruf- 
"oonissa  Begum)  through  the  intervenlidn 
"  of  Mr.  John  Martins,  Manager  and  Agent 
"of  Kotee  Kurmole,  in  the  presence  ol 
"  Syud  Mahomed  Tukee  Khan,  &c.,  with  re- 
"  gard  to  fixing  a  surhud  or  boundary 
"  between  the  said  two  koiees,  was  thus  con- 
"  eluded :  that  Mouzahs  Ruhimpore  Arbi- 
kar,  Russoolpore  Palama,  Lukmeepore, 
Moheshputee,  Sugownia,  Sookool,  Soopool, 
*'  Bumawan,  Hurpore  Rewaree.  Ameersing- 
"  pore,  Deolee.and  Sohumtola  Malikana,  Per- 
"  gunnah  Suresa,  Asulee  Mai  Dakhelee,  are, 
"  from  1266  F.  S.,  included  within  the  bound- 
"ary  of  the  Kotee  at  Hurpore  Rewaree,  and 
**  that  Mouzah  Bikabat  alias  Lohagurrh  will 
**  also  be  included  in  the  boundary  of  the 
"Kotee  at  Hurpore  Rewaree  from  1272 
"  F.  S.  after  the  expiry  of  the  lease  of  the 
"Kotee  at  Jitwarpore  which  ends  in  1271 
"  F.  S.  And  after  the  expiration  of  the 
"  term  in  question,  I  or  my  representatives, 
"  or  other  maliks  or  mookiears  of  Kotee 
"Jitwarpore,  shall  in  no  way  interfere  with 
"the  said  mouzahs  or  with  the  cultivation 
"  of  indigo,  and  taking  a  ticca  or  giving  a 
"kutkina  or  any  other  matter  durmg  the 
"existence  of  the  Kotee  at  Hurpore  Re- 
"waree."  The  instrument  then  makes 
over  certain  lands  in  the  said  villages  held 
by  the  Jitwarpore  factory  from  the  ryots 
:by  a  kutkina  lease  to  the  said  Mussamut 
as  falling  within  the  boundwy  of  Hur- 
pore Rewaree,  and   then  goes  on  to  say: 


u 
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"  If  the   said   Mussamut  or  her  mooktears 
''  or  karpurdauzes,  or  the  purchasers  of  the 
"  Kotee  at  Hurpore  Rewaree,  or  myself  or 
''  my   representatives,  or   my   mooktears  or 
"karpurdauzes  of  the  said  kotee  at  Jitwai- 
"  pore,  /'.  e.,  any  body  on  either  part  connect- 
"  ed  with  the  Kotees  at   Hurpore   Rewaree 
"  and   Jitwarpore,    transgress    the    Sorhad* 
''  bundee  limit,  or  shall  in  any  way  interfere 
''  by  planting  indigo  and  taking   ticca  and 
"  kutkina   pottahs   and   other  writings,   &c., 
"  or  at  any  other  time,  then  the  party  trans- 
'*  gressing  or  interfering  shall  be    liable  to 
'*  pay  a  sum  of  Rupees  20,000,  of  which  a 
"  half  is  Rupees  10,000  as  compensation  or 
"  damage  caused  by  him,  that  is,  when  any 
"  one  from  amongst  the   servants  of  either 
"  of  two  kotees,  shall,  contrary  to  the  Sur- 
"  hud-bundee,  in  any  way  interfere  with  the 
"  planting  of  indigo  and  the  taking  of  ticca 
"  or  kutkina,  &c.,  or  infringe  the  conditions 
"  entered  in  this  deed,  then  the  Court,  on 
"institution  of  a  suit  and  the  claim  being 
"  proved,   will   cause    the    infringing    party 
"  to  pay  the  said  damage-money  to  the  com* 
"  plainant,  and  the  Court  shall  not  in  any 
*  way  take  into  consideration  any  objections 
"  set  forth  by  either  party." 

The  plaintiff  comes  into  Court  to  recover 
the  penally  mentioned  in  the  agreement,  on 
the  allegation  that  defendant  has  violated 
the  terms  of  the  agreement  in  the  following 
instances:  That  on  the  i6th  October  1862, 
he  took  a  lease  of  Mouzah  Buldhurpore 
Relout  alias  Lugawniah  within  the  plaint- 
iff's boundary  for  seven  years ;  that,  in  like 
manner,  he  has  taken  leases  for  Mouzah 
Ruhimpore,  Arbikar,  Russalpore,  Bhnteah, 
Luckmonypore,  on  26th  January  1865, 
notwithstanding  that  these  villages  were 
held  in  lease  by  plaintiff,  and  her  lease  has 
not  expired,  and,  in  contravention  of  the 
terms  of  their  agreement,  he  has  had  in- 
serted a  clause  in  his  lease  by  which  the 
defendant  is  debarred  from  underletting  the 
same.  Further,  that  he  has  induced  some 
of  the  ryots  of  Ruhimpore  Arbikar  to 
cultivate  indigo  for  him,  and  has  misappro- 
priated the  crops  on  250  beegahs  of  land 
cultivated  by  the  ryots  in  Mouzah  Buldhur- 
pore, and  caused  obstruction  to  the  cultiva- 
tion of  indigo  in  Mouzah  Ruhimpore  Arbi- 
kar, and  the  plaintiff  prays  that  she  may 
recover  the  amount  of  penally  entered*  in 
the  deed  of  October  1858;  ana  that,  as  the 
villages  named  above  are  within  the  bound- 
aries of  plaintiff's  factory,  she  may  obtain  a 
kutkina  lease  and  possession  thereof,  and 
thai  the  leases  obtained  by  the  defendants 
may  be  set  aside. 
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The  defendants,  Wilson  and  Stewart,  have 
filed  separate  statements  denying  iheir  lia- 
bility, pleading  limitation,  and  urging  that 
plaintiff  was  the  first  to  break  through 
the  terms  of  the  engagement ;  that  plaintiff 
can  only  sue  for  damages,  but  cannot  de- 
prive them  of  the  lands,  and  that  she  is 
entitled  only  to  actual  damages. 

Stewart,  in  addition  to  the  pleas  urged  by 
his  co-defendant,  pleads  that  the  contract 
was  entered  into  by  Wilson  without  the 
consent  of  his  co-partners,  that  the  penalty 
is  personal  to  Wilson,  that  the  contract  is 
not  binding  on  the  present  proprietors  of  the 
factory. 

The  Judge  dismissed  the  case,  holding 
that  plaintiff  was,  under  any  circumstances, 
entitled  only  to  actual  damages,  and,  having 
failed  to  prove  any  such  damage,  she  could 
recover  nothing. 

An  appeal  has  been  preferred  from  the 
judgment  of  the  Lower  Court,  and  the 
points  proposed  for  our  determination  are  as 
follows :  Whether  the  sum  of  Rupees  20,000 
mentioned  in  the  agreement  of  24ih  October 
1858  is  to  be  considered  as  penalty  or  liqui- 
dated damages ;  whether  plaintiff  is  not  entitled 
to  specific  performance,  as  well  as  to  recover 
the  amount  of  damages.  If  it  be  held  that 
plaintiff  is  not  entitled  to  recover  damages, 
whether  she  is  not  entitled  to  specific  per- 
formance. Whether  the  act  of  Wilson'  is 
not  binding  on  Stewart,  who  purchased  into 
the  factory  some  years  after  the  agreement 
was  made,  so  as  to  render  him  liable  for 
damages.  Whether  the  fact  that  plaintiff 
had  herself  first  acted  in  contravention  of 
the  agreement,  should  not  have  been  deter- 
mined in  this  suit. 

Looking  at  the  terms  of  the  agreement, 
we  think  that  the  intention  of  the  parties 
is  expressed  in  language  as  to  the  meaning 
of  which  there  can  be  no  mistake.  The 
intention  is  this :  *'  Whoever  fails  to  keep 
the  agreement  as  to  the  boundary-line,  shall 
pay  to  the  other  Rupees  20,000."  The  words 
are  clear,  and  the  intention  reasonable,  con- 
sidering the  nature  of  the  property  with 
which  the  parties  were  dealing,  and  that  the 
object  was  to  put  an  end  to  boundary-dis- 
putes between  the  two  indigo  factories. 
The  rule  applicable  to  such  cases  is  to  be 
found  stated  in  Addison  on  Contracts  (pp. 
1072-3,  j/A^<//7.);  '*If  the  damages  arising 
*'  from  a  breach  of  contract  are  of  an  uncer- 
•*tain  nature,  and  the  parties  have  chosen 
*'to  assess  and  fix  them  beforehai^d  by  con- 
"  sent  and  agreement  among  themselves,  and 
•*  the  amount  agreed  upon  is  no  more  than 


"  what  may  be  a  fair  and  reasonable  measure 
•'of  damages,  equity  will  grant  no  relief 
"from  it.  If  the  indenture  or  memorandum 
"of  agreement  contains  covenants  or 
"promises  for  the  performance  of  various 
**  acts  and  duties,  and  then  provides  for  the 
"  payment  of  one  large  sum  by  way  of  com- 
"pensation  in  case  of  the  non-performance 
"  of  all  or  of  any  one  of  the  things  stipulate 
"ed  to  be  done,  and  the  damages  in  every 
"  case  of  non-performance  are  altogether 
"  uncertain  and  incapable  of  accurate  valu- 
''ation,  the  sum  agreed  to  be  paid  will  be 
''treated  as  liquidated  damages,  and  not  as 
"a  penalty.  But,  if  a  contract  contains 
"stipulations  for  the  performance  of  divers 
"things,  and  the  damages  resulting  from 
"the  non-performance  of  some  of  them 
"are  capable  of  being  measured  by  a  pre- 
"cise  sum,  and  one  sum  is  stipulated  to 
"  be  paid  in  respect  of  the  non-performance 
"  of  the  contract  generally,  that  sum  is  a 
"penalty,  although  the  parties  may  choose 
"  to  call  it  liquidated  damages,  and  even 
"  expressly  declare  that  it  is  not  penalty." 

The  present  case  seems  to  us  to  fall  direct- 
ly within  the  principle  of  the  decision  of 
the  Court  of  Queen's  Bench  in  Reynolds 
versus  Bridge,  26  L.  J.,  Q  B.  12,  and  Mer- 
cer versus  Seving,  27  L.  J.,  Q  B.  291.  The 
plaintiff,  in  fact,  stipulated  that,  within  cer- 
tain limits,  she  alone  should  carry  on  and 
enjoy  the  business  of  indigo  planting,  and 
she  provided  against  interruptions  in  that 
business  by  the  neighbouring  factory  then 
managed  by  the  respondent  Wilson.  It 
was  difficult  to  ascertain  the  damage  which 
might  be  sustained  by  such  interruptions, 
and  indeed  it  is  impossible  to  say  what  dam- 
as^e  might  not  accrue  in  a  business  such 
as  indigo  planting  from  the  neighbouring 
factory  extending  its  operations  across  the 
limits  occupied  even  in  only  one  instance. 
The  parties  accordingly  thought  it  better 
to  say  that  any  breach  should  be  valued  with 
a  liability  to  pay  Rupees  20,000 ;  and  the 
arrangement  seems  to  us  perfectly  fair  and 
reasonable.  We  think  that  the  Lower  Court 
was  wrong  in  treating  the  case  as  one  of 
penalty,  and  not  of  liquidated  damages. 

The  plaintiff  having  sued  for  damages,  and 
being  entitled  to  them,  cannot  be  likewise 
entitled  to  specific  performance,  or  to  an 
injunction  against  the  further  breach  of  the 
agreement.  Ii  appears  to  us  that  she  has 
agreed  that  Rupees  20,000  shall  represent 
the  full  damage  sustained  by  her  by  any 
amount  of  Reaches  of  ihe  agieement.  De- 
crees for  specific  performance  are  usually 
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made  only  in  cases  in  which  it  is  supposed 
to  be  impossible  to  give  satisfactory  compen- 
sation by  way  of  money-damages:  Here  a 
money-value  is  put  by  the  plaintiff  herself  on 
any  injury  which  might  arise  from  a  breach 
of  the  contract,  and  we  know  of  no  principle 
on  which  she  can  be  entitled  to  specific  per- 
formance also. 

As  regards  the  respondent  Stewart,  we 
think  that  the  plaintiff's  suit  must  be  dismiss- 
ed with  costs,  he  being  in  no  way  bound  by  the 
agreement  entered  into  by  Wilson.  Stewart 
is  the  purchaser  of  the  8-annas  share  of 
Beckwith,  for  whom,  among  others,  Wilson 
professed  to  be  acting  when  he  signed  the 
agreement.  But,  eveh  supposing  Wilson  to 
have  had  full  authority  from  Beckwith  to 
make  the  agreement  on  his  behalf,  still  that 
agreement  will  not  necessarily  affect  Stewart 
personally,  he  not  being  shown  to  have  been 
aware  of  its  existence,  when  he  purchased 
feeckwith's  share,  and  not  being  proved  ever 
to  have  accepted  any  liability,  or  even  to 
have  acted  under  the  agreement.  There 
is  no  authority  whatever  for  saying  that 
such  a  contract  runs  with  the  land  into 
^hos^  hands  soever  thfe  land  hiay  come.  It  is 
%  mere  |>et'Sonal  cohtratt  binding  personally 
Wilsoh  feitid  those  who  executed  the  contract 
thrtjugh  Wilfeoh.  It  is  said  that  Stewart 
has  ratified  the  agreement  by  taking  rent 
from  the  plaintiff  under  its  terms.  Stewart 
has  taken  i-ent  under  the  leases  granted  by 
Wilsoh  to  the  plaintiff  at  the  time  when  the 
contract  Was  made,  but  his  doing  so  does 
hot  show  either  that  he  was  aware  of  the 
existence  of  that  contract,  or  that  he  consent- 
ed to  it. 

1" here  remains  only  one  other  point  which 
it  is  necessary  to  notice.  It  is  pleaded  that 
the  plaintiff  had  been  the  first  to  infringe  the 
terms  of  the  contract  by  taking  a  lease  of 
the  titpara  village,  which  lies  within  the 
boundary  of  the  Jitwarpore  factory:  and 
it  is  urged  that  she,  being  the  first  lo  break 
the  agreement,  cannot  now  ask  the  Court 
to  give  her  damages  for  something  subse- 
quently done  by  defendant  in  contravention 
of  it.  On  the  other  side  it  is  contended 
that  this  plea,  whether  true  or  not,  cannot 
bfe  heard  in  the  present  suit,  but  should  form 
the  subject  of  a  separate  suit ;  that  it  wotild 
be  inconvenient  and  irregular  to  try  such  a 
plea  in  the  present  suit.  We  find  that  the 
Judge  has  refused  to  enquire  into  it;  but 
we  think  that  it  was  a  material  issue,  and  that 
We  afe  not  prevented  ffom  receiving  proof 
of  it  from  the  respondent,  andtthat  it  may 
be  disp6sed  of  without  cairting  any  confu- 


sion in  the  case.  As,  however,  there  is  no 
evidence  on  the  record  to  enable  the  Court 
to  dispose  of  this  issue  in  a  satisfactory 
manner,  we  remand  the  case  to  the  Judge 
under  Section  354,  Act  VIII.  of  1859,  with 
instructions  to  allow  the  parties  to  produce 
evidence  in  support  of  and  agaitist  the 
allegation,  and  the  Judge,  after  trying  the 
issue  and  determining  whefher  plaintiff  did 
or  did  not  break  the  contract  in  the  manner 
Slated  by  the  defendant,  respondent,  will  remit 
his  finding,  and  the  evidence  so  taken  for 
the  final  orders  of  this  Court. 


The  28th  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Altematiye  plea. 

Case  No.  3176  of  1866. 

Special  Appeal  from  a  decision  passrd  by  iht 
Principal  Judder  Ameen  of  Hooghly,  dated 
the  26tk  September  1866,  reversing  a  ded^ 
sion  passed  by  the  Moonsiff  of  Serampbre, 
dated  the  jtst  January  1866, 

ShuhochUree  Dossee  and  another 
(Defendants),  Appellants, 

versus 

Showdaminee  Dossee  (Plaintiff), 
Respondent, 

Bahoos  Hem  Chunder  Banerjee  artd  ChuH- 
der  Afadhub  Ghose  for  Appellants. 

Baboo  Kalee  Prosunno  Duti  for 
Respondent. 

I  Where,  from  the  way  in  which  the  issues  were  fi-aitied 
I  and  the  pleadinffs  worded,  it  was  clear  that  there  w«i 
!  no  contention  on  the  part  of  the  defendant  as  to 
whether  the  terms  of  the  deed  on  \i\C\c^i  the  sjiit  was 
based  had  been  strictly  complied  with  or  not,  but  the 
factum  of  the  deed  itself  was  only  put  in  isfen^  by  tit^ 
defendant— Held  that  this  was  not  a  case  in  whidk 
the  defendant  was  entitled  to  fall  back  upon  an  alter- 
native plea  and  raise  the  question  of  compliance. 

Kemp,  y. — This  was  a  suit  under  the 
following  circumstances : — 

The  plaintiff  alleges  that  the  defendant 
contracted  to  sell  to  him  the  property  in 
dispute,  and  that  he  received  from  the 
plaintiff  Rupees  100  as  earnest-money.  The 
balance  was  to  be  paid  in  one  thonth  and  a 
half  when  a  deed  of  conveyance  was  to  be 
executed. 

The  plaint  recites  ihfe  payment  of  the 
earnest-money  (the  number  of  the  Bank 
Note  even  is  given)  and  proceeds  to  state 

f 


^^^70, . 


Civil 


-^lUC   WEEKLY    KEPO&TSR. 


Rulings, 


307 


that  the  plaintiff  repeatedly  tendered  the 
balance  of  the  purchase-money  to  the  de- 
fendant within  the  stipulated  period,  and  that 
the  defendant  refused  to  receive  it  or  to  exe- 
cute a  conveyance.  The  suit  was  for  speci- 
fic performance,  and  the  balance  of  the  pur- 
chase-money was  tendered  in  Court 

The  defendant's  case  was,  after  taking  some 
technical  objectiqns  to  the  value  of  the  stamp 
and  non-registry  of  the  deed,  that  he  never 
executed  the  deed,  that  he  never  received  the 
earnest- money,  and  that  his  joining  his 
mother  in  such  a  transaction  was  whollv 
improbable. 

The  Court  of  first  instance  raised  issues 
not  as  to  a  compliance  or  non-compliance 
with  the  terms  of  the  deed,  but  simply  as  to 
the  execution  and  bona  fides  of  the  deed,  and 
found  that  the  deed  was  not  executed  at  all. 

In  appeal  the  li^fincipal  Sudder  Ameen 
found  that  the  deed  was  executed,  and  de- 
creed that  the  plaintiff  was  entitled  to  posses- 
sion of  the  land  in  dispute,  and  that  the 
defendant  was  to  execute  ^  deed  of  convey- 
ance on  the  piainliff  paying  the  balance  of 
purchase-money. 

In  appeal  it  is  contended  that  the  Prin- 
cipal Sudder  Ameen  was  wrong  in  decreeing 
the  plaintiff's  suit  on  the  bare  finding  that 
the  deed  was  executed,  without  entering 
into  the  question  whether  the  plaintiff  per- 
formed his  part  of  the  contract  and  paid  or 
tendered  the  balance  of  the  purchase-money 
within  the  term  stipulated  upon. 

The  form  of  the  decretal  order  is  also 
objected  to  as  vague,  inasmuch  as  it  does 
not  provide  when  or  within  what  time  the 
plaintiff  was  to  pay  the  balance  of  the  pur- 
chase-money. 

We  think  that  this  is  not  a  case  in  which 
the  defendant  is  entitled  to  fall  back  upon 
an  aUernative  plea.  The  plaint  clearly 
sets  out  the  plaintiff's  whole  case.  The 
defendant  altogether  denied  the  execution 
of  the  deed;  he  allowed  issues  to  be  raised 
and  went  to  trial  upon  the  question  of  the 
execution  of  the  deed,  and  upon  that  ques- 
tion alone  he  was  successful  in  the  first 
Court;  in  the  Appellate  Court  he  permit- 
ted the  same  issues  to  be  tried,  and  did  not 
attempt  to  contend  that  the  plaintiff  had 
(assuming  the  deed  to  be  proved)  failed  to 
comply  with  any  of  the  terms  thereof.  In 
short,  from  the  way  in  which  the  issues  were 
framed  and  ^he  pleadings  worded,  it  is  clear 
that  there  was  no  contention  as  to  whether 
the  terms  of  the  deed  had  been  strictly 
complied  with  or  not,  but  the  factum  of  the 
deed  itself  was  put  in  issue. 


The  decretal  order  of  the  Court  below  is» 
we  think,  a  proper  one.  The  plaintiff  prays 
in  his  plaint  to  be  permitted  to  lodge  the 
balance  of  the  purchase-money,  and,  as  a 
matter  of  course,  he  must  pay  it  into  Court 
before  the  defendant  can  be  called  upon  to 
execute  a  conveyance.  If  the  defendant^ 
after  payment  of  the  balance  of  the  pur- 
chase-money, neglect  or  refuse  to  execute  the 
conveyance,  the  plaintiff  is  at  liberty  to  pro- 
ceed under  the  provisions  of  Section  202 
of  Aa  VIII.  of  1859. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  28th  March  186.7. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  104,  Act  X.  of  1859— Sale— trre^fularity 

— Damages* 

Case  No.  3210  of  i866. 

Special  Appeal  from  a  decision  pcused  by 
the  Principal  Sudder  Ameen  of  Mymen- 
singht  dated  the  2^th  September  1866, 
reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District^  dated  the  nth 
June  1866, 

Ram  Chunder  Surmah  Chuckerbutty 
(Plaiatiff),  Appellant, 

versus 

Rajah  Kalee  Chunder  Singh  and  others 
(Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Nuleet 
Chunder  Sein  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Section  104,  Act  X.  of  1859,  does  not  enact  that  the 
decree-holder  is  to  pay  damages  whenever  it  may  be 
found  that  there  has  been  an  irregularity  in  publishing  the 
sale-processes,  wholly  irrespective  of  th^  question  whether 
Buch  irregulartt;!  was  caused  by  his  acts  or  omissioas. 
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Kemp,  J. — This  was  a  suit  for  damages 
by  reason  of  an  alleged  irregularity  in  pub- 
lishing the  processes  of  sale  under  Section 
104,  Act  X.  of  1859. 

The  Principal  Sudder  Ameen  held  that 
the  decree-holder  had  not  endamaged  the 
plaintiff,  and  dismissed  the  plaintiff's  suit, 
though  he  at  the  same  time  found  that  the 
non-service  of  the  proclamation  of  ihe  sale 
at  the  house  of  the  judgment-debtor  may 
have  endamaged  the  plaintiff. 

In  special  appeal  it  is  contended  that, 
under  Section  104,  Act  X.  of  1859,  the  fact ; 
of  an  irregularity  in  publishing  a  sale  of , 
moveable  property  existing,  is  alone  suffi-  • 
cient  to  entitle  the  plaintiff,  special  appel-  \ 
lant,  to  recover  damages.  i 

The  property  sold  was  clearly  moveable  , 
property,  and  this  much  is  admitted  that, 
under  Section  98  of  Ad  X.,  all  that  the  judg- ' 
ment-creditor  had  to  do  was  to  point  out  the 
property  which  was  to  be  sold,  and  this  duty 
he  performed,,  for  we  find  a  description  of 
the  property  given  in  the  perwannah  of  the 
Collector  to  the  Nazir  which  could  only 
have  been  prepared  from  information  sup- 
plied by  the  judgment-creditor. 

The  proclamation  of  sale  was  affixed  to 
the  door  of  the  Collector's  cutcherry  as  cer- 
tified by  the  Nazir.  The  proclamation  was 
not  published  at  the  residence  of  the  judg- 
ment-debtor; but,  as  the  Principal  Sudder 
Ameen  has  found  that  this  omission  was 
not  owing  to  the  neglect  of  the  decree-hold- 
er, and  that  his  acts  have  been  bond  fide  and 
have  not  caused  damage  to  the  plaintiff, 
we  cannot  interfere  in  special  appeal. 

The  irregularity,  if  any,*  did  not  vitiate 
the  sale.  The  plaintiff,  under  Section  104, 
Ad  X.  of  1859,  if  he  has  sustained  damage, 
must  sue  the  party  who  has  caused  that  dam- 
age. The  Principal  Sudder  Ameen  has 
found  as  a  fact  that  the  defendant  did  not 
cause  that  damage.  The  suit,  therefore,  as 
against  him  has  been  properly  dismissed. 

Section  104  does  not  enact  that  the 
decree-holder  is  to  pay  damages  whenever 
it  may  be  found  that  there  has  been  an  ir- 
regularity in  publishing  the  sale-processes, 
wholly  irrespective  of  the  question  whether 
such  irregularity  was  caused  by  his  acts  or 
omissions. 

The  appeal  is  dismissed  with  costs  and 
interest.  ^ 


The' 28th  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Execution — Representative — Meane-profits. 

Case  No.  14  of  J867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated 
the  6th  October  1866. 

Muzhur  Ali  alias  Sat  Cowree  Meah  (Decree- 
holder),  Appellant, 

versus 

The  Nawab  Nazim  of  Bengal  (Judgment- 
debtor),  Respondent. 

Baboos  Sreenath  Doss  and  Umbilta  Churn 
Banerjee  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

Where  execution  is  ordered  to  be  taken  out  agfainst 
the  estate  of  a  deceased  jud(|[ment-debtor  and  the  pro- 
perty is  sold,  the  representative  of  the  debtor  cannot  be 
called  to  account  in  execution  for  the  mesne-profits  of 
the  property  while  in  his  hands. 

Lochf  J. — The  decree  was  against  one 
Jamrood  Ali,  whose  estate  on  his  death  went 
to  Ameeroolnissa  Begum,  and  on  her  death 
devolved  with  her  other  property  on  the 
Nawab  Nazim  of  Bengal.  It  has  been  held 
by  this  Court  that  the  Nawab  Nazim  was  lia- 
ble to  the  extent  of  any  property  of  the  judg- 
ment-debtor which  had  come  into  his  hands ; 
and  a  putnee  talook  called  Koocheamara  be- 
longing to  the  judgment-debtor  being  found  in 
the  possession  of  the  Nawab  Nazim  was  sold 
in  execution  of  the  decree :  but,  as  the 
amount  of  it  has  not  thereby  been  satisfied, 
the  decree-holder,  under  the  provisions  of 
Sections  211  and  203,  requires  the  Nawab 
Nazim  to  account  for  the  collections  made 
from  the  property  while  it  was  in  his 
possession. 

Section  210,  Aft  VIII.  of  1859,  provides 
for  the  execution  of  a  decree  against  a  person 
who  dies  before  it  is  fully  satisfied,  and  it 
directs  that,  in  such  cases,  application  for 
execution  shall  be  made  either  against  the 
legal  representative  or  the  estate  of  the 
deceased;  and  Section  an  provides  that,  if 
the  decree  be  ordered  to  be  executed  against 
the  representative,  it  shall  be  executed  in 
the  manner  provided  in  Section  203  of  the 
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Code.  In  the  present  case,  however,  exe- 
cution was  ordered  to  be  taken  out  against 
the  estate,  and  not  against  the  Nawab  as 
representative  of  the  debtor,  and  this  has 
been  done,  and  the  property  sold.  Under 
these  circumstances,  we  do  not  think  that 
the  respondent  can  be  called  to  account  in 
execution  for  the  mesne-profits  of  the  pro- 
perty while  in  'his  hands.  The  appeal  is 
dismissed  with  costs. 


The  28th  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 


Instalment-bond— Section  7,  Act  VIII.  of  1859 
— Relinottishment  of  claim— Mortgage— 
Money-oecree. 

Case  No.  352  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Nurottun  MuUick,  Principal  Sudder 
Ameen  of  Bhaugulpore,  dated  ike  12th 
July  j866, 

Bolakee  Lai  and  others  (Plaintiffs), 
Appellants^ 

versus 

Chowdhry  Bungsee  Singh  and  others 
-(Defendants),  Respondents. 

Mr.  C.  Gregory  for  Appellants. 

Mtssrs,  R»   V,  Doyne  and  R.  E.  Twidale, 
'    apd   Baboos  Mohesh  Chunder  Chowdhry, 
.    Luckhee    Churn  Bose,  and  Chunder  Ma- 
dhub  Ghose  for  Respondents. 

Suit  laid  at  Rupees  14,071. 

Plaiotiff  sued  upon  an  instalment-bond  as  each  suc- 
cessive instalment  fell  due,  and  the  whole  of  his  claim 
on  each  instalment  was  included  in  his  suit.  He  reco- 
vered the  full  amount  of  the  first  instalment  under  the 
first  decree,  and  a  portion  of  the  second  instalment  in 
execution  of  his  second  decree.  He  now  sues  for  the 
unpaid  portion  of  the  second  instalment  and  for  the 
whole  of  the  third  instalment  including  interest.  Held 
that  such  suit  was  not  affected  by  Section  7,  Act  VI 11. 
of  1859. 

Plaintiff^  having  asked  for  and  obtained  the  residue  of 
the  sale-proceeds  after  all  the  judgment-creditors  had 
been  fully  satisfied,  was  held  not  to  have  abandoned  his 
right  as  mortgagee. 

Kempt  J. — This  was  a  suit  to  recover 
Rupees  14,071,  being  the  balance,  principal, 
and  interest  of  the  amount  due  under  two 
decrees,  dated  the  22  nd  December  1863  and 
the  9th  of 'July  1864,  by  the  sale  of  three 

mouzahs  with  dc- 
'  GouraSukhec.  pendencies,  Aslee 

I  K^TMandar.  and  Dakhelee,  not- 

cd  m  the  margin. 

Vol.  VII. 


The  plaint  sets  forth  that  Raj  Coomar 
and  Muddun  Mohun,  the  father  of  Rughoo- 
nath,  borrowed  9,000  rupees  from  the 
plaintiff,  and  executed  an  instalment-bond 
on  the  29th  Falgoon  1268  Fuslee,  corre- 
sponding with  the  20th  March  1861. 

The  amount  covered  bv  the  bond  was 
payable  in  three  equal  instalments,  and  the 
properties  mentioned  in  the  margin  supra 
were  pledged. 

The  plaintiff  sued  as  each  successive  in- 
stalment fell  due.  It  appears  that  he  re* 
covered  the  full  amount  of  the  first  instal- 
ment under  the  first  decree,  and  a  portion 
of  the  second  instalment  in  execution  of 
his  second  decree.  The  present  suit  is  for 
that  portion  of  the  second  instalment  which 
remained  unpaid  and  for  the  whole  of  the 
third  instalment  including  interest,  and  the 
object  of  the  suit  is  to  follow  the  properties 
hypothecated,  and  which  have  passed,  one 
by  private  sale  and  the  remaining  two  by 
sale  in  execution  of  decrees,  into  the  hands 
of  third  parties,  the  defendants  in  this  suit. 

There  are  three  sets  of  defendants  an- 
swering to  the  number  of.  the  estates  claim- 
ed. Their  answers  are  substantially  the 
same,  and  may  be  briefiy  stated  to  be  to  this 
effect — 

That  the  suit  of  the  plaintiff  cannot  be 
maintained,  as  the  plaintiff  relinquished  or 
omitted  in  his  former  suits  a  portion  of  the 
claim  arising  out  of  the  same  cause  of 
action.  Section  7,  Act  VIII.  of  1859,  is 
quoted. 

That  the  plaintiff,  by  sharing  rateably 
with  other  judgment-creditors  in  the  8ale« 
proceeds  of  one  of  the  estates  claimed, 
has  virtually  abandoned  his  position  and 
claim  as  mortgagee.  Section  271,  Act  VIII. 
of  1859,  is  quoted. 

That  the  decrees  obtained  by  the  plaintiff 
were  personal  and  simple  money-decrees, 
and  do  not  in  any  way  bind  the  properties 
which  have  passed  into  the  hands  of  third 
parties. 

That  the  defendants  are   bond  fide  pur- 
chasers  for   a   valuable   consideration    and 
without  notice,  express  or  implied,  of  the 
plaintiff's  lien,  and,  as  such,  are  entitled  to  ' 
the  protection  of  the  Court. 

The  Principal  Sudder  Ameen  of  Bhau- 
gulpore  laid  down  the  following  issues : — 

1st. — Whether  the  properties  of  the 
judgment-debtors  were  mortgaged  or  not? 

2nd. — Whether  the  plaintiff's  lien  is 
extinguished  and  waived  or  not  ? 

jrd, — Can  plaintiff  s  lien  be  revived  or 
not;  and,  If  revived,  whether  such  revival 
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will  affect  the  purchasers  for  valuable  con- 
sideration with  or  without  notice. 

On  the  first  issue  the  Principal  Sudder 
Ameen  found  that  the  properties  were  mort- 
gaged. 

On  the  second  issue  he  observed  that 
there  was  no  evidence  that  the  plaintiff  had 
shared  rateably  in  the  sale-proceeds  of  the 
estate  Rasuck  Mandar,  No.  3,  and  that, 
therefore,  plaintiff's  rights  were  not  aflfccted 
by  Section  271  of  the  Code  of  Civil  Pro- 
cedure, but  that,  having  obtained  money- 
decrees  against  his  judgment-debtors,  which 
decrees  declared  that  there  was  no  lien  u-pon 
the  mortgaged  properties,  the  bond  became, 
as  the  Principal  Sudder  Ameen  remarks, 
**  merged  in  the  decree ;"  that  the  frame 
of  the  plaintiff's  plaint  in  the  former  suits 
and  the  scope  of  the  decrees  obtained  by 
him  were  calculated  to  mislead  the  world ; 
and  that,  consequently,  the  plaintiff  must  be 
held  to  have  waived  his  original  right  of 
lien  on  the  properties. 

On  the  third  issue  the  Principal  Sudder 
Ameen  states  that  there  can  be  no  doubt 
that  the  plaintiff's  lien  can  be  revived ;  but 
the  question  is  whether  to  the  prejudice  or 
not  of  innocent  purchasers  without  notice. 
In  this  case,  observes  the  Principal  Sudder 
Ameen,  it  may  be  conceded  that  the  defend- 
ants purchased  without  notice,  for  the  plaint- 
iff's bond  had  merged  in  the  decrees  ob- 
tained by  him,  and  in  the  decrees  there  was 
no  order  for  keeping  alive  plaintiff's  lien ; 
that,  in  spite  of  all  diligent  search,  the  de- 
fendants could  not  have  made  out  that  there 
were  any  charges  on  the  properties  pur- 
chased by  them,  for  the  decrees  of  the  plaint- 
iffs were  mere  money-decrees  in  which  no 
mention  of  any  mortgage  is  made. 

The  suit  of  the  plaintiff^ was,  therefore, 
dismissed  with  costs. 

The  plaintiff  appeals ;  the  three  sets  of  de- 
fendants also  appear,  and  are  represented  by 
Mr.  Doyne  and  Baboo  Mohesh  Chunder. 
A  cross-appeal  is  taken  by  one  of  the  de- 
fendants, represented  by  Baboo  Mohesh 
Chunder,  who  contends  that  the  suit  of  the 
plaintiff  was  wholly  inadmissible  under  the 
provisions  of  Section  7,  Act  Vlll.  of  1859. 

We  shall  dispose  of  the  cross-appeal  first, 
for,  if  the  suit  be  not  maintainable,  it  is 
obviously  useless  to  go  into  the  other  points 
raised  in  the  argument  before  us. 

Section  7  of  Act  VIII.  of  1859  enacts  that 
**  every  suit  shall  include  the  whole  of  the 
"claim  arising  out  of  the  cause  of  action, 
"  but  a  plaintiff  may  relinquish  any  portion 
<*  of  his  claim  in  order  to  brRig  the  suit 


"within  the  jurisdiction  of  any  Court.  If 
"  a  plaintiff  relinquish  or  omit  to  sue  for 
"  any  portion  of  his  claim,  a  suit  for  the 
"portion  so  relinquished  or  omitted  shall 
"  not  afterwards  be  entertained.'' 

Por  instance,  if  A  be  indebted  to  B  on 
a  sum  of  Rupees  420  on  a  bond,  B,  if  he  re- 
linquish 1 20  rupees  to  bring  the  suit  within 
the  jurisdiction  of  the  ]\k>onsiff's  Court, 
cannot,  after  such  relinquishment,  bring  a 
fresh  suit  for  the  sum  so  relinquished. 

In  the  present  case  the  plaintiff  sued  as 
each  successive  instalment  fell  due,  and  the 
whole  of  his  claim  on  each  instalment  was 
included  in  his  suit ;  nothing  was  omitted  or 
relinquished.  The  cause  of  action  was  the 
non-payment  of  the  instalment  according 
to  the  terms  of  the  bond,  and  the  whole  of 
the  claim  arising  out  of  that  cause  of  action 
was  included  in  each  successive  suit.  We 
are,  therefore,  clearly  of  opinion  that  this 
suit  is  in  no  ways  affected  by  the  provisions 
of  Section  7,  and  can  be  entertained. 

It  is  clear  that  the  lien  obtained  by  the 
plaintiff  upon  the  three  properties,  the  sub- 
ject of  this  suit,  amounts  to  a  simple  mort- 
gage, and  that  such  is  the  case  has  not  been 
seriously  disputed.  The  agreement  was  that, 
until  the  amount  of  the  debt  covered  by 
the  bond  shall  be  paid  in  full,  the  debtor  could 
not  alienate  by  sale,  mortgage,  or  gift,  the 
three  properties  mentioned  above.  This 
amounts,  in  our  opinion,  to  a  simple  mort- 
gage. Vide  page  27,  Macpherson  on  Mort- 
gages. 

It  is  also  clear  that  the  plaintiff,  faavingu 
contented  himself  with  a  money-decree'  for 
each  instalment  as  it  fell  due,  though  his 
lien  is  set  forth  in  the  plaint  in  each  suit, 
would  not  be  entitled  to  execute  his  monc}*- 
decrees  summarily  against  the  properties 
pledged,  but  that  he  must  bring  a  regular 
suit  to  follow  the  properties  and  to  obtain  a 
declaration  that  they  are  liable  in  satisfaction 
of  his  decrees.  The  present  .suit  is  brought 
with  that  object,  that  is  to  say,  to  enforce 
the  plaintiff's  lien  against  the  parties  in 
possession  of  the  properties  pledged  to  him, 
and  is  clearly  maintainable.  Vide  Full  Bench 
Decision,  Volume  I.,  Weekly  Reporter, 
pages  315-316. 

The  suit,  therefore,  being  maintainable, 
it  is  necessary  to  decide  whether  the  plaint* 
iff  has  waived  his  right  as  a«  mortgagee. 
It  is  contended  for  the  respondents  that  the 
plaintiff  having  permitted  his  claim  to  be 
postponed  to  that  of.  judgment-creditors 
whose  claAns  date  subsequent  to  his,  and 
having  shared  rateably  in  the  sale-proceeds 
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of  one  of  the  villages  mortgaged,  must  be 
held  to  have  abandoned  his  right  as  mort- 
gagee, and  to  have  fallen  to  the  lower  posi- 
tion with  all  its  incidental  rights  of  a  simple 
judgment-creditor  seeking  to  enforce  a  simple 
money-decree.  Section  271  of  the  Code  of 
Procedure  is  relied  upon. 

Now,  the  Principal  Sudder  Ameen  has 
clearly  found  that  it  has  not  been  proved  that 
the  plaintiff  did  share  rateably  in  the  sale- pro- 
ceeds of  the  mortgaged  village.  The  learned 
Counsel  and  pleaders  for  the  respondents 
have  not  pointed  to  any  evidence  to  show 
that  the  plaintiff  did  share  rateably,  and 
we  must,  therefore,  accept  the  finding  of  the 
Principal  Sudder  Ameen  as  correct  and 
uncontroverted.  The  fact  is  that  the  plaint- 
iff did  not  share  rateably  at  all ;  he  asked 
for  and  obtained  the  residue  of  the  sale- 
proceeds  after  all  the  judgment-creditors  had 
been  fully  satisfied,  and  his  lien  being  so  far 
reduced  is  for  the  benefit  of  the  defendants 
who  hold  the  mortgaged  estates.  Therefore 
Section  2  7 1  does  not  apply. 

The  next  question  is  whether  the  defend- 
ants purchased  without  notice. 

O/ie  of  the  villages  passed  into  the  hands 
of  one  set  of  defendants  by  private  sale.  In 
the  deed  of  conveyance  it  is  recited  that 
the  village  was  sold  to  raise  money  to  pay 
off  the  decree  obtained  by  the  plaintiff  in  this 
suit  against  the  vendors.  That  decree  is 
based  upon  a  mortgage-bond  which  is  regis- 
tered, and  the  plaint  recites  the  mortgage. 
The  vendees,  therefore,  clearly  had  notice, 
^nd  it  is  their  fault  if  they  did  not  examine 
the  decree  and  the  bond  upon  which  it  is 
based.  •  The  bond  being  registered,  it  is 
idle  to  say  that  they  exercised  due  diligence 
in  ascertaining  whether  the  property  they 
purchased  was  burthened  with  any  charge 
or  not.  In  the  case  of  the  other  defendants 
who  purchased  in  execution,  they  bought 
the  rights  and  interests  of  the  judgment- 
debtor  in  the  properties  sold  which  had  been 
previously  mortgaged  to  the  plaintiff.  The 
registry  of  the  bond,  and  the  institution  of. 
the  suits  in  which  the  plaints  disclose  the 
nature  of  the  plaintiff's  lien,  were  acts  which 
must  be  held  as  giving  due  jiotice  to  the 
world  of  the  charge  on  the  properties. 

We,  therefore,  reverse  the  decision  of  the 
Principal  Sudder  Ameen.  The  plaintiff  is 
entitled  to  ^follow  the  properties  pledged 
into  the  hands  of  the  parties  in  possession, 
and  to  satisfy  his  decrees  by  the  sale  of  his 
judgment-debtor's  rights  and  interests  in 
those  properties  as  they  stood  at  the  time 
the    properties    were    mortgaged    to    him. 


and  the  defendants,  if  they  wish  to  retain 
those  properties,  myst  relieve  the  estates 
purchased  by  them  of  the  liens  upon  them 
by  satisfying  the  plaintiff's  claim.  The 
appeal  is  decreed,  and  the  decision  of  the 
Lower  Court  reversed  with  costs  and  interest 
payable  by  the  respondents. 


The  28th  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Sale  in  Execution— Maintenance* 

Case  No.  639  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  2^th 
June  1866 J  reversing  an  order  passed  by 
the  Sudder  Ameen  of  that  District,  dated 
the  *jth  May  1866. 

Mussamut  Duloon  Koonwur  (Judgment-debt- 
or), Appellant, 

versus 

Sungum  Singh  and  others  (Decree-holders), 

Respondents, 

Baboos  Tarucknath  Dutt  and  Nil  Madhub 
Sein  for  Appellant. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

A  right  to  future  maintenance  cannot  be  sold  in  exc* 
cutlon  of  a  decree. 

Seton-Karfy  J. — In  this  case  the  decree- 
holder  applies  to  the  Curt  to  sell  a  certain 
right  of  maintenance  under  a  decree  passed 
in  favor  of  the  judgment  debtor.  The 
Judge  has  ordered  the  whole  amount  of 
maintenance  to  be  put  up  for  sale. 

Two  precedejits  in  similar  cases  have 
been  placed  before  us,  viz.^  Weekly  Reporter, 
Volume  v.,  page  1 1 1  of  Civil  Rulings,  and 
Volume  III.,  page  ^16  of  Miscellaneous 
Rulings.  We  agree  with  the  principle 
in  those  decisions  that  the  right  to 
maintenance  is  a  personal  right,  and  that 
a  decree- holder  cannot  ask  the  Courts  to 
attach  a  right  to  future  maintenance.  But, 
in  this  case,  the  decree-holder  seeks  only  to 
put  up  to  sale  the  maintenance  alleged  to  be 
due  to  the  debtor  from  Februar}'  i860  to 
March  1866.  This  may  be  done,  the  pur- 
chaser, of  course,  taking  the  risk  of  finding 
that  the  arrears  have  been  already  paid  up 
or  enjoyed,  and  that  nothing  remains  to  be 
sold.  The  Judge  is  entirely  wrong  if  he 
intended  the  right  to  maintenance,  present 
and  future,  ft)  be  sold. 
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We  set  aside  the  Judge's  order,  or  rather 
we  amend  it,  so  that  the  decree-holder  may 
only  put  up  to  sale  the  right  of  the  debtor, 
if  it  still  exists,  to  receive  the  arrears  of 
maintenance  for  the  period  above  mentioned, 
I.  e.,  between  February  i860  and  the  i3ih 
of  March  1866. 

The  appeal  is  consequently  decreed  with 
costs. 


The  29ih  March  1867. 

Preseni : 

The  H6n'ble  J.  P.  Norman  and  \V.  S.  Seton- 

Karr,  Judges, 

•  Sale  in  Execution— Rights,  of  purchaser. 

Case  No.  3046  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Mymensifigh,  dated  the  2^th  August 
j866y  affir filing  a  decision  passed  by  the 
Moonsiff  of  Kiclilee,  dated  the  2Sth  Novem- 
ber /S6j, 

Chunder  Kant  Surmah  Talookdar  and  another 
(Defendants),  Appellants, 

versus 

Bissessur  Surmah  Chuckerbutly  (Plaintiff), 

Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 

If  a  sale  takes  place  in  execution  of  a  decree  in  force 
and  valid  at  the  time  of  sale,  the  property  in  the  thing 
sold  passes  to  the  purchaser. 

Ptr  Norman,  %—\i  the  decree  or  judjrment  be  after- 
wards  reversed,  the  reversal  does  not  affect  the  validity 
of  the  sale  or  the  title  of  the  purchaser. 

Seton-Karr,  7.— The  Principal  Sudder 
Ameen  has  found  in  this  case  that  a  certain 
decree  was  obtained  at  a  time  when  Gouree- 
naih    was    a    minor;    that    Hfcmprya,    the 


mother  of  Goureenath,  fraudulently  and  collu- 
sively  admitted  a  debt,  which  was  a  personal 
debt  of  her  own,  and  that,  consequently,  the 
plaintiff,  who  now  sues  as  reversioner,  has 
a  right  to  recover  the  property  from  the 
purchasers  thereof,  the  special  appellants 
before  us. 

Now,  we  observe  that  the  purchase  look 
place  as  far  back  as  Februafy  1838.  It  took 
place  in  pursuance  of  a  decree  of  Court 
making  Rampr)'a  liable  for  a  debt  as  heiress 
of  Goureenath,  The  defendant,  special 
appellant,  takes  his  title  from  that  sale  and 
purchase  made  in  open  Court.  The  decree 
under  which  the  sale  was  effected  has  never 
been  reversed.  Nor  is  collusion  imputed  to 
the  special  appellants,  purchasers.  Collusion 
is,  indeed,  imputed  to  the  decree-holders  in 
a  general  way,  but  they  are  not  made  parties 
to  the  suit. 

This  being  the  case,  we  hold  that  it  was 
not  competent  to  the  Court,  in  this  case,  to 
raise  the  question  of  fraud  as  against  the 
defendants,  purchasers,  or  to  impugn  the 
title  which  they  derived  from  their  sale  and 
purchase  effected  in  open  Court  and  in 
pursuance  of  a  decree.  We  might  even  go 
further  and  say  that,  had  the  decree  been  set 
aside  on  the  ground  of  collusion  between 
the  decree-holder  and  Ramprya,  the  defend- 
ants, as  bond  fide  purchasers,  would  still 
have  been  entitled  to  retain  their  purchase. 

In  this  view  of  the  case,  holding  that  the 
Courts  had  no  right  to  raise  the  question 
which  they  did  raise,  and  that  no  case  Ts 
made  out,  even  primd  facie,  against  ih^ 
defendants,  we  reverse  the  decisions  of  both 
the  Lower  Courts,  and  decree  the  appeal  with 
costs.  This  order  will,  of  course,  only 
apply  to  the  share  of  Goureenath,  which 
alone  passed  by  the  sale  to  the  purchasers. 
As  regards  the  share  of  Mothooranath,  the 
order  of  the  Lower  Courts  will  stand  good. 
Each  party  may  pay  their  own  costs  in  this 
appeal. 

Norman,  J, — I  entirely  concur  in  this 
judgment.  It  is  important  to  observe  that, 
if  a  sale  takes  place  in  execution  of  a  decree 
in  force  and  valid  at  the  time  of  the  sale,  the 
property  in  the  thing  sold  passes  to  the 
purchaser;  and,  if  the  decree  or  judgment  be 
afterwards  reversed,  the  reversal  does  not 
affect  the  validity  of  the  sale  or  the  title  of 
the  purchaser.  The  question  will  be  found 
to  be  discussed  in  Dow  versus  Thorn.,  i 
Maule  and  Selwyn  425 ;  Goodyere  versus 
Ince,  Cr&ke  and  James  346;  Manning's 
Case,  8  Reports,  94  1]. 
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The  29th  March  1867. 

Presenl : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Remand  —  Eyide^jce  (Reception  of  additional — 

on  appeal). 

Cases  Nos.  312  to  318  of  1866. 

Regular  Appeals  from  a  decision  passed  by 
Dr.  W,  H,  Clark,  Recorder  of  MouU 
mein,  dated  the  2j^th  August  1S66, 

R.  Snadden  (Defendant),  Appellant, 

Tersus 

Todd,  Finlay,  and  Co.  and  others  (Plaintiffs), 

Respondents, 

Air.  R,  V.  Doyney  instructed  by  Mr.  J,  W, 
Mirfield,  for  Appellant. 

Mr.  A.  T,  T.  Peterson,  instructed  by  Mr. 
Sanderson,  for  Respondents. 

Quoere. — Whether,  under  Sections  35 1  and  352,  Act 
Vill.  of  1859,  when  several  cases  are  tried  together, 
a  remand  can  be  allowed  for  a  new  trial  on  the  gfround 
that  the  plaintiff's  evidence  had  not  been  completely 
heard,  and  that  it  was  an  error  in  the  Court  below  to 
determine  ail  the  cases  at  once. 

Even  additional  evidence  cannot  be  admitted  in  appeal 
without  any  substantial  reason  to  be  recorded  in  the 
proceedings. 

yackson,  y. — Thf.se  are  all  appeals  from 
the  Recorder's  Court  at  Moulmein. 

That  Court  heard  and  determined  with  the 
regular  suit  No.  153  of  1865  eleven  other 
cases,  in  all  of  which  it  gave  judgment  for 
the  plaintiffs ;  and  seven  of  those  eleven 
cases,  being  within  the  limits  of  value 
appealable  to  this  Court,  were  appealed  with 
the  first-named  suit  153,  which  was  the 
subject  of  the  appeal  No.  298  disposed  of 
by  our  judgment  of  the  22nd  March. 

On  the  appeal  in  these  cases  being  opened 
by  Mr.  Doyne,  the  learned  Counsel  (Mr. 
Peterson)  for  the  respondents  interposed, 
and,  admitting  that,  after  our  judgment  in 
298,  he  could  not  hope  to  support  the 
decision  in  these  cases  as  it  stood,  urged  that 
they  ought  to  be  remanded  for  u  new  trial, 
on  the  ground  that  the  plaintiff's  evidence 


had  not  been  completely  heard,  and  that  it 
was  an  error  in  the  Court  below  to  determine 
all  these  cases  at  once.  He  contended  that 
the  evidence  as  to  possession  in  the  several 
suits  would  have  been  distinct,  and  that, 
without  having  such  evidence,  no  decree 
could  be  passed  which  an  Appellate  Court 
would  be  likely  to  affirm. 

We  cannot  accede  to  this  prayer.  It  is 
quite  clear,  on  reference  to  the  proceedings  in 
the  Recorder's  Court  in  several  places,  and 
more  especially  from  what  took  place  on  the 
15th  August  1866,  at  which  lime  the  case  for 
the  plaintiffs  in  No.  153  had  concluded  {see^. 
52  of  the  printed  book),  that  the  plaintiffs 
deliberately  elected  to  be  bound  by  the 
decision  of  the  Court  in  the  ist  case,  and 
see  the  order  of  3rd  October  1865,  p.  12  of 
the  same  book,  by  which  it  is  declared  to  be 
agreed  between  the  parties  that  the  evidence 
to  be  given  in  the  one  case  should  be 
evidence  in  all  the  cases,  and  the  Court 
below,  at  the  plaintiff's  express  request," 
proceeded  to  adjudicate  upon  all  the  cases 
simultaneously. 

It  is  not  contended  that  the  evidence  in 
the  other  cases,  if  they  had  been  separately 
tried,  would  have  been  of  a  different  kind  or 
belter  than  the  evidence  adduced  in 
No.  153  ;  and  we  cannot  shut  our  eyes  to  the 
certainty  that,  if  we  sent  these  cases  back  to 
be  re-lried  (if,  indeed,  we  are  competent  to  do 
so)  after  our  judgment  in  the  appeal  in 
No.  153,  we  should  be  simply  affording  the 
plaintiffs  an  opportunity  of  making  a  new 
case  framed  so  as  to  meet  the  exigencies  of 
our  decision. 

But,  in  fact,  it  is  extremely  doubtful 
whether,  in  accordance  with  the  Code  of 
Civil  Procedure,  Sections  351  and  352, 
we  should  be  "competent  to  remand  these 
cases,  if  even  we  thought  that  justice  required 
us  to  do  so. 

We  might,  indeed,  permit  the  j-eception  of 
additional  evidence.  But,  assuredly,  the  facts 
of  the  case  would  afford  no  justification  for 
our  doing  so,  and  we  are  bound  by  a  recent 
decision  of  the  Judicial  Committee  (in  the 
case  of  Sreemun  Chunder  Day  vs.  Gopal 
Chunder  Chuckerbutty)  to  abstain  from 
admitting  further  evidence  in  appeal  without 
any  substantial  cause  for  so  doing,  to  be 
recorded  in  the  proceedings. 

We  have  therefore  no  choice  but  to  reverse 
the  several  decrees  of  the  Court  below,  and 
we  reverse  them  accordingly  with  all  costs 
of  these  proceedings. 
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The  29th  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Mortgage  —  Redemption  by  co-mortgfagor. 

Case  No.  3228  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Mohendronalh  Base,  Officiating 
Principal  Sudder  Ameen  of  Hooghly, 
dated  the  10th  September  1866,  reversing 
a  decision  passed  by  Baboo  Kishen  Mo- 
hun  Mookerjee,  Moonsiff  of  Pandooa, 
dated  the  12th  December  186^. 

Ram  Kristo  Manjhee  and  another 
(Defendants),  Appellants, 

versus 

Mussamut  Araeeroonissa  Bibee  (Plaintiff ), 

Respondent. 

Baboos  Otool  Chunder  Mookerjee  and  Mo- 
hendur  Lai  Seal  for  Appellants. 

Baboo  Roopnath  Banerjee  for 
Respondent. 

Mortgage-debts  are  indivisible  except  where  there  is 
a  distinct  notice  on  the  face  of  the  mortgage-deed  of  the 
separate  shares  of  the  mortgagors. 

One  co-mortgag'or  or  his  representative  may  redeem 
the  entire  estate,  if  joint  and  undivided,  by  payment  of 
the  whole  of  the  mortgage-money. 

Glover,  J, — ^This  was  a  suit  on  the  part 
of  two  co-sharers  in  a  small  property  consist- 
ing of  6  beegahs  of  land,  to  redeem  the 
same  by  paying  of!  the  amount  advanced  by 
the  mortgagees  in  1224  B.  S.  to  their 
ancestor  Abbas  Ali.  * 

The  defendants  pleaded  an  absolute  sale 
in  1245  B.  S. 

The  Court  of  first  instance  originally  dis- 
missed the  suit  on  the  issue  of  limitation, 
but,  on  remand,  gave  a  decree  in  favor 
of  Ameeroonissa,  one  of  the  plaintiffs,  for 
her  4-annas  share  of  the  property,  thro>#ng 
out  the  claim  of  Tonoo,  the  other  co-sharer, 
on  the  ground  that  he  had  admitted  the  sale 
of  1245,  and  had  so  waived  his  claim. 

The  Moonsiff,  however,  found  the  kubala 
of  1245  not  proved. 

The  Principal  Sudder  Ameen  upheld  this 
order  as  regarded  the  genuineness  of  the 
kubala  of  1245,  and  decreed  the  whole 
claim  in  favor  of    Ameeroonis^,  observing 


on  the  cross-appeal  of  Tonoo,  who  pleaded 
ignorance  of  the  so-called  admission  made 
in  his  name,  that  it  was  immaterial  to  the 
issue,  inasmuch  as,  under  any  circumstances, 
a  co-mortgagor  or  his  representative  had 
the  powei;  to  redeem  the  entire  properly 
mortgaged. 

1rhe  only  point  taken  in  special  appeal  is 
that,  as  Tonoo  had  admitted  the  sale  of 
1245,  and  had,  by  so  doing,  waived  his  claim 
to  redeem  so  much  of  the  property  as  re- 
presented Tonoo's  share,  viz.,  12  annas,  must 
remain  with  the  defendant,  and  that 
Ameeroonissa  could  have  no  claim  to  it. 

We  consider  this  objection  untenable. 

Had  Tonoo  been  the  sole  plaintiff  in  this 
suit,  proof  of  his  admission  of  the  sale  of 
1243  would  have  amounted  to  a  waivor  of 
his  individual  rights  in  the  property  as 
holder  of  an  equity  of  redemption.  But,  as* 
Ameeroonissa  was  a  co-plaintiff,  and  as  the 
Principal  Sudder  Ameen  has  found  as  a  fact 
on  evidence  that  the  mortgage  of  1224  was 
valid,  and  that  there  was  no  sale  in  1245,  it 
is  immaterial  to  consider  whether  Tonoo  did 
or  did  not  make  the  admission  referred  to, 
inasmuch  as  Ameeroonissa  would,  by  law, 
as  one  of  the  representatives  of  Abbas  Ali, 
have  the  equity  of  redemption  as  regards  the 
entire  property  mortgaged. 

It  is  contended  by  the  special  appellant 
that  Ameeroonissa  would  be  only  entitled, 
under  the  Lower  Courts'  finding,  to  redeem 
her  4-annas  share  of  the  properly,  and  one 
case  has  been  cited  (Mukhun  Lai  versus 
Wuzeer  Ali,  4  Select  Reports  32)  in  support 
of  the  argument  that  the  heir  of  an  original 
mortgagor  can  redeem  such  share  of  the 
estate  as  comes  to  him  by  inheritance,  and 
therefore  by  analogy  can  claim  no  other. 
But  this  view  of  the  law  has  been  con- 
travened by  later  decisions,  and  is  in  itself 
wholly  inconsistent  with  the  principle  that 
all  mortgage- debts  are  indivisible.  For,  if 
this  were  not  so,  and  if  the  right  of  a 
mortgagor  became  split  up  and  vested  in 
twenty  different  persons,  each  of  them  would 
be  entitled  tO  come  forward  and  sue  to 
redeem  the  twentieth  part  of  the  property  on 
paying  the  twentieth  part  of  the  debt  due^ — 
a  system  which  would  expose  mortgagees  to 
endless  annoyance  and  litigation,  and  is  quite 
opposed  to  the  principles  on  whi(;^  mortgage- 
agreements  are  founded.  Vide  Macpherson 
on  Mortgages,  3rd  Ed.,  page  136. 

This  rule  would  not  apply  where  there  is 
a  distinct  notice  on  the  face  of  the  mortgage- 
deed  of  the  separate  shares  of  the  mortgagors, 
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but  there  is  no  such  contenlion  in  the  Glover,  J. — This  was  a  suit  for  posses- 
present  case.  sion  of  certain  land  by  foreclosure  of  a  mort- 
The  principle  that  one  out  of  two  co-  ^^^"r  The  first  defendant  admitted  the  fact 
mortgagors  or  their  representatives  can  of  the  mortgage  but  raised  an  objection  as 
redeem  the  entire  estate,  where  such  estate  is  .  to  notice  of  foreclosure, 
joint  and  u^ndivided,  by  payment  of  the  ^^\  second  defendant  (who  appears  as 
whole  of  the  mortgage-money,  is  laid  down  special  respondent  in  this  case)  came  in  as 
in  the  Full  Bench  Ruling  of  this  Court  in  ^^  mtervenor  under  Section  73.  Act  Vlll. 
the  case  of  Maharanee  Wuzeerunissa  versus  oi  i^^.  and  declared  the  mortgage  to  be  a 
Bibee  Saedun  and  others  (6  Weekly  collusive  transaction  between  the  plaintiff 
Reporter,  page  240).  *^^  ^^«  ^^'^^  defendant,  the  object  of  which 
y  ^  r  ,.  .  , .  ,  t .  1  ^^*s  to  oust  him  from  a  mourosee  tenure 
And,  following  this  precedent,  we  thmk  '  ^gld  within  the  defendant's  estate, 
that  the  Principal  Sudder  Ameen's  order,  7^^  first  Court  found  that  notice. of  fore- 
giving  to  Ameeroonissa  the  power  of  closure  was  duly  served,  that  the  plaint- 
redeeming  the  entire  property  mortgaged  by  jff  ^^s  entitled  to  a  decree  on  the  admission 
Abbas  All,  should  be  maintained,  and  this  of  the  mortgagor-defendant,  and  that  the 
special  appeal  be  dismissed  with  costs.  mortgage  was  not  collusive. 

The  Principal  Sudder  Ameen,  on  appeal, 

The  2uih  March  1867.  ^^^^  that  the  mortgage  was  collusive,  and 

that,  supposing  the  mortgagor-defendant  to 
* Presetil :  have  admitted  the  factum  of  the  mortgage, 

m     Tf     'ui    r-  1)  T^  J  1^    A    TM  ^t  could  not  affect  the  right  of  the   inter- 

The  Hon  ble  F.  B.  Kemp  and  I.  A.  Glover,    venor-defendant  when  fraud  was  proved. 

Judges,  jj    jg    urged  in  special   appeal   that  the 

Section  73,  Act  VIII.  of  1859— Intcrvenors  being  intervenor  was  improperly  made  a  defendant 

made  parties  to  a  suit— Mortgage.  under  Section  73  of  Act  VIII.  of  1859,  and 

.^       ^T  e    Q, ,  that,  as  he  had  no  interest  in  the  subject-matter 

Case  xNo.  3245  ot  1S6O.  q£  dispute,  he  could  not  impugn  the  plaintiff's 

Special  Appeal  from  a  decision  passed  by  title,  or  throw  doubt  on  the  transaction  be- 
Baboo  Kylash  Chunder  Deb  Roy,  Princi-  tween  him  and  the  mortgagor-defendant. 
pal  Sudder  Ameen  of  the  24-Pergunnahs,  In  support  of  this  contention,  we  have 
daled  the  26th  September  1866,  reversing  been  referred  to  a  decision  of  this  Court  of 
a  decision  passed  by  Baboo  Brojendro  the  26th  February  1867,  Joy  Gobind  Doss, 
Coomar  Seal,  Moonsiff  of  Bussirhaut,  Appellant  (Weekly  Reporter,  page  201), 
dated  the  2jrd  February  1866.  1  wherein  it  is  laid  down  that,  where  an  inter- 

venor comes  in,  whose  title  is  adverse  to  that 

Saroda  Pershad  Mitter  (Plaintiff).  Appellant,    set  up  both  by  plaintiff  and  defendant,  and 

whose  interest  would  not  be  affected  by  the 

'  decision  between  them,  he  should  not  be  made 

Kylash  Chunder  Banerjee  (Defendant),        a  defendant.    Nadoubt,  this  would  be  so;  and 

Restondent  ^^  *^  "^^^^  shown  that  the  special  respondent, 

"  '     .  the  holder  of  a  mokurruree  tenure  within  the 

Baboos    Kalee    Prosunno    Dull,     Khettur   defendant's  estate,  had  no  interest  in  the  de- 

Mohun  Alookerjee,  and   Tarucknath   Sein    cision  of  the  present  suit,  the  objection  would 

for  Appellant.  be  tenable.      But,  so  far  from  this  being  the 

case,  we  find,  on  turning  to  the  plaint,  that 
Baboo  Chunder  Madhub  Ghose  for  the  alleged  mortgagee  demanded  to  be  put 

Respondent.  I  *"^^  ^^^^  possession  of  the  land,  with  all 

'  upon  it ;  and,  had  he  got  a  decree  in  the 
terms  of  his  plaint,  the  intervenor-defendant 
would  have  been  ousted  from  his  holding. 
Clearly,  therefore,  he  had  a  very  distinct 
interest  in  the  result  of  the  case,  and  was 
properly  made  a  defendant  under  Section  73, 
and  the  precedent  quoted  does  not  apply. 

We  observe,  further,  that  the  special  ap- 
pellant never  raised  any  objection  to  the 
'  Intervenor's  tfeing  made  a  deiendant  by  the 


An  intervenor  claiming  under  a  title  adverse  to  that 
set  up  both  by  the  plaintiff  and  the  defendant  may  be 
made  a  defendant  under  Section  73,  Act  VIII.  of  1S59, 
if  his  interest  in  the  subject-matter  of  dispute  is 
likely  to  be  affected  by  the  decision  between  them — 
as  in  a  suit  for  possession  by  foreclosure  of  a  mortfl^age, 
in  which  the  defendant  admitted  the  fact  ot  the 
mortgage,  but  the  intervenor  came  in  declaring  the 
mortgage  to  be  false  and  collusive  between  the  alleg^ed 
mortgajB^r  and  mortgagee  for  the  purpose  4>f  deprivmg 
him  ot  a  mokurruree  tenure  which  he  held  in  the 
alleged  njprtgagor's  estate. 
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Court  of  lirst  instance,  although  the  ground 
of  his  intervention  was  clearly  set  forth  in 
his  pleading,  and  an  issue  drawn  up,  in 
accordance  with  it.  The  case  went  to  trial 
Qn  that  issue  amongst  others,  viz.,  that  the 
mortgage  propounded  by  the  plaintiff  was 
false  and  collusive  between  him  and  the 
alleged  mortgagor,  for  the  sole  end  of  depriv- 
ing the  intervenor  of  his  mokurruree  holding. 

The  Principal  Sudder  Ameen  has  held  on 
the  evidence  that  the  mortgage  was  collu- 
sive and  fraudulent  in  the  terms  of  the  spe- 
cial respondent's  objection.  We  think  that, 
under  the  circumstances,  he  was  fully  justi- 
fied in  considering  the  point,  the  mortgagor's 
admission  notwithstanding;  and  as  his  deci- 
sion on  it  is  one  of  fact,  we  cannot  interfere 
with  it  in  special  appeal. 

We,  therefore,  reject  this  application  w'uh 
costs. 


The  29th  March  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Pleaders  and  Mooktears  (Charge  of  miscon- 
duct against). 

Miscellaneous  Appeal  from  an  order  passed 
hy  Mr,  H,  C  Richardson,  Sessions 
Judge  of  Tipperahj  dated  the  ^th  Decem- 
ber 1866, 

Sudurooddeen  Mahomed  Mooktear, 
Appellant, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Any  chargre  of  misconduct  ag-ainst  a  pleader  or  mook- 
tear holding  a  certificate  under  Act  XX.  of  1865  other 
than  a  recorded  conviction  of  a  criminal  offence  must 
be  made  and  substantiated,  and  a  report  submitted 
to  the  High  Court  as  provided  by  Section  16. 

The  petitioner  was  a  mooktear  in  the  Dis- 
trict of  Noakolly,  which  ts  subject  to  the 
jurisdiction  of  the  Judge  of  Tipperah.  Two 
persons  named  Islam  Meah  and  Chowdry 
Meah  were  committed  to  the  Sessions  Judge 
on  a  charge  of  falsely  bringing  a  suit  and 
fabricating  false  evidence.  These  persons 
were  convicted  and  sentenced.  A  representa- 
tion appears  to  have  been  made  to  the 
Judge  that  the  petitioner  was  also  implicated 
in  the  matter,  and  the  Judge  thereupon, 
without  hearing  the  petitioner,  summarily 
passed  an  order,  declaring  that  it  was  not 
proper  that  he  should  be  retained  in  the  situ- 
ation of  mooktear,  and  ordering  him  to  be 
removed. 

The  Judge's  order  is  altogether  irregular 
and  beyond  his  power  to  make,  and  must  be 
quashed.    Any  charge  of  misconduct  against 


a  pleader  or  mooktear  holding  a  certificate 
imder  Act  XX.  of  1865,  other  than  a  re- 
corded conviction  of  a  criminal  offence,  must 
be  made  and  substantiated,  and  a  report  sub- 
mitted to  this  Court  as  provided  in  Section 
16  of  the  Pleaders  Act. 

It  is  stated  that  the  petitioner's  certificate 
of  mooktearship  has  been  taken  from  him. 
If  so,  the  Judge  will  restore  it. 

The  29th  March  1867, 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Jurisdiction  (of  High  Court)— Small  Cause 
Court--Res  judicata . 

Miscellaneous  Appeal  from  an  order 
passed  by  Mr,  J,  Weston,  Judge  of  the 
Small  Cause  Court  ofjenidah  in  Jessore, 
dated  the  i8th  February  i86y. 

Brommo  Roop  Gossain  (Plaintiff),  Appellant ^ 

versus 

Anund  Moyee  Debia  and  others  (Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Sreenath 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

^  The  High  Court  has  no  jurisdiction  to  compel  a 
Court  of  Small  Causes  to  re-hear  a  suit  dismissed  by 
the  latter  Court  on  the  ground  of  res  judicata. 

Petitioner  applies  for  an  order  to  compel 
the  Court  of  Small  Causes  of  Jenidah  to  re- 
hear a  suit  brought  by  the  petitioner  which 
has  been  dismissed  by  that  Court  on  the 
ground  of  the  same  cause  of  action  having 
been  already  heard  and  determined  by  a 
Court  of  competent  jurisdiction. 

It  appears  to  me  that  this  Court  has  no 
authority  to  make  such  an  order.  This  is 
not  a  case  where  the  Court  of  Small  Causes 
has  declined  jurisdiction,  or  has  refused  to 
do  that  which  the  law  directs.  The  plaint 
has  been  received,  the  defendants'  answer 
has  been  heard,  an  issue  has  been  framed 
and  tried,  and  upon  that  issue  the  Court  has 
determined  (it  may  be  erroneously)  that  this 
was  a  suit,  the  cognizance  of  which  is  barred 
by  Section  2  of  the  Civil  Procedure  Code, 
lo  enter  into  the  correctness  of  the  de- 
cision on  this  point  would  be,  in  fact,  to 
entertain  an  appeal  from  the  Court  of  Small 
Causes  which  this  Court  is  not  authorized 
to  do.  It  might  as  well  be  said,  in  my 
opinion,  that  if,  in  the  course  of  hearing  a 
cause,  the  Court  should  have  errooeonsly 
admitted  that  as  evidence  which  was  not 
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evidence,  this  Court  would  be  competent  to 
entertain  an  appeal  on  that  ground  to  set 
aside  the  judgment  passed. 

It  appears  to    me  that    this   application 
must  be  refused. 


not  to  be  subjected,  after  having  served 
several  years  in  that  capacity,  to  a  fresh 
examination,  but  ought,  if  there  be  no  pre- 
ferable candidate  properly  qualified,  to  be 
appointed  to  the  vacancy. 


The  29th  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Civil  Court  Ameen  (Appointment  of). 

Case  No.  140  of  1867, 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the.  Officiating  Judge  of  Chitta- 
gongy  dated  the  22nd  January  iS6y. 

Mahomed  Khairoollah,  Appellant. 
Mr.  C.  Gregory  for  Appellant. 

A  person,  who  does  not  hold  a  certi6cate  of  pleader- 
ship,  is  not  eligible  for  a  Civil  Court  Ameenship. 

Petitioner's  complaint  is  that,  he  being 
a  person  qualified  for  the  situation  of  a 
Civil  Court  Ameen  under  the  Circular 
Order  of  the  late  Sudder  Court  of  the  6th 
November  1857,  and  having  actually  filled 
such  an  office  until  its  abolition  by  reason  of 
reduction  of  establishment,  and  a  vacancy 
having  again  occurred  in  the  situation  of 
Civil  Court  Ameen  in  the  District  of  Chitta- 
gong,  he  made  application  for  the  vacant 
office.  The  Judge  held  an  examination  of 
the  candidates,  and  has  appointed  a  person 
whom  he  considers  to  be  better  qualified, 
but  who  has  not  the  qualifications  prescribed 
by  the  Circular  Order  cited. 

If  this  had  been  a  case  in  which  the 
Judge,  having  to  choose  between  two  per- 
sons similarly  qualified  under  the  Circular 
Order,  had  rejected  the  petitioner  and 
appointed  some  one  else,  I  should  not  have 
thought  it  proper  to  interfere.  But,  as  it 
appears  from  the  Judge's  roobakaree, 
dated  the  22nd  January  last,  a  copy  of 
which  is  before  me,  that  the  person  se- 
lected is  not  qualified  by  holding  a  certifi- 
cate of  pleadership,  but  merely  passed  what 
the  local  authorities  considered  a  favorable 
examination,  and  was  not  passed  by  the 
High  Court,  I  think  it  right  to  signify  this 
Court's  disapproval  of  the  appointment 
made,  and  to  direct  the  Judge  to  make  a  new- 
appointment^  and  I  accompany  that  direc- 
tion with  the  strong  expression  uf  opinion 
that,  if  the  petitioner  has  served  with  cred- 
it in  his  previous  incumbency  of  the 
Ameenship,  and  if  he  be  efficient/and  there 
is  nothing  against  his  character,  he  ought 
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I'he  29th  March  P667. 

Present  : 

The  IJon'ble  H.  V.  Bayley  and  Shumbhoo- 
nalh  Pundit,  Judges. 

Sale  (CompletioQ  of)— Registration. 

Case  No.  3309  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca  J  dated  the  12  th  Sep- 
t ember  1866,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  20th  February  1S66. 

Kalee  Churn  Giree  Gossain  (Plainliflf), 

Appellant, 

versus 

Lalla  Muddun  Kishore  and  others  (Defend- 
ants), Respondents. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondents. 

A  sale  might  be  complete,  and  it  still  might  be  a 
condition  of  the  contract  that  the  purchase-money  was 
to  be  paid  afterwards,  and  the  deed  in  evidehce  of  the 
contract  may  not  be  completed,  'i'he  bare  fact  of  the 
deed  not  bemg  registered  would  not  annul  a  sale  if, 
by  mutual  agreement,  a  sale  had  already  been  made. 

Pundit y  J. — We  think  it  proper  to  remand 
this  case  to  the  Lower  Appellate  Court,  in 
order  that  it  may  clearly  find  whether  the 
deed  of  sale,  which  plaintiif  says  was 
executed  in  his  favor,  was  returned  by  the 
plaintiff  to  his  vendor  after  they  both  failed 
to  get  it  registered,  a  fact  found  by  the  Court 
of  first  instance. 

If  this  return  of  the  deed  be  proved,  the 
special  appellant  will  have  no  case. 

If  that  fact  be  not  established,  the  Lower 
Appellate  Court  should  more  distinctly 
assert  .whether  it  agrees  with  the  Court 
of  first  instance  in  holding  that  it  is 
proved  as  a  fact  that  the  sale  was  not  to  be 
considered  as  complete  before  the  entire 
purchase-money  was  paid  and  before  the 
deed  was  registered ;  or  whether  it  only 
decides  that,  the  deed  not  being  registered, 
and  the  entire  consideration  not  being 
paid  before  the  said  vendor  sold  to  another 
•party,  it  is  to  be  inferred  as  a  question  of 
law  that  (heisale  had  not  become  complete. 
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so  as  to  make  the  case  only  of  a  contract  to 
sell. 

A  sale  might  be  completed,  and  it  still 
might  be  a  condition  of  the  contract  that  the 
purchase-money  was  to  be  paid  afterwards, 
and  the  deed  in  evidence  of  the  contract 
may  not  be  completed.  The  bare  fact  of 
the  deed  not*  being  registered  would  not 
annul  a  sale  if,  by  mutual  agreement,  a  sale 
had  already  been  made. 

We,  accordingly,  remand  this  case  to 
the  Lower  Appellate  Court  to  re-try  the  case 
with  reference  to  the  above  remarks ;  and  the 
evidence  of  the  vakeel  employed,  m.,  Boroda 
Kinkur  Roy,  might  well  be  taken  in  order  to 
arrive  at  proof  of  the  acts  and  intention  of 
the  parties.  His  kyfeut  is  no  legal  evidence. 


The  30th  March  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  L.  S. 
Jackson,  Judges, 

Sale  under  Act  VI 11.  of  18^5— Holding:  in  a 
KhAS  Mehal^-Righta  of  purchaser. 

Case  No.  3185  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
the  2^'Pergunnahsj  dated  ihe  20th 
September  i866y  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District i  dated  the  21st  March  186^, 

Kylash  Chunder  Shaha  (Plaintiff),  Appellant, 

versus 

Ranee  Shurno  Moyee  Dossee  (Defendant), 

Respondent. 

Baboo  Anund  Chunder^Ghosalioi 
Appellant. 

JSaboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

Semble. — ^The  purchaser  of  a  holdinsr  in  a  khas  mebal 
sold  under  Act  VIII.  of  18^5  cannot  claim  the  position 
or  privileges  accorded  by  Sections  37  and  52  of  Act  XI. 
of  iS59  to  purchasers  of  permanently-settled  estates, 
or  of  estates  sold  in  districts  not  permanently  settled, 
sold  for  arrears  of  revenue. 

Seton-Karr,  J. — The  special  appellant 
endeavours  to  contend  that  the  plaintiff  has 
acquired  the  rights  of  the  holder  at  the 
original  settlement,  and  that  he  is  not  bound 
by  any  laches  of  his  predecessor  such  as  the 
Lower  Appellate  Court  has  found  to  exist. 

The  purchase  of  the  plaintiff,  it  appears, 
was    a    purchase  of    a  holdinfr  in   Dehee 


Punchanungram  at  a  sale  held  by  the  Depu- 
ty Collector  under  Act  VIII.  of  1835.  But 
there  is  nothing  adduced,  either  in  the  shape 
of  law  or  precedent,  to  convince  us  that  a 
purchaser  of  a  holding  in  a  khas  mehal 
such  as  Punchanungram,  can  at  all  claim  the 
position  or  privileges  accorded  to  purchasers 
of  permanently-settled  estates  sold  for 
arrears  of  revenue  or  of  •  estates  in  dis- 
tricts not  permanently  settled  sold  under 
similar  circumstances;  in  other  words,  that 
he  can  have  the  benefit  of  Sections  37  and 
52  of  Act  XI.  of  1859.  Act  VIII.  of  1835, 
we  observe,  merely  changes  the  course  of 
procedure  of  sales  in  certain  cases,  and 
nowhere  vests  the  plaintiff  with  any  such 
rights  as  those  claimed. 

In  short,  there  is  nothing  whatever  to 
lead  us  to  think  that  the  finding  of  the 
Principal  Sudder  Ameen,  to  the  effect  that 
neither  the  plaintiff  nor  his  predecessors 
ever  were  in  possession,  is  at  all  wrong 
hr  law. 

Under  these  circumstances  we  dismiss 
the  appeal  with  costs. 


The  30th  March  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Sale  of  Howala  for  arrears  of  rent— Ousat 
Howalas— Rights  of  Co-sharera. 

Case  No.  3308  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore, 
dated  the  2gth  September  §866,  affirm- 
ing a  decision  passed* by  the  Moonstff  of 
Choolneah,  dated  the  nth  September 
i86s. 

Huree  Churn  Bose  (Plaintiff),  Appellant, 

versus 

Meharoonissa  Bibee  and  others  (Defendants), 

Respondents. 

Baboo  Khetturnath  Bose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  shareholder  is  not  precluded  from  purchasing  the 
whole  of  a  howcda  tenure  sold  bond  fide  for  arrears  of 
rent  due  from  himself  and  his  co-shat^r.  All  ottsut 
hovalas  created  by  the  other  co-sharers  fall  with  the 
sale  of  the  howala,  unless  specially  protected  by  the 
howala  lease. 

A  cenuodar  nay  bring'  a  suit  (or  arrears  only  against 
the  tenant,  whose  name  is  recorded  in  his  serisntah; 
and,  in  execution  of  a  decree  obtained  in  such  a  suit,  the 
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wbole  tenure  may  be  sold,  though  others  not  recofi^nized  '       Now,  if  it  be   found   that   the   conditions 

^h^e  iSfse**""*"*^'  "^  ^"^  ^"^^  '"*^*  ^  interested  in  |  ^j  ^^i^  original  howaladaree  tenure  of  Doorga 
Pundit,  7.— Plaintiff  is  the  ostensible  ;  Pershad  admitted  of  the  landlord  selling  the 
purchaser  in  execution  of  a  decree  for  rent  1  tenure  for  arrears  of  rent,  the  sale  in  which 
against  Doorga  Pershad  Howaladar.  Plaint- 1  plaintiff  purchased  will,  under  the  Full  Bench 
iff  asserts  before  us  that,  in  the  serishtah  of  |  precedent  of  13th  March  last,  extinguish  the 
the  landlord,  only  the  name  of  Doorga  ,  ^"sut  howala  created  by  Wooma  Churn, 
Pershad  was  recorded ;  that  the  decree  was  ^^at  is,  when  Wooma  ChTirn  s  purchase 
for  arrears  du*  from  the  tvhole  ^^a/^;  j  of  4  annas  is  established.  If  Wooma  Churn's 
that,  even  if  others  had  shares  in  it  by  rights  ;  ^'^^^  to  create  the  under-tenure  is  noi  thus 
acquired  from  Doorga  Pershad,  they  also  established,  the  under-tenure  will  fall. 
were  liable  for  these  arrears  on  account  of  I  "^"^»  '^^  ^^^^  ^^se,  it  will  not  do  so  by  reason 
the  tenure  recorded  in  the  zemindar's   se-    of  the  sale,  but  because  it  was  not  created  by 


rishtah. 
These  important   points  of  the    plaintiff 


a  party  competent  to  create  an  incumbrance 
on  the    original    parent    tenure.    If,    then, 


have  not  been  enquired  into  by  the  Lower    plaintiff  fails  to  prove  such   a  reservation 
Appellate  Court  as  fully  as  they  ought  to  !  '»^  ^h«  conditions  of  the  lease  of  the  howala. 


have  been. 

It  is  said  Doorga  Pershad  sold  four 
annas  to  Wooma  Churn,  and  four  annas  to 
another  person.  Neither  this  last  alleged 
purchaser,  nor  indeed  any  one  holding  through 
such  purchaser,  appear  in  this  case. 


his  action  will  fail.  If,  however,  it  be 
shown  on  the  other  hand  by  the  defendant 
that  Wooma  Churn's  purchase  of  4  annas 
was  duly  registered  or  recognized  by 
the  superior  landlord,  and  that  Wooma 
Churn  paid  his   rents  separately,  that,  fur- 


The  dispute  directly  is  between  the  plaintiff  i  ^.l^^r,  the  suit  against  Doorga  Pershad  was 


as  purchaser  in  execution,  and  the  defendant 
who  sets  up  an  ousut  howala  tenure  for 
2  annas  of  the   4  annas  alleged   to    have 


for  arrears  so  due  only  from  Doorga  Per- 
shad, and  that  after  a  decree  for  arrears  so 
due  from  Doorga  Pershad  alone  the  decree- 


been  purchased  by  Wooma  Chum.     This  |  l^ol^^r    expressly    elected    that    the    share 


ousut  howaladar  (of  2-annas  share  out  of 
4  annas  of  Wooma  Churn's  alleged  howala- 
daree rights)  proceeded  on  his  alleged  right 
by  purchase  to  sue  a  ryot  for  rent  and 
obtained  a  decree,  which  is  now  sued  to  be 
set  aside. 

Plaintiff  has  now  brought  this  action  to 


dar  tried. 

It  is,  under  these  circumstances,  necessary 
first  to  know  clearly  whether  the  alleged 
two  purchasers  of  8  annas  held  jointly  with 


of  Doorga  Pershad  alone  should  be  sold, 
then  plaintiff  will  not  be  entitled  to  disturb 
the  ousut  howaladar,  because  his  purchase 
will  then  be  found  not  to  extend  to  the 
separate  share  of  Wooma  Churn,  within 
which  the  ousut  howala  is  situated. 

It  will  not,  however,  be  sufficient  for  the 


have  his  title  and  that  of  the  ousut  howala-    defendant  to  show  that  Wooma  Chum  (as 


between  him  and  Doorga  Pershad)  was  not 
in  arrears  when  the  suit  was  brought,  be- 
cause, if  he  elected  not  to  have  his  name 
recorded    in  the  serishtah  of  the  landlord, 


Doorga  Pershad,  and  if  Wooma  Churn  j  and  the  landlord  did  not  legally  recognize 
held  separate  lands,  whether  the  ousut  Wooma  Churn  as  a  purchaser,  and  further 
howaladar  of  the  2-annas  share  held  his  the  landlord  bond  fid^  brought  an  action 
land  also  separate  as  part  of  the  separate  t  for  arrears  due  to  him  from  the  howala 
lands  of  the  four-annas  share.  ,  against  the  person  whose  name  alone  was 

Plaintiff  has  the  legal  title.  Nothing  is  i  recorded  in  his  serishtah,  the  decree  ob- 
shown  to  us  in  law  to  prevent  Doorga  |  tained  in  such  a  case  must  be  one  against 
Pershad  as  an  original  shareholder  from]  the  whole  tenure  ;  and,  consequently,  in  exe- 
purchasing  the  whole  tenure,  when  bond  t  cution  of  it,  the  whole  tenure  must  pass  to 
fide  sold  for  arrears  due  from  himsei/znd  his  j  the  purchaser,  though  by  way  of  description 
co-sharers.  Nor  can  the  ousut  howaladar  j  papers  connected  with  the  sale  may 
show  that  the  plaintiff,  if  permitted  to ;  use  the  terms  that  the  property  so  sold 
carry  on  this  suit,  is  likely  to  have  any  \  consisted  of  the  "  interests  of  Doorga  Pcr- 
ad vantage  which  Doorga  Pershad  as  plaint-  ■  shad." 

iff  could  not  legally  enjoy.  We  think,  then,  !  Under  all  these  circumstances  we  think 
that  defendants  cannot  successfully  question  it  right  to  remand  the  case  to  the  Lower 
the  right  of  the  plaintiff  to  sue,  jeven  after  i  Appellate  Court,  with  a  view  to  its  being 
it  has  been  found  that  plaintiff  is  a  purchas-  re-tried  with  reference  to  the  preceding 
er  in  trust  for  Doorga  Pershad.  remarks,      * 
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Court  of  first  instance,  although  the  ground 
of  his  intervention  was  clearly  set  forth  in 
his  pleading,  and  an  issue  drawn  up,  in 
accordance  with  it.  The  case  went  to  trial 
Qn  that  issue  amongst  others,  viz.,  that  the 
mortgage  propounded  by  the  plaintiff  was 
false  and  collusive  between  him  and  the 
alleged  mortgagor,  for  the  sole  end  of  depriv- 
ing the  intervenor  of  his  mokurruree  holding. 

The  Principal  Sudder  Ameen  has  held  on 
the  evidence  that  the  mortgage  was  collu- 
sive and  fraudulent  in  the  terms  of  the  spe- 
cial respondent's  objection.  We  think  that, 
under  the  circumstances,  he  was  fully  justi- 
fied in  considering  the  point,  the  mortgagor's 
admission  notwithstanding;  and  as  his  deci- 
sion on  it  is  one  of  fact,  we  cannot  interfere 
with  it  in  special  appeal. 

We,  therefore,  reject  this  application  with 
costs. 


The  29th  March  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Pleaders  and  Mooktears  (Charge  of  miscon- 
duct against). 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  H,  C,  Richardson,  Sessions 
Judge  of  Tipperahf  dated  the  ^th  Decern- 
ber  1866, 

Sudurooddeen  Mahomed  Mooktear, 
Appellant, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Any  chargpe  of  misconduct  agfainst  a  pleader  or  mook- 
tear holding  a  certificate  under  Act  XX.  of  1865  other 
than  a  recorded  conviction  of  a  criminal  offence  must 
be  made  and  substantiated,  and  a  report  submitted 
to  the  High  Court  as  provided  by  Section  16. 

The  petitioner  was  a  mooktear  in  the  Dis- 
trict of  Noakolly,  which  Is  subject  to  the 
jurisdiction  of  the  Judge  of  Tipperah.  Two 
persons  named  Islam  Meah  and  Chowdry 
Meah  were  committed  to  the  Sessions  Judge 
on  a  charge  of  falsely  bringing  a  suit  and 
fabricating  false  evidence.  These  persons 
were  convicted  and  sentenced.  A  representa- 
tion appears  to  have  been  made  to  the 
Judge  that  the  petitioner  was  also  implicated 
in  the  matter,  and  the  Judge  thereupon, 
without  hearing  the  petitioner,  summarily 
passed  an  order,  declaring  that  it  was  not 
proper  that  he  should  be  retained  in  the  situ- 
ation of  mooktear,  and  ordering  him  to  be 
removed. 

The  Judge's  order  is  altogether  irregular 
and  beyond  his  power  to  make,  and  must  be 
quashed.    Any  charge  of  misconduct  against 


a  pleader  or  mooktear  holding  a  certificate 
under  Act  XX.  of  1865,  other  than  a  re- 
corded conviction  of  a  criminal  offence,  must 
be  made  and  substantiated,  and  a  report  sub* 
mitted  to  this  Court  as  provided  in  Section 
16  of  the  Pleaders  Act. 

It  is  stated  that  the  petitioner's  certificate 
of  mooktearship  has  been  taken  from  him. 
If  so,  the  Judge  will  restore  it. 

The  29th  March  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Jurisdiction  (of  HigHh  Court)— Small  Cause 
Court— -Res  judicata . 

Miscellaneous  Appeal  from  an  order 
passed  by  Mr,  J,  Weston,  Judge  of  the 
Small  Cause  Court  ofjenidah  in  Jessore, 
dated  the  iSth  February  iS6j, 

Brommo  Roop  Gossain  (Plaintiff),  Appellant, 

versus 

Anund  Moyee  Debia  and  others  (Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Sreenath 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

The  High  Court  has  no  jurisdiction  to  compel  a 
Court  of  Small  Causes  to  re-hear  a  suit  dismissed  by 
the  latter  Court  on  the  ground  of  res  judicata. 

Petitioner  applies  for  an  order  to  compel 
the  Court  of  Small  Causes  of  Jenidah  to  re- 
hear a  suit  brought  by  the  petitioner  which 
has  been  dismissed  by  that  Court  on  the 
ground  of  the  same  cause  of  action  having 
been  already  heard  and  determined  by  a 
Court  of  competent  jurisdiction. 

It  appears  to  me  that  this  Court  has  no 
authority  to  make  such  an  order.  This  is 
not  a  case  where  the  Court  of  Small  Causes 
has  declined  jurisdiction,  or  has  refused  to 
do  that  which  the  law  directs.  The  plaint 
has  been  received,  the  defendants'  answer 
has  been  heard,  an  issue  has  been  framed 
and  tried,  and  upon  that  issue  the  Court  has 
determined  (it  may  be  erroneously)  that  this 
was  a  suit,  the  cognizance  of  which  is  barred 
by  Section  2  of  the  Civil  Procedure  Code. 
To  enter  into  the  correctness  of  the  de- 
cision on  this  point  would  be,  in  fact,  to 
entertain  an  appeal  from  the  Court  of  Small 
Causes  which  this  Court  is  not  authorized 
to  do.  It  might  as  well  be  said,  in  my 
opinion,  that  if,  in  the  course  of  hearing  a 
cause,  the  Court  should  have  erroneously 
admitted  that  as  evidence  which  was  not 
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evidence,  tliis  Court  would  be  competent  to 
entertain  an  appeal  on  that  ground  to  set 
aside  the  judgment  passed. 

It  appears  10    me  that    this   appHcalion 
must  be  refused. 


not  to  be  subjected,  after  having  served 
several  years  in  that  capacity,  to  a  fresh 
examination,  but  ought,  if  there  be  no  pre- 
ferable candidate  properly  qualified,  to  be 
appointed  to  the  vacancy. 


The  29th  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Civil  Court  Ameen  (Appototment  oO. 

Case  No.  140  of  1867. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Chitia- 
gong,  dated  the  22nd  January  iS6y. 

jVrahomed  Khairoollah,  Appellant, 
Mr,  C.  Gregory  for  Appellant. 

A  person,  who  docs  iiot  hold  a  certificate  of  pleader- 
ship,  is  not  eligible  for  a  Civil  Court  Ameenship. 

Petitioner's  complaint  is  that,  he  being 
a  person  qualified  for  the  situation  of  a 
Civil  Court  Ameen  under  the  Circular 
Order  of  the  late  Sudder  Court  of  the  6th 
November  1857,  and  having  actually  filled 
such  an  office  until  its  abolition  by  reason  of 
reduction  of  establishment,  and  a  vacancy 
having  again  occurred  in  the  situation  of 
Civil  Court  Ameen  in  the  District  of  Chitta- 
gong,  he  made  application  for  the  vacant 
office.  The  Judge  held  an  e.Kaminalion  of 
the  candidates,  and  has  appointed  a  person 
whom  he  considers  to  be  better  qualified, 
but  who  has  not  the  qualifications  prescribed 
by  the  Circular  Order  cited. 

If  this  had  been  a  case  in  which  the 
Judge,  having  to  choose  between  two  per- 
sons similarly  qualified  under  the  Circular 
Order,  had  rejected  the  petitioner  and 
appointed  some  one  else,  I  should  not  have 
thought  it  proper  to  interfere.  But,  as  it 
appears  from  the  Judge's  roobakaree, 
dated  the  22nd  January  last,  a  copy  of 
which  is  before  me,  that  the  person  se- 
lected is  not  qualified  by  holding  a  certifi- 
cate of  pleadership,  but  merely  passed  what 
the  local  authorities  considered  a  favorable 
examination,  and  was  not  passed  by  the 
High  Court,  I  think  it  right  to  signify  this 
Court's  disapproval  of  the  appointment 
made,  and  to  direct  the  Judge  to  make  a  new 
appointment^  and  1  accompany  that  direc- 
tion with  the  strong  expression  of  opinion 
that,  if  the  petitioner  has  served  with  cred- 
it in  his  previous  incumbency  of  the 
Ameenship,  and  if  he  be  efficient/and  there 
18  nothing  against  his  character,  he  ought 

Vol  VII, 


The  29th  March  1*67. 

Present : 

The  Uon'ble  II.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Sale  (Completion  of)— Registrattoa. 

Case  No.  3309  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Dacca,  dated  the  12th  Sep- 
tember  1866,  affirming  a  decision  passed 
by  the  Sudder  Ameen  0/  that  District, 
dated  the  20th  February  1866, 

Kalee  Churn  Giree  Gossain  (Plaintiff), 

Appellant, 

versus 

Lalla  Muddun  Kishore  and  others  (Defend- 
ants), Respondents, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondents. 

A  sale  might  be  complete,  and  it  still  might  be  a 
condition  of  the  contract  that  the  purchase-money  was 
to  be  paid  afterwards,  and  the  deed  in  evidence  of  the 
contract  may  not  be  completed.  The  bare  fact  of  the 
deed  not  bemg  registered  would  not  annul  a  sale  if, 
by  mutual  agreement,  a  sale  had  already  been  made. 

Pundit,  J, — Wk  think  it  proper  to  remand 
this  case  to  the  Lower  Appellate  Court,  in 
order  that  it  may  clearly  find  whether  the 
deed  of  sale,  which  plaintiff  says  was 
executed  in  his  favor,  was  returned  by  the 
plaintiff  to  his  vendor  after  they  both  failed 
to  get  it  registered,  a  fact  found  by  the  Court 
of  first  instance. 

If  this  return  of  the  deed  be  proved,  the 
special  appellant  will  have  no  case. 

If  that  fact  be  not  established,  the  Lower 
Appellate  Court  should  more  distinctly 
assert  .whether  it  agrees  with  the  Court 
of  first  instance  in  holding  that  it  is 
proved  as  a  fact  that  the  sale  was  not  to  be 
considered  as  complete  before  the  entire 
purchase-money  was  paid  and  before  the 
deed  was  registered ;  or  whether  it  only 
decides  that,  the  deed  not  being  registered, 
and  the  entire  consideration  not  being 
paid  before  the  said  vendor  sold  to  another 
party,  it  is  to  be  inferred  as  a  question  of 
law  that  thetsale  had  not  become  complete^ 
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so  as  to  make  the  case  only  of  a  contract  to 
sell. 

A  sale  might  be  completed,  and  it  still 
might  be  a  condition  of  the  contract  that  the 
purchase-money  was  to  be  paid  afterwards, 
and  the  deed  in  evidence  of  the  contract 
may  not  be  completed.  The  bare  fact  of 
the  deed  not*  being  registered  would  not 
annul  a  sale  if,  by  mutual  agreement,  a  sale 
had  already  been  made. 

We,  accordingly,  remand  this  case  to 
the  Lower  Appellate  Court  to  re-try  the  case 
with  reference  to  the  above  remarks ;  and  the 
evidence  of  the  vakeel  employed,  viz,t  Boroda 
Kinkur  Roy,  might  well  be  taken  in  order  to 
arrive  at  proof  of  the  acts  and  intention  of 
the  parties.  His  kyfeut  is  no  legal  evidence. 


The  30th  March  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  L.  S. 
Jackson,  Judges, 

Sale  under  Act  VIII.  of  zSas^Holdins:  in  a 
Khas  Mehal^Rights  of  purchaser. 

Case  No.  3185  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Sicond  Principal  Sudder  Ameen  of 
the  24-Pergunnahsy  dated  ihe  20th 
September  j866,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  21  si  March  i86^, 

Kylash  Chunder  Shaha  (PlainliflF),  Appellant, 

versus 

Ranee  Shurno  Moyee  Dossee  (Defendant), 

Respondent. 

Baboo  Anund  Chunder^Ghosal  lot 
Appellant. 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

Semble, — The  purchaser  of  a  holding  in  a  khas  mebal 
sold  under  Act  VIII.  of  18^5  cannot  claim  the  position 
or  privileges  accorded  by  Sections  37  and  52  of  Act  XI. 
of  1S59  to  purchasers  of  permanently-settled  estates, 
or  of  estates  sold  in  districts  not  permanently  settled, 
sold  for  arrears  of  revenue. 

Seton-Karr,  J — The  special  appellant 
endeavours  to  contend  that  the  plaintiff  has 
acquired  the  rights  of  the  holder  at  the 
original  settlement,  and  that  he  is  not  bound 
by  any  laches  of  his  predecessor  such  as  the 
Lower  Appellate  Court  has  found  to  exisL 

The  purchase  of  the  plaintiff,  it  appears, 
was    a   purchase  of    a  holding'  in   Dehee 


Punchanungram  at  a  sale  held  by  the  Depu- 
ty Collector  under  Act  VIII.  of  1835.  But 
there  is  nothing  adduced,  either  in  the  shape 
of  law  or  precedent,  to  convince  us  that  a 
purchaser  of  a  holding  in  a  khas  mebal 
such  as  Punchanungram,  can  at  all  claim  the 
position  or  privileges  accorded  to  purchasers 
of  permanently-settled  estates  sold  for 
arrears  of  revenue  or  of* estates  in  dis- 
tricts not  permanently  settled  sold  under 
similar  circumstances;  in  other  words,  that 
he  can  have  the  benefit  of  Sections  37  and 
52  of  Act  XI.  of  1859.  Act  VIII.  of  1835, 
we  observe,  merely  changes  the  course  of 
procedure  of  sales  in  certain  cases,  and 
nowhere  vests  the  plaintiff  with  any  such 
rights  as  those  claimed. 

In  short,  there  is  nothing  whatever  to 
lead  us  to  think  that  the  finding  of  the 
Principal  Sudder  Ameen,  to  the  effect  that 
neither  the  plaintiff  nor  his  predecessors 
ever  were  in  possession,  is  at  all  wrong 
ttflaw. 

Under  these  circumstances  we  dismiss 
the  appeal  with  costs. 


The  30th  March  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Sale  of  Howala  for  arrears  of  rent— Ousut 
Howalas— Rights  of  Co-sharera. 

Case  No.  3308  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore, 
dated  the  2gth  September  i866,  affirm- 
ing a  decision  passed' by  the  Moonstff  of 
Choolneah,  dated  the  nth  September 
i86s. 

Huree  Churn  Bose  (Plaintiff),  Appellant, 

versus 

Meharoonissa  Bibee  and  others  (Defendants), 

Respondents, 

Baboo  Khetturnath  Bose  for  Appellant, 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  shareholder  is  not  precluded  from  purchasing  the 
whole  of  a  kawala  tenure  sold  bond  fide  for  arrears  o| 
rent  due  from  himself  and  his  co-sha(^r.  XiX^ouswt 
howalas  created  by  the  other  co-sharers  fall  ^"itb  W 
sale  of  the  howala,  unless  specially  protected  by  toe 
hovaala  lease. 

A  lemindar  nay  bring  a  suit  for  arrears  only  f f^^'Jff 
the  tenant,  whose  name  is  recorded  in  his  seri^tah; 
and,  in  execution  of  a  decree  obtained  in  such  a  soi^  W 
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wbole  tenure  may  be  sold»  thousrh  others  Dot  recosrnized  '       Now,  if  it   be  found   that   the   conditions 

life  iJSsc  ^"'*"*^'  **  ^"^  **"*"^  '"'^'  ^  interested  in  ^^  ^j^^  original  howaladaree  tenure  of  Doorga 
Pundit,  7.— Plaintiff  is  the  ostensible  Pershad  admitted  of  the  landlord  selling  the 
purchaser  in  execution  of  a  decree  for  rent  tenure  for  airears  of  rent,  the  sale  m  which 
against  Doorga  Pershad  Howaladar.  Plaint-  plaintiflf  purchased  will,  under  the  Full  Bench 
iff  asserts  before  us  that,  in  the  serishtah  of  precedent  of  isih  March  last,  extinguish  the 
the  landlord,  only  the  name  of  Doorga  o"SUt  howala  created  by  Wooma  Churn, 
Pershad  was  recorded ;  that  the  decree  was  that  is,  when  \\  ooma  Ch^rn  s  purchase 
for  arrears  du*  from  the  whole  yi^zf;^/^;  of  4  annas  is  established.  If  Wooma  Churn  s 
that,  even  if  others  had  shares  in  it  by  rights  '  right  to  create  the  under-tenure  is  ml  thus 
acquired  from  Doorga  Pershad,  they  also ;  established,  the  under-tenure  will  fall, 
vere  liable  for  these  arrears  on  account  of  ^"V  in  that  case,  it  will  not  do  so  by  reason 
the  tenure  recorded  in  the  zemindar's  se-  I  ^^  l^«  sale,  but  because  it  was  not  created  by 
rishtah.  a  party  competent  to  create  an  incumbrance 

These  important  points  of  the  plaintiff  I  ^^  the  original  parent  tenure.  If,  then, 
have  not  been  enquired  into  by  the  Lower  pJaintiff  fails  to  prove  such  a  reservanon 
Appellate  Court  as  fully  as  they  ought  to  I )» the  conditions  of  the  lease  of  the  howala, 
have  been.  "^^    action    will    fail.    If,    however,    it    be 


It  is  said  Doorga  Pershad  sold  four 
annas  to  Wooma  Chum,  and  four  annas  to 
another  person.  Neither  this  last  alleged 
purchaser,  nor  indeed  any  one  holding  through 
such  purchaser,  appear  in  this  case. 


shown  on  the  other  hand  by  the  defendant 
that  Wooma  Churn's  purchase  of  4  annas 
was  duly  registered  or  recognized  by 
the  superior  landlord,  and  that  Wooma 
Churn  paid  his  rents  separately^  that,   fur- 


The  dispute  directly  is  between  the  plainiii!  ther,  the  suit  against  Doorga  Pershad  was 
as  purchaser  in  execution,  and  the  defendant  I  ^^J  arrears  so  due  only  from  Doorga  Per- 
%rho  sets  up  an  ousui  hmvala  tenure  for  I  s,had»an<i  that  after  a  decree  for  arrears  so 
2   annas  of  the  4  annas  alleged   to    have  ^  due  from  Doorga  Pershad  alone  the  decree- 


been  purchased   by  Wooma  Churn.     This 
onsut  howaladar  (of  2-annas  share  out  of 


holder    expressly    elected    that    the    share 
of  Doorga  Pershad  alone  should  be  sold, 


4  annas  of  Wooma  Chums  alleged  howala-  then  plaintiflf  will  not  be  entitled  to  disturb 
darec  rights)  proceeded  on  his  alleged  right  I  the  ousut  howaladar,  because  his  purchase 
by  purchase  to  sue  a  ryot  for  rent  and  '  ^'^^  then  be  found  not  to  extend  to  the 
obtained  a  decree,  which  is  now  sued  to  be    ^^P^^rate  share  of    Wooma    Churn,    within 


set  aside. 


which  the  ousut  howala  is  situated. 


Plaintiff  has  now  brought  this  action  to  It  will  not,  however,  be  sufficient  for  the 
have  his  title  and  that  of  the  ousut  howala-  j  defendant  to  show  that  Wooma  Churn  (as 
dar  tried.  '  between  him  and  Doorga  Pershad)  was  not 


It  is»  under  these  circumstances,  necessary 
first  to  know  clearly  whether  the  alleged 
two  purchasers  of  8  annas  held  jointly  with 


in  arrears  when  the  suit  was  brought,  be- 
cause, if  he  elected  not  to  have  his  name 
recorded    in  the  serishtah  of  the  landlord. 


Doorga  Pershad,  and  if  Wooma  Churn  ^  and  the  landlord  did  not  legally  recognize 
held  separate  lands,  whether  the  ousut  Wooma  Churn  as  a  purchaser,  and  further 
howaladar  of  the  2-annas  share  held  his  1  the  landlord  bond  fid^  brought  an  action 
land  also  separate  as  part  of  tlie  separate  for  arrears  due  to  him  from  the  howala 
lands  of  the  four-annas  share.  against  the  person  whose  name  alone  was 

Plaintiff  has  the  legal  title.  Nothing  is  1  recorded  in  his  serishtah,  the  decree  ob- 
shown  to  us  in  law  to  prevent  Doorga !  tained  in  such  a  case  must  be  one  against 
Pershad  as  an  original  shareholder  from  ^  the  whole  tenure  ;  and,  consequently,  in  exe- 
pnrchaslng  the  whole  tenure,  when  bond  cuiion  of  it,  the  whole  tenure  must  pass  to 
fide  sold  for  arrears  due  from  himseJ/^nd  his  the  purchaser,  though  by  way  of  description 
co-8h£irers.  Nor  can  the  ousut  howaladar  papers  connected  with  the  sale  may 
show  that  the  plaintiff,  if  permitted  to  [  use  the  terms  that  the  property  so  sold 
carry  on  this  suit,  is  likely  to  have  any  consisted  of  the  *'  interests  of  Doorga  Per- 
advantage  which  Doorga  Pershad  as  plaint-   shad." 

iff  could  not  legally  enjoy.  We  think,  then, '  Under  all  these  circumstances  we  think 
that  defendants  cannot  successfully  question  it  right  to  remand  the  case  to  the  Lower 
the  right  of  the  plaintiff  to  sue,  jeven  after   Appellate  Court,  with  a  view  to  its  being 


it  has  been  found  that  plaintiff  is  a  purchas- 
er in  trust  for  Doorga  Pershad. 


re-tried    with    reference    to  the   preceding 
remarks. 
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The  I2lh  March  1867. 
Present  : 

The  ITon'ble  L.  S.  Jackson  and 
F.  A,  Glover,  Judges, 

Joint  Hindoo  Fsimily— Construction  (of  Sontan). 

Case  No.  3 131  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Luckee  Narain  Alitter,  Additional 
Principal  Sudder  A  meen  of  Mymensingh, 
dated  the  lyth  September  r866,  affirming 
a  decision  passed  by  Baboo  Joy  Chunder 
BisivaSi  Sudder  Ameen  of  that  District, 
dated  the  Jth  May  1866. 

Kisto  Kishore  Bhultacharjee  and  others 
(Plainiiflfs),  Appellants, 

7'ersus 

Seetamonee  Bhultacharjee  and  others 
(Defendants),  Respondents. 

Bahoo  Nilmonee  Sen  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

The  word  "  sonian**  occurrinj;  in  a  deed  of  ag^recinent 
between  co-sharers,  members  of  a  Hindoo  family,  was 
construed  to  mean  issue  g^enerally,  and  not  male  issue 
merely. 

Jackson,  y, — This  is  a  special  appeal, 
which  turns  entirely  upon  the  construction 
of  the  Bengalee  word  T|g  U  {sontan)  occur- 
ring in  a  deed  reciting  certain  articles  of 
agreement  between  co-sharers,  members  of 
a  Hindoo  family.  The  words,  after  setting 
out    that    there    were   four  co-sharers,   are 

thai  is  to  say,  "  if  any  of  us  co-sharers  should 
have  no  off  spring  {sontan),  then  the  wife  of 
that  one  shall  not  take  that  co-partner's  share, 
she  shall  receive  only  maintenance."  The 
Bengalee  as  to  that  ''foutihissa,"  or  share 
which  has  lapsed,  is  the  ''sontan  of  all  of 
us  shall  take  it  in  equal  parts." 

The  question  is  whether  the  word  "jr?;/- 
/tf«"  means  in  its  original  sense  "issue" 
generally,  or  in  the  more  restricted  sense  in 
which  it  is  sometimes  employed  locallv 
"male  issue."  The  plaintiffs  in  this  case 
arc  the  surviving  co  sharers,  and  the  defend- 
ant is  the  daughter  of  one  of  the  co-sharers, 
and  the  plaintift's  suit  is  to  obtcin  from  the 


daughter  the  share  which  she  has  taken 
from  her  deceased  father.  Both  the  Lower 
Courts  which,  as  it  happens,  have  been 
presided  over  by  Hindoo  Judges  have  taken 
the  view^  that  sontan  means  *'  issue" 
generally,  and  that  the  use  of  the  word  is 
not  intended  to  exclude  daughters;  they 
have  consequently  dismissed  the  suit.  It 
would  certainly  be  somewhat  presumptuous 
in  us  foreigners,  sitting  here  in  special  ap- 
peal, to  overrule  the  decisions  of  these  two 
Courts  in  ^  matter  of  purely  vernacular 
usage  and  language.  If  I  were  at  liberty 
to  consider  the  effect  of  this  expression  and 
of  the  document  independently,  I  should  be 
inclined  to  say  that  the  intention  of  the 
parties  might  have  been  to  exclude  the 
daughter,  but  that  they  had  not  carried  out 
that  intention  in  the  words  employed. 

It  is  provided  that,  in  the  event  of  any  of 
the  co-sharers  dying  without  sontan,  the 
wife  was  not  to  take;  it  is  not  stated  that 
the  daughter  was  not  to  take;  but  on  the 
death  of  such  person,  and  his  wife  being  ex- 
cluded, the  share  is  treated  as  fouti,  that  is, 
the  share  has  lapsed.  But  then  it  is  further 
provided  that  the  sontan,  that  is,  the 
sontan  of  the  different  co-sharers,  shall 
take  that  share  in  equal  parts.  It  appears 
to  me  that  these  words  are  not  sufficiently 
stringent  absolutely  to  exclude  the  daughur, 
and  that  we  ought  not  to  exclude  a  legal 
heir  according  to  Hindoo  Law  from  the  share 
which  would  properly  go  to  her,  unless  the 
intention — if  there  was  an  intention — and 
supposing  the  existence  of  a  pawer  of  those 
in  whom  the  property  was  vested  to  exclude 
her,  has  been  expressed  in  legally  sufficient 
language. 

For  these  reasons  I  think  we  are  bound  to 
uphold  the  judgments  of  the  Courts  below. 

But  there  is  another  circumstance  which 
I  think  it  would  be  wrong  to  exclude  from 
our  consideration,  which  is  this.  This  do- 
cument, of  which  our  consideration  is  asked, 
is  executed  between  four  persons,  three  of 
whom  were  males,  and  the  fourth  was  a 
lady,  and  she  purports  to  execute  it  on  be- 
half of  her  minor  son,  Dinonath  Surmab. 
It  is  the  daughter  of  this  very  Dinonath 
whom  it  is  now  sought  to  exclude  by  the 
interpretation  of  this  document.  It  is  not 
shown  to  us  that  Dinonath,  when  he  arrived 
at  maturity,  either  verbally  ©r  by  any 
written  document  ratified  this  agreement, 
entered  into  on  his  behalf  by  his  mother. 
It  seems  to  me  that  it  would  be  altogether 
impossible  to  exclude  the  daughter  of 
Dinonath  by  a  reference  to  the  terms  of  ^ 
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document  which  was  never  executed  by 
him,  but  by  his  moiher  on  his  behalf  and 
during  bis  minority. 

It  seems,  ther^ore,  absolutely  necessary 
to  affirm  the  judgment  of  the  Court  below, 
and  to  dismiss  the  plaintiff's  appeal  with 
costs. 

Glover,  J, — I  concur. 


The  jst  April  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  (}.  Macpherson, 

Judges, 

Hindoo  Law— Gtsardianahip  and   MarriAgfe  of 
minor— Grandmother— 'Step-mother. 

Case  No.  550  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  14th  February  i86*j, 
reversing  a  decision  passed  by  the  Deputy 
Commissioner  of  Hazareebagh,  dated  the 
i8th  September  1866. 

Maharanee  Ram  Bunsee  Koonwaree 
(PlaintiflF),  Appellant, 

versus 

^laharanee  Soobh  Koonwaree  and  others 
(Defendants),  Respondents. 

Mr.  W.  A.  Montr iou  and  Baboo  Sham  Lai 
Mitter  for  Appellant. 

Messrs.  R.  V.  Doyne  and  R.  T.  Allan, 
Baboos  Kishen  Succa  Mookerjee,  I\Iohesh 
Chundtr  Chozvdhry,  and  Divarkanath 
Mitter,  and  Moonshee  Ameer  Ali  for 
Respondents. 

According  to  Hindoo  I^w,  a  paternal  g^randmother 
has  a  preferential  right  over  a  step-mother  to  the  guard- 
idnship  of  a  minor. 

The  paternal  grandmother,  with  the  assent  of  the 
nearest  male  kinsman  on  the  father's  side,  has  (in  pre- 
ference  to  the  step-mother)  the  right  to  dispose  of  a 
minor  in  marriage. 

Semble, — The  expression  "  Principal  Court  of  Original 
Civil  JurijwJiction  in  the  district."  as  used  in  Act  Ix.  of 
i86f,  means  the  Principal  Court  of  Ordinary  Civil 
Jurisdiction. 

Macpherson,  J. — IJy  consent  ihis  special 
appeal  and  moiion  came  on  together  for 
hearing. 

The  suit  out  of  which  they  *ari$e  was 
instituted  in  the  Court  of  the  Deputy  Com- 


missioner of  Hazareebagh,  the  appellant 
being  the  plaintiff. 

The  suit  was  for  a  declaration  of  the 
plaintiff's  right  to  the  custody  of  her  minor 
step-daughter,  and  for  her  custody,  with  a 
view  to  carry  out  a  certain  marriage- contract 
approved  of  by  the  plaintifiF.  There  was 
also  a  prayer  for  an  injunction  to  restrain 
the  defendants  from  interfering  with  the 
plaintiff's  right  to  the  custody  of  her  step- 
daughter, and  from  interfering  with ,  the 
plaintiff's  giving  her  step-daughter  in  marri- 
age in  the  manner  proposed  by  her.  The 
defendants  to  the  suit  were  the  grandmother 
and  step-grandmother  of  the  minor,  the 
minor's  nearest  male  kinsman  (on  her  father's 
side),  a  person  to  whom  the  grandmother 
proposed  to  marry  the  minor,  and  the  father 
of  that  person,  with  others  whom  we  need 
not  further  refer  to. 

The  plaintiff  is  the  wife  of  the  Rajah  of 
Dhunwar,  and  the  minor  is  his  daughter  by 
another  wife  now  dead.  There  is  no  other 
child  of  the  Rajah's  now  alive,  nor  any  male 
relation  nearer  than  the  defendant  Gunga 
Narain  Deo,  who  is  the  paternal  great-grand- 
father's brother's  grandson,  or  second  cousin 
once  removed  of  the  minor.  The  Rajah  being 
a  person  of  unsound  mind,  his  estates  have 
for  many  years  been  under  the  management 
of  the  Court  of  Wards,  *^  he  being  a  disquali- 
fied landholder."  He  has  never  been 
declared  a  lunatic  under  Act  XXV.  of  1858. 
Various  questions  might  arise  relating  to 
the  precise  position  of  the  Rajah,  and  to  the 
right  to  the  guardianship  of  his  minor 
daughter  under  the  peculiar  circumstances. 
But  we  shall  not  enter  upon  those  questions, 
for  in  the  plaint  the  Rajah  is  said  to  be  a 
lunatic,  and  the  case  has  throughout  been 
argued  upon  t^e  footing  of  his  being  a 
lunatic,  and  as  such  civilly  dead. 

The  plaint  states  that  the  plaintiff*  with 
the  consent  of  the  grandmother  and  step- 
grandmother,  and  of  Gunga  Narain  Deo, 
made  a  contract  for  ths  marriage  of  the 
minor  to  Aiswaj  Narain  Singh,  son  of  Futh 
Narain  Singh,  of  Benares,  and  that  with 
the  like  consent,  on  the  2nd  of  May  1866, 
the  preliminary  ceremony  of  telucl:  was 
celebrated  between  Aiswaj  Narain  Singh  and 
the  miiior,  which  ceremony  (the  plaint  states) 
binds  the  marriage ;  that  subsequently  the 
grandmother  and  step-grandmother  agreed 
to  break  off  the  first  marriage-contract,  and 
to  enter  into  a  fresh  contract  with  one 
Krisnessur  Pershad  Singh,  but  the  kinsman 
Gunga  Narain  Deo  had  not  assented  to  this 
proposal.     Amongst  other  reasons  why  the 
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first  contract  should  be  carried  out,  the 
plaint  alleged  that,  to  break  it  ofiF  after  the 
solemn  performance  of  the  teluck,  would 
inflict  irreparable  injury  upon  the  honor  and 
dignity  of  the  plaintiff's  family,  and  loss  of 
caste  upon  the  plaintiff  herself. 

The  grandmother  and  step-grandmother, 
in  their  written  statement,  claim  the  right 
to  be  guardians  of  the  minor,  and  state  that 
they  have  for  many  years,  in  fact,  been  the 
guardians  both  of  her  and  of  her  father,  the 
Kajah.  They  object  to  the  person  chosen 
by  the  plaintiff  as  ineligible,  both  as  being 
poor  and  as  being  a  widower ;  and  they  state 
that  the  ceremonies  towards  the  marriage  of 
the  minor  with  the  person  selected  by  them 
have  gone  so  far  that,  by  Hindoo  Law.  the 
marriage  cannot  now  be  stopped,  but  must 
be  carried  out. 

Gunga  Narain  Deo  did  not  at  first  appear 
at  all ;  but,  after  the  issues  were  settled,  he 
came  in.  The  Deputy  Commissioner  says  he 
did  not  claim  to  be  the  guardian  of  the 
minor,  but  contended  that  he  could  carry 
out  her  marriage  with  the  consent  of  the 
grandmother  and  step-grandmother,  the 
guardians  of  the  minor,  without  the  consent 
of  the  plaintiff.  "  In  fact,"  says  the  Depu- 
ty Commissioner,  ''  he  waived  the  guardian- 
ship question  in  favor  of  the  grandmother 
and  great-grandmother.*' 

The  Deputy  Commissioner  decided  in  favor 
of  the  plaintiff,  being  of  opinion  that  she  was 
the  legal  guardian,  ''not  as  being  the  step- 
mother, but  as  wife  of  her  husband:"  and  it 
was  ordered  that  an  injunction  which  had  been 
issued  against  the  defendants  should  be  made 
perpetual;  and  it  was. declared  that  the 
plaintiff  was  the  legal  guardian,  and  as  such 
had  the  right  of  giving  the  minor  in 
marriage,  subject  to  the  corUrol  of  the  kins- 
man Gunga  Narain  Deo. 

()n  appeal  the  decision  was  reversed  by 
the  Judicial  Commissioner,  who,  being  of  opi- 
nion that,  whatever  the  Hindoo  Law  on  the 
subject  might  be,  our  Courts  would  never 
force  a  girl  between  15  and  16  years  old  (that 
being  the  age  of  the  minor  in  this  case)  into 
a  marriage  to  which  she  had  an  aversion, 
issued  a  commission  for  the  examination  of 
the  minor  herself.  On  the  return  to  this 
commission  being  made,  the  Judicial  Com- 
missioner considered  that  the  minor  was 
*'  undoubtedly  desirous  of  being  guided 
in  the  choice  of  her  husband  by  her  grand- 
mother," and  that  the  minor's  wishes  must 
and  did  govern  his  decision  of  the  case. 
He,  accordingly,  reversed  the  order  of  the 
Deputy    Commissioner,    directed    that    the 


grandmother  and  step-grandmother  should 
be  allowed  to  dispose  of  the  minor's  hand, 
and  declared  that  as  yet  no  valid  marriage 
had  taken  place  with  either  of  the  aspirants 
to  it. 

An  order  was  immediately  obtained  from 
this  Court  to  stay  execution  of  the  decree  of 
the  Judicial  Commissioner  until  an  appeal 
from  his  decision  could  be  disposed  of.  The 
order  was  made  in  the  shape  of  a  rule  to  show 
cause  why  the  order  of  the  Judicial  Commis- 
sioner should  not  be  set  aside,  and  in  the 
meantime  that  execution  should  be  stayed. 
By  consent  the  argument  of  the  rule  and  of 
the  special  appeal  came  on  together. 

On  behalf  of  the  respondents,  it  is 
contended  that  the  whole  proceedings  are 
irregular  on  the  part  of  the  plaintiff,  Inas* 
much  as  the  suit  was  brought  for  a  declara- 
tion of  the  right  to  the  guardianship  of  the 
minor,  and  for  such  a  purpose  a  regular  suit 
will  not  lie.  It  is  argued  that  the  only 
course  open  to  the  plaintiff  was  a  summary 
proceeding  under  Act  IX.  of  1861,  and  that, 
if  the  proceedings  Ought  to  have  been  under 
Act  IX.  of  1 861,  the  present  regular  suit 
cannot  be  substituted  for  them,  inasmuch 
as  suits  under  that  Act  must  be  instituted 
in  the  '^Principal  Civil  Court  of  Original  Juris- 
diction in  the  district,"  whereas  (it  is  con- 
tended)  not  the  Deputy  Commissioner's  Court, 
but  the  Court  of  the  Judicial  Commissioner, 
is  the  Principal  Court  of  Original  Civil 
Jurisdiction  throughout  Chota  Nagpore. 

It  seems  to  us  that  the  expression  "Prin- 
cipal Court  of  Original  Civil  Jurisdiction  in 
the  district"  means  "Principal  Court  of 
Ordinary  Original  Civil.  Jurisdiction :"  and 
that  the  Court  of  the  Judicial  Commissioper 
is  not  a  Court  of  that  description,  even  if 
it  can  be  said  to  be  a  Court  •'  in  the  district." 
But  we  need  not  decide  this  point,  because 
we  think  that  the  suit  was  in  substance  not 
a  suit  for  a  guardianship  of  the  minor,  but  a 
suit  to  declare  the  right  to  dispose  of  her  in 
marriage,  and  to  restrain  the  defendants 
from  carrying  out  a  marriage  to  which  the 
plaintiff  objected.  It  is  clear  that  the  plaint- 
iff could  never  have  obtained  the  immediate 
relief  which  she  sought  by  a  summary  pr^^* 
ceeding  under  Aft  IX.  of  1861.  and  she  was, 
therefore,  right  in  bringing  a  regular  suit, 
if  she  was  to  bring  the  matter  into  Court 
at  all.  • 

For  the  appellant  it  is  argued  that  the 
Judicial  Commissioner  was  wholly  wrong  '" 
deciding  the  case  on  any  consideration  0 
the  wishes  of  the  minor;  that  her  wisiies 
are  immaterial  according  to  Hindoo  La^' 
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that  the  whole  question  ought  to  be  deter- 
mined by  Hindoo  Law,  and  that,  according  to 
that  law,  the  plaintiff  is  entitled  to  what  she 
prays  for.  -Objections  are  also  taken  to 
the  return  to  the  commission  which  was 
iasued  for  the  examination  ot  the  minor, 
and  it  is  contended  that  that  examination 
has  evidently  been  irregularly  and  impro- 
perly conducted.* 

We  are  clearly  of  opinion  that  this  is  not 
a  case  which  can  be  properly  decided  merely 
upon  an  expression  by  the  minor  of  her 
wishes ;  and  we  think,  moreover,  that  no 
reliable  proof  of  what  the  wishes  of  the 
girl  are  has  in  fact  been  given.  If,  therefore, 
our  decision  is  unfavorable  to  the  appellant, 
it  is  based  on  grounds  totally  distinct  from 
those  put  forward  by  the  Lower  Court  as 
the  grounds  upon  which  it  acted. 

The  minor  appeared  by  her  pleader 
Baboo  Dwarkanath  Mitter.  But  we  declined 
to  hear  him,  the  minor  not  being  a  party  to 
the  suit,  and  her  interests  being  very  suih- 
ciently  represented  for  all  purposes  by  those 
formally  upon  the  record  as  parties.  In  no 
event  do  we  think  she  could  have  had  a 
right  to  appear  as  she  did. 

The  question  which  we  have  to  decide  is, 
whether  the  plaintiff  has  any  cause  of  ac- 
tion ;  in  other  words,  whether  the  plaintiff, 
who  is  the  step-mother  of  the  minor,  has  a 
right  to  prevent  her  being  given  in  marriage 
by  her  grandmother  with  the  consent  of 
Gunga  Narain  Deo,  the  nearest  male  relation 
on  the  paternal  side. 

So  far  as  the  formal  issues  framed  by  the 
Court  of  first  instance  are  concerned,  the 
right  jof  guardianship  was  deemed  to  be  the 
main  issue,  the  pleaders  of  the  parties  ap- 
parently considering  that  whoever  was.  legal- 
ly entitled  to  be  the  guardian  of  the  minor 
was  also  entitled  to  give  her  away  in  marri- 
age. The  Deputy  Commissioner  himself, 
however,  was  aware  that  the  real  issue  was 
as  to  the  right  to  give  the  girl  in  marriage ; 
'and  we  cannot  admit  that  the  person  who 
has  the  right  of  guardianship  of  a  female 
minor  is  necessarily  Ahe  person  who  has  the 
right  of  disposing  of  her  in  marriage.  It 
appears  to  us  rather  that,  while  in  certain  cases 
the  two  rights  will  be  found  to  go  together,  in 
other  cases  they  will  be  found  to  be  severed  and 
to  vest  in  different  persons.  We  are  led  to 
this  conclusi9n  by  the  fact  that,  whereas  the 

mother  is  unques- 


^Macnaehtefi's  Hindoo  Law, 
I.  io3«  and  II.  ao5,  S.  D.  A., 
1850,  471  ei passim. 


tionably*  entitled 
to  be  guardian  fail- 
h)g  the  fkther,  she 
does  «{?/ stand  next 


to  the  father  as  regards  the  right  of  giving  her 
daughter  in  marriage.  In  a  case  reported 
at  Volume  II.  of  Macnaghten's  Hindoo  Law, 
page  204,  it  was  held  that  the  elder  brother 
of  a  minor,  and  not  the  minor's  mother,  was 
entitled  to  dispose  of  him  in  marriage, 
'^because  it  is  laid  down  in  the  Mitak- 
^'shara  that  in  the  first  instance  the  father 
**  is  to  perform  the  initiatory  ceremony  such 
*'  as  the  marriage  of  his  daughter :  in 
'' default  of  him,  the  grandfather;  on  failure 
''of  the  grandfather,  the  brother;  the  uncle 
"  and  his  son  (next  in  order) :  and  that,  on 
'^'^ failure  of  all  the  persons  above  enumerai- 
"  ed,  the  mother  has  the  right  of  disposing 
"  of  her  in  marriage.''  The  order  in  which 
the  persons  having  the  right  of  giving  a 
minor  in  marriage  are  here  ranked  is  that 
laid  down  by  Jagnyavulkya,  and  with  slight 
variations  by  Vishnu  and  Nareda  also.  See 
the  Vyavastha  Durpana  of  Baboo  Shama 
Churn  Sircar,  page  704,  and  the  extracts  there 
given.  See  also  Strange's  Hindoo  Law,  I. 
36,  II.  28,  30,  and  the  younger  Strange's 
Manual  of  Hindoo  Law  (i  863;,  page  8.  And 
this  view  of  the  law  seems  to  have  been 
adopted  by  Sir  Charles  Jackson  in  ex  parte 
Janky  Pershad  Agurwallah,  2  Boulnois'  Re- 
ports 114.  The  learned  Judge,  however, 
expresses  an  opinion  (in  which  we  do  not 
concur)  that  the  brother  of  the  minor  and 
not  the  mother  was  her  legal  guardian,  and 
it  is  therefore  not  clear  that  he  did  not  con- 
sider that  the  one  right  carried  the  other 
with  it. 

Although  the  plaintiff  prays  that  it  may  be 
declared  that  she  alone  is  entitled  to  give  the 
minor  in  marriage,  she  nevertheless  practically 
by  her  plaint  admits  that  she  is  not  competent 
alone  to  give  away  the  minor,  for  she  makes 
Gunga  Narain  Di;o  a  defendant,  styling  him 
'' a  distant  kinsman,'  relying  on  the  assent 
which  he  is  alleged  to  have  given  in  the  first 
instance  to  the  marriage  proposed  by  her,  and 
denying  that  he  has  ever  withdrawn  that 
assent. 

Under  the  circumstances,  however,  it  is 
not  necessary  that  we  should  express  any 
positive  opinion  on  this  point;  because  we 
think  that  the  step-mother  is  not  the  legal 
guardian  of  the  minor  so  long  as  the  paternal 
grandmother  is  alive,  and  the  plaintiff's  case 
must  fail  if  she  is  not  the  legal  guardian, 
and  if  the  nearest  male  relative  of  the 
minor  on  the  father's  side  supports  the  legal 
guardian. 

This  brings  us  to  the  question  whether  the 
step- mother  or  the  grandmother  is  the  legal 
guardian  of  (he  minor.    We  put  the  claims 
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of  the  other  defendant,  the  step>grandmother, 
entirely  out  of  consideration :  because  every 
objection  which  can  be  brought  to  bear  against 
the  step^mother's  right  necessarily  operates 
with  increased  force  against  any  such  right 
when  asserted  by  a  step-grandmother,  any 
claim  by  whom  in  the  present  case  we  accord 
ingly  set  aside  without  hesitation. 

There  is  some  authority  for  the  conten- 
tion that  the  step- mother  is  the  legal  guard- 
ian ;  but  it  will  be  found  on  examination 
to  be  but  slight,  and  based  entirely  on  an 
old  decision  of  the  Bombay  Sudder  Court  in 
1 82 1  in  the  case  of  Lukmee  versus  Umur 
Chund  Deo  Chund,  II.  Bombay  Sudder 
Court  Reports  144.  In  that  case  a  question 
arose  as  to  whether  the  step-mother  or 
the  paternal  uncle  was  the  legal  guardian  of 
a  minor.  The  Court  referred  the  (juestion 
to  the  shastrees  who  decided  it  in  favor 
of  the  step-mother,  whom  the  Court  accord- 
ingly declared  to  be  entitled.  The  shastrees 
declared  the  step-mother  entitled,  because, 
according  to  Manu,  "the  child's  step-mother  is 
"  in  the  place  of  a  real  mother  to  him,  and 
"  must  take  care  of  him,  providing  him  with 
'^  food  and  raiment  out  of  his  share  of  the 
"estate."  But  the  only  authority  quoted 
in  support  of  this  opinion  is  Manu,  Chapter 
IX.,  verse  188.  **lf,  among  all  the  wives 
"  of  the  same  husband,  one  bring  forth  a 
"  male  child,  Manu  has  declared  them  all, 
"by  means  of  that  son,  to  be  mothers  of 
"  male  issue."  T'his  verse,  however,  does 
not,  in  our  opinion,  justify  the  conclusion 
arrived  at  by  the  shastrees  and  the  Court. 
It  may  be  that  the  existence  of  a  son  by 
one  wife  may,  according  to  Hindoo  Law, 
put  all  the  wives  of  the  son's  father  in  the 
position  of  mothers  in  a  religious  point 
of  vi«w  and  as  regards  tbeir  future  state. 
But  it  by  no  means  necessarily  follows  that 
all  the  wives  are  therefore  in  the  same  posi- 
tion towards  the  child  as  its  actual  mother. 
Manu  does  not  say  that  the  step-mother  is 
to  stand  in  all  things  in  the  same  position  to- 
wards the  son  as  his  mother  ;  and  if  it  be  clear 
and  settled  law  that  she  does  not  do  so  in 
some  respects,  we  fail  to  see  anything  in 
the  verse  referred  to  which  leads  directly  or 
indirectly  to  the  inference  that  she  stands 
in  that  position  as  regards  guardianship. 
That  she  does  not  stand  as  a  mother  for  all 
purposes  is  unquestionable.  For,  under  no 
circumstances,  can  she  inherit  from  her  step- 
son (see  the  decision  of  a  Full  Bench  in  the 
case  of  Lalla  Jotee  Lai  versus  Mussamut 
Dooranee  Koer,  Weekly  Reporter,  Full 
Bench,  p.  173).    If  the  text  of  Manu  does 


not  make  the  step-mother  a  mother,  so  tbit 
she  may  inherit,  we  cannot  see  what  there  is 
in  the  text  which  makes  her  a  mother,  so  as 
to  make  her  the  legal  guardian. 

Sir  William  Macnaghten  nowhere  in  tbe 
text  of  his  work  says  that  the  step-mother 
is  the  legal  guardian.  But  after  saying  in 
page  103  "  when  the  father  is  dead,  the 
"  mother  may  assume  th6  guardianship," 
he  adds  in  a  foot-note  "  and  this  has  been 
"  held  to  include  the  step-mother,"  referring 
as  his  authority  to  the  case  in  tbe  Bombay 
reports  which  we  have  already  mentioned. 
There  is  no  expression  of  any  opinion  of 
his  own  as  to  the  soundness  of  the  decision 
in  the  Bombay  case — which,  therefore,  re- 
mains unsupported  so  far  as  Macnaghten  is 
concerned. 

There  is  a  case  in  the  Sudder  Courts  of 
the  North-Western  Provinces  (Nunkoo  1^1 
versus  Mussamut  Sohodra,  Decisions  for 
1847,  P-  I '5)  ^^  ^vhich  a  single  Judge  held 
that  the  step-mother  was  the  legal  guardian 
in  preference  to  the  paternal  uncle.  This 
case,  however,  is  of  but  little  value.  No  au- 
thority is  quoted,  and  all  we  gather  from  the 
report  is  that  the  point  was  **  determined  by 
the  vy  avast  ha  of  the  Law  Officer,  which  de- 
clares the  step-mother  to  be  the  legal  goard- 
ian  of  the  minor,  even  though  the  parents 
of  the  said  minor  child  have  made  him  over 
to  the  paternal  uncle." 

In  the  Vyavastha  Durpana,  page  563,  it  is 
stated  that  thie  step-mother  is  the  legal 
guardian  on  failure  of  the  father.  But  tbe 
only  authority  quoted  in  support  of  this 
position  is  the  reference  contained  in  the 
note  at  the  foot  of  page  103  of  Macnagh- 
ten's  Hindoo  Law  to  the  Bombay  decision 
of  1821. 

These  are  the  only  direct  authorities 
which  have  been  brought  to  our  notice  in 
support  of  the  right  of  the  step-mother,  and 
we  confess  that  we  auach  but  little  w*eight 
to  any  of  them.  On  general  grounds  it  is 
argued  that  the  step-mother  ought  to  have 
the  preference,  as  she  is  not  excluded  by  the 
Hindoo  Law  expressly,  and  as  she  is  the 
father's  wife,  and  is  more  closely  connected 
than  any  one  else  with  the  father,  and  is  in 
all  respects  the  person  most  likely  to  carry 
out  his  wishes  and  attend  to  the  welfare  of 
his  children.  Looking  at  the  case  in  this 
point  of  view,  we  have  no  hesitation  in  say- 
ing that,  as  a  rule,  we  should  in  this  country 
expect  the  minor  to  be  better  cared  for,  and 
his  property  to  be  better  managed  by  the 
grandmot*her  than  by  the  step-mother,  espe- 
cially if,  as  in  the  present  instance,  the  step- 
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mother  is  herself  only  two  or  three  years 
older  than  the  minor.  As  to  any  claim  to 
the  guardianship  by  reason  of  being  the 
father's  wife  independently  of  being  the 
minor's  step-mother  (if  it  be  possible  to  con- 
sider the  one  character  as  apart  from  the 
other),  we  think  that  it  is  not  merely  because 
she  is  the  father's  wife  that  the  guardian- 
ship can  be  hdd  to  devolve  on  the  step- 
mother in  preference  to  the  paternal  grand- 
mother. Whatever  the  position  of  step- 
mother may  be,  no  separate  position  as 
father's  wife  is,  so  far  as  we  know,  recog- 
nized by  Hindoo  Law,  except  possibly  as 
regards  maintenance  which  must  be  allowed 
by  the  son  out  of  the  inheritance  to  his  step- 
mother and  certain  other  relatives. 

It  rests  with  the  sovereign  to  take  care 
of  the  infant  and  his  property,  and  to  ap- 
point a  guardian  for  the  purpose  (Manu, 
Chapter  VIII.,  verse  27  ;  Colebrooke's  Digest 
(Madras  Ed),  II.  574,  575).  It  belongs  to 
the  Courts  as  representing  the  sovereign  to 
protect  the  rights  of  the  minor.  There  is 
very  little  in  the  Hindoo  Law  on  the  sub- 
ject; and  the  Courts,  when  no  distinct  rule 
is  to  be  found,  must  exercise  their  discre- 
tion as  may  be  most  advantageous  for  the 
interests  of  the  minor,  being  guided  by  such 
principles  of  Hindoo  Law  as  may  be  appli- 
cable to  the  case,  and  selecting  ut  the  same 
time  the  fittest  among  the  minor's  rela- 
tions, if  there  be  suitable  persons  of  that 
class.  The*  practice  has  always  been  to 
give  the  preference  to  the  father,  then  to 
the  mother  (whose  right,  as  indeed  also  the 
right  of  the  father  and  others,  though  long 
and,  we  may  say,  universally  acknowledged, 
is  one  of  practice  rather  than  positive  law. 
Colebrooke's  Digest,  Madras  Edition,  II. 
576),  and  after  the  mother  to  the  male 
paternal  relations.*  Whether  the  defend- 
ant,    Gunga-    Narain 

•  Macnaghtcn's  Hindoo     j^       ^  nearest  male 

Law,  I.  103.  104.  '      .  , 

Strangc's  Hindoo  Uw,     paternal  relative, 

1.70,  7»-  might  not  claim  the 

^Vya^v^astha      Durpana.     guardianship,  we  need 

not  now  decide,,  for 
he  practically  waives  all  his  rights  (if  any) 
in  favor  of  the  grand  mother,  leaving  the 
question  an  open  one  between  the  grand- 
mother and  the  plaintiff. 

It  appear^  to  us  that  the  paternal  grand- 
mother is  a  relative  of  the  minors,  more 
fitting,  as  a  rule,  to  be  selected  as  guardian 
than  is.  the  step-mother,  because  we  are  of 
opinion  that  her  appointment  as  guardian  is 
the  more  likely  to  be  for  the  minor's  inter- 
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ests,  and  is  the  appointment  most  in  accord- 
ance with  the  general  principles  of  Hindoo 
Law.  When  we  findi  hat  under  no  circum- 
stances can  a  step-mother  inherit  from  her 
siep-son  (see  the  case  referred  to  above, 
Weekly  Reporter,  Full  Bench,  1 73),  and  that 
on  partition  the  step-mother  does  not  get  a 
share,  because  she  is  not  included  in  the  term 
"mother"  (Dyabhaga,  Chap.  III.,  Section  2, 
Clauses  29,  30),  and  when  we  find  that  the 
grandmother  can  inherit  from  her  grandson 
(a  point  as  to  which  there  can  be  no  dispute, 
and  on  which  it  is  therefore  unnecessary  to 
refer  to  authorities),  we  cannot  but  come  to 
the  conclusion  that,  according  to  Hindoo  Law, 
the  connection  between  the  paternal  grand- 
mother and  her  grandchild  is  to  be  deemed 
closer  than  the  connection  between  the  child 
and  its  step-mother.  Blood  relationship, 
especially  on  tR?  father's  side,  is  usually 
preferred  by  Hindoo  Law.  In  the  case  of 
the  paternal  grandmother,  we  have  that 
relationship :  in  the  case  of  the  step-mother^ 
we  have  it  not. 

We  hold,  therefore,  that  the  grandmother 
has  a  right  to  the  guardianship  of  the  minor 
in  preference  to  the  plaintiff ;  and  that,  in 
the  present  case,  the  grandmother  (with  the 
assent  of  Gunga  Narain  Deo,  if  not  without 
it)  has  the  right  of  disposing  of  the  minor 
in  marriage. 

It  has  been  contended  that,  even  supposing 
the  plaintiff  has  not  in  strict  law  the  right 
to  claim  to  be  guardian  or  to  dispose  of  the 
minor  in  marriage,  still  the  case  as  set  forth 
in  the  plaint  has  not  been  properly  tried,  and 
Ought  to  be  remanded.  It  is  true  the  plaint 
alleges  that,  before  the  marriage-contract 
was  entered  into,  the  preliminaries  of 
which  are  said  to  have  been  celebrated  by  the 
direction  of  ihe^  defendants,  the  preliminary 
ceremonies  conneded  with  a  prior  con- 
tract negotiated  by  the  plaintiff  had  been 
performed  ;  and  it  is  further  alleged  that 
there  will  be  disgrace  to-  the  family  and 
other  inconvenient  consequences  to  the 
plaintiff  if  the  first  contract  be  not  carried 
out.  But  the  Lower  Appellate  Court  finds 
as  a  fad  that  no  valid  marriage  has  yet  taken 
place.  And  we  do  not  think  that  a  suit 
will  lie  by  the  plaintiff  suing  on  her  own 
behalf  to  enforce  one  marriage- contract,  and 
to  prevent  the  celebration  of  a  marriage  un- 
der a  different  contract  not  in  itself  illegal, 
merely  on  the  general  ground  of  personal 
inconvenience  or  disgrace  to  the  plaintiff  or 
her  family. 

As  regards  the  allegations  in  the  plaint 
that  the  plaintiff  entered   into  the  contract 
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with  Aiswaj  Narain  Singh,  with  the  consent 
of  the  grandmother  and  Gunga  Narain  Deo, 
no  issue  was  raised  on  this  point  in  the 
Low^r  Courts,  and  it  evidently  was.  not  con- 
sidered by  any  of  the  parties  to  be  one  of 
material  questions  in  dispute.  On  the 
whole,  therefore,  we  see  no  cause  for  re- 
manding the  case. 

In  coming  tQ  \\it  conclusion  at  which  we 
have  arrived,  we  have  wholly  kept  out  of  our 
consideration  the  supposed  wishes  of  the 
ipinor  herself.  She  is  $aid  to  have  beon 
examined  under  a  commission,  but  there 
arc  many  grave  objections  to  the  return 
to  that  commission.  Taking,  however, 
the  view  which  we  take  of  the  plaintiff's 
rights,  it  is  unnecessary  for  us  to  go  into  this 
part  of  the  case  more  particularly. 

Ip  deciding  as  we  have  done  in  favor  of 
the  right  of  the  grandmother,  we  have  the 
satisfaction  of  knowing  (for  it  appears  in  the 
written  statement  of  the  grandmother,  and 
is  not  contradicted  or  made  the  subject  of  a 
formal  issue)  that  the  grandmother  is  in 
fact  the  person  who  has  throughout  acted  as 
the  guardian  of  the  minor,  who  appears  to 
have  been  at  all  times,  as  she  is  now,  under 
her  charge  and  living  with  her. 

As  to  any  question  of  the  comparative 
merits  of  the  aspirants  (neither  of  them  in 
themselves  legally  ineligible)  to  the  minor's 
hand,  no  Court  can  enter  upon  the  merits  of 
any  such  issue,  for  very  obvious  reasons. 

We  declare  that  the  grandmother,  with  the 
assent  of  Gunga  Narain  i>^Oi  has  the  right  of 
giving  the  minor  in  marriage ;  and  that 
neither  the  plaintiff,  nor  the  step-grandmother, 
has  any  right  to  interfere  in  the  matter. 

The  order  of  the  Lower  Appellate  Court 
is  amended  accordingly,  and  the  parties 
will  respectively  bear  their  own  costs  of  all 
the  proceedings  in  this  Court. 

Of  course,  the  stay  of  execution  will  be 
removed. 


The  3rd  April  1867. 

Prewtt : 

The  Hon'ble  W.  S.  Seton-Karr  and  L.  S. 
Jackson,  fudges. 

Remand  (Effect  of  order  ofH-Section  ^4,  Act 
VI 11.  of  1859  (Trial  of  additioiial  iswics). 

Case  No.  3193  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Anuen  of  Ckiiia- 
gong,  dated  the  2jih  September  1866, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  2gih 
July  1864, 

Kebul  Kishen  Muzoomdar  (Defendant), 

Appellant, 

versus 

Mussamut  Ambala  (Plaintiff),  Respondent, 

Mr.  J,  S.  Rochfort  for  Appellant. 

Baboos  Greeja  Sunkur  Muzoomdar  and 
Sreenath  Banerjee  for  Respondent. 

An  order  of  remand  to  a  Lower  Appellate  Court 
implies  a  reversal  of  the  first  judgement  of  that  Court. 
Section  354,  Act  VIII.  of  1859  (relating  to  the  trial  of 
additional  issues),  is  only  applicable  to  Courts  hearing 
regular  and  not  special  appeals. 

Jackson,  y, — It  appears  to  us  that  the 
judgment  of  the  Lower  Appellate  Court  is 
erroneous.  The  plaintiff's  case  was  diis. 
There  was  a  decree  obtained  against  one 
Ram  Tunnoo,  and  the  party  entitled  proceed- 
ed to  execute  that  decree.  Intermediately, 
it  appears.  Ram  Tunnoo  died,  leaving  a  widow 
named  Huro  Soonduree  and  a  nephew  named 
Kewul  Kishore.  In  execution  of  that 
decree,  certain  landed  property  was  attached 
under  the  law  in  force  previously  to  A& 
VIII.  of  1859.  On  the  attachment  taking 
place,  Kewul  Kishore  came  up* with  an  ob- 
jection before  the  Court  executing  the  decree, 
and  alleged  that  the  property  was  his  and  in 
his  possession.  That  objection  was  enquired 
into  and  disallowed,  and  the  property  was 
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told  and  purchased  by  a  person  who  after- 
wards sold  his  rights  to  the  present  plaint- 
iff. The  attachment  and  the  objection  by 
Kewul  Kishore..  and  the  adjudication  on  that 
objection,  all  took  place  in  the  year  1853. 
The  sale  took  place  on  the  3rd  January 
1854.  This  plaintiff  instituted  his  suit  on 
the  30th  December  1863,  alleging  that  his 
vendor  had  acquired  a  right  to  the  property 
by  the  sale  in  execution,  and  by  the  dis- 
allowing of  the  defendant's  objection  :  and 
be  ask^  the  Court  to  confirm  the  sale  and  to 
pnt  him  into  possession.  The  case,  after  a 
decision  by  the  Court  of  first  instance,  came 
before  the  Principal  Sudder  Ameen,  ^ho 
gave  a  decree  against  the  defendant.  The 
defendant  appealing  to  this  Court,  the  Court 
(Norman  and  Campbell,  J  J.)  recorded  the 
following  order :  ''  It  is  quite  clear  that 
''this  case  must  go  back  to  the  Principal 
**  Sudder  Ameen,  who  will  take  it  up  and 
*'  record  a  distinct  finding  upon  the  issues  of 
"limitation."  Upon  that  order  the  case 
went  back  to  the  Principal  Sudder  Ameen, 
and  he  has  found  that  the  plaintiff's  cause 
<^  action  arose  upon  the  date  of  the  order 
disallowing  the  defendant's  objection,  and 
that,  consequently,  ht^  suit,  which  was 
brought  within  12  years  from  the  date  of 
that  order,  is  in  good  time,  and  not  barred  by 
limitation. 

Against  this  decision,  the  defendant  once 
more  appeals  specially. 

It  is  quite  clear  that  the  I^wer  Appellate 
Court  was  wrong  in  holding  that  the  period 
of  limitation  was  to  be  computed  from  the 
date  of  the  order  disallowing  the  defendant's 
objection.  The  plaintiff,  it  will  be  observed, 
never  alleged  that  he  or  his  immediate  vendor 
had  been  in  possession  of  the  property.  He 
simply  set  up  a  sale  and  the  disallowance  of 
the  defendant's  objection.  The  defendant, 
on  the  other  hand,  objected  that  neither  the 
plaintiff,  nor  any  person  under  whom  he 
claimed,  had  been  in  possession  within  the 
period  of  1 2  years.  That  at  least  is  the  ef- 
fect of  his  answer.  That  being  so,  it  was 
thrown  upon  the  plaintiff  to  show  that  he,  or 
his  vendor,  or  any  other  person  under  whom 
he  claimed,  had  been  in  possession  witbiti 
IS  years. 

The  special  respondent  contends  that  he  is 
in  possession  of  a  finding  of  the  Lower  Appel- 
late Court  recorded  at  the  first  hearing  of  the 
appeal;  that  such  finding  is  still  in  force; 
and  that  consequently  it  is  not  open  to  this 
Court  to  go  into  that  question. 

Upon  this  contention  it  is  necessary  for 
OS  to  determine  what  was  the  precise  effect 


of  the  order  of  this  Court  when  the  special 
appeal  was  first  before  it.  It  appears  to  us 
that  the  order  was  in  fact  an  order  of  remand, 
and  that  implied  in  that  order  is  the  reversal 
of  the  first  judgment  of  the  Lower  Appellate 
Court.  It  could  not  be  an  order  under  Sec- 
tion 354  merely  remitting  the  case  for  trial 
of  an  additional  issue,  for  that  is  a  Section 
only  applicable  to  Courts  hearing  regular 
appeals  which  have  authority  to  consider 
finding  under  such  orders,  and  to  determine 
the  appeal  on  questions  both  of  fact  and  law. 
This  consequently  was  an  order  of  remand, 
and  we  must  hold  that  the  decision  of  the  first 
Appellate  Court  was  in  fact  reversed,  and 
cannot  be  made  use  of  by  the  respondent.  It 
appears  to  ns  that  it  would  be  inequitable  at 
once  to  dismiss  plaintiff's  suit  where  the 
Lower  Court  has  clearly  misapprehended  the 
point  on  which  its  decision  ought  to  have 
turned.  We  think  that  justice  will  be  best 
served  by  once  more  remanding  the  case, 
reversing  the  decision  that  has  been  passed, 
and  directing  the  Lower  Appellate  Couit 
to  try  the  issue  whether  the  plaintiff  or  any 
person  under  whom  he  claims  has  been  in 
possession  of  the  property  within  i^  years 
next  preceding  the  suit. 


The  3rd  April  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Limitation— Sale  in  execution  of  decree- 
Section  14,  Act  XIV.  of  Z859. 

Case  No.  322  of  1866. 

Regular  Appeal  from  a  decision  passed  hy  the 
Officiating  Principal  Smddtr  Am/en  tf 
Shahabady  dated  the  2jih  July  rS66, 

Sheo  Narain  and  others  (Defendants)^ 
Appellants, 

versus 

Jhoogul  Kishen  Ram  (PlainUff),  Resp^iiui. 

Baboo  RomAh  CAimdirMitteriox  A^flhtAs* 


328 


Cwil 


THE  WREKLY  REPORTER. 


Rulings, 


[Vol.  VIL 


Mr,  R.  T,  Allan  and  Baboo  Kish^n  Kishore  i 
Ghose  for  Respondent.  , 

Suit  laid  at  Rupees  6,878-6-5. 


f;^?"if  I  purchaser  of  a  share  of  a  decree  for  his  por- 
tion of  the  decretal  money  by  the  sale  of  a  share  of  the 

EI^rKlil^  *f  fu^"'^^"'^"^"^^^*^'""'  *8^^'"st  the  auction. 
«f  ^?^  u  ^^^  same  property  at  a  sale,  in  satisfaction 
ot  other  shares  of  the  same  decree— Held  that  the 
defendants  could  plead  limitation,  and  that  the  plaintiff 
rfRc"""*  v^  u  ^^r  *^  **^"  ^^"^fit  ^f  Section  .4,  A?t  XIV 
fnn??.^'*'^  '''*' '^^'^'"^  to^,«Vs  only,  and  not  to  summary 
applications  or  proceedmgs  m  execution. 

.  Glover,  7.— The  plaintiff,  in  this  case, 
purchaser  of  a  6-annas  4-pie  share  of  a 
decree,  passed  against  Akoree  Ram,  Rucha 
bingh,  and  another  in  1848,  sues  to  recover 
the  amount  of  his  portion  of  the  decretal 
money,  viz,.  Rupees  6.878-6-5  (includincr 
Interest  and  costs),  by  the  sale  of  a  two  third 
Share  of  Mouzah  Chuckeryah,  the  property 
of  the  judgment-debtors.  He  sues,  further, 
to  have  a  miscellaneous  order  of  the  Princi- 
pal Sudder  Ameen  refusing  his  petition  for 
the  sale  cancelled. 

The  defendants  are  auction-purchasers  of 
the  mouzah  in  question  at  a  sale  in  satisfac- 
tion of  other  shares  of  the  same  decree ;  and 
for  the  purposes  of  this  appeal  it  will  be 
sufficient  to  say  that  they  object  to  the 
plaintiff  s  claim  as  barred  bv  the  Statute  of 
^.imitations. 

The  original  decree  was  upon  a  bond 
which  admittedly  hypothecated  the  Mouzah 
Chuckeryah  as  security  for  the  money  lent  : 
.  but  the  decree  itself  was  a  simple  money- 
decree,  and  in  accordance  with  the  Full 
Bench  Ruling  of  this  Court  in  the  case  of 
Goopeenath  Singh,  Defendant,  Appellant, 
versus  Sheo  Suhaye  Singh,  i  Weekly  Re- 
porter 315,  the  plaintiff  was  declared  unable 
to  follow  the  hypothecated  Droperty  against 
the  parties  in  possession  under  the  auction- 
purchase,  without  first  proving  his  lien  by  a 
regular  suit.  ^ 

The  decree  itself  was  destroyed  by  the 
mutineers  in  1857;  but  there  was  admiltedly 
an  application  on  the  part  of  the  judgment- 
debtor  on  the  ist  of  December  1856,  admit- 
ting the  judgment,  praying  for  time  to  pay 
the  money,  and  pledging  the  Mouzah  Chuck- 
eryah as  security. 

As  the  appellant  comes  up  to  this  Court 
on  the  plea  of  limitation,  it  will  be  conve- 
nient to  consider  his  argument  first 

In  support  of  it,  he  quotes  a  decision  of 

this  Court  in  the  case  of  Seetul  Singh  and 

Others,  Deendants   Appellants,  versut'^^hoo 

SoorujBuksh    6  Weekly  Reporter  318),  in 

•which. IMS  laid  down  that  a  party  having,  a 


hen  on  property  as  security  for  a  loan  must 
obtain  a  decree  both  for  the  money  and  for 
the  realization  of  it  by  the  sale  of  the  pro- 
perty within  six  years  and  three  years  re- 
spectively of  the  date  on  which  the  money  be- 
came due,  according  as  the  bond  was  or  was 
not  registered. 

And  with  reference  to  this  decision,  which 
appears  to  be  on  all  fours  -with  the  present 
case,  the  defendant  argues  that,  as  the  bond 
must  have  been  anterior  in  date  to  1848,  the 
year   in  which   the  decree   was   given/  the 
claim  is  barred;   that,   even   assuming   the 
judgment-debtor's  petition  of  1856  to  be  a 
fresh  starting  point  for  the  plaintiff,  he  is 
equally  beyond  the  furthest  period,  m.,  six 
years  allowed  by  law,  this  suit  not  having 
been  brought  till  the  7th  of  June  1866. 
Mr.  Allan  for  the  respondent  contends 
(r.)  That  the   petition  of    1856   must  be 
looked  upon  in  the  same  light  as  a  decree  in 
a  regular  suit,  by  which  Mouzah  Chuckeiyah 
was  hypothecated  for  the  money  due ;  and 
that,  as  there  »s  no  question  that  the  respond- 
ent has  taken  continual  proceedings  to  have 
the  estate  sold  from  that  time  to  the  present, 
he  has  kept  his  decree  alive,  and  no  question 
of  limitation  can  arise. 

(2.)  That,  if  the  petition  of  1856  be  con- 
sidered only  as  a  fresh  cause  of  action  to  the 
respondent,  he  is  entitled,  under  Section  14. 
Act  XIV.  of  1859,  to  a  deduction  of  the 
time  during  which  he  has  been  bond  fide 
prosecuting  his  claim  in  a  wrong  Court,  and 
that  he  is,  therefore,  still  within  time;  and 

(3.)  That  the  appellants  being  in  the 
same  position  as  the  respondent,  viz,,  a  pur- 
chaser  of  a  share  of  the  same  original  decree, 
cannot  plead  limitation  against  him. 

We  will  take  the  last  objection  first,  and, 
with  reference  to  it,  observe  that  the  parties 
to  this  suit  cannot  be  held  to  be  in  the  same 
position.     Appellants  bought  at  auction  the 
rights  and  interests  of  the  defaulting  judg- 
.ment-debtors,  which  were  sold  in  satisfaction 
of  a  decree  obtained  by  Heera.     Heera,  no 
doubt,    was  a   shareholder  in   the  original 
decree,  and  so  far  in  the  same  category  as  the 
present  appellants;  but  the  right  sold  was  not 
Heera  s   right,   but   that   of   the   judgment- 
debtors,    and    the.   appellants    now   occupy 
the    position    of    those    judgment-debiors. 
It  cannot   be  contended  that  these  parties 
would  have  been  precluded  from  pleading 
limitation   against   their  judgment- creditors, 
had  the  latter  neglected  to  lake  out  execu- 
tion within  time ;  and  we  do  not  undersUnd 
how  the  appellants  are  prevented  from  doing 
so.    Thd  respondent's  argument  proceeds  on 
the  mistaken   assumption   that  he  and  the 
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appellants  are  in  the  same  position  as  joint 
sharers  in  a  decree  by  which  the  Mouzah 
Chuckeryah  was  hypothecated. 

With  regard  to  the  first  objection,  we 
altogether  dissent  from  the  proposition  that 
the  petition  of  1856  is  to  be  looked  at  as  a 
decree  in  a  regular  suit.  If  it  were  so,  it 
i¥as  obviously  unnecessary  to  bring  the  pre- 
sent suit;  indeed,  this  suit  would  then  be 
a  second  one  on  a  cause  of  action  already 
determined,  and  be  therefore  inadmissible. 

The  utmost  it  could  prove  (sup()osing 
there  to  be  no  evidence  of  the  first  hypothe- 
cation) would  be  that  the  judgment- 
debtor  in  1856,  by  his  own  admission,  gave 
his  creditor  a  further  and  particular  security 
for  his  money,  and,  by  so  doing,  allowed  a 
fresh  starting  point  from  which  to  sue  for 
the  sale  of  it. 

And  granting,  for  the  sake  of  argument, 
that  there  is  no  proof  on  the  record  of  any 
prior  hypothecation,  the  plaintiff  would,  by 
law,  be  obliged  to  bring  a  regular  suit  for 
the  sale  of  the  mortgaged  property  within  six 
years  of  the  date  of  the  petition  of  1856, 
supposing  the  original  bond  to  have  been 
registered  (of  which  there  is  neither  alle- 
gation nor  proof),  and  the  period  of  limit- 
ation would  expire  in  1862,  four  years 
before  the  institution  of  the  present  suit. 

Then,  as  to  the  allowance  of  time  under 
Section  14,  Act  XIV.  of  1859,  the  respond- 
ent contends  that  the  law  which  forbids 
the  holder  of  a  money-decree  to  follow  pro- 
perty pledged  to  him  under  a  bond  by  a 
miscellaneous  proceeding,  and  obliges  him  to 
institute  a  regular  suit,  has  only  recently 
been  settled ;  that  .he  has  been  endeavour- 
ing for  many  years  bond  fide  to  get  his  rights 
by  summary  applications  to  the  Principal 
Sudder  Ameen,  without  any  objection  being 
taken  by  the  appellants ;  and  that,  therefore, 
ha  -is  entitled  to  indulgence.  He  refers  the 
Court  to  a  decision  of  the  Privy  Council. 
Doorga  Pershad  Roy,  Appellant,  versus  Tara 
Pershad  Roy,  Respondent,  8  Moore's  Indian 
Appeals  308,*  in  support  of  his  argument. 

On  this  precedent  it  is  only  necessary  for 
us  to  observe  that  the  principal  reason  for 
taking  the  case  out  of  the  Statute  of  Limita- 
tions was  that  the  cause  of  action  did  not 
arise  as  stated.  Here  there  is  no  such 
question  intolved,  for  whether  the  plaintiff's 
cause  of  action  arose  in  or  before  1848,  when 
the  original  bond  was  executed,  for  in  1856, 
when  the  petition  for  time  was  filed,  he  is 


still   beyond   time,   unless  he  can   get  the 
benefit  of  Section  14. 

Now,  this  Section  refers  to  suits  only. 
The  words  are  **  shall  have  been  engaged  in 
prosecuting  a  suitV  and  we  do  not  consider 
that  petitions  in  the  Miscellaneous  Depart- 
ment can  be  properly  styled  suits  in  the 
sense  of  the  regulation.  The  relief,  it  ap- 
pears to  us,  can  only  be  granted  where  a 
regular  suit  has  been  wrongly  brought  in  a 
Court  that  had  no  jurisdiction  to  try  it,  as 
in  the  case  of  a  plaintiff  seeking  to  recover 
a  debt  of  10,000  rupees  and  filing  his  plaint 
ignorantly  but  bond  fide  in  the  Court  of  a 
Moonsiff. 

Moreover,  even  if  summary  applications 
can  be  in  any  sense  styled  suits,  it  is  clear 
that  the  applications  relied  on  in  this  case 
were  "  proceedings  in  execution,"  and  it  has 
been  held  by  the  High  Court  (Gossain  Doss 
Day  versui  Khetturnaih  Dey,  4  Weekly 
Reporter,  Miscellaneous  Appeals,  18)  that. 
Section  14  does  not  apply  to  cases  of 
execution. 

Taking  the  case,  therefore,  from  the  re- 
spondent's own  starting  point,  viz.,  ist  De- 
cember 1856,  we  think  that  his  claim  is 
barred,  and  that  the  precedent  oi  the  loth 
December  1866  applies. 

But  we  also  think  it  amply  proved  that 
the  first  hypothecation  took  place  some  time 
before  1848  under  the  original  bond,  and 
that  the  respondent  could  not  date  his 
cause  of  action  from  1856.  Under  the 
circumstances,  however,  it  is  unnecessary  for 
us  to  go  into  this  point  further. 

The  appeal  is  decreed,  and  the  order  of  the 
Principal  Sudder  Ameen  reversed  with  costs. 


•  See  also  3  Weekly  Reporter,  p.  1 1 . 


The  3rd  April  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Section  304,  Act  VIII.  of  1859— Execution  of  de- 

cree—Surettes. 

Case  No.  749  of  1866. 

Application  for  review  0/  judgment  passed 
by  the  Honble  Justices  Loch  and  Alac^ 
pherson  on  the  20th  July  1866  in  Miscel- 
laneous Appeal  No.  j2^  of  1866 ,* 

Baboo  Ram  Kishen  Doss  and  others  (Decree- 
.    holders),  Petitioners^ 

versus 

Hurkhoo  Sing  (Judgment-debtor),  Opposite 

Party. 

*  See  6  Weekly  Reporter,  Miscellaneous  Rulings,  p.  44. 
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Mr.  a  Gregory  and  Baboo  Poorno  Chunder  \     It  is  not  necessary,  under  Sectionsjk)  and  at.  Act  XIV. 

«H^.  ^.  K*i%^^vijr  ««»«    ^ws,  ^j  1859,  that  process  of  attachment  should  have  been 

taken  oat  within  3  years;  but,  in  order  to  determine 
whether  execution  is  barred  or  not,  it  must  be  seen 
whether,  at.  the  time  of  application  to  execute  next 
after  the  passing  of  the  Act,  any  portion  of  the  time 
theretofore  limited  by  law  for  issoine  process  of  exe- 
cution still  remains,  unless  these  three  years  from 
the  passing  of  the  Act  have  already  expired. 


Shome  for  Petitioners. 

Baboos  Kts/ien  Succa  Mooktrjee  and  Taruck- 
nath  Sein  for  Opposite  Party. 


Section  20^,  Act  VIII.  of  1859,  applies  to  cases  such  as 
that  of  parties  who  become  sureties  under  Section  76 
or  Section  83,  but  not  to  parties  who  become  securities 
after  a  decree  is  passed. . 

Loch^  y, — If  Section  204  is  applicable  to 
a  case  of  this  kind,  we  think  that  the  petitioners 
have .  certainly  taken  steps  to  keep  their  de- 
cree alive  against  the  sureties,  as  well  as 
against  the  original  judgment-debtors;  but 
we  do  not  think  that  the  provisions  of  Section 
204  can  be  applied  to  the  case  of  a  party  who 
becomes  security  after  a  decree  is  passed. 
The  provisions  of  that  Section  apply  to  cases 
such  as  that  of  parties  who  become  sureties 
under  Section  76  or  Section  83  of  the  Code, 
and  not  to  parties  who,  as  in  this  instance, 
agreed,  after  the  decree  was  passed,  to  stand 
security  for  the  payment  of  the  debt  if  the 
judgment-debtors  were  unable  to  liquidate  it. 
Under  this  view  of  the  law,  we  see  no  grounds 
for  allowing  a  review  of  our  former  judgment, 
and  dismiss  this  application  with  costs. 


The  3rd  Apriri867. 

Preseni : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson. 

Judges. 

Llfflitatioii — Execution  of  decree— Sections  20 
and  2z,  Act  XIV.  of  1859.     * 

Case  No.  743  of  j866. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Backergunge,  dated  the  igth 
May'  i866y  reversing  an  order  passed  by  the 
Moonsiff  of  that  District^  dated  the  22nd 
February  1866. 

Nowaraja  Chowdry  and  others  (Decree- 
holders),  Appellants, 

versus 

Ramkanaye  Doss  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Gopal  Lai  Mitter  for  Appellants. 

Baboo  Nil  Monee  Sein  for  RoKpondents. 


Jackson,  J. — Thk  Judge  Jjiolds  execution  of 
the  decree  in  this  case  to  be  barred,  because 
no  process  of  attachment  had  been  taken  out 
within  three  years  from  the  5th  May  1859, 
the  decree  being  one  which  was  in  force 
at  the  time  of  the  passing  of  Act  XIV.  of 
1859. 

It  is  not  necessary  under  the  terms  of  Sec- 
tion 20  (modified  in  these  cases  by  Section 
21)  of  the  Act,  that  process  of  attachment 
should  have  been  taken  out  within  three 
years;  but  it  must  be  seen  whether,  at  the 
time  of  application  to  execute  next  after  the 
passing  of  the  Act,  any  portion  of  the  time 
theretofore  limited  by  law  for  issuing  process 
of  execution  still  remained  (unless  these 
three  years  from  the  passing  of  the  Act  had 
already  expired).  If  the  three  years  had 
expired,  or  if  the  twelve  years  previously 
allowed  had  run  out,  then  the  execution  wa« 
barred,  otherwise  process  of  execution  might 
be  issued ;  and  if  the  applicant  did  all  that 
he  was  bound  to  ^o  in  pursuance  of  his  appH-^ 
cation,  the  Court  would  be  bound  to  issue 
process,  and,  if  it  failed  to  do  so,  the  appli- 
cant would  not  be  in  default. 

« 

But  it  was  not  intended  that,  where  the 
decree-holder  had  made  such  application 
within  the  time  allowed  in  Section  21, 
subsequent  applications  were  to  be  barred, 
because  they  were  after  three  years,  or  because 
attachment  had  not  actually  followed.  In 
such  a  case  therule  in  Section  20  would  come 
into  effect,  and  the  Court  would  have  to  enquire 
whether  any  proceeding  had  been  taken 
within  three  years  next  preceding  the  dp- 
plication. 

In  the  present  case  it  is  quite  cleitf  that 
the  applicant  made  repeated  applicatiotts 
witMn  three  years  from  the  passing  of  the  Act, 
and  also  it  seems  within  the  period  of  twelve 
years  according  to  the  old  law,  and  that  he 
was  simply  prevented  from  taking  effectual 
steps  by  the  dilatory  and  most  unsatisfactory 
proceedings  of  the  Court  itself.  •  It  would  be 
monstrous  to  say  that  execution  was  barred 
in  such  a  case  as  the  present,  and  we  set 
aside  the  orders  of  both  the  Lower  Courts, 
and  decre*^  the  special  appellant  entitled  to 
execute  his  decree. 
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The  4th  April  1867. 
Present  : 


The  Hoa'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges, 

Appeal— Remand. 

Case  No.  2615  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  H,  C.  Richardson^  Judge  of  Jirhooi, 
dated  the  6th  August  1866,  reversing  a 
decision  passed  by  Moulvie  Mahomed 
Mahmoodi  Moonsiff  of  Nasirnuggur, 
dated  the  4th  April  1866. 

Mussamut  KaruEaoonissa  Bibee  and  others 
(Defendants),  Appellants^ 

versus 

Gooroo  Pershad  Shah  and  others  ( Plaintiff sj^ 

Respondents. 

Messrs.  J.  Cochrane  and  /?.  1\  Allan  and 
Baboo  Obhoy  Churn  Bose  for  Appellants. 

Mr,  R,  V,  Doyne  and  Baboos  Greesh  Chun- 
der  Ghose  and  Rajendurnath  Bose  for 
Respondents. 

Where  the  first  Court  held  a  suit  barred  by  limit- 
ation and  on  the  c^round  of  res  jiulicata,  and  the  Lower 
Appellate  Court  (in  reversal  of  that  Court's  judgment) 
remanded  the  case  for  trial  on  its  merits — Hki.d  that 
an  appeal  lay  from  the  Lower  Appellate  Court's  order 
of  remand. 

Loch^  J, — ^This  suit  was  brought  by 
plaintiffs  to  obtain  possession  of  certain  pro- 
perty alleged  to  have  been  purchased  by 
them  from  Nuzur  Ali,  Tumeeza  fiibee,  and 
Shumsoolnissa  Bibee,  and  to  set  aside  a 
kabinamah  of  9th  Bysack  1256,  and  a 
decree  of  12  th  August  1861,  held  by  the 
defendant,  Kurumoonissa,  as  fraudulently 
obtained. 

The  defendant  Kunimoonissa  Bibee  plead- 
ed that  she  received  the  kabinamah  from 
her  husband  Nuzur  Ali ;  that,  on  a  previous 
occasion,  she  sued  to  obtain  possession  of  the 
property  covered  by  the  kabinamah,  which 
also  forms  the  subject  of  litigation  in  the 
present  suit,  and  obtained  a  decree  on  12th 
August  1861  ;  that  Nuzur  Aii,  Tumeeza 
Bibee,  and  Gooroo  Pershad  Shah,  one  of  the 
plahitiffs  in  this  suit,  were  parties  to  that 
suit ;  that  the  other  plaintiffs  in  this  suit 
derive  their  title  from  Nuzur  Ali  and  Tumeeza 
Bibee,  the  defendants  in  that  suit;  that, 
consequently,  the  question  now  before  the 
Court  has  already  been  disposed  of,  and  the 
present  suit  cannot  be  heard  under  the  pro- 
visions of  Section  2,  Act  VIII.  of  1859  ;  and, 
further,  the  suit  is  barred  by  limitaUon,  more 
than  12  years  having  elapsed  since  the  date 
of  the  kabinamah  which  her  husband  Nuzur 


Ali  admitted  in  the  former  suit  that  he  had 
executed  in  her  favor. 

The  first  Court  held  the  present  suit  to  be 
barred  on  both  grounds  taken  by  the  defend- 
ant ;  but,  on  appeal,  the  Judge  reversed  the 
judgment  of  the  Lower  Court,  and  remanded 
the  case  for  trial  on  its  merits. 

A  special  appeal  has  been  preferred  from 
the  order  of  the  Judge,  to  the  hearing  of 
which  a  preliminary  objection  was  taken  by 
the  Counsel  for  the  respondent.  He  urged 
that  no  appeal  could  lie  from  ihe  order  of 
remand,  as  it  was  not  a  final  decision  of  the 
suit  ;  and  he  quoted  an  order  passed  by  Mr. 
Justice  L.  Jackson  of  1st  March  1867,* 
refusing  to  admit  a  petition  of  appeal  from  the 
judgment  of  a  Lower  Court  disposing  of  one  of 
the  issues  raised  in  a  case  on  the  ground  that 
there  had  been  no  decree  and  no  determia^i- 
tion  of  the  suit.  The  case  before  Mr.  Justice 
Jackson  is  clearly  distinguishable  from  the 
present  case  ;  and  from  the  Full  Bench  prece- 
dents of  I  Weekly  Reporter,  page  51,  5  Week- 
ly Reporter,  page  91,  and  6  Weekly  Reporter, 
page  61,  Civil  Rulings,  we  have  no  doubt 
that  this  appeal  as  now  brought  can  be  heard 
and  disposed  of  by  us. 

It  is  necessary,  for  the  better  understanding 
of  this  case,  to  give  the  dates  of  certain  deeds 
of  sale  and  other  documents  and  proceedings. 
The  plaintiffs  in  this  case  are  Gooroo  Pershad 
Shah,  Goburdhun,  and  Ram  Dhun,  and  they 
allege  that  they  bought  on  different  dates, 
from  Nuzur  Ali,  Tumeeza,  and  Shumsoolnissa, 
4-annasand  lo-gundahs  share  of  the  property 
alleged  by  defendant  to  be  covered  by  her 
kabinamah. 

On  14th  Kartick  1265,  Nuzur  Ali,  the 
husband  of  Kurumoonissa,  Mussamut 
Tumeeza,  the  mother,  and  Shumsoolnissa, 
the  sister  of  Njizur  Ali,  sold  one  anna  of 
the  property  in  dispute  to  Gooroo  Pershad 
Shah. 

On  13th  Jeit  1269,  Tumeeza  Bibee  sold 
10  gundahs  to  Ramdhun  Shah. 

On  loth  Aghraun  1269,  Shumsoolnissa 
sold  10  gundahs  to  Goburdhun. 

On  I7ih  Bysack  1270,  Nuzur  Ali  sold 
12^  gundahs  to  the  three  plaintiff?  in  the 
name  of  one  servant,  and  12^  gundahs  in  the 
name  of  another  servant. 

On  a  subsequent  date  not  given,  Sbum** 
soolnissa  sold  i  anna  2^  cowreea  to  Ram- 
dhun, and  Tumeeza  sold  2  cowrees  to  the 
same  party. 

The  kabinama,  upon  which  Kurumoonissa 
bases  her  claim,  is  dated  9th  Bysack  1256 


•  51^  7  Weekly  Reporter,  p.  22.^ 
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^(1849);  and  the  decree  in  the  suit  in  which 
she  was  successful  against  her  husband  and 
his  motherland  the  plaintiff  Gooroo  Pershad, 
-is  dated  12th  August  1861.  In  that  suit 
she  claimed  under  the  kabinamah,  and  the 
defendants  denied  her  title  and  possession. 
Nuzur  All,  however,  subsequently  admitted 
that  he  had  executed  the  kabinamah,  and  a 
decree  in  consequence  of  this  admission  was 
passed  in  favor  of  Kurumoonissa,  to  which 
neither  at  the  time,  nor  subsequently  by 
appeal,  did  the  other  defendants  Tumeeza  and 
Gooroo  Pershad  raise  any  objection. 

Another  suit  brought  by  one  Gunesh 
against  Nuzur  Ali  for  debt,  and  Kurumoon- 
issa, to  set  aside  the  kabinamah,  was  decided 
in  favor  of  the  defendant  on  13th  May  1862, 
when  it  was  held  that  the  deed  of  gift  to 
Kurumoonissa  was  good,  that  the  suit  was 
barred  by  limitation,  and  also  because  the 
genuineness  of  that  instrument  had  already 
been  determined  in  a  previous  suit. 

The  objections  taken  by  the  special  ap- 
pellants in  this  Court  to  the  order  passed  by 
the  Judge  are  :  /j/,  limitation ;  and,  2nd,  res 
adjudicata.  With  regard  to  the  first  point, 
it  is  urged  that  the  present  action  is  out  of 
time,  inasmuch  as  it  has  not  been  brought 
within  12  years  from  the  date  of  the  defend- 
ant's kabinamah  ;  and  on  the  second  point, 
it  is  urged  that  the  suit  disposed  of  on  12th 
August  1 86 1  is  binding  upon  the  plaintiff 
Gooroo  Pershad,  who  was  a  parly  to  that 
suit)  as  well  as  upon  the  other  defendants 
in  that  suit,  in  which  the  right  of  Kurumoon- 
issa to  hold  this  property  under  the 
kabinamah  was  decreed,  and  that  the  other 
plaintiffs  in  this  suit  are  equally  concluded 
with  Gooroo  Pershad  by  the  decree  in  the 
former  suit,  because  they  derive  their  title 
from  Nuzur  Ali  and  Tumeeza  Bibee,  the 
defendants  in  that  suit. 

On  the  other  hand,  it  is  urged  that  the 
decree  in  the  former  suit  was  collusively 
obtained  by  Kurumoonissa  and  her  husband, 
Nuzur  Ali,  the  one  being  plaintiff,  and  the 
other  defendant  ;  that  the  decree  was  given 
on  the  admission  of  Nuzur  Ali  only,  who, 
having  sold  one  anna  of  the  property  to 
Gooroo  Pershad,  and  having  denied  the  title 
of  Kurumoonissa  to  any  part  of  the  property, 
turned  round  in  order  to  defraud  his  vendee, 
and  admitted  that  he  had  executed  the 
kabinamah  ;  that  no  adjudication  as  to  the 
genuineness  of  that  instrument  took  place, 
and  it  was  not  produced  at  the  trial,  and 
the  object  of  the  present  suit  is  to  set  aside 
the  decree  obtained  by  Kurumoonissa  as 
collusive ;    that   the   other   dedlsion  quoted 


by  the  special  appellants  does  not  bind  the 
plaintiffs,  as  they  were  not  parties  to  it ;  and, 
further,  that  Shumsoolnissa,  one  of  their 
vendors,  was  not  a  parly  to  either  of  the 
above  cases,  and,  as  regards  her  share,  they 
cannot  be  held  to  be  concluded  by  the 
former  judgments. 

The  judgment  of  12th  August  1861  has 
been  read  to  us,  and  it  "is  clear  that  the 
genuineness  of  the  kabinamah  was  not  tried 
in  that  case,  even  if  it  were  produced,  and 
that  the  decree  was  based  on  the  admission 
of  Nuzur  Ali.  It  is  true  that  no  appeal  was 
preferred  by  the  other  defendants  from  that 
judgment,  and  their  silence  looks  like  ac- 
quiescence in  the  judgment,  and  may  render 
it  difficult  for  the  plaintiffs  in  the  present 
case  to  show  that  the  decree  was  collusively 
obtained.  But  as  the  object  of  the  present 
suit,  so  we  are  informed,  is  to  set  aside  that 
decree  as  collusively  obtained,  we  think 
the  case  must  be  allowed  to  proceed,  the 
plea  of  collusion  being  disposed  of  in  the 
first  instance.  We  do  not  think  the  suit  is 
barred  by  limitation.  The  plea  of  limitation 
might  be  a  good  one  against  Nuzur  Ali,  who 
admits  that  he  executed  the  kabinamah  ; 
but  it  is  not  good  against  subsequent  inno- 
cent purchasers  who  were  not  aware  of  the 
existence  of  such  a  deed.  We  think, 
therefore,  that  the  Judge's  order  of  remand 
is  correct,  and  we  dismiss  this  appeal 
with  costs. 


The  4th  April  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Recovery  of  possession — Limitation. 

Case  No.  2739  of  1866. 

Special  Appeal  from  a  decision  pcused  by 
Mr.  A,  Abercrombie^  Judge  o/Dacca^  dated 
the  t2th  July  1866,  affirming  a  decision 
passed  Baboo  Mohesh  Chunder  Sein,  Suddtr 
Ameen  of  tfimt  District,  dated  the  2'jth 
March  r86^. 

.  Ameer  Bibee  and  others  (Defendants), 

Appellants^ 

versus  », 

Tukroonissa  Begum  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 
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Baboo  Oiool  Chuttder  Mookerjte  for 
RfsspondeiUs. 

Long  anterior  possession  ooly»  without  proof  of  title, 
casnot  avail  a  plajntifF  suiogr  to  recover  possession  after 
ouster,  if  he  has  failed  to  sue  within  6  months  of  the 
alleged  ouster  as  prescribed  by  Section  15,  Act  XIV.  of 

Glover,  J. — This  was  a  suit  to  recover 
possession  of  certain  land,  with  damages  for 
injury  done  to  i* house  built  thereon. 

The  plaintiff  states  that  he  purchased  a 
qne-and-a-half-anna  share  in  the  propprty 
through  one  Shumboo  Chunder,  who  derived 
his  title  from  Noor  Jan  Bibee,  the  wife  of 
Muneeooddeen ;  Muneeooddeen  having 
bought  it  originally  from  Sabir  Bibee  in  1249 

B.S. 

The  dispossession  i:omplained  of  was 
caused  by  the  defendant's  turning  plaintiff 
out  of  the  house,  and  pulling  down  part  of 
the  building  itself,  and  it  occurred  in  the 
year  1268  B.  S, 

The  suit  for  recovery  was  brought  in 
1864,  or  1 27 1  B.  S. 

The  defence  was  "  limitation."  The 
plaintiff's  title,  it  was  contended,  was  de- 
clared invalid  in  a  summary  proceeding 
Uefpre  the  Principal  Sudder  Ameen  in  1846, 
in  which  the  defendant's  husband  had  sued 
Sabir  Bibee  under  Regulation  II.  of  1806, 
and  in  which  Muneeooddeen  with  others, 
his  brothers  and  sisters,  intervened,  declaring 
that  the  property  was  his  under  a  kubalah, 
dated  1241^. 

This  decision  of  the  Principal  Sudder 
Ameen  adverse  to  plaintiff's  vendor,  given  in' 
1846,  never  having  been  reversed  within  the 
time  allowed  by  law,  was  conclusive  against 
plaimiffs  title,  and  cannot  now  be  contro-' 
verted.  On  the  merits,  defendant  pleaded 
that  the  house  and  land  were  her  ancestral 

properly. 

The  first  Couri  decreed  for  the  plaintiff, 
on  the  ground  that  his  title  had  been  estab- 
lished ij)  s^  previous  suit  in  1865,  and  the 
Judge,  on  appeal,  confirmed  that  order. 

The  case  then  came  up  in  special  appeal 
to  this  Court,  and  was  remanded  for  a  dis- 
tinct finding  on  the  issue  of  limitation. 

The  Judge  has  now  found  that  the  plaint- 
iff is  not  barred,  and  that  his  title  and 
possession    are   established. 

He  has  decided  the  first  point  on  the 
ground  that  the  order  in  the  Regulation  II. 
of  1806  case  lost  its  effect  through  the  decision 
of  1865. 

We  are  at  a  loss  to  understandothe  I^wer 
Appellate  Court's  reasoning  on  this  point. 

Vol.  Vll. 


The  suit  decided  in  1865  was  brought  by 
the  special  appellant's  husband  against  the 
special  respondent  on  the  ground  of  pur- 
chase from  Sabir  Bibee,  apd  was  given 
against  him,  because  |he  agency  of  the 
mooktean  who  concluded  the  sale,  had 
previously  determined  by  the  death  of  his 
principal  Sabir  Bibee ;  a^d  whatever  effect 
this  ^  decision  might  have  had  as  against 
t))e  plaifitiff  in  that  suit,  it  clearly  could 
have  had  none  in  determining  the  right  of 
the  plaiiKtiff  in  this  case,  which  had'pre- 
vipgsly  be^n  decided  adversely  to  her  vendor 
Muneeooddeei>  in  the  suit  of  1846,  on  the 
ground  that  his  kubalah  was  false. 

The  case  remains  precisely  where  it  was, 
viz.,  that  the  person  through  whom  the 
plaintiff  claims  was  declared  in  1S46  to 
have  no  title  to  the  property,  and  that 
decision  not  having  been  contested  by  a 
regular  suit  within  one  year  would  be  final 
and  conclusive,  the  parties  to  it  being  the 
same  as  those  now  litigating. 

Then,  with  regard  to  the  Judge's  finding 
on  the  question  of  title  and  possession, 
the  special  respondent  has  none,  as  before 
obsen'ed  ;  and  the  mere  fact  of  long  anterior 
possession  cannot  give  the  plaintiff,  suing  to 
recover  po^e$^$jpn  after  ou$ter,  a  daim  on 
that  ground,  ^e  must,  like  any  other  plaintr 
iff  in  similar  circumstances,  prove  his  title. 

And  we  pbserye  tbat  there  is  po  hardship 
in  his  having  to  dp  so,  for  he  might,  bad  he 
chosen,  ha,YP  JbrQught  a  pos$essory  action 
under  SectjoQ  ^5,  Act  XIV.  of  1859,  withio 
six  months  of  tl\e  alleged  ouster  to  recover 
possession,  ^^d  on  proof  of  his  having  been 
dispossessed  ii^gally,  he  would  have  been 
restored  to  jpps^easion,  and  have  been  iible  to 
plead  limitation  against  whatever  .title  the 
defendant  might  have  set  up.  By  not  doing 
so,  he  has  Ip^  ji^e  benefit  long  anterior  pos- 
session would  havje  given  him,  and  must  take 
the  consequences.  He  was,  according  to 
his  own  allegat;ion,  .ousted  in  ia68,  aaid  did 
not  bring  a  suit  to  recover  possession  till 
1271. 

We  think,  therefore,  that,  under  the  cir- 
cumstances qi  t,his  case,  the  special  respond- 
ent put  of  pq3scssion  could  not  recover 
against  the  special  appellant  in  possession, 
without  fir^t  proving  her  title  to  the  property  ; 
and  that,  as  she  confessedly  hfis  no  title  (the 
ord^r  of  1846  being  final),  her  case  is  reme- 
diless. 

We  decree  the  appeal,  and  reverse  the 
Judge's  order  wiih  cobts  on  special  respond- 
ent. 
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The  4th  April  1867.  j 

Present : 

The  Hon'ble  F.  J.  Kemp  and  F.  A.  Glover, 

Judges, 

Oral  eyidence  (to  vary  written  contract). 

Case  No.  3317  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore^ 
ddted  the  24th  September  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  that  Dis- 
tricty  dated  the  4th  February  186^. 

Mussamut  Ramdee  Koonwaree  and  another 
(Defendants),  Appellants^ 

versus 

Baboo  ShilvDyal  Singh  (PlainiiflF), 
Respondent. 

Mr,  R.  E,  Twidale  for  Appelhints. 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
Kishen  Sein  for  Respondent. 

In  a  suit  by  a  husband  against  his  wife,  to  recover 

Eroperty  allied  to  have  been  nominally  sold  by  him  to 
er,  oral  evidence  was  not  allowed  to  be  admitted  to 
prove  that  no  consideration  ever  passed  between  them, 
after  he  had  solemnly  in  a  written  document  admitted 
that  it  had  passed. 

Glover,  J. — This  was  a  suit  by  a  husband 
(special  respondent  in  this  case)  to  recover 
certain  landed  property  which  he  seated  that 
he  had  nominally  sold  to  his  wife,  the 
defendant.  He  alleged  that  the  sale  was  a 
sham  one  made  "  maslahattan "  for  the 
purpose  of  expediency,  inasmuch  as  he  was 
at  the  time  leading  a  wild  life,  and  would 
probably  have  wasted  all  his  substance  had 
he  retained  it  in  his  own  power.  His  wife 
now  refuses  to  return  him  his  property. 
Hence  this  suit. 

The  wife  alleges  out-aAd-out  purchase 
.under  a  kubalah,  and  full  payment  of  consi- 
deration from  her  streedhun. 

Both  Lower  Courts  have  held  that  no 
consideration  passed,  and  that  the  plaintiff 
was,  therefore,  ehtitled  to  recover. 

The  point  taken  in  special  appeal  is  that 
parol  evidence  cannot  be  admitted  to  vary 
the  express  terms  of  a  written  agreement, 
and  the  Full  Benc^i  Ruling  of  this  Court  in 
the  case  of  Kasheenath  Chatterjee  versus 
Chundee  Churn  Banerjee,  5  Weekly  Re- 
porter 68,  is  quoted. 

This  contention  must  be  allowed.  The 
kubalah  filed  by  the  defendant,  which  the 
plaintiff  does  not  deny,  admits  on  the  part 
of  the  husband  in  express  terms  that  the 
land  was  made  over  to  the  >^fe,  and  the 


consideraiion-^money  paid  by  her ;  and  with 
advertence  to  the  general  rule  of  law  as 
explained  in  the  decision  above  referred  to, 
we  are  of  opinion  that  the  special  respondent 
cannot  now  bring  oral  evidence  to  prove 
that  no  consideration  ever  passred  between 
himself  and  his  wife,  after  having  solemnly, 
and  in  a  written  document,  admitted  that  it 
had  passed.  He  is  bouifd  by  his  own 
deliberate  act,  and  must  take  all  the  conse- 
quences of  his  own  fraud. 

The  special  appeal  is,  therefore,  decreed, 
and  the  Principal  Sudder  Ameeh's  order  re- 
versed with  costs. 


The  4th  April  1867. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Registratibn— Knbooleut. 

Case  No.  2869  of  1866  under  Act  X.  of  1^59. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneahy  dated  the  joth  A  ugusi 
1866,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
igth  May  1866, 

Syud  Reza  Ali  (Plaintiff;,  Appellant, 

versus 

Bhikun  Khan  (Defendant),  Respondent, 

Mr,  C  Gregory  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  for  rent,  where  the  defendant  admitted  the 
plaintiff's  right  as  landlord,  and  did  not  dispute  the 
correctness  of  the  rent,  but  pleaded  payment,  the  non- 
registration of  the  kubooleut,  filed  by  the  plaintiff,  was 
held  to  be  no  ground  for  dismissing  the  suit,  which 
could  have  proceeded  whether  the  kubooleut  was  or  was 
not  produced,  the  time  for  raising  the  objection  as  to 
non>registration  being  only  when  the  kubooleut  was 
tendered  in  evidence  upon  any  disputed  point. 

Loch,  J. — ^This  case  has  been  dismissed 
by  the  Lower  Courts,  because  the  kubooleut 
filed  by  the  plaintiff  was  not  registered 
under  the  provisions  of  Act  XVL  of  1864 ;  but, 
as  the  defendant  admitted  the  plaintiff's 
right  as  landlord,  and  did  not  dispute  the 
correctness  of  the  rent,  but  pleaded  payment 
of  the  rent  sought  to  be  recovered,  the  fact 
that  the  kubooleut  was  not  registered  was 
not  a  sufficient  ground  for  dismissing  the 
suit,  which  could  have  proceeded  under  the 
pleadings  in  this  case  whether  the  kuboo- 
leut was  or  was  npt  produced.  We  remand 
the  case  lo  the  first  Court  for  trial  on  the 
merits. 
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Jackson^  y, — ^I  concur.  The  objection  as 
to  non-registration  of  the  kubooieut  would 
only  arise  when  the  document  was  tendered 
in  evidence  upon  any  disputed  point.  When 
the  sole  matter  on  which  the  parties  were  at 
issue  was  that  of  payment,  it  was  unneces- 
sary to  tender  the  kubooieut,  and  the  suit 
would  not  be  affected. 


The  4th  April  1867. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Agent—Sale— Joist  Hindoo  Family— EstoppeL 

Case  No.  2856  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Cut  tack  ^ 
dated  the  28th  July  1866^  affirming  a  de- 
cision passed  by  the  Moonsiff  of  Dham- 
nuggur,  dated  the  16th  November  186^, 

Bhujonanud  Mytee  and  others  (Plaintiffs), 

Appellants, 

7*ersus 

Radha  Churn  Mytee  and  others  (Defendants), 

Respondents, 

Baboos  Mohendro  Lai  Shome  and  Taruc/i- 
nath  Sein  for  Appellants. 

Mr,  C,  Gregory  and  Baboo  R 00 p nath 
Banerjee  for  Respondents. 

A  man's  a^ent  for  the  purchase  of  an  estate  is  not 
necessarily  his  ascent  to  re<o)nvey  the  same. 

Thus,  where  one  member  of  an  undivided  Hindoo 
family,  with  the  authority  of  his  brothers,  purchased 
a  share  in  certain  property,  and  afterwards  (without  any 
authority  from  them)  cancelled  the  sale,  received  back 
theconsideration-money,  and  surrendered  the  kubalah — 
Held  that  the  brothers  were  not  estopped  from  suing 
the  parties  in  possession  of  the  whole  property  to  set 
aside  what  the  sinc^le  brother  had  done,  and  to  obtain 
possession  of  the  share  in  question. 

m 

Jackson,  J, — The  plaintiffs  in  this  case 
alleged  that  they,  being  members  of  an  un- 
divided Hindoo  family,  authorized  their 
brother,  Radha  Churn,  to  purchase,  on 
behalf  of  the  brothers,  a  4-annas  share  in  a 
certain  property,  and  he  made  the  purchase 
accordingly;  that  subsequently,  without  any 
authority  froox  them,  he  cancelled  the  sale, 
received  b^k  the  consideratioii-money,  and 
surrendered  the  kubalah.  They  conse- 
quently 9ued  the  parties  in  possession  of  the 
16  annas  to  set  aside  what  the  brother  had 
done,  and  to  obtain  possessioir  of  the  4 
annas. 


The  Moonsiff  dismissed  the  suit,  and  the 
plaintiffs  appealed.  On  hearing  the  appeal, 
the  Principal  Sudder  Ameen  was  of  opinion 
that,  as  the  brothers  had  allowed  Radha 
Churn  to  buy  the  property,  and  had  further 
permitted  him  to  bring  a  suit  in  his  sole 
name  for  its  recovery,  they  had  constituted 
him  their  agent,  and  were  bound  by  his  acts. 
He,  therefore,  considered  that  they  had 
mistaken  their  remedy,  that  they  ought, to 
have  sued  Radha  Churn  for  damages,  and 
that  the  present  suit  could  not  be  main- 
tained. 

In  special  appeal  it  is  submitted  that  this 
ruling  is  not  good  in  law. 

None  of  the  defendants  have  appeared, 
except  two  persons,  named  Bissonath  and 
Radha  Sham,  who  have  purchased  5  annas 
of  the  same^roperty  from  the  original  vend- 
or, but  who  have  no  concern  with  the 
plaintiff's  claim  for  a  separate  4-annas  share. 

We  think  the  Principal  Sudder  Ameen's 
decision  clearly  erroneous.  A  man's  agent 
for  the  purchase  of  an  estate  is  not  neces- 
sarily his  agent  to  re-convey,  nor  would  the 
very  common  incident  of  one  member  of  a 
joint  Hindoo  family  suing  on  behalf  of  the 
family  constitute  him  their  agent,  so  jthat 
a  sale  by  him  would  bind  the  others. 

The  defendants  may  have  other  good  de- 
fences to  the  suit  into  which  we  cannot  at 
present  enter.  It  is  only  necessary  for  us  to 
say  that  the  plaintiffs  were  not  so  far  bound 
by  their  brother's  act  as  to  be  estopped  from 
maintaining  the  suit,  and  were  entitled  to  a 
decision  of  their  suit  on  its  merits.  We  re- 
mit the  case,  reversing  the  judgment  of  the 
Court  below  for  this  purpose.  We  make  at 
present  no  order  as  to  costs. 

The  4th  April  1867. 
Present : 

The  Hon'ble  G.  Loch  and   L.  S.  Jackson, 

Judges, 

Sale  by  Hindoo  Widow. 

Case  No.  2475  ^^  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore^ 
dated  the  31st  July  1866^  reversing  a 
decision  passed  by  the  Moonsiff  of  KooU 
neah,  dated  the  4th  July  186$, 

Shoobhunkuree  Dossee  for  self  and  as 
guardian  of  Gopal  Chunder  Bos^,  minor 
(Plaintiff),  Appellant, 

versus 

Chand  Monee  Dossee  and  others  (Defend- 
'^  ants),  Respondents, 
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Baboos  Romanaih  Bose  and  Btingahee 
Buddun  MitM  fof  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

Semble. — A  sale  by  a  Hindoo  widow  for  a  just  debt 
Made  irt  conforitiity  with  the  Hindoo  Law  and  with  the 
cotiyent  of  the  reversioner  may  be  valid,  although  the 
debt  creating  the  necessity  tor  the  sale  was  a  debt, 
not  ot  the  ancestor's  time,  but  of  the  widow's  own 
Contracting. 

JacksoH^  J. — We  think  the  special  appeal 
bahnbt  be  sustained.  The  LoWer  Appellate 
Cotih  hks  fbund  that  the  sale  of  the  pro- 
perty in  dispate  was  made  by  the  widow 
fbr  Just  de^ls  in  conformity  with  the 
Hindoo  Law,  and,  mol'eover,  recites  the  con- 
sent 6f  the  irevfersioner. 

The  special  appellant  contends  that  such 
s^le  cduld  not,  under  any  circumstances,  be 
valid,  bebaiise  the  debt  which  created  the 
necessity  was  a  debt,  not  of  the  sgicestor's 
liihe,  but  of  the  widow's  own  contracting. 

H6  is  unable  to  produce  any  duthority  for 
this  legal  position,  and  it  is  not  one  which 
we  can  iSiiva, 

Thfe  decision  of  the  Court  below  must 
stJtnd,  the  appeal  beirig  dismissed  with 
bbstl 


quired  to  send  for  any  other  pleaded  Whom 
the  appellant  had  appointed  to  carry  on  the 
appeal,  and  ask  him  if  he  were  ready  t0 
proceed  with  the  case.  Noi",  utidfer  such 
circumstances,  was  the  Judge  hitnself  bound 
to  go  into  the  merits  of  the  case.  Under 
Section  349,  the  Judge  is  bound  tb  hear  the 
appeal,  and,  after  hearing  It,  to  pronounbe 
judgment;  but  when  the* pleader  for  the 
appellant  tells  the  Judge  that  he  is  unable 
to  go  on  with  th^  appeal,"  ihd  only  course 
left  to  the  Judge  is  to  dismiss  the  appeal. 
We  dismiss  this  appeal  with  costs. 


The  4th  April  1867. 

Present :   ' 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

jFudges, 

Appeal  (Dismissal  of)— Pleaders. 

Case  No.  2847  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  2'jth 
August  1866,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District y  dated  the  2gth  December  t86t;, 

Brojo  Soonduree  Dossia  (Defendant), 

Appellant^ 

versus 

Mr.  D.  L.  Gilmore  (Plaintiff),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Babno  Kalee  Kishen  Sein  for  Respondent. 

\Vhen  one  of  th^  pleaders  for  an  appellant  states  his 
inability  to  ^  on  with  an  appeal,  the  Jud^  is  not  bound 
to  send  for  any  other  pleader  for  the  appellant,  and 
ask  him  if  he  is  ready  to  proceed  with  tne  case,  but 
may  at  once  dismiss  the  appeal. 

'  LiKh,  y, — There  are  no  grounds  for 
admitting  the  special  appeal.  When  the 
pleader  for  the  appellant  stated  before  the 
Judge  that  he  was  not  prepared  to<^o  on  with 
the  case,  the  Judge  was  certainly  not  re- 


The  5th  April  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  arid  Shumbhoonath 

Pundit,  Judges, 

Case  No.  385  bf  1866. 

Limitation— MAlikiuia. 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  Bayley  and 
Shumbhoonnth  Pundit,  on  the  8lh  August 
1866 y  in  Special  Appeal  No.  12^8  of 
1866,'^ 

Miissamut  Ozeerun  (Defendant),  Respondent^ 

Petitioner^ 

versus 

BAbooHeeranurid  Sahoo  y]^\h\\f^)yAppellant, 

Opposite  Parly. 

Afr.  C,  Gregory  for  Petitioner. 

Afr.  R.  T.  Allan  and  Baboo  Mohesh  Chunder 
Choivdhry  for  Opposite  Party. 

A  suil  for  pialikana  is  governed  by   the  limi^ton 
prescribed  by  Clause  13,  Section  i,  Act  XIV.  of  1859. 

Bayley,  J. — The  gist  of  this  application 
for  a  review  of  our  judgment  in  speeitl 
appeal  No.  1248  of  i866  is  that  we  iife 
wrong  in  holding  that  the  cause  of  action 
arises  from  the  last  date  upon  which  mahkana 
might  have  been  clainled  to  be  paid  (m., 
within  6  yeats  of  suit),  and  in  our  Applica- 
tion of  Clause  16,  Section  i.  Act  XIV.  of 
1859. 

ft  is  pressed  on  us  in  arguhient  in  supt)6n 
of  the  application  that  what  should  havb 
governed  our  decision  and  madts  it  One  hi 
favor  of  defendant,  the  ipplicint  for  revii*\r, 
was  the  fact  found  by  the  Lower  Ap^ht^fc 
Court,  that  no  paymerit  of  maltkan^  bkd 
been  made  by  defendant  to  plaintiff  wiAfA 
1 2  years  of  suit ;  and  that,  consequently,  dib 

•  5^  6  Weekly  Reporter,  Civil  Rulingrs,  p.  l5t« 
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claim  of  the  plaintiff  to  malikana  should 
have  been  regarded  as  any  other  claim  to 
money  brought  forward  after  12  years  had 
expired  before  suit,  and  dismissed  according- 
ly under  the  ordinary  Law  of  Limitation. 

This  malikana  is  not,  as  we  before  held, 
and  still  hold,  rents  due  which  would  form  a 
constantly  recurriiig  cause  of  action.  It  is 
true  that  the  defendant,  applicant  for  review, 
was  bound  to  pay  the  plaintiff  a  certain  sum 
of  money,  termed  '^malikana,''  from  the 
profits  of  the  landed  esUte.  But  still  this  is 
really  a  money-payment,  and  neither  rent  nor 
maintenance;  in  other  words,  it  is  to  be 
regarded  like  a  bond  or  other  debt,  the  non- 
payment of  which,  within  a  certain  legal 
period,  bars  an  action  to  recover  it. 

On  a  re-consideration  of  the  point,  and 
^fter  again  hearing  Counsel  on  both  sides, 
we  are  of  opinion  that  the  money  sued  for 
is  clearly  a  money-debt  charged  on  the 
totat6,  aild  that,  in  this  view.  Clause  13, 
Section  i,  applies.  That  Section  enacts  that 
the  suits  on  such  a  case  shall  be  brought 
within  1 2  vnears  from  the  death  of  the  parties 
who  hold  the  estate,  "or  from  the  date  of 
*'  the  last  payment  to  the  plaintiff,  or  any 
**  person  through  whom  he  claims,  by  the 
"  person  in  possession  or  management  of 
*'  such  properly  or  estate." 

Now,  clearly  by  th^  ple^diAg  here,  it  was 
alleged  by  plaintiff  and  failed  to  be  proved 
by  him  that  payment  was  made  up  to  date 
of  plaintiff's  father's  death  by  defendant  as 
in  possession  of  such  estate. 

Now,  the  date  of  such  death  of  plaintiff's 
father  being  alleged  by  plaintiff  to  bring  the 
last  payment  within  1 2  years,  and  it  having 
been  iTound  as  a  fact  (with  which  we  cannot 
interfere  in  special  appeal)  that  this  was  not 
so,  we  think  plaintiff  is  barred,  and,  therefore, 
ireversing  our  former  order,  we  dismiss  the 
plaintifE's  special  appeal  with  costs,  and 
affirm  the  order  of  the  Lower  Appellate 
Court. 


The  5th  April  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Adtnttston  of  appeal  after  time— Power  of  Hig^h 

Court 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  A,  Hope,  Judge  of  Sarun,  dated 
the  22nd  January  i86y,  affirming  an 
order  passed  by  Baboo  Kedarnath  Dutt, 
Deputy  Collector  of  that  DistA'ct,  dated 
the  2gth  November  1866. 


Raj  Coomar  Roy  (Defendant),  Appellant, 

versus 

Shaikh  Mahomed  Waisand  others  (Plaintiffs), 

^Respondents. 

baboo  Rajendronath  Bdse  for  Appellant. 

No  one  for  Respondents. 

It  is  in  the  discretion  bf  th^  Judge  to  consider  whether 
sufficient  cause  has  been  shown  for  the  non-presentation 
of  an  appeal  in  proper  tithe  owingr  to  delay  on  the  part 
of  the  Collector  to  whom  the  appeal  was  wrongly  pre- 
ferred in  the  first  instance,  and  the  High  Court  has 
no  authority  to  interfere  with  such  exercise  of  discretion 
by  the  Judge. 

.J^^^^^^^^^}''T^   *^^'   ^^^    ^^"^   to   direct 

the  Zillah  Judge  to  receive  and  to  proceed 
with  the  appeal  which  was    filed    after  the 

the  Zillah  Judge  *j  Court  had  expired  It 
appears  that  the  original  decision  was*  one 
which  was  a  decree  for  rent  at  an  enhanced 
rate.  That  being  a  decision  which  involved 
the  title  of  the  zehiindar  to  vary  the  rent  of 
the  ryot,  the  appeal  should  have  gone  to  the 
Judge,  and  not  to  the  Collector.  The  Coi 
lector  after  some  delay,  rejected  the  appeal 
and  the  petitioner  then  went  to  the  Zillah 
Judge,  some  three  weeks  in  excess  of  the 
prescribed  period  having  elapsed  The 
Zillah  Judge  observed  that  great  delay  had 
taken  place,  and  that  he  could  not  allow  the 
appeal. 

The  pfetitionet's  vakeel  contends  that  his 
client  was  entitled  to  the  deduction  of  the 
period  during  which  the  appeal  was  pendinir 
m  the  wrong  Court,  and  he  considers  th^ 

a^'a  v^ir  '^^o^''  ^^  ^"*^^^>'  t^  Section  14, 
Act  XIV.  of  1859. 

It  appears  to  me  that  the  Section  cited 
really  has  no  bearing  whatever  upon  the 
present  case;  that  it  was  entirely  in  the 
discretion  of  the  Judge  to  consider  whether 
sufficient  cause  had  or  had  not  been  shown 
for  not  presenting  the  appeal  within  prbper 
time,  and  that  this  Court  has  no  authority 
to  interfere  with  the  exercise  of  this  dis- 
cretion. 

The  application,  therefore,  must  bfi 
refused.         4 
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The  5th  April  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Special  appeal — Order  dismissing:  >^  appeal — 
Sections  5  and  6,  Act  XXIII.  of  i8oz. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  F,  Tucker,  Judge  of  Dinagepore, 
dated  the  jist  December  rS66. 

Indur  Chunder  Baboo  (Decree-holder), 

Appellant, 

versus 

Oozeer  AH  Khan  (Judgment-debtor), 
Respondent, 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

No  one  for  Respondent. 

A  special  appeal  lies  from  an  order  dismissing'  an 
appeal  under  Sections  5  and  6,  Act  XXIII.  of  1861. 

It  appears  to  me  that  the  Deputy  Registrar 
has  been  mistaken  in  refusing  to  receive 
this  appeal,  which  he  supposes  to  be  a  case 
analogous  to  that  reported  in  8  Sevestre's. 
Reports,  page  633.  That  was  a  case  where 
the  suit  had  been  dismissed  under  the 
provisions  of  Section  5,  Act  XXIII.  of  186 1, 
and  the  plaintiff  under  the  7th  Section  of 
the  same  Act  had  undertaken  to  satisfy  the 
Court  that  there  was  a  sufficient  excuse  for 
his  not  making  the  deposit.  He  failed  so 
to  satisfy  the  Court,  and  the  application  to 
restore  his  appeal  was  refused.  On  that  it 
appears  to  me  that  no  appeal  either  to  the 
Zillah  Court  or  to  this  COurt  lay.  In  the 
present  case,  there  was  an  appeal  preferred 
against  an  ordinary  decision  of  an  inferior 
Court  to  the  Zillah  Judge,  and  the  appellant 
committed  default.  Under  Section  6,  which 
extends  Section  5  to  appeals,  his  appeal  was 
dismissed.  He  complains  of  that  order  as 
being  unwarranted  by  law,  and  desires  to 
appeal  to  this  Court.  It  appears  to  me  that 
he  is  entitled  to  do  so.  At  all  events,  the 
case  is  not  governed  by  the  case  cited  by  the 
Deputy  Registrar,  aud  it  must  be  admitted, 
subject  to  all  exceptions  and  objections  of 
the  respondent. 

I  may  add  that  the  vakeel  of  the  petitioner 
cites  a  case  directly  in  favor  of  the  admission 
of  this  appeal  from  the  3  Weekly  Reporter, 
Miscellaneous  Appeals,  page  xj. 


The  5th  April  1867, 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  to  Pri^  Council  ( Admisssoo  of— without 
res^istered  security-bond). 

Rajah  Saheb  Pershad  Sein,  Appellant  to 

England* 

versus 

Rajah  Rajendro  Kishore,  Respondent  to 

England, 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

No  one  for  Respondent. 

The  High  Court  has  no  authority  to  receive  a  petitioo 
of  appeal  to  England  tendered  without  the  usual  securitr- 
bond  duly  registered,  as  provided  by  the  8th  rule  of  the 
7th  December  1858. 

It  appears  to  me  that  I  have  no  authority 
to  receive  a  petition  of  appeal  to  England, 
which  has  been  tendered  without  the  usual 
sccuriiy-bond  duly  registered,  as  provided 
by  the  8th  rule  of  the  7th  December  1858. 

The  petitioner  must  make  his  application 
to  the  Privy  Council. 


The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G,    Loch,    F.    B.    Kemp,    and    A.    G. 
Macpherson,  Judges, 

Evidence — Estoppel — ^Judgments  m  rem. 

Cases  Nos.  158  and  226  of  1866. 

Regular  Appeals  from  a  decision  passed 
by  Mr,  E.  S.  Pearson,  Judge  oflirhoot, 
dated  the  12th  March  1866, 

No.  158. 

Kanhya  Loll  and  others  (Plaintiffs), 
Appellants, 

versus 

Radha  Churn  and  others  (Defendants), 
Respondents, 

Messrs.  W,  E.  Peacock,  R.  T,  Allan,  and 
R.  E,  lividale,  and  Baboos  Lhvarkanath 
Mi  iter,  Unnoda  Persad  Banerjee,  Onookool 
Ghutidir  Afooker/ee,  and  Kishen  Kishore 
Ghose  for  Appellants. 
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Baboos  Mokesh  Chunder  Chowdry,  Pearee 
Loll  Roy,  and  Romesh  Chunder  Mitter 
for  Respondents. 

(No.  226  is  a  Cross-Appeal.) 

A  decision  by  a  Court  that  a  Hindoo  family  is  joint 
and  undivided^  or  upon  a  question  of  legitimacy,  adop- 
tion, partibility  of  property,  rule  of  descent  in  any  parti- 
cular family,  or  upon  any  other  question  of  the  same 
nature  in  a  suit  inter  partes,  is  not  a  judg-nnent  in  rem 
or  binding  upon  strangers  ({.  e,,  persons  neither  parties 
to  the  suit  nor  privies) ;  and  a  decree  in  such  a  case  is 
not  admissible  as  evidence  at  all  against  strangers. 

No  judgment  of  a  Mofussil  Court  can  be  a  judgment 
in  rem. 

Per  Peacock,  C.J.,  and  L,  Jackson,  J. 

By  a  decree  brought  by  A  against  a  widow  as  heiress 
of  her  husband  to  set  aside  alienations  by  her  and 
establish  A*s  right  as  reversioner,  it  was  declared  that 
A  was  reversioner.    Subsequently  B  (who  was  not  a 

Karty  to  the  former  suit)  sued  to  have  it  declared  that 
e,  and  not  A,  was  the  person  legally  entitled  to  succeed 
on  the  widow's  death.  Hrld  that  the  judgment  in  the 
former  suit  was  not  (upon  the  ground  of  its  naving  been 
made  in  »suit  brought  against  the  widow  when  holding 
the  estate  so*  heiress)  admissible  as  evidence  against 
the  plaintiff  ^  in  the  second  suit. 

The  suits  to  which  the  Privy  Council  intended  to 
refer  in  the  Shiva  Gunga  case  (2  VV.  R.  31  P,  C.)  are 
suits  in  which  the  title  of  the  settlor  or  the  validity  of 
the  estate  tail  has  been  in  issue,  and  not  to  suits 
against  the  tenant-in-tail  in  which  a  question  has  inci- 
dentally arisen  and  been  determined  as  to  who  was  the 
remainderman  entitled  to  succeed  upon  the  termination 
of  the  estate  tail. 

This    case  was  referred  to  a  Full  Bench  by 

Peacock,  C.y,,  and  L,  S,  Jackson,  J»,  with 

the  following  order : — 

Referring  Order,- -It  has  been  contended 
before  us  on  behalf  of  the  defendants,  who 
are  respondents  in  Regular  Appeal  No.  158, 
and  who  have  also  filed  a  separate  Appeal 
No.  226,  that  the  judgment  of  the  26th 
September  1853  in  favor  of  Radha  Churn 
in  the  suit  which  he  brought  against  Ram- 
narain's  widow  was  admissible  in  evidence 
and  conclusive  against  plaintiff. 

First, — Because  the  plaintiff  having  inter-, 
vened,  he  was  substantially  a  party  to  the 
suit. 

Secondly, — Because  the  plaintiff  had 
brought  a  cross -suit  against  the  defendants. 

Thirdly, — Because  the  suit  of  Radha 
Churn  was  brought  against  Ramnarain's 
widow  as  heir  of  her  deceased  husband,  and 
was  consequently  binding  after  her  death  as 
against  the  plaintiff  who  was  only  the 
reversionary  heir  at  the  time  when  that 
suit  was  instituted. 

Fourthly, — Because  the  judgment  was  a 
judgment  in  rem  deciding  upon  the  status 
of  the  plaintilf. 

We  think  that  there  is  nothing  in  the 
first  two  grounds.  As  to  the  first,  because, 
although  the  plaintiff  petitioned  to  be 
allowed  to  adduce  evidence  in  thb  suit,  he 
was  not  made  a  party  to  it,  nor  allowed  to 


adduce  evidence.  It  is  clear  that  he  was 
not  treated  by  the  Principal  Sudder  Ameen 
as  a  party.  Some  reliance  has  been  placed 
upon  the  expression  **  third  parties  "  used 
by  the  Principal  Sudder  Ameen  at  the  end 
of  his  judgment  ;  but  that  expression  did 
not,  and  could  not,  constitute  the  plaintiff 
a  party  to  the  suit  or  to  the  decree.  If- the 
plaintiff  had  been  made  a  party  to  the  suit, 
or  the  decree  was  intended  as  a  decision 
against  him  as  a  party,  there  would  have 
been  no  necessity  for  the  Principal  Sudder 
Ameen  to  refer  to  the  petition  as  requiring 
no  order.  In  the  translation  of  the  judg- 
ment which  is  embodied  in  the  fysallah,  the 
word  used  is  not  **  party,"  but  sail,  which 
simply  means  petitioner. 

The  fysallah  shows  that  the  plaintiff  in 
his  petition  prayed  that  he  might  be  allowed 
to  adduce  evidence,  but  there  was  no  order 
on  that  petition .  that  he  should  be  made  a 
party  or  be  allowed  to  adduce  evidence  in 
the  suit ;  and  therefore,  even  if  the  Principal 
Sudder  Ameen  had,  by  his  judgment,  treated 
the  plaintiff  as  a  party,  the  decision  would 
not  be  evidence  against  him. 

As  to  the  second  ground,  the  plaintiff's 
suit  was  dismissed  for  default,  and  was  not, 
as  I  had  at  first  supposed,  set  down  for  hear- 
ing with  the  suit  brought  by  the  defendants 
in  which  the  plaintiff  had  petitioned.  No- 
thing, therefore,  was  determined  in  that  suit, 
and  the  institution  of  it  could  not  constitute 
the  plaintiff  a  party  to  the  suit  in  which  the 
defendant  was  plaintiff,  or  entitle  the  present 
plaintiff  to  be  heard  in  that  suit. 

As  to  the  third  ground,  we  think  that 
this  case  is  clearly  distinguishable  from  the 
Shiva  Gunga  case,  reported  in  9th  Moore's 
P.  C.  C,  which  was  cited  in  behalf  of  the 
defendants.  If  k  becomes  necessary,  after 
the  decision  of  the  Full  Bench,  we  will  ex- 
press our  reasons  as  to  this  point  move  fully. 
As  to  the  fourth  ground,  we  are  not  pre- 
pared to  admit  the  correctness  of  the  decision 
on  the  third  point  in  the  case  of  Rajkisto 
Roy  vs.  Kishoree  Mohun  Muzoomdar, 
which  was  cited  in  behalf  of  the  defendants 
from  the  3rd  Vol.  of  the  Weekly  Reporter, 
page  14. 

Our  present  impression — subject,  however, 
to  correction  by  a  Full  Bench — is  that  the 
judgment  which  was  held  conclusive  by 
the  Principal  Sudder  Ameen  in  this  case 
was  not  a  judgment  in  rem;  that  it  does 
not  fall  within  the  exception  to  the  general 
rule  that  a  judgment  is  not  evidence  against 
persons  who  are  not  parties  or  privies  to  it ; 
and  that  it  ^s  not  conclusive  evidence  or 
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even  primd  facie  evidence  against  the 
plaintiff.  We,  ho\yever,  feel  ourselves 
bound,  in  consequence  of  the  decision  above 
referred  to,  to  refer  to  a  Full  Bench  the 
following  question,  m.,  whether,  independ- 
ently of  the  three  grounds  upon  which  we 
have  already  decided,  and  upon  which  the 
case  pited  is  no  authority  in  favour  of  the 
defendants,  the  judgment  of  the  26th 
September  1853  was  admissible  as  evidence 
against  the  plaintiff,  and,  if  so,  whether  it 
was  conclusive  or  merely  prtmd  facte  evi- 
dence against  him. 

As  to  the  contention  on  the  part  of  the 
defendant  that  he  ought  to  be  allowed  to 
adduce  fresh  evidence,  our  opinion  is  against 
him  on  that  point.  He  has  not  shown  us 
that  he  has  any  evidence  to  adduce;  and 
if  he  had  intended  to  apply  for  liberty  to 
adduce  fresh  evidence  upon  the  ground,  as 
^e  pow  contends,  that  he  was  misled  by  the 
decision  as  to  the  effect  of  the  judgment  in 
the  suit  brought  by  the  defendant,  he  ought, 
as  soon  as  he  knew  that  this  appeal  was 
preferred  upon  the  ground  that  the  judg- 
ment was  not  admissible  in  evidence,  to 
have  ascertained  whether  there  was  any 
evidence,  which,  if  adduced,  would  prove 
the  adoption,  and  he  should  have  been  pre- 
pared now  to  show  us  of  what  the  proposed 
evidence  consists.  This  he  has  not  done. 
W^  ar^  therefore  of  opinion  that  the  appeal 
of  the  appellant  ought  to  be  allowed ;  that 
the  decree  of  the  Lower  Court  ought  to  be 
reversed,  and  a  decree  given  for  the  plaintiff 
with  costs  in  the  Lower  Court,  and  of  this 
appeal,  if  the  Full  Bench  hold  that  the 
judgment  above  referred  to  was  not  admissi- 
ble against  the  plaintiff,  or,  being  admissible, 
that  it  was  not  conclusive,  for,  unless  it  is 
conclusive  in  law.  k  is  not  guch  evidence  as 
would  induce  us  to  (ind  that  Ramnarain  was 
adopted,  and  to  decide  against  the  plaintiff. 
If  the  Full  Bench  hold  it  is  conclusive  evi- 
dence, then  this  Court  will  decide  as  to 
whether  the  adoption,  being  in  the  Kirtima 
form,  caused  Ramnarain  to  cease  to  be  a 
member  of  his  actual  father's  family  so  as 
to  aljLer  the  line  of  inheritance. 

The  decree,  if  given  for  the  plaintiff,  will 
not  extend  to  the  setting  aside  of  the  decrees 
of  the  former  2nd  Principal  Sudder  Ameen 
and  Judge,  or  the  kobalas  and  zur-i-peshgee 
pottahs,  as  prayed  in  the  relief  sought  by 
the  plaintiff.  Those  decisions  are  not  bind- 
ing upon  the  plaintiff,  nor  will  the  kobalas 
or  other  incumbrances  effected  by  Radha 
Churn    be    operative    against^ the    plaintiff. 


There  is  no  necessity,  therefore,  for  us  tp 
set  them  aside.  « 

If  the  plaintiff's  appeal  be  allowed,  the 
defendant's  cross-appeal  No.  226  will  be 
dismissed  with  costs. 

The  judgment  of  ihe  Full  Bench  was 
delivered  as  follows  by —   * 

Peacockj  C,  y. — ^This  suit  was  broaght 
by  Kanhya  Lall,  as  heir  of  Ramnarain 
Singh,  for  a  declaration  of  his  right  of 
heirship  and  for  possession  of  certain  lands 
with  mesne-profits.  The  other  plaintiffs 
claimed  a  portion  of  the  estate  by  purchase 
from  Kanhya  Lall. 

The  plaintiff  alleged  that  Ramnarain 
obtained  the  property  from  Jhoomuck  Lall, 
his  maternal  grandfather,  by  deed  of  gift; 
that  Ramnarain  died  without  issue,  bav- 
ing  Mussamut  Deo  Koonwur  his  wid^w ;  and 
that,  upon  her  death,  the  property  descended 
to  the  plaintiff  as  the  nephew  and  heir  of 
Ramnarain,  the  plaintiff  being  the  son  of 
Ramnarain's  natural  brother  and  grandson, 
of  his  natural  father. 

The  principal  defendant,  Radha  Chum, 
denied  the  plaintiff's  right  as  heir  of  Ram- 
narain. He  alleged  that  Ramnarain  was 
adopted  by  Jhoomuck  Lall ;  and  that,  on  the 
death  of  Ramnarain  without  issue,  the 
right  accrued  to  defendant,  Radha  Chum, 
as  an  agnate  of  Jhoomuck  Lall,  and  did 
not  descend  to  plamtiff  as  the  son  of  Ram- 
narain's  natural  brother. 

The  other  defendants  claimed  by  purchase 
from  Radha  Churn. 

The  plaintiffs  denied  that  Ramnarain  was 
adopted  by  Jhoomuck.  The  defendants  in 
support  of  their  allegation  of  the  adoption 
relied  upon  a  decree  obtained  by  defendant 
Radha  Churn  in  a  suit  brought  by  him 
against  Mussamut  Deo  Koonwur,  the  widow 
of  Ramnarain,  to  set  aside  certain  alienations 
made  by  her,  and  to  have  his  title  as  rever- 
sionary heir  established. 

The  suit  was  defended  by  Mussamut  Deo 
Koonwur,  on  the  ground  that  her  husband 
had  not  been  adopted,  and  that  he  took  the 
property  by  deed  of  gift  from  Jhoomuck 
Lall,  and  consequently  that  Radha  Chur^i 
was  not  heir  in  reversion.  The  present 
plaintiff  presented  a  petition  in  that  suit, 
asserting  his  right  on  the  same  ground  as 
that  on  which  he  now  sues;  but  the  Court 
held  that  no  order  was  requisite''  on  his  peti- 
tion,  and  he  was  not  in.ide  a  party  to  the 
suit. 

The  Court  in  that  case  found  that  Ram* 
narain  was  adopted  by  Jhoomuck  Lall  an 
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that  the  then  plaintiff  and  now  defendant  "  From  a  variety  of  cases  relative  to  judg- 
Radha   Churn    was   the    reversionary   heir.  | "  ments  being  given    in  'evidence    in  civil 

The  judgment   was   afTirmed   in   appeal   in  ''  su^s,  these  two  deductions  seem  to  follow 

1863.  "as  generally  true  :  firsi,  that  the  judgment 

It  was  contended  on  the  part  of  the  de-  "of    a    Court    of    concurrent    jurisdiction, 

fendants  in  this  case  that  that  judgment  was  "directly  upon  the  point,  is,  as  a  plea,  a  bar 

a  judgment  in  rem  as  to  the  adoption.  "or,    as  evidence,    conclusive   between   the 

On  the  trial  o^this  case,  the  Judge,  upon  l^^^''  P^^^f'  "P^"^  the  same  matter,  direct- 

the   authority   of   a   case    reported    in   the  ^7  ''''^''^^^'^^  '"'^''''^^^  ^""T    ^^''!'    I 

Weekly  Reporter.  Vol.  111.,  p.  14,  Civil  Rul-  "J^fi^^^  ^^"^'^  added,  m  another  action  between 

ings,  in  which  Rajkisto  was  appellant,  held  he  same  parties  m  the  same  Court) ;  "..^^^^^^ 

thtt  the  judgment  was  a  judgment  in  rem  ^y^  ^h^t  the  judgment  of  a  Court  of  exc  u- 

^«.^^  the  adoption,  and  that  it  was  final  and  sive jurisdiction   directly  upon   the  point 

conclusive  against  the  present  plaintiff  upon  ^^  '^  like   manner,   conclusive   upon  the 

that  Doint                      *'            *-              r  ,«  ^^l^^   matter    between    the   same  parlies, 

P       *  "  coming  incidentally  in  question  in  another 

The  First  Bench  before  whom  this  case  »*  Court     for    a     different    purpose.      But 

came  felt  themselves  bound,  in  consequence  a  neither  the  judgment  of  a  concurrent  or 

of  the  decision  above  mentioned,  to  refer  to  « exclusive  jurisdiction  is  evidence  of  any 

a  Full  Bench  the  following  question,  viz.,  «  matter  which  came  collaterally  in  question, 

whether  the  judgment  was    admissible    as  "though  within    their    jurisdiction,   nor  of 

evidence  against  the  plaintiff :   and,   if  so,  « ^ny  matter  incidentally  cognizable,  nor  of 

whether  it  was  conclusive  or  merely  pnmd  u  ^ny  matter  to  be  inferred  by  argument  from 

/ade  evidence  against  him.  « tj^e  judgment.'* 

The  case  has  been  fully  argued  before  us,  jh^  principle  that  a  judgment  is  not  to 

and  we  are  of  opinion  that  the  judgment  was  1,^  ^^^^  ^o  the  prejudice  of  strangers  was 

not  a  judgment  in  rem,  and  that  it  was  not  adopted  from  the  Civil  Law,  of  which  the 

admissible  in  evidence  against  the  plaintiff,  following    were    maxims,    that   '' lies  inler 

The  petition  of  the  plaintiff  in    the   suit  alios  judicata  nullum    inj^    alios  prejuJi- 

brought  by  Radha  Churn  having  been  re-  ciumfacit!'  ox  ''Res  inler  alios  acta  alteri 

jected,  the   plaintiff  was  no  party  to  that  nocere  non  debet,''    The  principle  was  not 

suit.  applicable  to  judgments  in  actions  in  rem. 

The  general  rule  was  clearly  laid  down  The  exception  of  judgments  in  rem  in  the 

by  Chief  Justice  De  Grey  in  the  Duchess  of  \  V*'''^  ^^^.  ^^?»  'V'  1?"^^  }^'r  ^o«"^^^*°"  ^^ 

Kingston's     case     in    ^"^  exception  m  the  hnglish  Law. 

ci«,%a^c  424.  ^^^'""^    answer     to      certain       The  question  as  to  what  is  a  judgment 

questions  put  to  the  i  in  rem  was  fully  considered  by  Mr.  )ustice 
Judges  by  the  House* of  Lords.  He  said :  HoUoway  in  Madras  Regular  Appeal  No.  48 
"It  is  certainly  true  as  a  general  principle  1  of  1864,  2  Stokes  and  O'SuUivan's  Reports 
"that  a  transaction  between  two  parties  in    276.  « 

'*  judicial  proceedings  ought  not  to  be  bind-  Although  I  cannot  concur  in  the  whole  of 
"  ing  upon  a  third ;  for  it  would  be  unjust  \  Mr.  Justice  Holloway's  reasoning,  1  consider 
"  to  bind  any  person  who  could  not  be  ad-  that  the  full  investigation  which  the  subject 
''mitted  to  make  a  defence,  or  to  examine"  received  at  his  hands  in  that  case. has  been 
(and,  he  might  have  added,  to  cross-examine)  of  great  benefit  in  removing  many  erroneous 
"witnesses,  or  to  appeal  from  a  judgment :  impressions  which  previously  existed.  I 
''which  he  might  think  erroneous;  and  concur  with  him  entirely  in  the  conclusion 
'^  therefore  the  de])Ositions  of  witnesses  in  at  which  he  arrived,  viz.,  that  a  decision 
''  another  cause  in  proof  of  a  fact,  the  by  a  competent  Court  that  a  Hindoo  family 
''verdict  of  a  jury''  (or,  in  this  country,  of !  was  joint  and  undivided,  or  upon  a  question  of 
a  Court)  "  finding  the  facts  and  the  judg- .  legitimacy,  adoption,  partibility  of  property, 
'"  ment  of  the  Court  upon  the  facts  found,  rule  of  descent  in  a  particular  family,  or 
''although  evidence  against  the  parties  and  ,  upon  any  other  question  of  the  same  nature 
''all  claiming  under  them  are  not,  in  general,  in  a  suit  inter  partes,  or  more  correctly 
"  to  be  used  to  the  prejudice  of  strangers,  speaking  in  an  action  in  personam,  is  not 
"There  are  some  exceptions  to  this  general  a  judgment  in  rem  or  binding  upon  strangers, 
"  rule,  founded  upon  particular  reasons  ;  but^  or,  in  other  words,  upon  persons  who  were 
"  not  being  applicable  to  the  present  subject,  neither  parlies  to  the  suit  nor  privies.  I 
"  it  is  unnecessary  to  state  them.  '  would  go  further,  and  say  that  a  decree  in 
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such  a  case  is  not,  and  ought  not  to  be, 
admissible  at  all  as  evidence  against  stran- 
gers. ' 

I  do  not  think  that  Mr.  Smith's  definition 
of  a  judgment  in  rem  is  accurate.  But  Mr. 
Justice  Holloway  has  not,  I  think,  attached 
sufficient  importance  to  the  words  used  by  Mr. 
\  Smiih, ''  which  very  declaration  operates  upon 
the  status  of  the  thing  adjudicated  upon, 
and  ipso  /ado  renders  it  such  as  it  is  there« 
by  declared  to  be."  This  would  not  be  the 
effect  of  a  finding  upon  a  question  of 
status  in  a  suit  in  personam^  though  it 
might  have  been  so  under  the  Civil  Law  in  a 
suit  in  rem,  not  for  the  purpose  of  asserting 
a  right  against  a  particular  person,  but  for 
the  purpose  of  adjudicating  upon  the  status. 

I  do  not  agree  with  Mr.  Justice  Holloway 
in  his  remark  at  page  281  of  his  judgment 
"  that  the  effect  of  a  decree  of  every  competent 
Court  is  to  render  the  person  or  thing  that 
which  it  declares  him  or  it  to  be."  A  decree, 
according  to  the  nature  of  it,  may  prevent 
particular  persons  or  the  subjects  of  a  par- 
ticular Government,  or  it  may  be  the  whole 
world,  from  averring  to  the  contrar}'. 

According  to  the  Civil  Law,  a  suit  in 
which  a  claim  of  ownership  was  made 
against  all  other  persons  was  an  action 
in  reniy  and  the  judgment  pronounced  in  such 
action  was  a  judgment  in  rem  and  binding 
upon  all  persons  whom  the  Court  was  com- 
petent to  bind ;  but  if  the  claim  was  made 
against  a  particular  person  or  persons,  it 
was  an  action  in  personam,  and  the  decree 
was  a  decree  in  personam,  and  binding -only 
upon  the  particular  person  or  persons  against 
whom  the  claim  was  preferred  or  persons 
who  were  privies  to  them. 

This  will  be  made  more  clear  by  referring 
to  the  note  of  Mr.  Sandarsmpon  Section  i, 
Book  4,  Tit.  6,  of  the  Institutes  of  Justinian, 
a  Section  which  is  quoted  by  Mr.  Justice 
Holloway  in  his  judgment  above  referred  to. 
He  says:  '*The  iirst  and  most  important 
"  division  of  actions  is  that  into  actions  in  rem 
"  and  actions  in  personam,  by  the^rj/of  which 
<<we  assert  a  right  over  a  thing  against  all 
"the  world — by  the  second  we  assert  a  right 
''against  a  particular  person  {jsee  Introduc- 
"tion.  Section  61);  and,  accordingly,  speak- 
"ing  technically,  an  action  was  called  real 
"when  the  formula  in  which  it  was  con- 
"ceived  embodied  a  claim  to  a  thing  without 
"saying  from  whom  it  was  claimed;  and 
"personal,  when  the  formula  stated  upon 
"  whom  a  claim  was  made.  If  Titius  said 
"that  a  piece  of  land  belonged  to  him,  there 
*'was  no  necessity  that  the  hame  of   the 


"wrongful  occupier  should  app^r  ia 
"  formula ;  at  any  rate  not  in  the  ini 
"the  part  of  the  formula  always  consider 
"  characteristic  of  the  aciio.  *  Si  parei 
^^ esse  rem!  This  was  all;  the  question 
"  be  decided  was,  Does  the  thing  beloDg 
''Titius?  It  was  only  as  a  cons^ueoce 
"  Titius's  proprietorship  being  establii 
"that  the  wrongful  occupier,  whose  Mwj 
"  might  appear  in  the  condemnation  was  ooo-j 
"  demned  to  lose  the  possession.  But  in 
"action  arising  on  a  contract,  the  name 
''a  persoii  was  necessarily  introduced  int(t| 
"the  intentio.  Titius  could  not  merely  »j 
"  that  a  thing  was  owed  to  him ;  he  mas' 
*'add  that  it  was  owed  by  a  particular 
"person.  There  are,  indeed,  some  caseS) 
"as  for  instance,  a  deposit,  in  which  the 
"  action  may  be  equally  well  shaped  with  or 
"without  the  insertion  of  the  name  of  a 
"  particular  person.  There  may  either  be  a 
"real  action  in  which  the  plaintiff  claims 
"  the  thing,  or  a  personal  one  in  which  be 
"  says  that  the  depositary  ought  to  give  W 
"him.  Whenever  the  action  is  made  to 
"  rest  on  an  obligation,  it  is  personal ;  when 
"  on  a  right  of  proprietorship,  it  is  real.'' 

The  case  is  made  still  more  clear  in  para. 
61  of  the  Introduction.  There  Mr.  Sandars 
says:  "His  special  interests  prompt  esch 
"man  to  claim,  as  against  his  fellows,  an 
"exclusive  interest  in  particular  things. 
"  Sometimes  such  a  claim  sanctioned  by 
"law  is  urged  directly;  the  owner,  as  he  is 
"  said  to  be  of  the  thing,  publishes  this  claim 
"  against  all  other  men,  and  asserts  ao 
"indisputable  title  himself  to  enjoy  ail  the 
"advantages  which  the  possession  of  the 
"  thing  can  confer.  Sometimes  the  claim  is 
"more  indirect.  The  claimant  insists  that 
"  there  are  one  or  more  particular  individoal 
"  or  individuals  who  ought  to  put  him  in 
"  possession  of  something  he  wishes  to  obtain, 
"  or  do  something  for  him,  or  fulfil  some  pr^ 
"  mise  or  repair  some  damage  they  have  made 
"  or  caused.  Such  a  claim  is  primarily  urged 
"  against  particular  persons,  and  not  against 
"the  world  at  large.  On  this  distinction 
"  between  claims  to  things  advanced  against 
"  allmen,  and  those  advanced  primarily  against 
"particular  men,  W  based  the  division  of 
"  rights  into  real  and  personal,  expressed  by 
"  writers  of  the  middle  ages  on  the  anaktgy 
"  of  terms  found  in  the  writings  Of  the  Roman 
"jurists,  by  the  phrase  jura  in  re,  and 
jura  ad  rem,  A  real  right  a  jus  in  r^* 
or,  to  i^e  the  equivalent  pbraae  preferred 
"  by  some  later  commentators,  jus  in  rem, 
"is  a  right  to  have  a   thing   to  the  ex- 
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^elusion  of  all  other  men.  A  personal 
"rig^t  jus  ad  remy  or  to  use  a 
"much  more  correct  expression, ywr  in  per' 
**  sonam,  is  a  right  in  which  there  is  a 
"person  who  is  the  subject  of  the  right, 
"  as  well  as  a  thing  as  its  object,  a  right 
"  which  gives  its  possessor  a  power  to  oblige 
"  another  to  give  or  procure,  or  do-  or  not 
"do  something.*  It  is  true  that,  in  a  real 
'Tight,  the  notion  of  persons  is  involved, 
"for  no  one  could  claim  a  thing  if  there 
"were  no  other  persons  against  whom  to 
"claim  it;  and  that  in  a  personal  right  is 
"involved  the  notion  of  a  thing,  for  the 
"object  of  the  right  is  a  thing  which  the 
"  possessor  wishes  to  have  given,  procured, 
"  done,  or  not  done." 

Besides  actions  in  rem  which  related  to 
property,  there  were  certain  actions  called 
actiones  prejudiciales.  Of  these  it  is  said 
in  the  Institutes,  Book  4,  Tit.  6,  Sec.  13, 
that  they  seem  to  be  actions  in  rem,  such 
as  "those  by  which  It  is  enquired  whether 
"  a  man  wa»  born  free  or  had  been  made 
"free;  whether  he  was  a  slave,  or  whether 
"he  was  the  offspring  of  his  reputed 
"  father."  These  actions,  no  doubt,  were  the 
origin  of  the  rule  laid  down  as  to  judgments 
on  actions  in  which  questions  relating  to 
siattis  were  determined. 

Mr.  Sandars  in  his  note  to  that  Section 
says:  "The  object  of  a  prejuduialis  actio 
"was  to  ascertain  a  fact,  the  establishing 
"of  which  was  a  necessary  preliminary  to 
"  farther  judicial  proceedings.  Such  actions 
"differ  from  actions  in  rem,  because  in  an 
**  actio  prejudicialis  no  one  is  condemned, 
"  only  the  fact  is  ascertained ;  but  they  are 
"  said  in  the  text  to  resemble  actions  in  rem, 
"because  they  were  not  brought  on  any 
"obligation,  and  because  in  the  intentio, 
'*  which  indeed  composed  the  whole  formula 
"  In  this  case,  no  mention  was  made  of  any 
"  particular  person." 

"Questions  of  status,  such  as  those  of 
"paternity,  filiation,  and  the  like,  were 
"most  commonly  the  subjects  of  actiones 
''  prejudiciales,  but  were  by  no  means  the 
"  only  ones.     We  hear  of  others.* 

In  Aus  in  on  Jurisprudence,  Vol.  HI ,  p, 
165,  it  is  said:  "In  case  a  child  is  detained 
"  from  his  father,  the  latter  can  recover  him 
"from  the^ stranger  by  a  proceeding  in  a 
"Court  of  Justice  which,  let  it  be  named 
"as  It  may,   is  substantially  an  action    in 


"  rem," 


"In  case  a  slave  h%  detained  from  his 
"master's  service,  the  master  can  recover 


"him    in    specie  from    the    stranger    who 
"  wrongfully  detains  him." 

It  is  a  mistake,  I  think,  to  call  such 
actions  in  rem:  they  are  strictly  actions  in 
personam. 

An  action  by  a  person  alleged  to  be  a 
slave  claiming  to  have  it  declared  as  against 
all  men  that  he  w^as  a  free  man,  was  an  actio 
prejudicialis  in  which  the  judgment  would 
have  contained  a  declaration  upon  the 
status. 

Great  misunderstanding   and    error    has 
been  caused,  as  is  shown  by  Mr.   Justice  ' 
HoUoway,    from    the  use    of    the    words 
"status,"  and  "  judgments /'«  r^»i "  in  some 
of    our    English    text-books,    without    any 
precise  definition,    and,    indeed,    in    some 
cases,  without  any  accurate  conception,  of 
their  meaning.     For  instance,  I  have  seen 
it   stated    that    "judgments    declaring  per-^ 
sonal  status,  or    conditions,    as    judgments 
of    adultery,  are   conclusive   upon   all   the 
world."     What  a  judgment  of  adultery  is,  \ 
or  how  adulterv  can  be  said  to  declare  a  1 
personal  status  or  condition,  it  is    difficult  . 
to  conceive.     Possibly,  it  means  a  judgment 
of  divorce  on  account  of  aduhery ;  but,  if  so, 
it  is  not  a  judgment  in  rem  or  conclusive 
upon  all  the  world  of  the  fact  of  adultery. 

It  is  unnecessary  to  consider  more  minute- 
ly the  Civil  Law  upon  the  subject  of  judg- 
ments tn  rem  or  of  acfiones  prejudiciales. 
It  is  sutficient  to  say  that  they  were  not 
actions  in  personam,  and  that  the  claims  in 
them  were  advanced  generally  against  every 
one,  and  not  against  particular  individuals. 

From  what  has  been  said,  it  will  readily 
be  seen  that  there  are  no  suits  in  this 
country  with  the  exception  of  those  In  the 
High  Court  in  the  exercise  of  Admiralty  and 
Vice-Admiraltjtjurisdiction  which  answer  to 
the  actions  in  rem  of  the  Civil  Law,  and 
none  corresponding  with  the  actiones  pre^ 
judiciales.  We  have  little  to  do  with  foreign 
judgments.  Suits  in  the  Exchequer  for  the 
condemnation  of  goods  are  not  applicable  to 
this  country,  and  it  is  therefore  unnecessary 
to  refer  to  them.  We  have  not  as  yet  any  suits 
here  for  divorce  a  vinculo  matrimonii  so  far 
as  Christians  are  concerned,  so  that  no  ques- 
tion can  arise  as  to  the  effect  of  judgments 
in  such  suits. 

Decrees  by  Courts  of  competent  jurisdic- 
tion for  the  absolute  dissolution  of  marriages 
are  no  doubt  binding  upon  third  parties. 
If  a. Court  of  competent  jurisdiction  decrees 
a  d.vorce,  or  sets  aside  a  marriage  between 
I  Mahomedans  of  Hindoos,  it  puts  an  end  to 
^  the  relatiofiftihip  of  husband  and  wife,  and  is 
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binding  upon  all  persons  that,  from  the  date 
of  the  decree,  the  parties  ceased  to  be  hus- 
band and  wife.  This,  in  my  opinion,  is  not 
upon  the  principle  that  every  one  is  presumed 
to  have  had  notice  of  the  suit  as  Mr.  Justice 
Holloway  appears  to  think ;  for,  if  they  had 
notice,  they  could  not  intervene  or  interfere 
in  the  suit,  but  upon  the  principle  that,  when 
a  marriage  is  set  aside  by  a  C^ourt  of  compe- 
tent ^'urisdiction,  it  ceases  to  exist,  not  only 
so  far  as  the  parties  are  concerned,  but  as  to 
all  persons.  '  A  valid  marriage  causes  the  re- 
lationship of  husband  and  wife,  not  only  as 
between  the  parties  to  it,  but  also  a^  respects 
all  the  world  :  a  valid  dissolution  of  a  marri- 
age, whether  it  be  by  the  act  of  the  husband, 
as  in  the  case  of  repudiation  by  a  Mahome- 
dan,  or  by  ihe  act  of  a  Court  competent 
to  dissolve  .  it,  causes  that  relationship  to 
cease  as  regards  all  the  world. 

The  record  of  a  decree  in  a  suit  for  divorce 
or  of  any  other  decree  is  evidence  that  such 
a  decree  was  pronounced  {see  cases  referred  to 
in  Smith's  Leading  Cases,  Vol.  II.,  page  439) ; 
and  the  effect  of  a  decree  in  a  suit  for  a 
divorce  a  vinculo  malrivionii  is  to  cause  the 
relationship  of  husband  and  wife  to  cease. 
It  is  conclusive  upon  all  persons  that  the  par- 
ties have  been  divorced,  and  that  the  parties 
are  no  longer  husband  and  wife  ;  but  it  is  not 
conclusive  or  even  primd  facie  evidence 
against  strangers  that  the  cause  for  which  the 
decree  was  pronounced  existed.  For  in- 
stance, if  a  decree  between  A  and  B  were 
granted  upon  the  ground  of  the  adultery  of  B 
with  Cy  it  would  be  conclusive  as  to  the 
divorce,  but  it  would  not  be  even  primd  facie 
evidence  against  C  that  he  was  guilty  of  adul- 
tery with  Bf  unless  he  were  a  party  to  the 
suit. 

So,  if  a  marriage  betwee^i  Mahomedans 
were  set  aside  upon  the  ground  of  consangui- 
nity or  affinity,  as,  for  instance,  in  the  case 
of  a  Mahomedan,  that  the  marriage  was 
with  the  sister  of  another  wife  then  living, 
the  decree  would  be  conclusive  that  the 
marriage  had  been  set  aside,  and  that  the 
relationship  of  husband  and  wife  had  ceased, 
if  it  ever  existed ;  but  it  would  be  no  evi- 
dence as  against  third  parties,  for  example, 
in  a  question  of  inheritance,  that  the  two 
ladies  were  sisters. 

It  is  unnecessary  to  consider  the  principle 
upon  which  grants  of  probate  and  of  letters 
of  administration  have  been  held  to  be  con- 
clusive upon  third  partie.s.  It  would  throw 
no  light  upon  the  present  question,  and  the 
Indian  Succession  Act,  No.  X.  of  1865, 
Section  242,  points  out  expres^Jy  the  effect 


which  they  are  to  have  over  property,  and 
the  extent  to  which  they  are  to  be  conclu- 
sive. 

It  is  quite  clear  that  there  are  no  judg- 
ments ///  re?n  in  the  Mofussil  Courts,  and 
that,  as  a  general  rule,  decrees  in  those 
Courts  are  not  admissible  against  strangers 
either  as  conclusive  or  even  as  primd  facie 
evidence,  to  prove  the  truth  of  any  matter 
directly  or  indirectly  determined  by  the 
judgment  or  by  the  finding  upon  any  issue 
raised  in  the  suit  whether  relating  to  status, 
property,  or  any  other  matter. 

If  a  judgment  in  a  suit  between  A  and  B 
that  certain  property  for  which  the  suit  was 
brought  belonged  to  :^  as  the  adopted  son 
of  Cy  were  a  judgment  in  rem  and  conclusive 
against  strangers  as  to  the  fact  and  validity 
of  the  adoption,  ^tke  greatest  Injustice  might 
be  caused. 

For  instance,  suppose  that  a  Hindoo,  one 
of  four  brothers,  should  be  entitled  to  a 
large  zemindaree,  yielding  an  annual  profH  of 
two  lacs  of  rupees,  and  also  of  a  small  piece 
of  land  in  a  distant  zemindaree,  and  ihat,- 
upon  his  death  without  issue  and  without 
leaving  a  widow,  surviving  brothers  as  his 
heirs  should  enter  into  possession  and  sell 
the  small  piece  of  land,  and  that  afterwards 
a  person  claiming  to  be  the  adopted  son  of  the 
deceased  brother  should  sue  the  purchaser 
in  the  Moonsiff's  Court  to  recover  the  land  so 
sold  upon  the  ground  that,  he  being  the  heir 
by  adoption,  the  brothers  of  the  deceased 
had  no  title  to  sell  it.  The  purchaser 
might  be  a  poor  man  without  the  means 
of  procuring  or  paying  for  the  attendance 
of  the  necessary  witnesses,  or  of  making  a 
proper  defence  to  the  suit,  and  the  claimant 
might  succeed  without  any  collusion  in 
establishing  the  alleged  adoption  and  re^ 
cover  the  land.  Moreover,  the  purchaser 
might  not  have  the  means  to  enable  htm 
to  appeal.  Now,  if  this  judgment  were  a 
judgment  in  rem  and  conclusive  against  the 
brothers  as  to  the  status  created  by  the 
alleged  adoption  in  a  suit  brought  against 
them  for  the  zemindaree,  they  would  have  no 
means  of  defending  their  possession,  however 
clearly  they  might  be  able  to  prove  that 
there  was  no  foundation  whatever  in  support 
of  the  claim  of  adoption.  Assume  that  the 
purchaser  in  the  Moonsiff's  Court  was  per- 
fectly honest  and  bond  fide^  and  that  the 
Moonsiff's  Court  was  one  of  competent 
jurisdiction,  having  regard  to  the  situation 
and  value  of  the  property,  and  hold  that  the 
decree  waS  a  judgment  in  rem,  and  there 
i  would   be  no  means  of  getting  rid  of  the 
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decree  of  the  Moonsiff's  Court,  and  thus  the 
decree  of  the  Moonsif!  in  a  suit  for  land 
within  his  competency  would  finally  and 
conclusively  determine  the  title  to  the 
zemindaree  against  persons  who  might  never 
even  have  heard  of  the  suit  in  the  Moonsiff's 


"Reporter  for  April  1865,  No.  12,  seems  to 
**  point  to  the  same  conclusion." 

So  far  from  this  being  the  case,  the  deci- 
sion of  the  Privy  Council  appears  to  us  to 
be  in  direct  opposition  to  the  rule  laid  down 
by  Mr.  Goodeve. 


Court  whilst  it  was  going  on.  There  is  no  \  The  case  will  be  sent  back  to  the  First 
ground  upon  which  it  could  be  held  that  the  :  Bench  which  referred  it. 
decree  in  such  a  case  would  be  admissible  The  case  accordingly  came  hack  io  the  Divi- 
merely  as  primd  facie  evidence.  It  must  sion  Bench,  and  the  following  further  reasons 
either  be  conclusive  as  a  judgment  in  rem,  or  '  given  by  that  Bench  on  the  third  issue  were 
fall  within  the   general    rule,    and    not  be    delivered  by — 

admissible  at  air  upon  the  question  of  adop-       Peacocky    C.J. — When  this  case  was  re- 

tion.    If  it  could  be  admitted  as  even  primd    ferred  by  us  to  the  Full  Bench,  we  stated, 

facie  evidence,  it  might  work   the  greatest  |  with  reference  to  the  third  issue,  that,  after 

injustice  by  throwing  the  burthen  on  to  the  ;  the  decision  of  the  Full  Bench,  we  would,  if 


defendants,  and  compelling  them  to  prove  a 
negative,  viz.,  that  the  claimant  had  not 
been  adopted,  and  this  probably  after  many 


necessary,  express  our  reasons  more  fully  for 
holding  that  this  case  is  clearly  distinguish- 
able from  the  Shiva  Gunga  case. 


years  from  the  time  at  which  the  adoption  is       The  passage  in  the  judgment  in  the  Shiva 
alleged  to  have  been  made.  Gunga  case  upon  which  it  was  contended 


The  fact  is  that  the  Moonsiff,  in  such  a 


that  the  plaintiff  was  bound  by  the  decision 


case,  would  be  competent  to  try  the  right  of '  ^1  ^^^^  suit  brought  by  Radha  Churn  against 
ihe  parties  to  the  land  claimed,  and  incident-  j  Mussamut  DeoKoonwur,  Ramnarain  s  widow, 
ally  to  determine  the  question  of  adoption.  '«  as  follows  :  "It  seems  to  be  necessary,  m 
But  he  wduld  have  no  power  to  entertain  a  "or<^er  to  determme  the  mode  m  which  this 
suit  merely  for  the  purpose  of  determining  "appeal  ought  to  be  disposed  of,  to  consider 
a  question  of  status.  "^^^  question  whether  the  decree  of  1847. 

„,    ,  ....  .       ,,     "if  it  had  become  final  in  Unga  Mootoo's 

We  have  no  hesitation  in  answering  both  "lifetime,  would  have  bound  those  claiming 
the  questions  in  the  negative  and  in  stating  '  « tj,^  zemindaree  in  succession  to  her.  And 
that  the  judgment  of  the  26lh  September !  a  y^^^^  Lordships  are  of  opinion  that,  unless 
1853  was  not  admissible  either  as  prmd '  u^  ^^^1^  ^^  ^if^wn  that  there  had  not  been 
faae  or  conclusive  evidence  against  the  .^  f^ir  trial  of  the  right  in  that  suit,  or, 
plaintiff  upon  the  question  of  adoption.  uj^  ^^her  words,  unless  that  decree  could 

This  decision  IS  quite  in  accordance  with  I  u have  been  successfully  impeached  on 
the  decision  of  the  Privy  Council  «n  the  c^^ome  special,  grounds,  it  would  have  been 
Ra]ah  of  Shiva  Gunga  s  case,  reported  in  9 '-an  effectual  bar  to  any  new  suit  in  the 
Moore  s  Indian  Appeals,  page  539.  In  that  u  ^.juj^h  Court  by  any  person  claiming  in 
case  their  Lordships  remarked  that  *  a  «  .accession  to  Unga  Mootoo.  For,  assuming 
-  judgment  is  not  a  judgment  in  rem,  because  .  j^^r  to  be  emitted  to  the  zemindaree  at  all, 
"  in  a  suit  by  ^  for  the  recovery  of  an  estate  .^^e  whole  estate  would,  for  the  time,  be 
"  from  B,  It  has  determined  an  issue  raised  .  .^^sted  in  her,  absolutely  for  some  purposes, 
"conceriiing  the  status  of  a  particular  person  a  though  in  some  respects  for  a  qualified 
•  or  family.  It  is  clear  that  this  particular  « interest,  and  until  her  death  it  could  not 
"judgment  was    nothing   but    a  judgment    .^e  ascertained  who  would  be  entitled  to 

inter  partes,  "succeed.     The  same  principle  which  has 

In  the  case  No.  299  of  1864,  in  conse-  "prevailed  in  the  Courts  of  this  country  as 
quence  of  which  this  case  was  referred  to  a  "  to  tenanis-in-tail  representing  the  inherit- 
Full  Bench,  the  Judges,  referring  to  the  "  ance  would  Seem  to  apply  to  the  case  of 
Shiva  Gunga  case,  say :    "  In  Goodeve  on  '  "  a  Hindoo  widow,  and  it  is  obvious  that 

^  p  "  Evidence,*adoption,  like    "  there  would  be  thd  greatest  possible  in- 

p-  2     290.         ,,  marriage  and  bastardy,  is  I  "  convenience  in  holding  that  the  succeeding 
*'  expressly  Mentioned  as  one  of  the  cases  in  \  "  heirs  were  not  bound  by  a  decree  fairly 
"  which    a    judgment    would    be  final   and    "  and  properly  obtained  against  the  widow.' 
"  conclusive.    The  reasoning  of  their  Lord-       The  question  in  the  suit  brought  by  Unga 
"  ships  of  the  Privy  Council  in  the  case+  I  Mootoo  referred  to  above  was,  whether  the 

f  The  Shiva  Ounpa  *'  reported  at  pages  36  \  estate  of  her  deceased  husband  was  self- 
case.  ••  and  37  of  the  Weekly   acquired,  andi  as  such,  descended  to  her  as 
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one  of  his  widows,  and  to  his  daughters  in 
succession  to  her,  or  whether  it  survived  to 
the  nephews  of  the  deceased  under  the 
Mitakshara  Law. 

According  to  the  case  set  up  by  the  widow, 
the  daughters,  if  they  had  survived  the 
widow,  would  have  succeeded  as  reversionary 
heirs.  The  widow  having  failed  to  make 
out  the  case  which  she  set  up  against  the 
nephews,  her  suit  was  dismissed  ;  and  the 
Privy  Council  held  that  the  heirs  in 
reversion  would  have  been  bound,  after 
the  death  of  the  widow,  by  a  final  decree 
against  her  in  that  suit,  and  that  it 
would  have  been  an  effectual  bar  to 
any  new  suit  in  the  Zillah  Court  by  any 
person  claiming  in  succession  to  the  widow. 

The  present  is  a  very  different  case.  The 
suit  relates  to  the  estate  of  Ramnarain,  and 
the  question  is,  who,  upon  the  death  of  Ram- 
narain's  widow,  was  the  reversionary  heir; 
and  with  reference  to  that  question  it  was 
important  to  ascertain  whether  Ramnarain 
obtained  the  estate  from  Jhoomuck  Lall  by 
gift  or  by  inheritance  as  the  adopted  son  of 
Jhoomuck  Lall.  Upon  the  death  of  Ram- 
narain without  issue,,  his  widow  obtained 
possession  of  the  estate  as  his  heir,  and 
she  was  his  heir,  whether  he  was  adopted  by 
Jhoomuck  Lall  or  not.  The  question  of 
adoption  or  non-adoption  did  not  affect  the 
right  of  the  widow  to  inherit,  though  it 
affected  the  question  who  was  the  rever- 
sionary heir  upon  her  death. 

The  plaintiff  claimed  as  the  son  of  Ram- 
narain's  natural  brother ;  the  defendant, 
Radha  Churn,  claimed  as  an  agnate  of 
Jhoomuck  Lall.  The  decree  which  is  relied 
upon  as  binding  upon  the  plaintiff  upon  the 
question  of  adoption  w^as  pronounced  in  a 
suit  brought  by  Radha  Chum  against  Ram- 
narain's  widow  to  set  aside  cenain  aliena- 
tions made  by  her,  and  to  have  his  title 
as  reversionary  heir  established.  If  Ram- 
narain was  not  adopted  by  Jhoomuck  1^11, 
Radha  Churn,  the  plaintiff  iri  that  suit,  had 
no  right  to  set  aside  the  alienations  made 
by  the  widow,  nor  was  he  the  reversionary 
heir.  The  plaintiff  in  this  suit  intervened  in 
the  suit  brought  by  Radha  Churn  against 
the  widow  ;  but  his  petition  was  rejected,  and 
he  was  consequently  ni  party  to  the  suit. 
The  Court  held  that  Ramnarain  was  adopted, 
and  that  Radha  Churn  was  the  reversionary 
heir  after  the  death  of  Ramnarain*s  widow. 
Radha  Churn  did  not  impeach  Ramnarain's 
title  to  the  estate  ;  in  fact,  his  case  depended 
upon  Ramnarain's  title,  nor  did  he  impeach 
the  title  of  Ramnarain's  widow.<^  The  plaint' 


iff  also  commenced  a  suit  against  the  widow 
to  set  aside  the  alienations,  but  he  did  not 
proceed  with  it.  The  widow  had  an  interest 
in  supporting  her  own  alienations,  because 
she  had  made  them  :  as  protector  of  the 
estate,  her  interest  was  the  other  wav. 

As  protector  of  the  estate,  or  even  as  the 
supporter  of  the  alienations  which  she  had 
made,  it  could  make  no  difference  to  her  in 
point  of  law,  whether  the  alienations  were 
impeached  by  Radha  Churn  or  by  the  plaint- 
iff. She  had  no  legal  interest  in  the  determin- 
ation of  the  question  whether  Radha  Chum 
or  the  plaintiff  would  be  the  reversionary 
heir  upon  her  death,  any  more  than  a  tenant- 
in-tail  in  England,  to  which  a  Hindoo 
widow  taking  by  inheritance  was  compared 
by  the  Privy  Council,  would  have  in  the 
question  whether,  upon  the  termination 
of  the  estate  tail,  the  estate  would  go  to  A 
or  B  as  remainderman.  I  do  not  well  see 
how  a  similar  question  to  that  raised  in  this 
suit  could  arise  between  persons  claiming  to 
be  remaindermen. 

The  suits  to  which  the  Privy  Council 
intended  to  refer  appear  to  us  to  be 
suits  in  which  the  title  of  the  settlor  or  the 
validity  of  the  e.state  tail  was  in  issue,  and 
not  to  suits  against  the  tenant-in-tail  in 
which  a  question  might  incidentally  arise 
and  be  determined  as  to  who  was  the  re- 
mainderman who  would  be  entitled  to 
succeed  upon  the  termination  of  the  estate 
tail. 

For  these  reasons  we  think  that  the  judg- 
ment in  Radha  Chum's  suit  was  not  conclu- 
sive against  the  plaintiff,  or  a^fmissible  in 
evidence  against  him,  upon  the  groond  that 
it  was  brought  against  Ramnarain's  widow 
whilst  she  was  holding  the  estate  by  inherit- 
ance fiom  her  husband. 
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^     The  6th  April  1867. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki,, 
Chief  yustice,  and  the  Hon'ble  C.  B. 
Trevor,  G.  Loch,  F.  B.  Kemp,  and 
A.  G.  Macpherson,  Judges, 

Evidence— Judgment  in  rem. 

Case  No.  2622  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  O,  Toogoodj  Judge  of  Beerbhoom^ 
dated  the  28th  July  i966,  affirming 
a  decision  passed  by  Baboo  Gobind 
Chunder  Chowdhry^  Principal  Sudder 
Atneen  of  that  District y  dated  the  glh 
February  186^, 

Gungadhur  Roy  (Plaintiff),  Appellant, 

versus 

Uinasoondery  Dossee  (Defendant), 
Respondent, 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Juggo- 
danund  Moolurjee  for  Respondent. 

A  judgiiMmt  asainst  one  sharer  in  a  mokurruree 
pottah  declaring  the  fiottah  to  be  a  iox^xy  is  not  a 
judgment  inretnt  nor  is  it  admissible  as  evidence  against 
another  sharer  (not  a  party  to  the  former  suit)  suing 
to  obtain  declaration  of  his  rights  and  interests  under 
the  pottah. 

This  case   was  referred  to  a  Full  Bench 
by     Kemp     and    Markby,  J  J*,   tvith   the 
folloiving  orders : — 

Markby,  J, — In  this  case  the  plaintiff  sued 
to  reverse  a  decree  which  he  alleged  to  have 
been  obtained  by  coUosion  against  his  co- 
sharer,  and  to  declare  his  rights  under  a 
certain  mokurruree  pottah. 

By  the  decree  now  alleged  to  be  collusive, 
the  pottah  in  question  had  been  declared  to 
be  a  forgery.  That  suit  was  brought  by  the 
present  defendant  again&t  a  co-sharer  of  the 
present  plaintiff  under  the  mokurruree 
pottah,  but  the  present  plaintiff  was  not 
made  a  party. 

In  the  present  suit  it  was  held  that  the 
decree  in  the  former  suit  was  not  obtained 
collu9ively,  and  upon  this  part  of  the  case 
no  question  arises.  But  upon  the  material 
point  in  this  suit,  namely,  the  right  of  the 
plaintiff  to  have  his  rights  declarecFas  moktir- 
rureedar,  the  Lower  Appellate  Court  held 


that  the  decree  in  the  former  suit  ''  was  a 
''judgment  in  rem  regarding  this  m'okur* 
"ruree  pottah  between  a  co-sharer  of  the 
''  present  plaintiff,  and  the  present  defendant 
''himself;  and  that,  as  it  was  not  shown, 
"  either  that  the  Court  which  gava  the  judg- 
"ment  had  no  jurisdiction,  or  that  it  was 
"obtained  by  fraud  or  collusion,  no  evi- 
"  dence  could  be  given  in  this  civil  suit  for 
"  the  purpose  of  disproving  the  facts  adjudi- 
"cated;  the  judgment  was  conclusive  evi* 
"dence,  therefore,  against  the  parties  who 
"were  the  actual  litigants  in  the  former 
"  case  as  well  as  against  all  others.''  Accord- 
ingly, the  Lower  Appellate  Court  refused 
to  enter  into  the  merits  of  the  case,  and 
dismissed  the  appeal. 

The  point  to  be  now  considered  is,  whe- 
ther the  Lower  Appellate  Court  is  right  in 
this  view.  Oa  the  one  hand,  the  vakeel 
for  the  appellant  has  produced  a  decision  of 
this  Court  of  the  5th  December  1864,*  in 
which  it  appears  that  one  Abbott,  the  hplder 
of  an  8-annas  share  in  a  puinee,  having 
attempted  to  enhance  the  rents  of  the  holders 
of  the  land,  was  met  by  a  claim  of  talookdaree 
rights  on  the  part  of  the  defendants,  which 
they  succeeded  in  establishing.  Subsequently, 
other  persons,  who,  it  appears,  did  not  claim 
through  Abbott,  sued  the  same  defendants 
for  the  purpose  of  enhancing  the  rents  of  the 
same  lands,  when  the  defendants  set  up  the 
same  talookdaree  rights.  This  Court  held 
on  appeal,  in  the  latter  case,  that  the  deci- 
sion in  Abbott's  suit  was  not  conclusive  as 
to  the  evidence  of  the  talookdaree  rights. 

On  the  other  hand,  the  respondents  have 
relied  on  a  decision  of  the  9th  August  1865. 
That  suit  ultimately  lesolved  itself  into  a 
suit  to  set  aside  an  alleged  mokurruree 
pottah.  Two  q{  the  plaintiff's  co- sharers  had 
previously  brought  a  suit  to  set  aside  this 
mokurruree  pottah  in  which  they  succeeded. 
This  Court  held  that  the  mokurnu^  pottah 
having  been  set  aside  by  a  judgment,  as  it 
were  in  rem,  in  a  case  between  the  share- 
holders of  the  plaintiff  and  the  defendant,  it 
was  for  ever  inoperative  against  the  plaint- 
iff also. 

I  entirely  concur  in  the  earlier  judgment 
to  which  I  have  referred.  I  think  it  is  im- 
possible to  consider  a  judgment  pronounced 
under  such  circumstances  as  a  judgment 
in  rem.  By  a  judgment  in  rem  is  meant  a 
judgment  binding  against  all  the  world ;  the 
words  "  in  rem  "  being  a  phrase  borrowed  by 
modern  civilians  from  the  Roman  Law,  and 


*Se^a.  Weekly  Reporter,  p.  370. 
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signifying  general  as  opposed  to  special; 
as  in  the  following ^asskges,  *'proetor  hoc- 
edicto  generaliter  et  in  rem  loquitur,  nee 
adjicit  a  quo  gestum''  (Dig.  IV.,  2,  9,  §  i); 
**  Specialiter  exprimendum  est  de  cujus 
dolo  quis  queratur,  non  in  rem*'  (Pig. 
XLIV.,  .  4,  2,  §§  I,  2).  If  this  be  a 
judgment  in  rem,  it  would  be  binding, 
though  all  the  parlies,  both  plaintiff  and 
defendants,  were  different.  The  reasoning 
founded  on  the  form  of  the  decree  that  by 
it  a  particular  document  has  been  declared 
to  be  spurious,  and  therefore  that  it  is  a  judg- 
ment passed  upon  what  is  sometimes  called 
the  status  of  the  thing  itself,  appears  to  me 
to  originate  in  a  misconception  of  the  phrase 
in  rem,  •  A  judgment  in  rem  no  more  means 
a  judgment  of  or  concerning  a  thing  than 
jus  in  rem  means  a  right  of  or  concerning  a 
thing :  in  both  expressions  the  words  in  rem 
have  precisely  the  same  meaning,  and  which 
may  be  best  paraphrased  by  the  words 
*'  availing  against  all  the  world." 

The  question  whether  or  no  the  proceed- 
ings in  the  former  suit  against  the  plaintiffs 
co-sharer  are  evidence  in  this  suit  does  not 
now  arise. 

The  plaintiff  has  mistaken  his  rights  in 
this  case,  In  asking  to  have  the  former 
decree  reversed ;  that  cannot  be  done  in 
this  suit,  but  he  ought  to  have  his  rights 
declared  under  the  mokurrurce  pottah  if 
they  exist,  and  I  think  the  suit  ought  to 
be  remanded  to  try  the  validity  of  the  alleged 
mokurruree  pottah,  and  to  declare  the  plaint- 
iff's rights  accordingly. 

In  consequence,  however,  of  the  conflict- 
ing decision  of  the  9th  August  1865,  we 
think  this  special  appeal  ought  to  be  refer- 
red to  the  decision  of  a  Full  Bench.  The 
point  upon  which  we  differ  from  the  decision 
referred  to  is  in  considering  that  the  judg- 
ment in  that  case  ^vas  a  judgment  in  rem, 
and,  as  such,  binding  and  conclusive  on  per- 
sons not  parties  or  privies  thereto.  This 
special  appeal  is  referred  to  the  Full  Bench 
accordingly. 

Kemp,  y, — I  concur  with  my  learned 
colleague.  I  was  one  of  the  Judges, who 
passed  the  decision,  dated  the  5th  December 
1864,  alluded  to  In  my  learned  brother's 
judgnoent. 

This  case  must  be  submitted  to  the  Full 
Bench. 


The    Judgment  of  the  Full  Bench   was 

delivered  as  follows  by — 

Peacock,  C,  J. — This  was  a  suit  brought 
by  the  plaintiff  alleging  himself  to  be  a  co- 
sharer  in  a  mokurruree  pottah,  to.  set  aside 
a  decree  which  had  been  obtained  against 
another  sharer  in  the  mokurruree,  and  to 
declare  the  plaintiff's  rights  and  interests 
undSr  the  pottah. 

The  decree  was  in  a  suit  to  which  the 
plaintiff  was  no  party,  and  in  Avhich  the 
mokurruree  was  declared  to  be  a  forgery. 

The  Judge,  on  appeal  from  the  decision  of 
the  Principal  Sudder  Ameen,  held  that  the 
judgment  was  a  judgment  in  rem,  and  con- 
clusive against  the  plaintiff. 

The  Division  Bench  considered  that  the 
judgment  was  not  a  judgment  in  rem,  but  in 
consequence  of  the  conflicting  decision  of 
the  High  Court,  dated  9th  August  1865, 
reported  at  page  192,  3  Weekly  Reporter, 
Civil  Rulings,  referred  the  question  to  a  Full 
Bench.* 

We  are  of  opinion  that  the  judgment  was 
not  a  judgment  /;/  rem,  and  was  not  admissi- 
ble as  evidence  against  the  plaintiff.  See  the 
Regular  Appeals  Nos.  158  and  226  of  1866 
decided  to-day  by  this  Bench. 

In  the  case  cited,  the  Court  held  that  a 
mokurruree  pottah,  which  had  been  set  aside 
in  a  suit  brought  by  two  shareholders  in  the 
estate  against  the  defendant,  would  be  In- 
operative against  the  plaintiff  who  was  also 
a  co-sharer  in  the  estate.  It  was  said  thatt 
the  judgment  was  "as  it  were  in  rem  "/  but, 
as  I  understand  the  case,  the  Court  merely 
held  that  a  mokurruree  under  which  the  de- 
fendant claimed  having  been  wholly  set 
aside  in  a  suit  against  him  could  not  be  set 
up  against  a  third  shareholder,  although  the 
former  suit  was  brought  by  only  two  of  the 
shareholders,  and  the  third  shareholder  was 
not  a  party.  But  this  is  a  very  different 
case,  for  it  must  be  remarked  that  the  de- 
fendant in  that  case  was  .a  party  to  the 
former  suit  in  which  the  mokurruree  under 
which  he  claimed  had  been  set  aside.  Here 
the  plaintiff  who  claimed  under  the  mokur- 
ruree was  no  party  to  the  suit  in  which  the 

I  mokurruree  under  which  he  claimed  was  set 

\  'aside. 

The  case  will  go  back  to  the  6lh  Bench 
which  referred  it  to  us,  in  order  that  the 
appeal  may  be  finally  disposed  of. 


*  See  preceding^  case,  pa^^  338* 
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The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiicey  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Waste  Land— Stamp-duty. 


'eference  to  the  High  Court  hy  Mr.  F. 
y.  Cockburn,  ^udge  o/Sylhet,  under  Section 
IS.  Act  XX III.  of  1863. 

Greesh  Chunder  Roy  and  others,  Plaintiffs^ 

versus 

The  Collector  of  Sylhet  on  the  part  of  Go- 
vernment, Defendant, 

In  a  suit  under  Section  5,  Act  XX (II.  of  1S63,  bjr  a 
claimant  to  waste-land  proposed  to  be  sold  or  otherwise 
dealt  with  on  account  of  Government,  or  by  an  objection 
to  the  sale  or  other  disposition  of  such  land,  the  plaint 
miist  be  on  a  stamp  of  100  rupees. 

Case, — By  the  concluding  words  of  Section 
5  of  Act  XXIII.  of  1863,  it  is  enacted  that, 
**  if  such  claimant  or  objector  shall  not,  with- 
in 30  days  from  the  delivery  of  such  notice 
from  the  Court,  institute  a  suit  in  such  Court," 
&c. 

By  Section  11  of  the  same  Act,  it  is  en- 
acted that,  "m  suits  instituted  under  the 
Act,  the  proceedings  shall  be  regulated  so  far 
as  they  can  be  by  the  Code  of  Civil  Pro- 
cedure." 

By  Section  25  of  Act  VIII.  of  1859,  it 
is  enaded  that  all  suits  shall  be  commenced 
by  a  plaint. 

Section  30  of  Ad  X.  of  1862,  in  connec- 
tion with  Article  XI.  of  Schedule  B  an- 
nexed to  the  said  Act,  shows,  first,  that 
plaints  have  to  be  filed  on  stamp-paper ;  and, 
secondly,  how  the  value  of  the  stamp-paper 
is  to  be  calculated. 

By  Section  31  of  Aft  VIII.  of  1859,  it  is 
enacted  that,  if  a  plaint  be  written  on  stamp- 
paper  of  inadequate  value,  the  plaintiff  may 
be  required  to  supply  such  additional  stamp- 
paper  as  may  be  necessary  ;  and,  on  his  failure 
to  do  so,  the  Court  shall  reject  the  plaint. 

Under  the  provisions  above  quoted  of 
Section  5,  ActXXlII.  of  1863,  a  suit  has  been 
institated  by  Greesh  Chunder  Roy  and  others, 
against  the  Collector  of  Sylhet  on  the  part 
of  Government,  in  which  the  plaintiff  sues 
for  an  order  for  confirmation  of  his  riglit  to 
and  possession  in  certain  land.  Plaintiff 
valued  his  suit  at  3,000  rupees. 

The  plaint  is  on  a  stamp-paper  of  the 
value  of  8  annas  only.  Under  Section  15  of 
Act  XXIII.  of  1863,  the  opinion  of  the  High 
Court  18  requested  as  to  whether  aif  8-annas 
stamp-paper  is   sufficient,   or  whether   the 
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plaint  ought  to  be  on  stamp-paper  of  the 
value  of  100  rupees  under  Article  XL,  Sche- 
dule B,  Act  X.  of  1862. 

This  reference  is  made  on  the  application 
of  the  plaintiff,  whose  Counsel  argues  that  an 
8-annas  stamp  is  sufficient,  because,  ist,  the 
Act  (XXIII.  of  1863)  is  silent  on  the  point; 
2ndly,  because  the  Act  beings  a  special  Act, 
the  Court  ought  to  be  regarded  much  in 
the  light  of  a  Special  Commissioner's  Coutt, 
in  which  (Act  III.  of  1828,  Section  13) 
stamp-paper  of  the  full  value  is  not  required  ; 
and,  jri//v,  because  in  other  cases  under  Act 
XXIII.  of  1863,  plaints  have  been  admitted 
on  8-annas  stamp-paper ;  and,  ^hly,  because, 
under  Section  14  of  Act  XXIII.  of  1863,  no 
appeal  lies  from  any  decision  or  order 
passed  under  the  said  Act.  ^ 

In  my  opinion  the  plaint  ought  to  be  on 
stamp-paper  of  the  value  of  100  rupees. 
The  Principal  Sudder  Ameen  of  Sylhet,  a 
member  of  the  Court,  is  of  the  same  opinion. 

The  opinion  of  the  High  Court  was  fro 
nounced  by — 

Peacock,  C,y. — We  are  of  opinion  that 
the  plaint  required  a  stamp  of  100  rupees. 


The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt„  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Jurisdiction— Temporary  residence  in  Jail— 
Commission  for  examination  of  witnesses — 
Issue  of  (by  Small  Cause  Court  to  Magistrate). 

Reference  to  the  High  Court  by  Mr,  C.  D. 
Linton,  Judge  of  the  Court  of  Small 
Causes  at  Mek^rpore, 

Gopal  Chunder  Sircar,  Plaintiff, 

versus 

Kurnodhar  Moochee  and  others,  Defendants, 

Temporary  imprisonment  beyond  the  iurisdiction  of 
a  Small  Cause  Court  was  held  not  to  bar  the  jurisdiction 
of  that  Court  in  respect  of  defendants  who  formerly 
resided  within  its  jurisdiction,  and  whose  famihes  con- 
Unued  to  reside  there,  there  heme,  moreover,  nothingr 
to  show  that  the  defendants  had  no  intention  of  not 
retumine  to  their  former  place  of  abode  on  the  termi- 
nation of  their  imprisonment.  *        ^ 

A  Mainstrate  is  not  bound  to  execute  a  commission 
of  a  Small  Cause  Court  directinsr  him  to  take  the  evi- 
dence of  prfioners  in  iail,  in  a. case  in  which  none  of  the 
ci^unjstanccs  existed  authonzing  that  Court  to  issue 
the  commission. 

Cox^.— This  is  an  undefended  case ;  but, 
as  the  defend|ints  were,  at  the  time  of  the 
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filing  of  the  plaint,  and  still  are,  prisoners 
in  the  Jatl  at  Kishnagur,  having  been 
sentenced,  on  the  nth  of  October  last,  to 
two  years'  rigorous  imprisonment  each,  1 
have  given  ju<igment  against  ist  defendant 
only,  and  dismissed  it  on  its  merits  against 
the  other  defendants  contingent  on  the 
opinion  of  the  High  Court  on  the  following 
point : — 

Whether  the  defendants,  at  the  lime  of 
the  commencement  of  the  suit,  did  dwdl 
within  the  local  limits  of  the  jurisdiction  of 
the  Meherpore  Small  Cause  Court,  it  being 
alleged  in  the  plaint  and  proved  at  the  trial 
that  the  defendants  did,  prior  to  their  im- 
prisonment, dwell  .in  ,Gungree,  within  the 
local  limits  of  the  jurisdiction  of  the  said 
Court. 

The  question  is,  what  is  the  precise 
meaning  of  the  word  "  dwell "  as  used  in 
the  8th  Section  of  Aft  XL  of  1865,  and 
whether  it  can  be  said  that  the  defendants 
are  subject  to  the  jurisdiction  of  the  Small 
Cause  Courts  of  Meherpore  and  Kishnagur, 
or  to  that  of  Kishnagur  alone. 

As  to  what  constitutes  "  dwelling "  in  a 
place,  there  seems  to  be  no  other  rule  than 
that  each  case  must  depend  on  its  own  cir- 
cumstances. 

Now,  the  word  ''dwelling"  is  synony- 
mous with  the  term  "  place  of  abode  or  resi- 
dence..'' It  is  the  place  where  a  man  lives  and 
what  hie  considers  his  home.  A  dwelling  is 
constituted  by  an  actual  occupancy  coupled 
with  an  intention  to  give  the  character 
of  permanency  to  such  occupancy."  Re- 
sidence,^' said  Parke,  B.,  "  means  a  domicile 
or  home"  (Lamb  vs.  Smith,  15  L.  J.  207, 
Exchequer). 

A  man's  dwelling  is  primd  facie  the  place 
where  his  wife  and  family  jeside,  and  if  he 
has  a  family  dwelling  in  some  place,  and  he 
occupy  a  house  and  occasionally  sleep  in  an- 
other, he  will  not  be  a  resident  in  the  latter 
place,  for  his  residence  is  his  domicile,  and  his 
domicile  is  his  home,  and  his  home  where 
his  family  reside  (Story's  Conflict  of  Laws, 
Section  63 ;  R.  versus  The  Duke  of 
Richmond,  6  T.  R.  561),  and  where  a 
man  had  a  shop  and  private  parlour  in  which 
he  carried  on  his  business  and  entertained 
his  friends,  but  neither  himself  nor  his  ser- 
vant slept  there,  the  Judges  held  that  such 
occupation  did  not  constitute  a  dwelling 
(R.  vs.  Martin,  R.  and  R.  108).  A  man 
may  have  two  dwelling-places  at  the  same 
time.  Thus,  it. was  held  by  the  Judges  that, 
when  a  man  has  two  houses,  and  servants 
in   both,   and  lives  sometimer  in  one,   and 


sometimes  in  the  other,  both  will  be  his 
dwelling-houses  (C.  Rep.  389),  and  dBriiig 
his  temporary  absence,  each  house,  although 
empty,  if  there  be  the  animus  reveriendi, 
will  yet  be  his  dwelling-house  (Rex  versus 
Murray,  2  East  P.  C.  496). 

So,  also,  in  the  case  of  Whiihorne,  Appel- 
lant, versus  Thomas,  Respondent  (7  Man. 
and  Gr.  5),  where  the  question  was  as  to  the 
me.ming  of  the  word  "  residence "  in  the 
Reform  Act,  Earle,  J.,  said  :  **The  fact 
of  sleeping  in  a  place  by  no  means  constitutes 
a  residence,  though,  on  the  other  hand,  it 
may  not  be  necessary,  for  the  purpose  of 
constituting  a  residence  in  a  place,  to  sleep 
there  at  all.  If  a  man's  family  are  living 
in  a  borough,  and  he  is  absent  for  six  months, 
but  with  the  intention  of  returning,  he  will 
still  be  considered  as  residing  there." 

In  the  case  of  Macdougall  versus  Paterson 
(21  L.  J.,  27  C.  B.,  5  C.  C.  Chron.  5)  the 
plaintiff  resided  in  Inverness  in  Scotland, 
where  his  permanent  dwelling  was,  but  every 
year  before  the  shooting  season  he  usually 
came  to  London,  where  he  took  lodgings  for 
his  business,  and  at  the  time  the  action  was 
brought,  he  had  a  stand  at  the  Great  Exhibition, 
and  resided  in  Golden  Square,  London,  which 
he  also  had  for  a  placeof  business,  and  had  been 
there  from  March  to  October.  The  Court  of 
Common  Pleas  held  that  the  plaintiff  did  not 
dwell  in  London  within  the  meaning  of  the 
28th  Section.  "We  are  of  opinion,"  said 
Jervis, C.  J.,  "that,  under  the  circumstances, 
the  plaintiff  did  not  dwell  in  Golden  Square. 
Each  case  must  depend  upon  its  particular 
circumstances  ;  but  when  a  party  has  a  per- 
manent place  of  dwelling,  we  do  not  think 
that  he  dwells,  in  the  sense  of  that  word  as 
used  in  the  Statute,  at  a  place  where  he  has 
lodgings  for  a  temporary  purpose  only." 

A  person  ceases  to  have  a  domicile  or 
dwelling  in  a  place  the  moment  he  abandons 
it  without  an  intention  of  returning  there, 
though  he  has  not  established  a  dwelling  else-, 
where  (Nutbrowns  case,  2  East  P.  C.  496). 
It  was  held  in  the  case  of  Reg.  versus  Salford 
(3  Bit.  and  Par.  new  Mag.  case  5)  that  a  pri- 
soner resides  where  the  prison  is,  and  the 
Judge  of  the  London  Sheriff's  Court  held  that 
an  inhabitant  of  Dublin,  who  was  imprisoned 
for  debt  within  the  citv  of  London,  was  a  resi- 
dent  within  the  city,  and,  as  such,  liable  to 
be  sued  in  the  Sheriff's  Court  (Aitkin  versus 
Buny.  2  C.  C.  Chron.  292).  But  in  Dnnstoa 
versus  Paterson,  t8  L.  J.  (N.  S.)  C.  P.  97^ 
it  was  held  that  confinement  in  a  jail  was 
not  a  dwelling. 
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Looking^  at  Explanation  A,  Section  8,  Act 
XI.  of  1865,  I  think  by  "dwelling"  must  be 
meant  the  ordinary,  and  not  a  temporary, 
place  of  residence,  and  that,  therefore,  the 
defendants  are  subject  to  the  jurisdiction  of 
both  the  Small  Cause  Courts  of  Meherpore 
and  Kishnagur,  as  I  hold  thata  mbre  tem- 
porary imprisonment  cannot  constitute  a 
dwelling  within  flie  district  where  the  pri- 
son is  situate,  and  that  the  prisoner's  former 
home  continued  to  be  his  dwelling,  unless 
he  has  made  up  his  mind  to  abandon  it  upon 
his  release  from  jail. 

On  the  2nd  February  r86y,  the  folloxv 
ing  order  was  passed  by  the  Court : — 

Peacock,  C,  J, — The  facts  arc  not  suffi- 
ciently found  to  enable  us  to  determine  the 
question  of  law  referred  to  us.  - 

The  defendant  Kurnodhar  is  described  as 
of  Eiangee,  the  defendant  Wootsub  as  of 
Gopalnuggur,  and  the  defendant  Pooran 
Moochee  as  of  Solotaka,  and  all  are  said  to 
be  now  residing  in  the  jail  of  Kishnagur.  It 
is  stated  that  it  was  alleged  in  the  plaint 
and  proved  at  the  trial  that  the  defendants 
did,  prior  to  their  imprisonment,  reside  at 
Gangree  within  the  jurisdiction  of  the  Small 
Cause  Court  of  Meherpore.  Whether 
tfaeir  families  continued  to  reside  at  Gan- 
gree is  not  found,  nor  are  any  facts  found 
to  show  that  the  defendants  continued 
to  dwell  there,  or  at  the  time  of  the  com- 
mencement had  an  intention  of  returning  to 
their  former  dwellings,  notwithstanding  their 
temporary  imprisonment. 

The  case  should  be  returned  to  the  Judge 
for  a  finding  upon  the  facts  sufficient  to 
enable  the  Court  to  determine  the  point  of 
law. 

the  Judge  s  finding  was  submitted  ivith 
the  following  remarks : — 

I  have  found  as  a  fact  that  the  families  of 
the  defendants  were  at  the  time  of  the  filing 
of  the  plaint,  and  still  are,  living  and  resid- 
ing at  Eiangee,  Gopalnuggur,  and  Solotaka, 
within  the  jurisdiction  of  this  Court;  but 
I  have  been  unable  to  find  as  a  fact  whether 
it  is  the  intention  of  the  defendants,  on  iheir 
release  from  the  prison,  to  return  to  their 
former  dwellings,  as  the  commission  which 
I  issued  to  the  Magistrate'  of  Kishnagur  to 
take  their  evidence  on  this  point  has  been 
returned  un^ecuted  for  the  reasons  set 
forth  in  the  accompanying  copy  of  a  letter 
from  Mr.  H.  Bell,  Officiating  Magistrate  of 
Noddea.  , 

It  would  appear  from  Section  1 7  5  of  Act 
VIIL  of  1859  that  there  are  only  three  cotidi- 


tions  stated  under  which  a  Civil  Court  is  em- 
powered to  issue  a  commission,  m.,  ist,  when 
the  witness  is  resident  at  some  place  more 
than  100  miles  from  the  Court  requiring 
his  evidence ;  jndly,  when  the  witness  is 
unable  from  sickness  or  infirmity  to  be 
personally  examined  in  Court;  and,  jrdly, 
when  the  witness  is  a  person  exempted  from 
personal  appearance  by  reason  of  rank  or 
sex,  and  there  is  no  other  rule  or  Circular 
Order  which  empowers  the  Judge  of  a  Civil 
Court,  whenever  it  shall  appear  to  the  satisfac* 
tion  of  the  Judge  that  the  personal  attendance 
of  any  prisoner  confined  in  any  Criminal 
Jail  is  necessary,  either  as  a  party  or  witness 
in  a  suit,  to  issue  a  writ  under  its  hand  and 
seal  addressed  to  the  officer  in  charge  of  the 
Jail  calling  upon  him  .to  make  over  charge 
of  the  prisoner  named  therein  to  any  officer 
of  the  Court,  but  Circular  Order  No.  45  of 
1866  lays  down  rules  for  the  personal  at- 
tendance of  any  prisoner  confined  jn  a  Civil 
Jail  when  required  either  as  a  party  or  a 
witness  in  a  civil  suit. 

Under  the  peculiar  circumstances  of  the 
case  noted  above,  and  as  there  was  no  other 
mode  of  obtaining  the  evidence  of  the  defend- 
ants, I  thought  I  was  justified  in  issuing  a 
commission  to  Kishnagur,  which  is  distant 
less  than  100  miles  from  Meherpore,  direct- 
ing the  Magistrate  to  take  their  evidence. 

Should  the  Hon'ble  Judges  of  the  High 
Court  be  of  opinion  that  the  Magistrate 
ought  to  execute  the  commission,  I  beg  that 
their  answer  may  be  forwarded  to  me  for 
transmission  to  him. 

Afr,  Bell's  letter  above  referred  to  was  as 
follows : — 

With  reference  to  your  proceeding  of 
the  25th  February  1867,  I  am  not 
aware  of  any  law  which  authorizes  the 
Small  Cause  Court  Judge  to  issue  a  com- 
mission, directing  me  to  take  the  evidence 
of  prisoners  in  Jail,  and  I  must,  therefore, 
decline  to  act  upon  the  commission.  The 
proper  course,  as  it  appears  to  me,  is  for  the 
Small  Cause  Court  Judge  to  serve  a  summons 
on  the  prisoners  through  the  Jailor,  and  the 
prisoners  can  then,  if  they  wish,  communi- 
cate with  their  friends  at  home  as  to  the 
course  to  be  adopted  in  defending  the  case. 

The  judgment  of  the  High  Court  icas 
delivered  asfollotvs  by — 

Peacock,  C.  y.  -We  think  that  the  Magis- 
trate was  not  bound  to  execute  the  commis- 
sion, inasmuch  as  none  of  the  circumstances 
existed  in  this  case  which  authorized  the 
Judge  of  the  Small  Cause  Court  to  Issue 
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commission  for  the  examination  of  witnesses. 
But,  as  the  Judge  has  found  that  the  fami- 
lies of  the  defendants  continue  to  reside  at 
their  former  place  of  abode  within  >  the 
jurisdiction  of  the  Small  Cause  Court  of 
Meherpore,  we  are  of  opinion  that  the  Judge 
would  be  at  liberty  from  that  to  infer  that 
the  defendants  had  the  intention  of  return- 
ing to  that  place  of  abode  on  the  termination 
of  their  imprisonment,  and  consequently 
that  they  were  subject  to  the  jurisdiction  of 
that  Court,  notwithstanding  that  they  were 
temporarily  detained  in  prison  beyond  the 
jurisdiction. 


The  6th  April  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7 ,  Chief 
Justicty  and  the  Hon'ble  L.  S.  Jackson, 

y^dge. 

ReftraHna^  Small  Cause  Conrt->Interfereiice 
by  oae  Jadigv  with  decision  of  his  predecessor. 

R^ermue  h  the  High  Court  by  Mr.  H.  Bell, 
Judge  of  the.  Principal  Court  of  Small 
Causes  at  Ki^hnagur, 

Umanund  Roy,  Plaintiff , 

versus 

Lord  H.  U.  Browne,  Defendant, 

Where  a  case  was  determined  by  a  former  Judge  of  a 
Small  Cause  Court  contingent  upon  the  opinion  of  the 
High  Court  upon  the  question  submitted  by  that  Judge, 
and  the  parties  had  an  opportunity  of  appearing  and 
being  heard  in  the  High  Court  before  the  Judges 
expressed  their  opinion — Held  that,  when  that  opinion 
was  expressed,  the  case  was  at  an  end,  and  that  it 
was  irregiilar  for  the  present  Judge  of  the  Small  Cause 
Court  to  interfere  in  the  matter. 

Case, — In  the  case  of  Umanund  Roy  versus 
Lord  H.  Ulick  Browne,  Chairman  of  the 
Kishnagur  Municipality,  decided  by  the 
High  Court  on  a  reference  from  this  Court 
on  the  8th  December  last,  and  quoted  at 
page  30,  Vol.  VL,  Weekly  Reporter,  Civil 
References,  I  have  been  requested  by  the 
defendant  to  make  a  second  reference  on  the 
ground  that  the  case  was  not  carefully 
stated  by  my  predecessor  Baboo  Doorga- 
pershad  Ghose.  The  letter  of  the  Chair- 
man of  the  Municipality  is  herewith  sub- 
mitted. 

I  have  given  the  letter  of  the  Chairman 
of  the  Municipality  full  consideration,  and, 
taking  the  facts  as  slated  by  him  to  be  cor- 
rect,  as  they  are  admitted  by  the  parties  to 
be,  I  see  no  reason  to  arrive  at  a  different 
conclusion  from  that  expressed  by  n^y  prede- 
cessor in  the  former  reference,  c  Themistake 


my  predecessor  made  was  in  stating^  in  his 
last  para,  but  one  that  the  "  bill  issaed  by 
the  Municipality  was  for  the  tax  of  ifae 
house  owned  by  Ramnath,  and  not  for  the 
land  on  which  it  stood."  This  was  a  mis- 
take ;  the  bill  was  for  the  entire  property, 
the  house  and  the  land;  the  house  belong- 
ing to  one  person,  and  the  land  to  another ; 
the  owner  of  the  house  occupying  the  land. 
When  the  building,  therefore,  was  cleared 
away,  the  owner  of  the  land  would  only  be 
liable,  under  Section  26,  Act  III.  of  1864.  B.  C, 
to  an  annual  rate  not  exceeding  7^-  per  cent. 
of  the  annual  value  of  the  land,  and  woald 
not,  of  course,  be  liable  for  the  house-tax 
which  had  been  assessed  with  the  land. 

With  these  remarks  I  beg  most  respect- 
fully to  submit  the  case  for  the  orders  of 
the  High  Court. 

The  letter  of  the  Chairman  of  the  Munici- 
pality above  referred  to  was  as  follows  / — 

With  respect  to  the  case  of  Umanund 
Roy  versus  the  Municipality  of  Kishna- 
gur, referred  to  the  High  Court  by  your 
predecessor,  I  observed,  on  reading  the  deci- 
sion (which  is  not  at  hand  just  now),  that 
the  High  Court  Judges  used  words  to  this 
effect : — 

''  The  question  submitted  to  us  is  whether 
the  owner  of  the  land  on  which  a  house 
belonging  to  another  person  is  situated  is 
liable  for  the  tax  assessed  on  that  house." 

An  inspection  of  the  case  will  show  that 
the  Hon'ble  Judges  were  unintentionally 
misled  by  the  wording  of  the  reference  made 
to  them. 

The  question  was  this.  One  single  tax  is 
levied  on  land  and  house  together  as  one  Item 
of  property,  and  not  two  separate  items ;  that 
being  so,  is  not  the  owner  of  the  land  liable 
for  the  tax  assessed  on  it,  and  everything 
on  it,  as  one  item  of  property  /^ 

I  shall  be  obliged  if  you  will  make  a 
second  reference  to  the  High  Court,  as  the 
point  is  one  of  general  importance  in  mutii- 
cipal  administration. 

The  Judgment  of  the  High  Court  was 
pronounced  by — 

Peacock,  C,  J, — The  case  was  originally 
determined  by  the  former  Judge  of  the 
Small  Cause  Court  contingent  upon  the  opi- 
nion of  the  High  Court  upon  the  question 
submitted  by  that  Judge.  Th^  parties  had 
an  opportunity  of  appearing  and  being  heard 
in  the  High  Court  before  the  Judges  express- 
ed their  opinion.  The  opinion  having  been 
expressed,  the  case  was  at  an  end,  and  it  was 
irregular  for  the  present  Judge  of  the  Small 
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Cause  Court  to  express  any  opinion  with 
reference  to  the  former  decision,  or  to  refer 
the  matter  to  the  High  Court  in  consequence 
of  a  letter  received  by  him  from  the  Chair- 
man of  the  Municipal  Commissioners,  or  to 
act  judicially  upon  any  such  letter. 

The  Court  decline  to  interfere  in  the  mat- 
ter, or  to  express  any  further  opinion. 


The  6th  April  1867. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Parol  ETidence  (to  prove  Terbal  Contract). 

Reference  to  the  High  Court  under  Section 
22 y  Act  XXL  of  i86j,  by  Dr,  Clarke ^ 
Recorder  of  Rangoon, 

Ram  Guttee,  Plaintiff, 

versus 

Ibrahim  Ismalljee  Seedat  and  anolher, 

Defendants, 

Parol  evideoce  is  admissible  to  prove  a  verbal  con- 
tract. 

Case, — ^This  case  was  argued  by  Mr. 
Agabeg  for  the  plaintiff,  and  Mr.  Macleod  for 
the  first  defendant,  and  is  a  suit  brought  by 
the  plaintiff  against  two  defendants  to  compel 
them  to  execute  and  register  a  deed  of 
partition  of  certain  property  which  the  plaint- 
iff and  defendants  purchased  jointly  on  the 
9th  June  1865.  The  purcnase-deed  or 
Government  grant  is  in  the  names  of  plaint- 
iff and  the  two  defendants,  and  contains  no 
stipulation  for  a  subsequent  partition,  nor 
does  the  deed  show  what  proportion  of  the 
purchase-money  was  paid  by  the  three  pur- 
chasers, but  rather  leaves  it  to  be  inferred 
that  each  paid  share  and  share  alike.  The 
plaint  goes  on  to  aver  that,  about  ten  days 
after  the  purchase,  the  plaintiff  and  defend- 
ants, by  mutual  consent,  made  a  parol  agree- 
ment to  a  partition  of  the  said  land,  the 
plaintiff  taking  the  southern  half  of  the  said 
land  measuring  50  by  60  feet  as  shown  in 
the  annexed  plan  made  by  the  Town  Sur- 
veyor and  marked  B  ;  that  plaintiff  has  since, 
at  a  great  outlay,  built  a  house  on  the  said 
land  so  partitioned  and  taken  over  by  hi^ 
by ''  mutual  consent.'' 

The  plaintiff  next  complains  th^t  the  first 
defendant  refuses  to  execute  the  deed  of 


partition,  and  prays  that  he  may  be  compelled 
by  the  Court  to  do  so,  or  that,  in  default,  the 
Court  do  so  on  his  behalf  under  the  provi- 
sions of  Act  VIII.  of  1859. 

It  does  not  appear  either  from  the  plaint 
or  from  the  grant  why  the  plaintiff  should  be 
entitled  to  a  half  share  in  the  property,  and 
presumably  he  would  only  be  entitled  to 
one-third ;  but  it  does  appear  from  an  answer 
put  in  by  the'  second  defendant  that  he,  the 
second  defendant,  is  willing  to  accede  on  his 
part  to  plaintiff's  application,  and  execute 
the  partition  as  desired. 

To  the  plaint  the  first  defendant  answers 
that  he  never  made  any  agreement  for  the 
partition  of  the  property ;  that  no  considera- 
tion is  averred  for  such  contemplated  parti- 
tion; and  that,  in  point  of  fact,  he  never 
agreed  to  or  promised  to  make  such  parti- 
tion, but  that  the  property  was  to  be  held 
jointly    and    in    connection    by    the    three 

purchasers  of  the  same. 

• 

On  this  state  of  facts,  the  first  question 
arising  for  the  consideration  of  the  Court  is, 
whether  the  plaintiff  can  be  permitted,  by 
parol  testimony,  to  vary  or  qualify  the  quasi 
contract  which,  by  their  joint  purchase,  the 
parties  created  between  themselves;  and 
thereafter  will  arise  the  question  whether 
this  subsequent  agreement  did  take  place, 
and  was,  in  point  of  fact,  actually  carried  out ; 
and,  lastly,  whether  the  first  defendant  is 
compellable  to  ratify  such  agreement  by  being 
constrained  to  execute  a  conveyance  to  the 
plaintiff. 

It  will  be  observed  that,  though  a  written 
instrument  passed  between  Government  and 
the  parties,  there  was  no  contract  reduced  to 
writing  between  the  three  parties  themselves ; 
and  it  is  clearly  laid  down  by  Sugden,  first, 
that  "parol  evidence  is  not  admissible  to 
vary  substantially  a  written  agreement,  and 
that,  by  the  general  rules  of  the  Common 
Law,  if  there  be  a  contract  which  has  been 
reduced  into  writing,  verbal  evidence  is  not 
allowed  to  be  given  of  what  passed  between 
the  parties  at  any  time  so  as  to  add  to,  or 
subtract  from,  or  in  any  manner  vary  or 
qualify,  the  written  contract."  It  is  true 
that  Sugden  goes  on  to  say  that,  ''  after  the 
agreement  has  been  reduced  into  writing,  it 
is  competent  to  the  parties  at  any  time,  before 
breach  of  it  by  a  new  contract  not  in  writing, 
to  vary  or  qualify  the  terms  of  such  contract ; " 
but  this  is  only  where  there  is  a  written 
contract  between  the  two  parties,  which 
there  is  not  yi  this  case. 
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So,  again,  ''verbal  evidence  is  inadmis- 
sible, either  at  law  or  in  equity,  to  enable  a 
plaintiff  to  prove  a  parol  agreement  that, 
part  of  the  estate  should  not  be  conveyed" 
(j^^  Sugden,  page  159),  and  it  would  be  so 
difficult  to  draw  the  line  between  parties 
who  have  not  taken  the  ordinary  precaution 
clearly  to  state  their  intentions  in  writing 
that  it  must  be  manifest  these  doctrines  are 
based  on  expediency  and  common  sense. 

There  is  no  suspicion  of  fraud  in  this  case ; 
and  had  there  been  even  a  deed  between  the 
parties,  and  any  provision  been  omitted  in 
that,  and  they  had  trusted  to  each  other's 
honor,  Sugden  says,  page  173,  ''they  must 
rely  upon  that,  and  cannot  require  the  de- 
fect to  be  supplied  by  parol  evidence." 

On  these  considerations  the  Court  is  of 
opinion  that  the  prayer  of  plaintiff's  petition 
cannot  be  entertained,  nor  can  he  be  per- 
mitted to  go  into  evidence  to  prove  the  fact 
raised  by  the  three  issues  declared.  As, 
however,  this  is  a  point  upon  which  I  enter- 
tain some  doubt,  and '  one  upon  which  it 
would  be  desirable  to  have  an  explicit  ruling 
by  the  highest  authority,  I  think  it  right  to 
grant  to  the  plaintiff's  advocate,  under  Sec- 
tion 22  of  Ad  XXI.  of  1863,  a  reference  for 
the  decision  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  to  which  the 
record  will  be  immediately  forwarded. 

It  is  decreed  that  the  plaintiff's  case  be 
dismissed  with  costs :  no  execution  to  issue 
under  Section  23,  until  the  receipt  of  the 
order  of  the  High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by— 

Peacock,  C.  7-—^^  '»s  clo^r  that  parol 
evidence  was  admissible  to  show  the  terms 
upon  which  the  plaintiff  and  the  two  de- 
fendants  agreed  amongst  themselves  to  pur- 
chase the  allotment  from  the  Government, 
and  also  as  to  the  mode  in  which  the  land 
so  taken  was  to  be  divided.  Consequently, 
the  plaintiff  ought  to  be  at  liberty  to  go  Into 
such  evidence. 

It  is  scarcely  necessary  to  say  that  the 
conveyance  from  the  Government  to  the 
plaintiff  and  the  defendants  was  not  a 
written  agreement  between  the  plaintiff  on 
one  side,  and  the  defendants  on  the  other,  and, 
therefore,  parol  evidence  is  not  sought  to  be 
given  for  the  purpose  of  varying  a  written 
contract  between  the  parties,  but  to  prove 
another  and  distinct  contract. 


The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Ltinitation«'Sait  on  unregistered  bond  with  Uen 
of  immoTeable  proper^. 

Reference  to  the  High  Court  by  Mr,  Cory  ton. 
Recorder  of  Moulmein. 

John  Lyster,  Plaintiff, 

versus 

Ko  Mihone  and  Mah  Byaw,  Defendants, 

A  suit  to  recover  the  bakuice  due  on  account  of  prin- 
cipal and  interest  upon  an  unregistered  bond  with  lien 
of  immoveable  property  is  governed  by  the  limitation 
prescribed  by  Clause  lo.  Section  1,  Act  XIV.  of  1S59. 

Case, — In  pursuance  of  the  provisions  of 
Section  22  of  Aft  XXI.  of  1863,  the  Recorder 
of  Moulmein  submits  the  following  case  for 
the  consideration  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal : — '• 

The  point  involved  arises  under  the  Ad 
for  the  limitation  of  suits. 

The  plaint  in  the  suit  (omitting  formal 
part)  was  as  follows : — 

"  Suit  for  Rupees  3,952-7,  principal  and  in- 
terest, due  on  a  mortgage-bond  filed  herewith, 
dated  the  nth  July  1862. 

"Plaintiff  stales  that,  on  the  nth  July 
1862,  he  lent  the  defendants  Rs.  5,ckdo,  with 
interest  at  the  rate  of  i  J  per  cent,  per  men- 
sem payable  in  four  months,  for  securing  the 
re-payment  of  which  defendants  mortgage 
the  land,  houses,  and  sawpits,  described  in 
grants  No.  382  of  5th  January  1859,  No. 
1148  of  29th  February  1848,  No.  11 49  of 
28th  February  1848,  No.  1150  of  22nd 
February  1848,  and  No.  ii^i  of  22nd 
March  1848. 

"That,  on  the  8th  Jan.  1863,  defendants 
paid  the  interest  on  the  said  loan  up  to  date, 
j  and  Rupees  i,433  towards  the  principal,  leav- 
ing a  balance  of  Rupees  3,567. 

"  That,  on  the  3  ist  March  1866,  defendants 
paid  the  interest  up  to  date,  leaving  a  balance 
of  principal,  as  before  mentioned,  Rs.  3,567, 
and  interest  from  ist  April  to  6th  November 

.Rupees  385-7;  total  Rupees  3,952-7,  for 
which  sum  plaintiff  brings  the  suit^  and  prays 
thata  summons  may  issue,  and  that  the  amount 
sued  for  be  decreed  to  him  with  all  costs  and 
interest  a  tsuch  rate  as  the  Court  may  deter- 
mine from  date  of  institution  of  suit  to  date 

.  of  realization  of  decr4^." 
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The  instrument  sued  on  ran  as  follows  : — 
"Foar  months  after  date^  we,  the  under- 
signed, Ko  Mihone  and  Mah  Byaw,  of  Moul- 
mein,  for  ourselves,  our,  heirs,  and  assigns, 
promise  to  pay  to  Captain  J.  Lyster,  his 
heirs  or  assigns,  or  order,  the  sum  of  (5,000) 
five  thousand  rupees,  with  interest  at  the 
rate  of  \\  per  cent,  per  mensem  to  date  of 
payment  for  valiie  received  in  cash  this  day. 

"  For  the  better  security  of  the  re-pay- 
ment of  the  above  sum  of  rupees  five  thousand 
and  all  the  interest  that  may  be  due  thereon, 
we  do  hereby,  for  ourselves,  our  heirs,  and 
assigns,  mortgage  all  those  pieces  of  land  and 
house  and  sawpits  as  described  in  the  fol- 
lowing grants:  Grant  No.  385,  dated  5th 
January  1859,  situated  in  the  District  of 
loungan,  2nd  Division.  Grant  No.  1148, 
dated  29th  February  1848,  Myangoon,  3rd 
Division,  (irant  No.  1149,  dated  28th 
February  1848,  Myangoon,  3rd  Division. 
Grant  No.  1150,  dated  22nd  Februar}'  1848, 
Myangoon,  3rd  Division.  Grant  No.  1151, 
dated  aand  day  of  March  1848,  District 
Myangoon,  3rd  Division." 

Defendants  pleaded  that  the  action  was 
barred  by  the  Statute  of  Limitations  as  the 
suit  was  based  on  an  unregistered  bond,  and 
it  was  governed  by  Clause  10,  Section  i,  A^ 
XIV.  of  1859,  and  cited  the  case  of  Paresh- 
nath  Misser  vs,  Shaik  Bunda  Ally,  6  Weekly 
Reporter,  Civil  Rulings,  p.  132. 

Plaintiff  contended  that,  independent  of 
the  acknowledgment,  as  the  suit  was  one  in 
which  an  interest  in  immoveable  property 
was  sought  to  be  recovered,  the  action  came 
under  Clause  12,  Section  i  of  Act  XIV.  of 
1859,  and  that  it  was  not  barred,  and  cited 
the  case  of  A.  Kristna  Row  vs,  H.  Hachapa 
Sugapa,  Madras  High  Court  Reports 
(Stokes's),  Vol.  II.,  page  307. 

The  Recorder  submits,  for  the  opinion  of 
the  High  Court,  the  question  which  of  the 
above  provisions  of  Act  XIV.  of  1859  ap- 
plies to  the  plaihtlff*s  claim. 

The  Judgment  0/  the  High  Court  was 
delivered  asfoll^nvs  by — 

Peacocks  C.  J, — ^Assuming  that  the  con- 
tents of  the  plaint  are  completely  and  ac- 
curately set  out  in  the  case  submitted  for 
our  opinion,  it  appears  that  the  plaintiff 
seeks  to  recover  a  balance  due  to  him  for 
principal  and  interest,  and  asks  that  that 
amount  may  be  decreed  to  him. 

The  case  is  governed  by  Clause  10,  Sec- 
tion I,  Act  XIV.  of  185^.    A  suit  to  recover 


the  lands  mortgaged,  and  to  hold  them  as 
security  for  what  might  be  found  due  on 
the  bond  as  principal  and  interest,  would  be 
governed  by  Clause  12  of  the  same  Section. 
But  this  suit,  according  to  the  case  stated, 
is  not  to  recover  possession  of  the  land. 


The  6th  April  1867. 
Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Damagres— Attachment  by  order  6[  Court 

Reference  to  the  High  Court  under  Section 
28,  Aa  XXHL  of  1861,  by  Mr.  O, 
Toogood,  Judge  of  Beerbhoom, 

Rajbullub  Gope  (Plaintiff),  Appellant, 

versus 

Issan  Chander  Hujrah  (Defendant), 
Respondent, 

A  party  is  not  liable  to  damages  in  respect  of  an 
attachment  made  under  a  warrant  issued  by  a  Court. 

Cflw.— In  this  case  it  appears  that  the 
defendant  in  this  suit  was  a  decree-holder  in 
another  suit,  and  proceeded  under  Section 
233  of  Act  VIII.,  and  attached  4  bullocks. 
The  plaintiff  in  this  suit  preferred  a  claim  in 
the  execution-case,  which  was  allowed.  The 
defepdant  in  this  suit  brought  a  regular 
action  to  establish  the  right  of  his  debtor 
to  the  whole  of  the  property,  and  got  a 
decree  for  a  half  share.  Whilst  litigation 
was  pending,  and  it  extended  over  4  years 
and  1 1  months,  two  out  of  the  four  bullocks 
died.  The  remaining  two  were  sold  for 
6  rupees,  an<^  the  defendant  in  this  suit 
took  half  that  sum,  and  prayed  that  the 
other  half  might  be  paid  to  the  present 
plaintiff,  but  this  he  refused,  and  he  now 
sues  for  the  half  value  of  the  two  bullocks 
which  are  dead,  which  he  fixes  at  Rupees  7-8, 
and  for  damages  for  the  alleged  attach- 
ment of  the  other  two  bullocks,  which  he 
fixes  at  4  annas  per  diem,  for  4  years  and  11 
months  ;  total  claim  being  450  rupees,  of 
which  301  rupees  have  been  relinquished, 
I  and  194  rupees  is  now  claimed. 

The  plaintiff  claimed  all  the  bullocks  as 
his  own  private  properly,  and  the  defendant 
as  that  of  the  iudgment-dcbtor.  It  was 
decidedly  a  regular  suit  brought  after  the 
death  of  two  of  the  bullocks  that  the  re- 
maining two  were  the  joint  property  of  the 
plaintiff  an<j  the  debtor  of  the  defendant, 
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the  respondent  in  this  case.  No  decision 
was  given  with  reference  to  the  two  bullocks 
which  died,  and  until  the  plaintiff  has  estab- 
lished his  right  to  a  share  in  this  property, 
he  cannot  sue  any  person  for  damages  under 
this  head. 

Now,  the  bullocks  were  sold  on  the  6th 
February  1 866,  and  this  action  was  instituted 
on  the  30th  June  following.  Consequently, 
as  the  cause  of  action  continued  up  to  the 
date  of  sale,  the  Moonsiff  was  wrong  in 
holding  that  the  suit,  so  far  as  regarded  the 
claim  to  the  amount  of  damages,  was  barred. 
The  plaintiff,  in  the  event  of  his  proving  that 
the  attachment  was  illegal,  is  entitled  to 
damages  accruing  within  one  year  prior  to 
the  date  of  institution  of  the  suit. 

The  next  question  for  consideration  is 
whether  the  attachment  was  illegal.  It  has 
been  proved  in  a  civil  action  that  the  debtor 
had  only  a  half  share  of  the  two  surviving 
bullocks.  The  attachment  was  made  under 
Section  233  of  Act  VIIL  of  1859,  and  the 
bullocks  were  kept  in  the  custody  of  the 
Nazir.  The  plaintiff's  pleader  argues  that 
the  attachment  should  have  been  made 
under  Section  234 ;  but  this  Section  relates 
to  moveable  property  to  which  a  debtor  is 
entitled,  subject  to  a  lien  or  right  of  some 
other  person,  to  the  immediate  possession 
thereof.  Hence  both  the  plaintiff  and  the 
debtor,  being  owners  of  half  shares,  were  both 
equally  entitled  to  the  immediate  possession 
of  the  property.  It  would  appear,  therefore, 
that  this  Section  does  not  apply.  On  the 
other  hand,  it  is  not  right  that  a  co-parcener 
should  be  deprived  of  his  right  to  the  posses- 
sion of  a  property  by  his  attachment  in  con- 
sequence of  the  other  co-parcener's  debt. 
In  my  opinion,  the  half  share  of  the  two 
bullocks  should  only  have  Seen  sold,  but 
such  could  not  be  effected  without  attach- 
ment, and  this  could  only  be  done  by  seiz- 
ing the  animals,  which  act,  by  depriving,  as 
it  did,  the  plaintiff  of  his  right  to  the  half 
share,  must  be  considered  unfair  and  opposed 
to  equity. 

It  seems  necessary,  therefore,  that  a  re- 
ference on  this  question  should  be  made  to 
the  High  Court  as  prescribed  in  Section  28 
of  A61  XXIII.  of  1 861,  and  that  the  Court 
should  proceed  in  this  case  under  Section  29 
of  the  A6t,  and  pass  a  decree  contingent 
upon  the  opinion  of  the  High  Court  on  the 
point  referred. 

Being  of  opinion,  therefore,  that  no  specific 
rule    exists  relative  to  this  attachment,    I 


conceive  that  the  Lower  Court  has  acted  in 
accordance  with  justice,  equity,  and  good 
conscience  as  enjoined  in  Regulation  III.  of 
I793>  Section  21  ;  and  that,  as  the  plaintiff 
and  defendant  (the  debtor)  were  brothers, 
and  the  plaintiff  claimed  the  bullocks  as  his 
own  exclusive  property,  and  thus  tried  to 
deprive  the  judgment- debtor  of  bis  just 
rights  to  the  half  share  of  the  property,  there 
was  no  other  course  left  to  the  Lower  Court 
than  to  proceed  as  it  did.  I,  therefore,  do  not 
interfere  with  the  attachment  and  sale  of 
the  property,  and  consequently  no  damages 
can  be  awarded. 

The  appeal  is  dismissed  with  costs  and 
interest,  but  execution  is  stayed  until  the 
opinion  of  the  High  Court  is  ascertained. 

The  Judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacocky  C,  J, — We  think  that  the  defend- 
ant is  not  liable  to  damages  in  this  suit  in 
respect  of  the  attachment  of  the  bullocks. 
They  were  attached  under  a  warrant  issued 
by  the  Court.  We  do  not  understand  why 
so  long  a  period  as  4  years  and  ii  months 
was  occupied  in  determining  such  a  question 
as  whether  4  bullocks  belonged  to  the 
judgment-debtor  or  to  the  present  plaintiff, 
or  whether  they  were  jointly  entitled  to 
them.  Nor  do  we  understand  why  the 
bullocks  were  detained  under  attachment 
pending  that  litigation,  and  after  the  claim 
preferred  to  them  by  the  plaintiff  had  been 
allowed. 


The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Jurisdiction  (of  Assistant  and  Deputy  Cornmis- 
sionifs  in  Chota  Nagpore). 

Reference  to  the  High  Court  by  Lieut. -CoL 
Daviesy  Judicial  Commissioner  of  Chota 
Nagpore, 

Dhodheyah  (Defendant),  Appellant, 

versus 

Munaran  Tewary  and  others  (plaintiffs), 

Respondents. 

An  Assistant  Commissioner  in  Chota  Nagpore  (exer* 
cising  the  powers  of  a  Sudder  Ameen)  has  no  jurfedic* 
lion  to  try  a^uit  valued  at  2,800  rupees.  The  suit  is 
do^i^ntzable  by  a  Deputy  Commissioner,  who  has  the 
powers  of  a  Principal  Sudder  Ameen. 

h 
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Case, — On  the  7th  January  last  a  petition 
of  appeal  was  filed  in  this  Court  against  the 
order  of  Lieutenant  E.  G.  Lillingslon,  Assist- 
ant Commissioner,  Loharduggah  Division, 
dated  i8th  December  last,  refusing  to  admit 
to  review  his  own  judgment,  dated  5th  idem, 
in  a  suit  for  possession  under  Section  15,  Act 
XIV.  of  1859.     • 

Colonel  Dalton,  who  then  held  temporary 
charge  of  my  office,  sent  for  the  proceedings 
of  the  Lower  Court,  with  a  view  to  ascertain 
how  a  dispute  between  landlord  and  tenant 
for  possession  was  adjudicated  under  Act 
XIV.  of  185^  and  the  papers  have  now 
come  before  me. 

The  law  is  silent  as  to  the  jclass  of  Courts 
before  which  suits  of  this  nature  should  be 
brought ;  but,  as  Lieutenant  Lillingston,  As- 
sistant Commissioner,  is  vested  with  the  pow* 
ers  of  a  Sudder  Ameen  only,  and  this  suit  is 
valued  at  Rupees  2,800,  it  appears  to  me  that 
Lieutenant  Lillingston  had  no  jurisdiction  in 
the  case,  but  that  it  ought  to  have  been  filed 
in  the  Court  of  the  Deputy  Commissioner 
vested  with  the  powers  of  a  Principal  Sud- 
der Ameen.  If  this  view  is  correct,  the 
proceedings  of  the  Assistant  Commissioner, 
Lieutenant  Lillingston,  should  be  quashed  as  | 
being  without  jurisdiction,  and,  consequently,  I 
null  and  void.  ! 

The  judgment  0/  the   High    Court    was  \ 

dehvered  as  follows  by — 

I 

Peacock  J  C.  J. — We  think  that  the  As- 
sistant Commissioner,  exercising  the  powers 
of  a  Sudder  Ameen,  had  no  jurisdiction  to 
try  this  suit,  and  consequently  that  his  pro- 
ceedings ought  to  be  quashed.  We  think, 
also,  that  the  pfaint  ought  to  be  returned,  in 
order  that  the  same  may  be  presented  in  the 
Court  of  the  Deputy  Commissioner  (who  has 
the  powers  of  a  Principal  Sudder  Ameen) 
and  heard  ^y  him,  and  we  order  that  that 
be  done,  unless  cause  be  shown  before  this 
Court  to  the  contrary  within  three  weeks 
from  the  date  of  the  service  of  vlhis  order 
upon  the  parties. 

VoL  VII. 


The  8th  April  1867. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Case  No.  260  of  1866. 

Limitation^Section  11,  Act  XIV.  of  z$59— Re* 
▼eraioner— Adoption. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  a4*Per^ 
gunnahs,  dated  the  r^th  January  1866, 

Juggendronath  Banerjee  (Plaintiff), 
Appellant, 

versus 

Rajendronath  Holdar  and  others  (Defend- 
ants), Respondents, 

Afr,  R,  T,  Allan  and  Baboos  Kalee  Mohun 
Doss  and   Annund  Chunder   Ghosal  for 

Appellant. 

> 

Baboos  Kishen  Kishore  Ghose,  Juggoda* 
nund  Mookerjee,  Kadernath  Chatterjee^ 
Sreenath  Doss^  Ashootosh  Dhur^  Dwarka* 
nath  Banerjee^  and  Romesh  Chunden 
Mitter  for  Respondents.  ^   ; 

The  right  of  a  reversionary  heir  to  succession  on  the 
death  of  a  widow  in  possession  is  a  contingent  one; 
It  is  only  on  the  death  of  the  widow,  when  his  rights  as 
reversioner  are  converted  into  a  right  to  immediate 
possession,  that  he  is  required  to  sue  for  possession  of 
the  estate.  The  mere  fact  of  ^  the  adoption  of  another 
party  does  not  prejudice  his  rights.  Those  rights  are 
invaded  only  when  the  adopted  son,  on  the  death  of 
the  widow,  takes  possession  of  the  property  as  adopted 
son.  Section  1 1 ,  Act  XI  V\  of  1S59,  has  no  application  to 
such  a  case. 

Trevor,  J, — Plaintiff  Jug^ndronath 
Banerjee  sues  the  defendant  Rajendronath* 
Holdar  and  others  for  possession  of  certain 
real  and  personal  property. 

Plaintiff  alleges  that  the  late  Kalee  Per-, 
shad  Holdar,  his  maternal  uncle,  died  in  the 
month  of  Assin  1244,  leaving  his  childless 
widow  Matunginee  Debea  as  his  heiress; 
that  she,  during  her  lifetime,  held  posses- 
sion of  the  entire  estate  left  by  him,  and 
died  on  the  29th  Jeyt  1221  ;  that,  on  her 
death,  plaintiff  and  his  minor  brother  Kami- 
khanath  Bdnerjee  were,  according  to  the. 
Hindoo  Law,  the  surviving  heirs  to  her 
husband,  they  being  the  grandsons,  the 
daughters  sons  of  her  husband's  father: 
that  as  his,  plaintiff's,  brother  was  a  minor, 
he,  plaintiff,  proceeded  to  take  possession 
of  his  maternal  uncle's  estate  and  of  his 
right  of  rotation  of  worship  in  the  temple 

^  53-a 
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the  respondent  in  this  case.  No  decision 
was  given  with  reference  to  the  two  bullocks 
which  died,  and  until  the  plaintiff  has  estab- 
lished his  right  to  a  share  in  this  property, 
he  cannot  sue  any  person  for  damages  under 
this  head. 

Now,  the  bullocks  were  sold  on  the  6th 
February  1 866,  and  this  action  was  instituted 
on  the  30th  June  following.  Consequently, 
as  the  cause  of  action  continued  up  to  the 
date  of  sale,  the  Moonsiff  was  wrong  in 
holding  that  the  suit,  so  far  as  regarded  the 
claim  to  the  amount  of  damages,  was  barred. 
The  plaintiff,  in  the  event  of  his  proving  that 
the  attachment  was  illegal,  is  entitled  to 
damages  accruing  within  one  year  prior  to 
the  date  of  institution  of  the  suit. 

The  next  question  for  consideration  is 
whether  the  attachment  was  illegal.  It  has 
been  proved  in  a  civil  action  that  the  debtor 
had  only  a  half  share  of  the  two  surviving 
bullocks.  The  attachment  was  made  under 
Section  233  of  Act  VIII.  of  1859,  and  the 
bullocks  were  kept  in  the  custody  of  the 
Nazir.  The  plaintiff's  pleader  argues  that 
the  attachment  should  have  been  made 
under  Section  234 ;  but  this  Section  relates 
to  moveable  property  to  which  a  debtor  is 
entitled,  subject  to  a  lien  or  right  of  some 
other  person,  to  the  immediate  possession 
thereof.  Hence  both  the  plaintiff  and  the 
debtor,  being  owners  of  half  shares,  were  both 
equally  entitled  to  the  immediate  possession 
of  the  property.  It  would  appear,  therefore, 
that  this  Section  does  not  apply.  On  the 
other  hand,  it  is  not  right  that  a  co-parcener 
should  be  deprived  of  his  right  to  the  posses- 
sion of  a  property  by  his  attachment  in  con- 
sequence of  the  other  co-parcener's  debt. 
In  my  opinion,  the  half  share  of  the  two 
bullocks  should  only  have  6een  sold,  but 
such  could  not  be  effected  without  attach- 
ment, and  this  could  only  be  done  by  seiz- 
ing the  animals,  which  act,  by  depriving,  as 
it  did,  the  plaintiff  of  his  right  to  the  half 
share,  must  be  considered  unfair  and  opposed 
to  equity. 

It  seems  necessary,  therefore,  that  a  re- 
ference on  this  question  should  be  made  to 
the  High  Court  as  prescribed  in  Section  28 
of  Aa  XXIII.  of  186  r,  and  that  the  Court 
should  proceed  in  this  case  under  Section  29 
of  the  A6t,  and  pass  a  decree  contingent 
upon  the  opinion  of  the  High  Court  on  the 
point  referred. 

Being  of  opinion,  therefore,  that  no  specific 
rule    exists  relative  to  this  attachment,    I 


conceive  that  the  Lower  Court  has  acted  in 
accordance  with  justice,  equity*  and  good 
conscience  as  enjoined  in  Regulation  III.  of 
1793,  Section  21  ;  and  that,  as  the  plaintiff 
and  defendant  (the  debtor)  were  brothers, 
and  the  plaintiff  claimed  the  bullocks  as  his 
own  exclusive  property,  and  thus  tried  to 
deprive  the  judgment-debtor  of  his  just 
rights  to  the  half  share  of  the  property,  there 
was  no  other  course  left  to  the  Lower  Court 
than  to  proceed  as  it  did.  I,  therefore,  do  not 
interfere  with  the  attachment  and  sale  of 
the  property,  and  consequently  no  damages 
can  be  awarded. 

The  appeal  is  dismissed  with  costs  and 
interest,  but  execution  is  stayed  until  the 
opinion  of  the  High  Court  is  ascertained. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — • 

Peacock,  C  J.— We  think  that  the  defend- 
ant is  not  liable  to  damages  in  this  suit  in 
respect  of  the  attachment  of  the  bullocks. 
They  were  attached  under  a  warrant  issued 
by  the  Court.  We  do  not  understand  why 
so  long  a  period  as  4  years  and  1 1  months 
was  occupied  in  determining  such  a  question 
as  whether  4  bullocks  belonged  to  the 
judgment-debtor  or  to  the  present  plaintiff, 
or  whether  they  were  jointly  entitled  to 
them.  Nor  do  we  understand  why  the 
bullocks  were  detained  under  attachment 
pending  that  litigation,  and  after  the  claim 
preferred  to  them  by  the  plaintiff  had  been 
allowed. 


The  6th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
justice,  and  the  Hon'ble  L.  S.  Jackson, 
yudge. 

Jnrisdiction  (of  Assistant  and  Deputy  Commis- 
sion|fs  in  Chota  Nagpore). 

Reference  to  the  High  Court  by  Lieut, -CoL 
DavieSy  Judicial  Commissioner  of  Chota 
Nagpore, 

Dhodheyah  (Defendant),  Appellant^ 

versus 

Munaran  Tewary  and  others  (plaintiffs), 

Respondents,     • 

An  Assistant  Commissioner  in  Chota  Nagpore  (exer- 
cising the  powers  of  a  Sudder  Ameen)  has  no  jurisdic* 
tion  to  try  a^uit  valued  at  a,8oo  rupees.  The  suit  is 
cognizable  by  a  Deputy  Commissioner,  who  has  the 
powers  of  a  Principal  Sudder  Ameen. 
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Case, — On  the  7th  January  last  a  petition 
of  appeal  was  filed  in  this  Court  against  the 
order  of  Lieutenant  K.  G.  Lillingston,  Assist- 
ant Commissioner,  Loharduggah  Division, 
dated  i8th  December  last,  refusing  to  admit 
to  review  his  own  judgment,  dated  5th  idem, 
in  a  suit  for  possession  under  Section  15,  Act 
XIV.  of  1859.     • 

Colonel  Dalton,  who  then  held  temporary 
charge  of  my  office,  sent  for  the  proceedings 
of  the  Lower  Court,  with  a  view  to  ascertain 
how  a  dispute  between  landlord  and  tenant 
for  possession  was  adjudicated  under  Act 
XIV.  of  1859U  and  the  papers  have  now 
come  before  me. 

The  law  is  silent  as  to  the  jclass  of  Courts 
before  which  suits  of  this  nature  should  be  |  j^^.  R,  T,  Allan  and  Baboos  Kalee  Mohun 
brought;  but,  as  Lieutenant  Lillingston,  As-  Doss  and  Annund  Chnnder  Ghosal  for 
sistant  Commissioner,  is  vested  with  the  pow-  j  Appellant. 

^'^^!!lA^jttl!!:T^l''^}:i^^^^^  A'«>i.«   Kishore    Ghost,    Juggoia* 

,4.  *^     ^  .  -.        fiund   Mookerjee^    Kadernath    ChatterjUt 

Sreenath  DosSy  Ashootosh  Dhur^  Dwarka* 
nath  Barter jeiy  and  Roniesh  Chundt^ 
Miller  for  Respondents.  ; 


The  8th  April  1867. 

Preset!  I  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Case  No.  360  of  1866. 

Limitation— Section  11,  Act  XIV.  of  z$59— Re* 
,       ▼ersioner— Adoption. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  24*Per* 
gunnahsy  dated  the  isth  January  1866, 

Juggendronath  Banerjee  (Plaintiff), 
Appellant, 

versus 

Rajendronath  Holdar  and  others  (Defend- 
ants), Respondents,  , 


valued  at  Rupees  2,800,  it  appears  to  me  that 
Lieutenant  Lillingston  had  no  jurisdiction  in 
the  case,  but  that  it  ought  to  have  been  filed 
in  the  Court  of  the  Deputy  Commissioner 
vested  with  the  powers  of  a  Principal  Sud- 
der  Ameen.    If    this   view  is  correct,   the 


The  right  of  a  reversionary  heir  to  succession  on  the 
death  of  a  widow  in  posRession  is  a  conting'ent  one; 


,.  r    1.      A     •  r->  It  is  only  on  the  death  of  the  widow,  when  his  riirbts  as 

proceeamgs  of  the  Assistant  Commissioner,  j  reversioner  are  converted  into  a  right  to  immediate 

Lieutenant  Lillingston,  should  be  quashed  as  I  Rf«session,  that  he  is  required  to  sue  for  possession  of 

.         ,  "®  estate.    The  mere  fact  of  the  adoption  of  another 

being  without  jurisdiction,  and,  consequently,    party  does  not  prejudice  his  rights.     Those  rights  8r« 
null  and  void  '       invaded  only  when  the  adoptM  son,  on  the  death  of 

the  widow,  takes  possession  of  the  property  as  adopted 
;  son.    Section  1 1,  Act  XIV\ of  1859,  has noappUcation to 
The  judgment  of  the    High    Court    was  \  s"c*i  *  case. 

delivered  as  follows  by—  Trevor,     J, — Plaintiff     Juggendronath 

'  Banerjee  sues  the  defendant   Rajendronath* 
Peacocky   C,  7.— We  think  that  the   As-  i  Holdar  and  others  for  possession  of  certain 

.,     .  rk •    .  •  •       •!.  real  and  personal  property. 

sistant  Commissioner,  exercising  the  powers  |  ^  v    i     j 

£      c  jj      A  L  J        •    •  J-  .'      *         Plaintiff  alleges  that  the  late  Kalee  Per- 

of  a  Sudder  Ameen,  had  no  jurisdiction  to :  ^^^^  ^^^^^^^  j^?  ^^^^^^^,  ^^^j^^  ^j^j  j^  ^^^ 

try  this  suit,  and  consequently  that  his  pro- 1  month  of  Assin  1244,  leaving  his  childless 
ceedings  ought  to  be  quashed.     We  think,    widow  Matunginee  Debea  as  his  heiress ; 

«i«^  .u  » .1       f  •  *        \..  ^    x.     ^,      «^    •      that  she,  during  her  lifetime,   held  posses- 
also,  that  the  pfaint  ought  to  be  relumed,  m    ^.^^  ^^  '^^^^  ^^^^^  ^^^^^^  ,^^^'  ^^  j^.^^  ^^^^ 

order  that  the  same  may  be  presented  m  the  ,  died  on  the  29th   Jeyt   1221 ;  that,  on  her 
Court  of  the  Deputy  Commissioner  (who  has    death,  plaintiff  and  his  minor  brother  Kami- 


the  powers  of  a  Principal  Sudder  Ameen) 
and  heard  ^y  him,  and  we  order  that  that 
be  done,  unless  cause  be  shown  before  this 


khanaih  Banerjee  were,  according  to  the. 
Hindoo  Law,  the  surviving  heirs  to  her 
husband,  they  being  the  grandsons,  the 
daughter's   sons  of   her  husband's    father: 


from  the  date  of  the  service  of  Jhis  order  j  ^f  ^is  maternal   uncle's  esUte  and  of  his 

upon  the  parties.  right  of  rotation  of  worship  in  the  temple 
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of   Kaleeghit;   that    he   was   opposed    by 
Rajendronath  Hoidar    and    the    other    de- 
fendants who  hold  possession  of  the  pro- 
perty without  any  title  to  it;  that,   as  his 
brother  is  a  minor,  he  now  sues  for  his  own 
eight  annas  of  his  maternal  uncle's  property. 
The     defendant     Rajendronath     Hoidar 
pleads  that  he  is  the  adopted  son  of  Kalee 
Pershad,  plaintiff's  maternal  uncle,  having 
been  duly  adopted  by  his  wife  Maiunginee 
Debea  In  Assin  1255,  in  conformity  with  a 
deed  of  permission  executed  and  dated  1 6th 
Assin  1244  or  in  1857,  and  that  he  has  been 
in  possession  of  the  property,  holding  ad- 
versely to  the  plaintiff,  and  with  his  know- 
ledge since  the  month  of  Assin  1255,  when 
he  was  adopted  by  Matunginee  Debea  under 
permission  from  her  husband  Kalee  Pershad 
Hoidar  since  deceased;  that,  consequently, 
he  is  out  of  Court  under  the  Statute  of  Limit- 
ation,   he    not    having    sued    within    such 
time  after  his  minority  as  is  prescribed  by 
law ;  that,  the  late  Kalee  Pershad  having  no 
child  of  his  loins,  he,  previous  to  his  death,  on 
the  i6th  Assin  1244,  executed  and  delivered 
to  his  wife  Matunginee  Debea  a  deed  of  per- 
mission to  adopt  a  son,  which  provided  that 
his,  Kalee  Pershad's,  mother Jeomonee  should 
hold  possession  as  manager  of  his  entire  estate 
during  her  lifetime ;  and  that,  on  her  death, 
his  widow  should  remain  in  possession  of 
nine  annas  during  her  lifetime  and  his,  Kalee 
Pershad's,  four  sisters  of  seven  annas  of  the 
estate,  and,  on  the  death  of  his  widow,  his 
adopted  son  should  be  entitled  to  possession  of 
the  nine  annas,  and,  on  the  death  of  the  afore- 
said four  sisters,  the  children  of  such  of  them 
as  might  have  offspring  should  take  the  seven 
annas ;  that,  under  this  deed,  his,  defendant's, 
paternal  grandmother,  Jeomonee,  held  pos- 
session as  manager  of  the  en^re  estate ;  that, 
after  her,  Matunginee  remained  in  possession 
of  nine  annas,  aud  Jugodumba  Debea  and 
others  four  sisters,  remained  in  possession  of 
seven-annas  share ;  that  the  said  Matunginee, 
on  the  31st  Assin  1255,  his  natural  father  and 
mother  having  given  him  for  adoption  when 
only  a  year  old,  adopted  him  with  all  the  proper 
ceremonies,  and  that  his  mother  Matunginee 
started  for  Benares  on  the  21st  Jeyt  1271, 
and  died  there  on  the   23  rd  of,  the   same 
month;  that  he  consequently  is  entitled  to, 
and  holds,  nine  annas  of  the  properly  of  Kalee 
Pershad  Hoidar  according  to  the  tenor  of  the 
deed  of  i6lh  Assin  1244  executed  by  him; 
that  plaintiff's  mother  and  her  sister  hold 
possession  of  the  other  seven  annas,  and  plaint- 
iff has  been  living  always  with  his  mother  and 
managing  the   worship    of    the    temple    at 


Kaleeghit  during  his  mother's  term  of  rota- 
tion ;  that,  under  these  circumstances,  plaint- 
iff's present.unfoimded  action  should  be  dis- 
missed with  costs. 


« 


The  Principal  Sudder  Ameen  laid  down 
the  following  issues : — /j/,  Is  the  suit  barred 

by  Limitation  ? 

«         •         ft         *«       ft         ft 

'  The  issue  in  bar  of  the  hearing  of  the 
''suit  arises,"  remarks  the  Principal  Sodder 
Ameen,  ''from  the  averment  contained  in 
*'  the  defendant's  answer  to  the  effect  that 
"  the  adoption  now  sought  to  be  set  aside 
"  under  color  of  an  action  for  possession  of 
"maternal  grandfather's  property  by  right 
"of  inheritance  took  place  on  the  31st 
"Assin  1256,  and  the  suit  was  brought  on 
"the  24th  Aghran  1271  B.  S.,  that  is,  16 
"years,  7  months,  and  23  days  after;  it  was. 
"  therefore,  clearly  barred  by  time,  the  more 
"  so  as  the  plaintiff  was  now  24  years  of 
\  "  age  after  attaining  his  majority  as  required 
j  "by  Section  11,  Act  XIV.  of  1859." 

The  Principal  Sudder  Ameen  then  pro- 
ceeds to  cite  a  decision  of  the  late  Sudder 
Court,  dated  3Td  August  1850  (Printed 
Reports,  page  369)  as  relied  on  by  the 
defendant's  pleaders,  and  a  decision  of  the 
High  Court,  dated  13th  December  1862, 
Marshall's  Reports,  page  221)  as  relied  on 
bv  the  defendant. 

"The  points,  therefore,"  proceeds  the 
Principal  Sudder  Ameen,  "which  have  to 
"be  enquired  into  and,  determined  with 
"  reference  to  the  law,  as  laid  down  by  the 
"  two  decisions  cited,  are — 

"  ist. — Had  the  widow  formally  assented 
"  to  the  succession  of  the  defendant  Rajen- 
"  dronath  Hoidar  as  an  adopted  son  to 
"  the  estate  of  her  husband  ?  and 

"  2nd, — Did  the  plaintiff,  by  his  acts  and 
"conduct  or  declaration,  show  that  he  did 
"  not  know  of  the  adoption,  or  ignored  it 
"  as  valid  ? '' 

The  first  question  the  Principal  Sudder 
Ameen  answers  in  the  affirmative,  and  the 
second  in  the  negative,  and'he  then  sums 
up  the  first  issue  in  the  following  terms  : — 

"  Plaintiff  thus  comes  into  Court  nearly 
"  16  years  after  the  defendant's  adoption, 
"  when  the  defendant  had  been  received  into 
"the  family  and  recognized  and  treated  by 
'*  every  member  thereof  as  the  adopted  son 
"  of  Kalee  Pershad,  to  deny  and  dispute  it, 
"  placing  the  defendant  therefore  in  a  position 
"  of  no  ordinary  difficulty  to  prove  the 
"  genuinedess  of  the  deed  of  permission  and 
"  the  validity  of  the  adoption  when  no  one 
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''  within  this  long  period  had  questioned  it. 

*'  From  these  circumstances  I  am  of  opinion 

*■'  that  plaintiff's  suit,  not  having  been  brought 

''  within  three  years  after  attaining  his  ma- 

'•  jority,  as  provided  by  Act  XIV.  of  1859,  is 

"  clearly  barred   by  time,   as  ruled   by  the 

*•  two  decisions  of  1850  and  1856  referred 

**  to  in  the  High  Court's  decision  of  1862." 
«        «     •  »        «        «        « 

The  issue  in  bar,  observes  the  Principal 
Sudder  Ameen,  arises  from  the  averments 
made  in  defendant's  answer.  What,  then,  are 
defendant's  averments  ?  The  defendant's 
averments  connected  with  his  plea  in  bar  on 
the  Statute  of  Limitation  are  that  "  he  has 
acquired  his  title  in  the  estate  of  his  adopt- 
ing father,  and  held  adverse  title  and  posses- 
sion in  the  presence  and  with  the  knowledge 
of  plaintiff  and  his  late  eldest  brother  since  the 
month  of  Assin  1355,  when  he  was  adopted 
by  Matunginee  Debea,  under  permission  from 
her  husband  Kalee  Pershad  Holdar;  that, 
as  he  was  adopted  according  to  Hindoo  Law, 
and  has,  by  a'title  adverse  to  plaintiff,  become 
legally  entitled  to  the  property  in  suit  as 
adopted  son  in  thepresenceof  the  plaintiff,  his, 
plaintiff's,  suit  is  barred  by  limitation  under 
Act^IV.  of  1859,  ^c  ''Ot  having  sued  within 
such  time  after  the  attainment  of  his  major- 
ity as  prescribed  by  law.  He  is  now  more 
than  24  years  old  ;  and  as  he  has  sued  after 
the  lapse  of  more  than  three  year^  from  the 
attainment  of  majority,  he  is  out  of  time." 

Now,  it  is  clear  that  the  defendant  consi- 
ders his  adoption  by  his  mother  as  creating  a 
title  adverse  to  plaintiff's  cause  of  action, 
and  that,  as  plaintiff  was  then  a  minor,  as 
he  has  not  instituted  his  suit  within  three  years 
from  the  attainment  of  his  majority,  plaintiff 
is  out  of  Court ;  but  we  think  that  this  view 
of  plaintiff's,  position  is  altogether  erroneous. 
The  plaintiff  is  the  reversionary  heir  of  Kalee 
Pershad  Holdar,  and,  under  Hindoo  Law,  his 
rights  to  succession  until  the  death  of  Kalee 
Pershad's  widow  was  a  contingent  one,  that 
is,  he  might,  on  her  death,  be  the  reversion- 
ary, heir,  or  he  might  not.  Consequently, 
until  her  death,  when  his  rights  as  reversioner 
were  converted  into  a  right  to  immediate 
possession,  he  was  not  reopired  to  sue  for 
possession  of  thejestatc  qf  Kalee  Pershad 
Holdar.  The  mere  fact  of  the  adoption  of 
the  defendalit  did  not  prejudice  plaintiff's 
eventual  rights.  Those  rights  were  only 
invaded  so  as  to  give  him  a  cause^f  action 
against  Rajendronauth  Holdar,  >trhen  the 
defendant,  on  the  death  of  Matunginee,  took 
possession  gf  the  property  of  Kalee  Pershad 


Holdar  as  adopted  son,  and,  as  he  could  not 
succeed  of  right  as  reversioner  to  any  of  the 
property  during  Matunginee's  lifetime,  it 
was  not  incumbent  upon  him  to  consider 
the  possession  of  Kalee  Pershad's  sisters  as 
aught,  save  Matunginee's  possession.  But, 
even  if  their  possession  be  considered  adverse 
to  plaintiff,  and  plaintiff's  cause  of  action  to 
have  arisen  as  regards  them  at  the  date  of 
the  death  of  Jeomonee,  when,  under  the  wilU 
they  were  entitled  to  succeed  to  the  seven 
annas,  plaintiff  is  \vithin  time,  Jeomonee,  it 
appears  from  the  evidence,  having  died 
within  twelve  years  prior  to  the  institution  of 
the  suit. 

We  think,  therefore,  that  the  application 
by  the  Principal  Sudder  Ameen  of  Sectioti 
1 1  of  Act  XIV.  of  1859  to  the  present  case  is 
altogether  erroneous. 

Moreover,  the  two  decisions  of  the  late 
Bhyrub  Chunder  Chow-    Sudder    Court  Cited 

dhry,  Plaintiff,  Appellant,     by  him  in  support  of 

versus  the    view  which    he 

Kallyktshen    Roy    and      1.      *.  1       i_ 

others.  Defendants,   Res-    "^s  taken  by  no  mcans 

pondents,  page369of  De-     SUpport     that     view* 

cisions  for  1850.  \^  jhe  case  of  1850 

there  was  not  only  an  adoption,  but  a  suc^ 
cession  to  the  estate  of  the  deceased  father 
under  that  adoption  during  the  lifetime  of 
the  widow.  Under  these  circumstances  the 
Court  held  that  there  was  a  clear  proprie- 
tary  possession  in  the  adopted  son  from  the 
date  on  which  his  name  was  recorded  in  the 
public  revenue  books  as  owner  ;  that  he  had 
since  then  the  whole  proprietary  right  in 
himself,  and  that  the  injur}'  or  cause  of  ac- 
tion to  the  plaintiff  was  from  the  date  at 
which  proprietary  possession,  not  as  by  title 
from  the  widow,  but  as  by  rightful  descent 
from  her  husbanj),  was  assumed  by  the  alleged 
adopted  son. 

Again,  in  the  case  of  1856,  which  was 
reviewed  in  1857,  the  Court  renjarks  "  that 

there  is  the  fact  of 

versus  fact  that,  for  2  5  years, 

Radha  Madhub   Udhi-    either  aloneorincon- 

"b'JbUdlla^rS."  l^ntiff"    cert  with  his  adopted 

Respondents,    page    45«     n^OlnCr,  the    name  Ot 

of  Decision  for  18^6,  and  Gobind  Kishore  was 
pa^  377  of  Decisions  for  recorded  as  proprie- 
'  ^^'  tor  ;  and  that  he  was 

in  possession  either  sole  or  jointly  with 
her  of  the  properly  under  the  adoption  ; 
and  that  the  parties  now  suing  to  set  aside 
the  adoption  have,  by  their  repeated  presence 
at  ceremonies,  recognized  the  status  of  the 
defendant."  J 
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In  both  these  cases  there  was  an  adverse 
possession  taken  up  and   asserted   by  the 
adopted  son  during  the  mother's  lifetime, 
and  in  the  latter  case  there  were  some  other 
strong  facts  showing  the  recognition  of  the 
defendant's    status    by    the    plaintiff,    and 
on  these  grounds  the  Court  held  that  the 
Statute  would  run  against  the  reversioner 
before  the  death  of  the  widow.     But  in  the 
present  case,  it  is  not  averred,  nor  is  it  at- 
tempted to  be  proved  on  the  evidence,  that 
the  adopted  son  obtained  possession  of  nine 
annas  of  the  property  during  his  mother's 
lifetime,  or  that  plaintiff  ever  by  any  act 
recognized  the  status  of  the  defendant.    In 
fact,  we  observe  that  the  Principal  Sudder 
Ameen  considered  that    the    plaintiff  was 
bound  to  prove  that  he  did  not  know  of 
the  adoption  or  regarded  it  as  valid,  entirely 
reversing  the  correct  order  of  things.    These 
cases  in  no  way,  therefc»re,  support  the  Prin- 
cipal Sudder  Ameen's  finding,  and  we  may 
add  that  the  ruling  in  these  cases  can  never 
be  applied  to  simple  averments  made  in  a 
defendant's  written  statement,  but  are   ap- 
plicable only  after  those  averments  have  been 
proved  by  the  parties  making  them  by  good 
and  sufficient  evidence. 

For  the  reasons  stated  above,  we  think  that 
the  plaintiff,  suing  as  reversionary  heir  of 
the  husband  of  Matuuginec,  who  died  in 
Jeyt  1371,  is  quite  within  time,  and  that 
his  suit  is  not  barred  by  the  Statute  of 
Limitations. 

a  o  *  « 


J/r.  R'  T,  Allan  and  Baboo  Bhowanee 
Churn  Duti  for  Appellants. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Anund  Chunder  GhosaMor  Respondent. 

A  and  other  decree-holders  sold  their  right  and  In- 
terest in  the  decree  to  B,  Subsequently  A^&  right  and 
title  were  sold  in  satisfaction  of  a  decree  against  him, 
and  purchased  by  C.  B  sued  C,  but  failed  to  establish 
her  title  to  A*s  share  and  to  set  asFde  the  sale  to  C  The 
decree-holders  having  appeared  in  that  case  and  deposed 
that  they  had  parted  with  their  rights  to  B — Held 
that  they  could  not  now  be  allowed  to  resume  them 
without  a  re-transfer  from  her,  or  because  she  failed  to 
make  good  her  title  in  her  suit  against  C. 

Lochj  y. — 1'he  decree  in  this  case  was 
obtained  on  12th  May  1840,  giving  posses- 
sion to  the  plaintiffs,  Luckhee  Narain  and 


The  8th  April  1867. 

Present : 

the  Hon^ble  G.  Loch  and  A.^G.  Macpherson, 

Judges, 

EztCtttion-*Sale  of  rights  of  decree -holders. 

Case  No.  706  of  1866. 

Miscellaneous  Appeal  from  an  order  passed  by 
Mr.  F.  Z.  Beaufort,  Judge  of  the  24'Per' 
gunmahs,  dated  the  i8th  June  1866,  affirm- 
ing an  order  passed  by  Baboo  Kylash 
Chunder  Deb,  Principal  Suddtr  Ameen  of 

.    that  District,  dated  the  20th  April  1S66, 

lluro  Pershad  Roy  Chowdhry  and  another 
(Judgment-debtors),  Appellants, 

versus 

Ram  Chunder  fiaboo  (Decree-bolder), 
Respondent,     ^ 


three    others.     Application     for    execution 
was  made  on  20th  June  1849,  but  was  re- 
jected on  the  ground  that  no  boundaries  were 
given  in  the  decree,  and  consequently  the 
decree  could  not  be  enforced.    A  fresh  ap- 
pHcation  was  made    on    3rd    June    i860. 
Notice  was  served  on  the  judgment-debtor 
on  29th  November  i860,  and  on  5th  Decern- 
ber  1 860  he  appeared  and  raised  certain  ob- 
jections to  the  execution.     The  case  remain- 
ed pending  till  26th  December  1861,  when 
an  order  was  passed  for  hearing  the  case  on 
20th  January    1862.     It   was  not,  however, 
Qnally  disposed  of  till  the  22nd  August  i86z, 
when    it   was    struck    off    the  file   without 
any  determination  being  come  to  on  the  ob- 
jection raised  by  the  debtor.     Applications 
for  execution  were  made  in  1864  and  1865, 
and  the  present  application  was  put  in  on  the 
8ih  January  1866. 

On  the  application  for  execution  presented 
in  1864,  notice  was  served  on  the  debtor, 
and  return  made  by  the  Nazir  on  29th 
August  1864,  and  the  case  was  stnttk  off  on 
16th  December  following.  In  1865  a  notice 
was  served  on  3rd  March,  and  the  defendant 
appeared  and  raised  certain  objections. 
The  case  was  heard,  and  the  objections  were 
overruled,  and  possession  was  directed  to  be 
given.  An  application  for  review  was  put 
in  on  28th  August  1865,  and  the  execution- 
case  was  struck  off  the  file  on  1 5th  Septem- 
ber 1865. 

Three  objections  are  raised  in  special  ap- 
peal to  the  orders  passed  by  the  Low*er 
Courts  directing  the  execution  to  proceed  : 
ist,  limitation  ;  2nd,  that  the  decree-holders 
have  no  longer  any  interest  ih  the  decree 
which  they  seek  to  execute ;  and,  jrd,  the 
decree  aannot  be  executed,  there  being  no 
boundaries  mentioned  in  the  decree. 

We  think  the  plea  of  limitation  must  be 
rejected,  for  we  find  that  in  1865  the  decree- 
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holder  did  take  effectual  steps  to  execute  the  original  decree-holders,  she  having  for 
the  decree,  and  the  Court,  after  disposing  of  some  reason  failed  to  have  her  own  name 
the  objections  raised  by  the  debtor,  directed    substituted  for  theirs.     We  reject  the  second 


possession  to  be  given.  Why  possession 
was  not  taken  at  that  time,  ^ve  are  not 
shown. 


objection. 

As  to  the  third  objection  we  sec  no  force 
in   it.     The  property  called    a    "giirbari 


•  »> 


The  second  objection  is  to  the  following  !  describes  itself,  and  does   not  require  to  be 
effect:  The  original  decree-holders,  Luckhee    more  particularly  described.     It  is  a  dwell- 


Narain  and  others,  sold  their  right  and  in 
terest  in  the  decree  to  Doya  Moyee  Chow- 
dhrain.     Subsequently,    the   right   and  title 
of  Luckhee  Narain  in  the  decree  were  sold 
in  satisfaction  of  a  decree  against  him,  and 
were  purchased  by  one  Sutrooghun.    Doya 
Moyee  brought  a  suit  to  substantiate    her 
title  to  this  share,  and  to  set  aside  the  sale ; 
and,  though  she  was  successful  in  the  first 
Court,  her  suit  was  dismissed  by  the  High 
Court   in   special    appeal    as    having   been 
brought    after    time.      The    decree-holders 
appeared  in  that  case,  and  deposed  that  they 
had  parted  with  their  rights  to  Doya  IMoyee, 
and  they  cannot  now  be  allowed  to  resume 
them  without  a  re-transfer  from  her,  or  be- 
cause she  failed  to  make  good  her  title  in 
the   suit  she   brought   against    Sutrooghun. 
A    judgment   of   the    Full    Bench   reported 
in    3    Weekly    Reporter,    page    90,    Civil 
Rulings,  is  quoted  in  support  Of  the  objec- 
tion now  raised.    But  we  find  that  the  facts 
of  that  case  were  quite  different  from  those 
in  this  case.     In  that  case  the  plaintiff  pur- 
chased the  lands  of  certain  parlies  which 
had  been  pledged  as  security  for  a  debt  to 
one  Seeta  Ram,  who  obtained  a  decree  on 
his  bond  for  the  sale  of  these  lands.     Plaint- 
iff,  to  protect  these  lands  from  sale,  pur- 
chased the  decree  from  Seeta  Ram.    After 
he  had  sold  the  decree,  Seeta  Ram  took  out 
execution  and  sold  the  property  in  question 
and  purchased  it  himself,  and  the  plaintiff 
then  sued  to  set  aside  the  sale  and  to  re- 
cover the  property.    The   Court  held  that 


ing  place  and  premises  surrounded  with  a 
moat,  and  this  description  is  sulBciently  ex- 
plicit to  allow  of  the  decree  for  possession 
being  executed.  We  reject  this  appeal  with 
costs. 


The  8th  April  1867. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Section  11,  ActXXIII.of  i86i->Ezecution— Sale. 
Case  No.  3103  of  1866, 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kalee  Kinkur  Roy,  Principal  Sud- 
der  Ameen  of  Chitlagong,  dated  the  jrd 
Maj  i866y  affirming  a  decision  passed  by 
Moiilvie  Syud  Mazurn  Hossain,  Sudder 
Ameen  of  that  District,  dated  the  24th 
November  186^. 

Issan  Chunder  Doss  (Defendant),  Appellant, 

versus 

Chundro  liodinee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Bamachurn  Banerjee  for 
Respondents. 

A  decree-liolder  took  out  execution  agfainst  A  and  B, 
When  B's  properly  was  attached,  his  widow  C  came 
forward  and  laid  claim  to  it  on  the  part  of  her  minor 
son,  urf^ing  that,  as  B  was  not  liable  under  the  decree, 


Construction    134I    was    never    intended    to  ^^  property  could  not  be  sold.    The  objection  was 

*:»nahl**  a  npr*jnn  in  tliP  nn«Jtinn  r>f  fhp  H*»fpnH  disallowed,   and   the   property   was   sold.     Hkld  that 

enaoie  a  person  m  the  position  01  tne  aetena-  section  1 1,  Act  xxiii.  of  iS6i,  did  not  prevent  c  from 

ant  Seeta  Ram  to  commit  a  fraud  by  hrst  •               ••    •        • 
selling  a  decree,  and  then  suing  out  execu- 


tion upon  it.  In  this  case,  there  is  no 
allegation  of  fraud.  Besides,  a  charge  of 
fraud  of  the  nature  mentioned  in  Seeta 
Ram's  case  cannot  be  raised  by  the  judg- 
ment-debtor. No  fraud  is  practised 
towards  him.  A  question  of  the  kind 
might  arise^  between  the  purchaser  Doya 
Moyee  and  the  original  decree-holders, 
her  vendors,  but  cannot  be  advanced  by  the 
debtor  as  a  bar  to  execution.     Nor  have  we 


suing  to  set  aside  that  sale  and  recover  B*s  property,  on 
the  ground  that  B  was  not  liable  under  the  decree. 


Loch,  y, — IssAN  Chunper,  the  defendant 
in  this  suit,  brought  an  action  for  damages 
against  Pitambur  and  Chundro  Bodtnee  and 
others,  and  on  8th  May  i860  obtained  a 
decree  against  Pitambur  personally  and 
against  Chundro  Bodinee,  Pitambur,  and 
Haroo  Dass,  as  heirs  and  in  possession  of  the 
property  left  by  Umbabutty.  In  that  case, 
Chundro  Bodinee,  styling  herself  the  widow 
of  Haroo  Dass,   appealed  to    the    Sudder 


any  ground  for  supposing  that  the'  purchaser  I  Court ;  and  from  the  judgment  of  that  Court, 
is  not  taking  out  execution  in  the  name  of   dated  24th  |'>bruary  1862;,  it  appears  that 
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the  sail  of  Issan  ChuDder  was  held  to  be 
barred  by  limitation,  and  Cbandro  Bodinee 
was  released  from  the  claim  in  the  following 
words:  "We  reverse  the  judgment  below 
so  far  as  it  affects  the  present  appellant/' 
Issan  Chunder  then  sought  execution  of  his 
decree  against  Pitambur  and  Haroo  Dass. 
When  the  property  of  the  latter  was  attach- 
ed, Chundro  Bodinee  came  forward  and  laid 
claim  to  it  on  the  part  of  her  minor  son, 
urging  that,  as  Haroo  Dass  was  not  liable 
under  the  decree,  his  property  could  not 
be  sold.  The  objection  was  disallowed,  and 
the  property  was  sold ;  and  the  object  of  the 
present  suit  is  to  set  aside  that  sale,  on  the 
ground  that  Haroo  Dass  was  not  liable  under 
the  decree. 

The  Lower  Courts  have  given  the  plaintiff 
a  decree,  and  the  defendant  comes  up  in 
special  appeal,  on  the  ground  that  the  Judge 
has  misconstrued  the  former  decree;  that 
the  present  suit  cannot  lie  under  the  provi- 
sion  of  Section  11,  Act  XXIII.  of  1861 ;  that, 
as  Umbabutty's  estate  was  made  liable,  the 
sale  of  it  must  stand ;  that  the  Ix)wer  Courts 
have  fallen  into  the  error  of  supposing  that, 
under  the  decree  of  1853,  the  whole  property 
in  dispute  in  the  present  case  belonged  to 
Haroo  Dass,  whereas  he  held  only  an  equal 
share  of  two-thirds  left  by  his  father  Tarinee 
Sunkur  to  his  widow  Umbabutty,  and  his  sons 
Pitambur  and  Haroo  Dass. 

We  find  from  the  decision  of  i860  (the 
copy  before  us  being  a  translation  into 
Bengalee  of  the  Judge's  decree,  and  not  a 
copy  of  the  original)  that,  when  Issan  Chun- 
der brought  that  suit,  Chundro  Bodinee  was 
a  widow.  The  name  of  her  husband  Haroo 
Dass  does  not  appear  among  the  defendants. 
Chundro  Bodinee  does  not  appear  to  have 
had  any  right  except  through  l^er  husband, 
and,  when  she  appealed  to  the  late  Sudder 
Court,  it  is  evident  that  she  did  so  as  the 
widow  of  Haroo  Dass,  and  the  effect  of  the 
Court's  order  dismissing  the  plaintiff's  suit 
against  her  was  to  release  the  property  of 
Haroo  Dass  which  she  held  for  her  son. 
How  th^t  property  was  afterwards  allowed 
to  be  sold  by  the  Lower  Court,  we  do  not 
understand.  The  present  suit  is  brought  by 
Chundro  Bodinee  in  her  son's  name  to  set 
aside  that  sale,  and  the  first  question  to  be 
disposed  of  is  whether,  looking  to  the  pro- 
visions of  Section  11,  Act  XXIII.  of  1861, 
such  a  suit  can  be  entertained.  The  Lower 
Courts  have  looked  upon  the  plaintiff's  son 
as  not  a  party  to  the  suit  of  i860 ;  but,  though 
his  name  does  not  appear,  it  is  evident  that 
his  mother,  as  representative  pi  his  father 


Haroo  Dass.,  was  a  party.  But  the  fact  is 
that,  in  that  case,  Chundro  Bodinee  was  not 
personally  liable  for  the  amount  decreed. 
She  was  made  a  party  as  representing  her 
deceased  husband  Haroo  Dass,  who  had 
succeeded  to  a  share  of  Umbabutty 's  proper- 
ty, and  she  was  liable  only  to  the  extent  of 
that  property  which  had  come  into  her  hands. 
She  was  released  from  the  cl^m  by  the  Sadder 
Court,  and  cannot,  therefore,  be  considered  as 
a  party  to  the  suit  in  such  a  sense  as  to  en- 
able the  decree-holder  to  take  out  execution 
against  her  or  any  property  of  Umbabutiy's 
found  in  her  hands,  for  the  Court  declared 
the  plaintiff's  claim  in  that  case  to  be  barred 
by  limitation.  If,  then,  the  property  of  Haroo 
Dass  was  subsequently  sold,  notwithstanding 
the  order  of  the  Sudder  Court  dismissing  the 
plaintiff's  claim  against  her.  Section  11,  Act 
XXIII.  of  1861,  cannot  be  held  as  applicable 
to  her  case,  so  as  to  prevent  her  bringing 
this  suit  to  set  aside  the  sale  and  recover 
her  husband's  property. 

With  regard  to  the  second  objection,  we 
find  on  a  reference  to  the  decree  of  1853,  in 
which  Haroo  Dass  was  plaintiff,  that  he 
stated  that  his  father,  1  arinee  Sunkur,  had 
given  one-third  of  his  property  to  his  wife 
Chundro  Bullee  and  her  son,  and  the  remain- 
irig  two-thirds  to  his  other  wife,  Umbabutty, 
and  her  two  sons  Pitambur  and  Haroo  Dass. 
On  the  death  of  Umbabutty,  her  sons  would 
succeed  to  her  share  of  the  property,  and 
thus  the  share  of  Haroo  Dass  in  his  paternal 
property  would  be  one-third,  and  to  that,  and 
no  more,  the  plaintiff  in  this  case  is  entitled. 

We  see  no  grounds  for  admitting  the  special 
appeal,  and  dismiss  it  with  costs. 


The  8th  April  1867. 

Present  : 

The  llon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Resumption— Suit  between  lakheraidArs. 

Case  No.  2441  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  the  Small  Cause  Court, 
exercising  the  powers  of  a  Principal  Sud- 
der Ameen  oj  Bhaugulpore,  dated  the 
joth  July  1866,  affirming  a  decision  pass* 
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ed  by  the  Moonsiff  of  that  District,  dated 
the  ^ist  January  1866, 
Kaem  Khan  (one  of  the  Defendants), 

Appellant, 

versus 

Mussamut  Bibee  Saheba  Jan  and  others 
(Piaintiifs),  and  others  (Defendants), 
Respondents,    • 

Bahoos  Kalee  Kishen  Sein  and  Dabendro 

Narain  Bose  for  Appellant. 
Baboo  Pearee  Lai  Roy  for  Respondents. 

One  lakherajdar  cannot  maintain  a  suit  for  resumfh' 
tioH  against  another,  and  force  the  defendant  to  prove 
his  title. 

Norman,  J. — This  was  a  case  which  was 
remanded  for  trial  upon  the  principle  laid 
down  in  the  decision  of  the  Full  Bench  of  the 
23nd  of  February  1865, ;'.  e.,  as  a  resumption- 
suit. 

It  turns  out  that  the  suit  is  by  a  lakheraj- 
dar  for  the  resumption  of  a  plot  of  alleged 
lakheraj  land  within  his  lakheraj  mehal. 

It  is  well  established  that  a  lakherajdar 
cannot,  under  the  circumstances,  maintain 
any  suit  for  resumption.  The  suit  should, 
therefore,  have  been  at  once  dismissed  by 
the  Lower  Court.  Had  the  facts  been 
brought  to  the  notice  of  this  Court  on  the 
former  occasion,  no  remand  would  have  taken 
place. 

We  reverse  the  decision  of  the  Lower 
Court,  and  dismiss  the  suit  with  costs  of  all 
the  Courts  and  interest. 

Seton-Karry  J, — I  concur  in  holding  that 
this  suit  should  have  been  dismissed. 

When  the  case  was  remanded  by  the  Divi- 
sional Bench,  of  which  I  formed  one,  the 
Court  was  under  the  impression  that  the 
case,  like  so  many  others  remanded  about  the 
same  time,  was  a  simple  one  between  zemin- 
dar and  lakherajdar. 

It  turns  out  that  the  suit  is  one  by  a 
lakherajdar  a^inst  another  lakherajdar  for 
resumption. 

In  this  state  of  things,  it  was  wholly  im- 
proper and  irregular  for  the  Lower  Courts  to 
uke  on  themselves  to  put  aside  the  order  of 
remand  altogether,  and  to  say  that  it  did  not 
apply.  The  Courts  ought  either  to  have 
staved  their  hands,  and  have  recommended  the 
parties  to  apply  for  a  review,  or  they  should 
have  proceeded  to  carr>-  out  the  order  of  the 
remand,  and' to  apply  it  to  the  case  before 
them. 

Both  the  Courts  are  wholly  wrong  in  law 
in  casting  the  onus  of  proving  his  rent-free 
title  on  the  defendant.  There  is  no  law  or 
custom  that  I  know  of,  which  places  a  lakhe- 


rajdar, suing  to  resume  from  another  lakhe- 
rajdar, in  such  a  favorable  position,  or 
which  gives  to  the  former  the  advantage 
which,  before  the  late  Full  Bench  Ruling  in 
resumption-cases,  had  been  notoriously  pos- 
sessed by  ordinary  zemindars  who  sued  to 
resume. 

But  the  truth  is  that  the  principle  enun- 
ciated in  the  Full  Bench  Ruling  might  apply 
with  greater  force  to  this  case,  and  might 
have  been  applied  by  the  Lower  Courts  had 
they  properly  considered  the  matter. 

The  plaintiff  had  no  inherent  right  of 
resumption  in  the  ordinary  sense  of  the 
term.  Had  any  portion  of  his  land  been 
filched  away  by  any  other  person,  ryot,  or 
lakherajdar,  or  encroached  on,  the  party  in- 
jured would,  of  course,  have  had  his  right  of 
action  like  any  other  injured  person,  but  then, 
like  any  other  plaintiff,  he  must  have  started 
and  proved  his  case. 

I  concur  in  thinking  that  bis  claim,  as 
brought,  should  at  once  have  been  dismissed, 
and  that  the  Lower  Courts  should  never  have 
enquired  into  the  validity  of  the  defendant's 
sunnuds. 

Had  the  facts  been  properly  laid  before 
the  remanding  Bench,  the  remand  might 
never  have  taken  place. 

The  decisions  of  both  the  Courts  are  re- 
versed, and  the  appeal  is  decreed  with  all 
costs. 


The  8th  April  1867. 


Present : 


\ 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Conditiofutl  Sale— Prior  Incumbrances. 

Case  No.  3945  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Midnapore,  dated  the  26th  July 
iS66t  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ^  dated  the 
igth  February  1S66. 

Radha  Mohun  Deb  (Defendant),  Appellant, 

versus 

Nund  Lai  Dey  (Plaintiff),  Respondent. 
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Bahoo  Anund  Churn  Ghosal  for  Appellant. 
Baboo  Mohendro  Lai  Shome  for  Respondent. 

A  purchaser  under  a  conditional  sale  takes  the  pro- 
perty with  all  bond  fide  incumbrances  created  by  his 
vendor  previous  to  tfie  sale. 

Pundiij  y. — The  special  appellant  right- 
ly argues  that  the  Ix)\ver  Appellate  Court  is 
wrong  in  holding  that  plaintiff  can  question 
the  validity  of  the  lease  acquired  by  the  spe- 
cial appellant  from  plaintiff's  vendor  long  be- 
fore the  conditional  sale  to  the  plaintiff  of 
the  property  covered  by  the  lease  as  well 
as  of  other  property,  but  after  a  previous 
mortgage  of  all  these  properties  to  another 
person,  whose  claims  are  admitted  to  have 
been  paid  off  from  the  consideration  paid  by 
the  plaintiff. 

It  is  not  shown  or  pleaded  that  plaintiff 
received  any  assignment  of  the  rights  of  the 
previous  mortgagee.  If  he  did  not,  he  could 
not  acquire  his  rights. 

If,  again,  between  •  the  vendor  of  the 
plaintiff  and  the  previous  mortgagee,  the 
vendor  could  not  legally  execute  the  lease 
to  the  special  appellant,  he  could  not  equal- 
ly execute  the  conditional  sale  (or  second 
mortgage)  to  the  plaintiff.  The  conditional 
sale  to  the  plaintiff  may  be  good  as  even 
against  the  said  previous  mortgagee  as  his 
dues  were  paid  thereby ;  but  it  does  not 
follow  that,  on  that  account,  the  lease  by  the 
plaintiff's  vendor  to  the  special  appellant 
can  become  void  as  between  plaintiff  and  the 
special  appellant. 

None  but  the  first  mortgagee  could  take 
steps  to  render  void  the  lease  of  the  special 
appellant,  and  that  only  after  showing 
that  any  part  of  his  dues  yet  remained  un- 
paid. The  plaintiff  accepted  the  conditional 
sale,  and  under  this  state  of  facts  he  took  it 
with  all  bond  fide  incumbrances  created  by 
his  vendor  previous  to  the  sale,  such  as  this 
registered  lease. 

Plaintiff  may  or  may  not  have  a  right 
to  question  the  bona  fides  of  the  lease  set 
up  by  the  defendant,  but  not  its  invalidity. 

As  the  question  of  ihe  bona  fides  of  the  i 
lease  has  not  been  tried  by  the  Lower  Appel- 
late  Court,   the    case   is   remanded   to  the . 
Lower  Appellate  Court  to  try  whether  the  ' 
lease  to  the  special  appellant  was  a  bond- 
fide  transaction,    or  is   merely   a  collusive 
arrangement  fraudulently  set  up  to  defraud  . 
the  plaintiff. 


The  9th  April  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Mortgage—Mesne-profits. 
Case  No.  333  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Gobind  C A  under  Sandy al.  Princi- 
pal Sudder  Ameen  of  Sarun,  dated  the 
30th  June  1866. 

Baboo  Gour  Kishen  Singh  (Plaintiff), 
Appellant^ 

versus 

Sahay  Fukeer  Chund  and  others  (Defend- 
ants), Respondents. 

Mr.  R.  T.  Allan,  Moonshee  Ameer  Ah\  and 

Baboo  Romanath  Bose  for  Appellant. 

Messrs.  A.  T.  T.  Peterson  and  C  Gregory 
and  Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

A  suit  for  redemption  does  not  bar  the  mortipas^or 
from  afterwards  suin^  the  mortgagee  in  possession  for 
mesne-profits  payable  between  the  date  of  suit  and  the 
execution  of  decrees. 

Kemp,  J. — This  was  a  suit  for  mesne-pro- 
fits, Rupees  8,14,403-12. 

The  extent  of  the  wassilat  and  the  period 
over  which  it  is  to  be  calculated  are  not 
now  in  contention.  The  Principal  Sudder 
Ameen  has  refused  to  entertain  the  plaintiff's 
suit,  on  the  ground  that  he  ought  to  have 
included  the  claim  for  wassilat  in  a  former 
suit  brought  by  him  to  redeem  the.  mort- 
gaged properties.  Circular  Order,  Sudder 
Court,  nth  January  1839,  and  Sections  187 
and  196  of  Act  VIIL  of  1859,  are  quoted. 

It  appears  that  the  plaintiff  sued  on  his 
equity  of  redemption,  and,  as  the  mortgaged 
properties  were  in  possession  of  the 
mortgagee,  he  was  compelled,  under  the 
provisions  of  Regulation  I.  of  1798,  to  set 
out  clearly  in  his  plaint  the  sum  recovered 
from  the  usufrAict,  and  to  tender  the  balance, 
if  any.  In  doing  this,  a  mortgagor  runs  a 
great  risk,  for  if,  on  taking  an  account,  one 
rupee  is  found  to  be  due  to  the  mortgagee, 
the  mortgagor  would  be  liable  to  lose  his 
suit. 

The  suit  for  redemption  was  instituted  in 
1847,  and,  after  a  long  and  harassing  litiga* 
tion,  it  was  finally  decreed  by  the  late  Sud- 
der Court  in  1862,  June,  that  the  plaintiff 
was  entitled  to  redeem. 

In  the  former  suit  it  was  alleged  that 
there  wa^  a  small  surplus,  some  600  rupees 
and  odd,  due  to  the  mortpfagee  :  but  the  pre- 
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sent  suit  is  on  a  totally  distinct  cause  of  ac- 
tion, viz.y  for  mesne- profits  from  1847  to  1862, 
daring  which  period  the  mortgagee  has  been 
in  wrongful  possession. 

The  provisions  of  the  Circular  quoted  by  the 
Principal  Sudder  Ameen  can  have  no  possi- 
ble application  to  a  suit  instituted  after  A6t 
VIII.  of  1859  caiye  into  operation.  By  that 
Act,  Section  10,  it  is  provided  that  a  claim 
for  the  recovery  of  land  and  a  claim  for  mesne- 
profits  shall  be  deemed  distinct  causes  of 
action.  Section  187  refers  to  costs  which  are 
left  in  the  discretion  of  the  Court.  Section 
196  enacts  that  the  Court  **  may,  "  not  shall, 
provide  in  the  decree  for  the  payment  of 
mesne-profits. 

Section  11,  Act  .  XXIII.  of  1861,  enacts 
that  all  questions  regarding  the  amount  of 
mesne-profits,  which  by  the  terms  of  ihe  de- 
cree may  have  been  reserved  for  adjustment 
in  the  execution  of  the  decree,  or  which  may 
become  payable  in  respect  of  the  subject- 
matter  of  a  suit  between  date  of  suit 
and  execution  of  the  decree,  shall  be  deter- 
mined by  the  order  of  the  Court  executing 
the  decree,  and  not  by  separate  suit.  In 
this  case  no  mesne-profits  were  the  sub- 
ject of  the  former  suit,  and  no  question  as 
to  the  amount  thereof  was  reserved  for  ad- 
justment in  the  execution-stage.  The  suit 
of  the  plaintiff  is,  therefore,  clearly  one  that 
can  be  entertained,  and  the  Principal  Sudder 
Ameen  must  try  it.  The  question,  to  what 
extent  the  claim  is  barred,  if  barred  at  all, 
will,  of  course,  be  tried. 

The  suit  is  remanded,  and  the  appeal  de- 
creed with  costs  and  interest.* 


The  9th  April  1867. 

Present  : 
The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Sale  Law— Contribution— Default  by  share- 
holder with  separate  account 

Case  No.  2922  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Jttdge  of  Jessore,  dated  the  lyth 
Amgust  i866f  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  igth  May  1866, 

♦  Note.—k  Full  Bench  Ruling,  Weekly  Reporter, 
Volume  V).,  p.  240,  15th  September  i8€6,  Civil  RuU 
ings,  supports  our  view  of  this  case. 

Vol.  VII. 


Kishen  Chunder  Ghose  and  another  (Defend* 

ants),  Appellants^ 

versus 
Muddun  Mohun  Muzoomdar  (Plaintiff), 

Respondent. 

Baboo  Bhuggobutty  Churn  Ghose  for 

Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Kishen  Su<ca 

Mookerjee  for  Respondent. 

A  shareholder  voluntarijy  coming  forward  and  payw 
ing  an  arrear  ol  revenue  due  by  a  defaulting  co-share- 
holder, who  has  a  separate  account,  before  the  share  of 
such  defaulter  has  been  put  up  for  sale  under  the  provi- 
sions of  Section  i3»  Act  kl.  of  1859,  cannot  claim  to  be 
reimbursed  b^  such  defaulter,  nor  is  the  defaulter  under 
any  legal  obligation  to  re-pay  the  amount  advanced. 

Loch,y. — The  question  before  us  is  whether 
a  shareholder,  who  has  had  a  separate  account 
opened  for  his  share  of  the  estate  under  the 
provisions  of  Section  11,  Act  XI.  of  1850,  is 
liable  for  contribution  to  another  shareholder, 
who  pays  the  arrears  due  upon  the  share  so 
separated  in  account,  under  the  belief  that 
his  own  interest  may  suffer,  if  the  arrears 
of  revenue  due  by  the  defaulting  shareholder 
be  not  paid  up. 

Section  13  of  Act  XI.  of  1859  provides  that, 
whenever  a  Collector  shall  have  ordered  a 
separate  account  to  be  kept  for  a  share  of 
an  estate,  if  the  estate  become  liable  to  sale 
for  arrears  of  r&v9nue>  the  Collector  in  the 
first  place  shall  put  up  to  sale  only  that  share 
or  those  shares  of  the  estate  from  which, 
according  to  the  separate  accounts,  an  arrear 
of  revenue  may  be  due.  In  all  such  cases, 
notice  of  the  intention  of  excluding  the  share 
or  shares  from  which  no  arrear  is  due,  shall 
be  given  in  the  advertisement  of  sale  pre- 
scribed in  Section  6  of  the  Act  It  is  only 
when  the  whole  estate  becomes  liable  to  sale 
under  the  provisions  of  Section  14  of  the 
Act  that  any  danger  is  likely  to  accrue  to 
the  interests  of  a  sharer  who  has  paid  up  his 
quota  of  the  revenue.  If,  under  the  circum- 
stances stated  in  Section  14,  a  sharer,  not 
in  default,  pay  up  the  balance  due  by  the 
defaulter,  be  becomes  the  purchaser  ii  his 
share,  and  will  be  entitled  to  a  certificate  of 
purchase  and  delivery  of  possession  of  the 
defaulter's  share  from  the  Collector.  Looking, 
therefore,  at  the  terms  of  Section  13  of  Act 
XI.  of  1859,  we  think  that,  if  a  sharer 
voluntarily  come  forward  and  pay  a  balance 
due  by  a  defaulting  co-sharer  who  has  a  sepa« 
rate  account,  before  the  share  of  such  defanlt- 
er  has  been  put  up  for  sale  under  the  provU 
sions  of  that  Section,  the  party  so  paying  can<> 
not  claim  to  be  re-bnbursed  by  such  deiaulter, 
for  he  was  in  no  way  bound  to  make  nifih 
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payment,  nor  were  bis  interests  jeopardised  by 
tbe  default  of  tbe  co-sharer  wbose  sbare  alone 
was  liable  for  ssile  in  the  first  instance,  nor, 
consequently,  is  the  defaulter  under  any  legal 
obligation  to  re-pay  the  amount  advanced. 

It  is  urged  that  the  Collector  sanctioned 
the  separate  account  without  having  duly 
carried  out  the  preliminary  forms  prescribed 
by  Section  ii.  Whether  he  did  so  or  not,  is 
a  point  which  we  cannot  enquire  into  in  the 
present  case.  A  suit  might,  perhaps,  lie  to 
set  aside  the  Collector's  proceedings  on  the 
ground  of  irregularity.  But  we  pronounce 
no  opinion  on  this  subject.  We  are  satisfied 
that  we  cannot  dispose  of  such  objections 
now.  We  think  it  unnecessary  to  refer  to 
the  decision  of  a  Division  Bench  report- 
ed in  5  Weekly  Reporter,  as  the  grounds 
upon  which  that  decision  was  passed  are  not 
applicable  to  this  case.  We  reverse  the  order 
of  the  Lower  Court  in  regard  to  the  appel- 
lants before  us,  who  will  obtain  their  costs  in 
all  Courts. 


The  loth  April  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Appeal  (of  pro  forma  Defendants). 

Case  No.  124  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  22nd  November  1866, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Radhanuggur^  dated  the  30th  July 
1S66, 

Gudadhur  Banerjee  (one  of  the  Pefendants), 

Appellant, 

versus 

Mussamut  Mun  Mohunee  Dosseaand  another 
(Plaintiffs),  and  others  (Defendants), 
Respondents. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

No  oAe  for  Respondents. 

Pro^formd  defendants,  by  making  the  real  defendants, 
who  did  not  appear,  respondents  as  between  themselves, 
cannot  open  out  that  portion  of  the  case  which,  as  be- 
tween the  plaintiff  and  the  non-appealing  defendants, 
has  not  been  appealed  against. 

Kemp,  y> — The  decision  of  the  Principal 
Sudder  Ameen  is  clearly  wrong.  The  plaint- 
iff did  not  appeal  from  the  decision  of  the 
first  CJourt.  The  appeal  of  the  pro-formd  de- 
fendants against  the  other  defendants  should 
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not  have  been  entertained  and  adjudicated 
upon. 

The  pro  for  md  defendants,  by  makings  the 
real  defendants,  who  did  not  appeal,  respond- 
ents as  between  themselves,  were  not  com- 
petent to  open  out  that  portion  of  the  case, 
which,  as  between  the  plaintiff  and  the  noii- 
appealing  defendants,  had  qpt  been  ap{>ealed 
against. 

See  Decisions,  Volume  II.,  Weekly  Report- 
er, page  227,  Volume  V.,  page  106,  Volume 
VII.,  page  49,  Weekly  Reporter. 

The  appeal  is  decreed,  and  the  decision  of 
the  Lower  Court,  with  reference  to  this  por- 
tion of  the  case,  reversed  with  costs  and  in- 
terest. 


The  10th  April  1867. 
Present  : 
The  Hon^le  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Settlement  after  resumption — Presttrnptiofi — 

Onus  protMuidL 

Case  No.  119  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
24'PergunnahSy  dated  the  24th  September 
1866,  affirming  a  decision  passed  bv  ike 
Moonsiff  of  Manicktollah,  dated  the  r^th 
January  1866. 

Gporoo  ChurnPoddar  and  others  (Defendants), 

Appellants^  - 

versus 

Hafeeza  Bibee  (Plaintiff),  Respondent. 

Baboo  Greeja  Sunker  Muzoomdar  for 
Appellants. 

Mr.  R.  E.  Twidale  for  Respondent 

In  the  settlement  of  a  talook  after  resumption  by 
Government  with  thirteen  persons,  it  is  not  to  be  pre- 
sumed that  all  thirteen  pcrs<^ns  had  equal  rights,  simply 
because  the  settlement  was  made  with  all  of  them  joints 
ly,  particularly  where  the  settlement-proceedings  show 
that  the  question  of  the  extent  of  tne  shares  was  in 
dispute,  and  that  the  settlement  was  made  jointlv  witii 
the  whole  without  prejudice  to  title.  The  on«sof  prov- 
ing the  extent  of  the  plaintiff's  vendor's  title  is  on  the 
plaintiff. 

Kempy  J. — This  appeal  is  confined  to  the 
third  issue  raised  by  the  Court  below,  ws., 
what  was  the  extent  of  Imdad  Ali's  s^re, 
the  vendor  of  the  plaintiff.  « 

The  plaintiff  averred  that  it  was  one- 
thirteenth.  The  defendant  who  has  purchased 
the  whole  of  the  resumed  mehal  avers  that 
Imdad  AH  (had  no  share  at  all,  but  a  title  to 
only  8  beegahs  in  the  estate. 
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The  Principal  Sudder  Ameen  observes  that, 
as  the  settlement  after  resumption  was  made 
with  13  persons,  it  must  be  presumed  that 
each  of  those  13  persons  represented  equal 
interests,  viz.,  one-thirteenth  each,  and  that 
the  onus  of  proving  Imdad  Ali's  share  not 
to  be  one- thirteenth  was  on  the  defendant  who 
bad  not  discharged  himself  of  the  onus. 

In  appeal  it  is  contended  that  the  Prin- 
cipal Sudder  Ameen  is  wrong  in  raising  any 
such  presumption,  and  that  the  onus  has  been 
thrown  on  the  wrong  party. 

We  think  this  contention  is  good.  Defend- 
ant holds  the  whole  of  the'talook.  Plaintiff 
derives  by  purchase  from  Imdad  Ali,  whose 
share,  he  avers,  was  one-thirteenth.  Defend- 
ant, on  the  contrary,  asserts  that  Imdad  Ali  had 
no  share  at  all,  but  held  only  8  beegahs  which 
have  been  purchased  by  the  defendant. 

The  Principal  Sudder  Ameen  was  clearly 
wrong  in  raising  the  presumption  that  the 
13  persons  who  engaged  with  Government 
after  resumption  had  equal  rights,  simply 
because  the  settlement  was  made  with  all  of 
them  jointly.  The  settlement-proceedings 
clearly  show  that  the  question  of  the  extent 
of  the  shares  was  in  dispute  between  the 
co-parceners,  and  that  the  settlement  was 
made  jointly  with  the  whole  without  pre- 
judice to  title. 

The  defendant  being  admittedly  in  posses- 
sion of  the  whole  talook,  the  onus  of  prov- 
ing the  extent  of  plaintiff's  vendor's  title  is 
clearly  on  the  plaintiff,  and  not  on  the  de- 
fendant. The  case  must  be  remanded.  The 
Principal  Sudder  Ameen  will  throw  the  onus 
on  the  plaintiff  and  decide  the  suit  **  de  novo." 
Costs  to  follow  the  result. 


The  loth  April  1867. 

Present : 

The  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

RiS^ht  of  water— Interruption— Acquieacence. 

Case  No.  3235  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dated 
the  i8th  September  1866,  reversing  a 
decision  passed  by  Moulvie  Ali  Hvder, 
Sudder  Ameen  of  that  District y  dated 
the  12th  December  1864. 

•Roy  liuchmee  Pershad  (Plaintiff)^ 
Appellant, 

versus 

Mussamut  Fuzeelutoonissa  Bibee  ^ind  others 
(Defendants),  Respondents. 


Mr.  W.  E.  Peacock  and  Baboo  Umumath 
Bose  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

A  wronf^ul  interruption  of  a  right  of  water  does  not 
necessarily  destroy  the  right  of  user,  unless  such  inter* 
niption  has  been  acquiesced  in  by  the  party  wronged. 

Kempy  J. — A  new  ground  of  special  ap- 
peal is  taken  by  the  learned  Counsel  for 
the  special  appellant,  and  taking  into  consi- 
deration the  importance  of  the  dispute 
between  the  parties,  which  involves  the  right 
of  user  of  a  channel  to  permit  the  egress  of 
the  water  which  may  collect  during  the 
rains  on  the  surface  of  the  plaintiff's  land 
into  the  river  Pon  Kon,  we  have  permit- 
ted the  new  ground  to  be  taken  under  Section 
374  of  Ad  VIIL  of  1859. 

The  learned  Counsel,  Mr.  Peacock,  con- 
tends that,  as  the  evidence  on  the  part  of  the 
plaintiff  shows  that  the  user  was  with  the 
plaintiff  until  it  was  interrupted  by  the  act 
of  the  defendant,  such  interruption  being 
a  wrongful  one,  it  would  not  necessarily 
destroy  the  plaintiff's  right  of  user.  A 
decision  reported  in  Marshall,  Volume  1., 
page  506,  is  quoted. 

There  is,  in  our  opinion,  much  force  in  the 
argument  of  the  learned  Counsel,  and  it  is 
certainly  supported  by  the  case  quoted  by 
him. 

We,  therefore,  remand  the  case.  The 
Judge  will  try  the  question  of  the  nature  of 
the  interruption  of  the  plaintiff's  right  of 
user,  whether  it  was  acquiesced  in  by  the 
plaintiff,  or  whether  it  was  simply  wrongful, 
and  for  what  period,  and,  if  wrongful,  whe- 
ther the  plaintiff's  right  of  user  is  lost  to 
him. 

Costs  to  follow  the  result. 


ThTfe  loth  April  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 

nalh  Pundit,  Judges. 

Account— Dismistal. 

Cases  Nos.  2272  and  2273  of  i866. 

Special  Apt>eals  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated  the 
gth  June  1866,  reversing  a  decision  pass^ 
ed  by  the  Moonsiff  of  that  District,  dated 
the  6th  March  186$. 

Mr.  Thomas  Owen  (Plaintiff),  Appellant, 

versus 

Mr.  DeCruze  and  others  (Defendants), 
Respondents. 
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Mr,  R.  T.  Allan  and  Baboo  Bhowanee 
Churn  DuH  for  Appellant. 

Mr,  R,  E.  Twtdale  and  Baboo  Greeja  Sun- 
ker  Muzoomdar  for  Respondents. 

The  failure  by  a  plaintiff,  who  sues  for  an  account,  to 
prove  the  statement  made  in  his  plaint  that  he  had 
sanctioned  an  estimate  up  to  a  certain  sum  which  had 
been  exceeded,  does  not  render  his  suit  liable  to  dis- 
missal, nor  absolve  the  defendants  unless  they  can  show 
that  they  were  not  servants  or  even  contractors  for 
profit  and  loss. 

Pundit^  J, — These  two  cases  are  so  far 
similar  that  they  will  be  governed  by  one 
and  the  same  decision. 

The  appeal  of  the  special  appellant  as 
against  Mr.  DeCruze,  defendant,  was  dis- 
missed by  the  Lower  Appellate.  Court, 
because  that  Court,  on  trying  the  appeals 
of  the  other  defendants,  had  dismissed  the 
suits  of  the  special  appellant. 

We  find  that  the  ground  upon  which  the 
suit  of  the  special  appellant  is  dismissed  is 
ttot  what  is  pleaded  by  the  defendants  whose 
appeal  the  Lower  Appellate  Court  has 
decreed. 

Plaintiff  sued  for  accounts  from  his  ser- 
vants, and  it  is  comparatively  immaterial 
whether  the  alleged  estimates  are  produced 
by  the  plaintiff  or  are  not  produced.  And 
it  may  be  added  that,  if  anything  in  defend- 
ant's favor  depends  upon  these  estimates, 
the  defendant  must  have  copies  of  the  same, 
but  defendant  does  not  produce  them. 

The  plea  regarding  the  estimates  is  also 
immaterial,  as  plaintiff  would  be  entitled 
to  ask  for  an  account  even  if  the  expenditure 
were  not  shown  to  have  exceeded  these  esti- 
mates, unless  the  defendants  can  show  that 
they  were  not  servants,  or,  as  regards  the 
work  done,  that  they  were  contractors  for 
profit  and  loss,  and  this  is  not  shown. 

The  Court  of  first  instance  had  released 
Mr.  DeCruze,  who  is  defendant  in  both  ihe 
cases,  on  the  ground  that  it  was  proved  be- 
fore that  Court  that  Mr.  DeCruze  had 
nothing  to  do  with  the  expenditure  of  any 
money,  and  so  was  not  responsible  for  any 
accounts  of  such  expenditure. 

The  other  defendants  plead  that  they  have 
nothing  to  do  with  the  plaintiff  direct ;  that 
they  had  acted  under  the  orders  of  Mr. 
DeCruze ;  and  thai  ihey  had  given  all  ac- 
counts to  Mr.  DeCruze,  and  that  he  had 
sent  them  up  to  the  plaintiff.  It  is,  there- 
fore, clear  that  the  question  whether  Mr. 
DeCruze  is  entitled  to  a  release  cannot  be 
tried  before  it  is  settled  whether  the  other 
defendants  are  liable  or  not,  and  this  must 
be  showii  by  their  respective  accounts. 
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We,  accordingly,  remand  these  cases  to 
the  Lower  Appellate  Court  that  it  may 
re-try  all  the  appeals  pending  before  it,  with 
reference  to  the  above  remarks. 


The  19th  February  1867. 
Present ;, 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Execution. 

Case  No.  693  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Paina^ 
dated  the  22nd  of  September  1866. 

Lalla  Poorihit  Lall  (Purchaser  of  the  rights 

and  interests  of  the  Decree-holder), 

Appellant, 

versus 

Mussamut  Sabeerun  (Judgment-debtor), 

Respondent, 

«  

Messrs,  R,  V,  Doyne,  C.  Gregory,  and 
R,  E,  Twidale,  and  Moonshee  Ameer 
Ali  Khan  Bahadoor  for  Appellant. 

Mr,  R,  T,  Allan,  Baboo  Dwarkanaih  Mitter, 
and  Moulvie  Murhumut  Hossein  for  Re- 
spondent. 

Where  a  person  filed  a  petition  in  a  suit  stating  that 
all  the  interests  of  the  judi^ment-debtor  had  been  trans- 
ferred to  him,  and  for  several  years  thereafter  opposed 
all  attempts,  on  the  part  of  the  decree-holder,  to  issue 
execution — Held  that  the  person  who  had  so  come 
forward  and  had  so  interfered  in  the  suit  was  liable  as 
a  defendant,  and  that  execution  could  be  issued  against 
him. 

A  stranger  to  a  suit  cannot  (save  with  the  decree- 
holder's  consent)  so  deal  with  a  judgment-debtor  as  to 
acquire  an  interest  in  the  suit  which  will  enable  him  to 
oppose  and  prevent  the  execution  of  the  decree  without 
rendering  himself  liable  to  be  put  upon  the  record  as  a 
judgment-debtor. 

Macpherson,  J .—  We  think  that  the  order 
of  the  Lower  Court  is  wrong,  and  ought  to 
be  reversed. 

On  the  nth  of  January  185 1,  a  decree 
was  passed  in  the  suit  of  Mussamut  Hans- 
cower  versus  Kooldeep  Narkin  and  others, 
the  effect  of  which  was  that,  on  paying  to 
the  defendants  the  sum  of  Rupees  ix,ooo 
with  interest,  the  plaintiff  was  to  be  entitled 
to  possession  of  certain  lands  which  were 
the  subject  of  the  suit,  together  with  mesne- 
profits.  The  interests  of  Kooldpep  Narain 
and  others  in  the  suit  came  afterwards  to 
be  vested  in  one  Rugoonath  Sahoye,  who 
became  substantially  the  only  defendant 
on  the  recprd.  The  money  which  hftd  to 
be  paid   by  the  plaintiff  before  she  could 
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get  possession  or  mesne-profils  net  having 
been  paid  by  her,  the  position  of  the  parties 
as  regards  the  disputed  property  remained, 
up  to  1858,  apparently  unaltered. 

On  the  24th  of  September  1858,  Rugoonalh 
Sahoye  sold  the  lands  in  suit  to  the  respond- 
ent Mussamut  Sabeerun  and  one  Mussamut 
Mahmoodun  in  shares  of  eight  annas  to 
each.  The  bill 'of  sale  is  a  very  long  one. 
It  recites  in  full  all  the  proceedings  in 
Mussamut  Hanscower's  suit,  and.  that  the 
property  has  become  vested  in  the  vendor 
Rugoonath,  who  then  proceeds  by  the  bill 
of  sale  "  absolutely  to  sell "  to  the  two 
ladies  named  in  equal  shares  of  eight  annas 
each,  "all  the  entire  16  annas  of  the  mil- 
keeutand  mokurruree  of  mouzah,  &c.,  wiih 
all  the  appurtenances/'  &c.,  for  the  sum  of 
Rupees  19,000.  The  deed  contains  a  relin- 
quishment to  the  purchasers  by  the  vendor 
<^*al]  his  claims  against  the  property  sold, 
authorizes  the  purchasers  getting  their 
names  recorded  in  the  Government  serishta 
as  proprietors  in  lieu  of  the  vendor,  and 
continues  to  the  following  eflFect : — 

*•  If  at  any  time  Mussamat  Hanscower, 
"  the  plaintiff  decree-holder,  put  in  any 
"  petition  for  execution  to  be  put  in  posses- 
"  sion  of  the  aforesaid  mouzah  by  virtue 
"  of  the  decree  above  alluded  to,  and  if, 
"  in  the  said  suit  for  execution,  necessity 
"  requires  to  file  any  petition,  evidence,  and 
*•  document,  and  others,  then  the  vendees  are 
"  competent  and  entitled  to  do  so,  agreeably 
"  to  this  deed  of  absolute  sale.  And  if  the 
said  plaintiff  deposit  the  principal  sum 
of  purchase-money,  together  with  the  inter- 
est thereon,  and  pray  for  being  put  in 
possession  according  to  the  purport  of  the 
"  aforesaid  decree  and  the  proceeding  of 
the  Principal  Sudder  Ameen,  and  if  order 
be  passed  by  the  Court  to  put  her  (plaint- 
iffj  in  possession,  in  such  a  case  whatever 
"  title  I  and  my  heirs  had  to  what  is  due  by 
*'  the  said  plaintiff,  or  to  the  sum  of  Rupees 
"  11,000,  the  principal  sum  of  purchase- 
"  money,  with  interest  at  one  per  cent,  from 
"  the  date  of  payment  of  the  earnest  and 
"  the  consideration-money  in  the  treasury 
"  of  the  Court  up  to  the  date  of  realization 
'*  thereof,  and  all  matters  agreeably  to  the 
**  aforesaid  decision  which  devolve  on  me, 
"  the  vendees  and  their  heirs  and  representa- 
"  lives  are  and  shall  be  entitled  to  the  same 
"  agreeably  to  this  deed  of  sale,  i.e,,  they 
*'  are  and  shall  be  competent  to  realize  and 
"  demand  the  principal  sum  of  purchase- 
money,  together  with  the  interest  thereon, 
raise  objections  as  to  the  accounts  in  xt- 
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"  spect  of  the  money  due  {zur-i-afianee)  and 
*'  as  to  others  belonging  thereto.  In  future 
"  neither  I  nor  my  heirs  or  representatives 
"  shall  have  any  rights  to  or  claim  against 
*'  the  vendees  in  respect  of  the  principal 
"  sum  of  purchase-money  and  the  interest 
"  thereon  or  the  property  sold." 

It  appears  to  us  that  the  intention  of  the 
parties,  as  evidenced  by  this  bill  of*  sale,  was 
that  the  purchasers  were,  as  between  them- 
selves and  the  vendor,  to  take  the  place  of  the 
latter,  with  all  its  liabilities  and  advantages, 
•in  the  suit  of  Mussamut  Hanscower.  The 
advantages  were  the  having  possession  of 
the  property  and  the  being  entitled  to  receive 
Rupees  \  1,000  with  interest  before  they  could 
be  dispossessed.  The  liabilities  were  the 
Jj^aving  to  give  up  possession  and  to  account 
for  the  mesne-profits  if  the  Rupees  11,000  and 
interest  were  paid.  This  seems  to  us  to  be 
the  reasonable  construction  to  be  put  on  the 
language  used  in  the  deed,  although,  no 
doubt,  more  is  said  in  the  deed  of  the  right 
to  receive  Rupees  11,000,  if  they  should  be 
paid,  than  of  the  liability  to  account  for  the 
mesne-profils.  And  the  conduct  of  the 
parties  shows,  as  will  presently  be  seen,  that 
this  is  the  construction  which  they  themselves 
put  upon  the  transaction. 

The  con.-truction  of  the  bill  of  sale,  how- 
ever, is  in  this  case  a  question  of  but  small 
importance.  Whatever  may  have  been  the 
terms  of  that  document,  inasmuch  as  the 
vendor  and  purchasers  were  alone  parties  to 
it,  and  were  alone  bound  by  it,  the  decree- 
holder  could  not  have  put  the  purchasers  on 
the  record  as  defendants  against  their  will, 
and  was,  on  the  other  hand,  in  no  degree 
bound  to  abandon  his  right  to  proceed  against 
Rugoonath,  and  to  substitute  the  purchasers 
as  defendants  jn  his  room.  The  question 
we  have  to  decide  is.  whether  Mussamut 
Sabeerun,  the  respondent,  against  whom  it 
is  now  prayed  that  execution  may  be  issued, 
is  on  the  record  as  a  defendant,  and,  as  such, 
liable  to  have  execution  issued  against  her; 
or  whether,  although  not  formally  on  the 
lecord  as  defendants,  she  has,  by  the  course 
she  has  pursued,  placed  herself  in  such  a  posi- 
tion with  reference  to  the  decree-holder  that 
she  must  be  held  to  have  taken  upon  herself 
(with  reference  to  the  decree-holder)  the 
responsibilities  of  the  original  judgment- 
debtors,  and  is  therefore  liable  to  be  pro- 
ceeded against  in  the  manner  prayed.  What 
may  be  the  respective  rights  and  liabilities 
of  the  respondent  and  of  Rugoonath  as  be- 
tween themselves,  we  need  not  stop  to  enquire. 
The  only  quf^stion  of  importance  is,  What  is 
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the  respondent's  position  with  reference  to 
the  decree-holder  and  to  the  suit  ?  This  we 
can  ascertain  only  by  a  careful  consideration 
of  the  various  proceedings  which  have  taken 
place  since  the  execution  of  the  bill  of  sale 
of  the  24th  September  1858. 

On  the  13th  June  1859,  Mussaraut  Hans- 
cower,  having  applied  to  execute  her  decree 
for  mesne-profils,  without  having,  in  the 
first  instance,  paid  the  Rupees  11,000  with 
interest,  Rughoonath  Sahoye  filed  a  petition 
opposing  her  appncation  on  various  grounds. 
In  the  5th  para,  of  this  petition,  Rugoonath 
distinctly  pleads  that  he  has  sold  his  whole 
interest  in  the  property  to  Mussamut 
Sabeerun  and  Mussamut  Mahmoodun,  and 
has  put  them  in  possession  of  it ;  that  he  has 
transferred  to  them  whatever  advantages  qf 
liabilities  he  had  had  in  the  suit,  and  that, 
therefore,  if  the  decree-holder  desired  to 
execute  the  decree,  she  must  execute  it 
against  the  purchasers  Sabeerun  and 
Mahmoodun,  and  not  against  him  Rugoo- 
nath, who  was  no  longer  in  any  way  liable. 

On  the  1 6th  July  1859,  the  purchasers 
Mussamut  Sabeerun  and  Mussamut  Mahmoo- 
dun also  filed  a  petition  opposing  the 
plaintiff's  application  for  execution.  They 
refer  to  Rugoonath '-s  petition  of  the  13th 
June,  and  in  no  way  dispute  the  correctness 
of  the  statements  made  in  the  5th  para,  of 
it.  They  state  that  the  entire  property  had 
been  sold  to  them,  and  that  they  had  been 
put  in  possession,  and  were  in  possession. 
Then  they  complain  that,  notwithstanding 
this,  the  plaintiff  had  applied  for  execution 
against  Rugoonath  Sahoye,  "who  had  now 
no  interest  whatever  left  him  in  the  aforesaid 
property,"  and  they  add  that  the  plaintiff  ob- 
jected to  the  sale  to  them  by  Rugoonath, 
which  objections  (they  saj^  were  of  no 
weight,  as  Rugoonath  had  a  perfect  right 
to  sell  to  them  if  he  pleased.  The  petition 
then  takes  various  objections  to  the  applica- 
tion for  execution,  the  principal  objection 
being  that  the  plaintiff  could  not  have 
execution  for  mesne-profits  or  costs 
until  she  first  paid  the  Rupees  11,000  with 
interest,  and  put  herself  in  a  position  to  de- 
mand possession. 

On  the  27th  July  1859,  the  plaintiff's 
application  for  execution  was  rejected, 
mainly  on  the  ground  that  it  was  premature, 
as  the  decree-holder  could  not  execute  her 
decree  for  mesne-profils  and  costs  until  she 
had  paid  the  Rupees  -11x00  and  interest,  and 
had  so  become  entitled  to  possession. 

A  subsequent  application  for  execution 
was  opposed  by  Mussamut  Sabeerun  in  a 


petition  dated  the  17th  February  1862.  la 
this  petition  she  objected  to  execution  issuing^, 
as  the  decree-holder  had  not  deposited 
such  a  sum  as  entitled  her  to  possession,  and 
she  stated  that  the  8-annas  share  standing  in 
the  name  of  Mussamut  Mahmoodun  was 
held  by  Mahmoodun  benamee  for  Abdool 
Wahab,  the  decea^^ed  husband  of  Sabeerun 
herself.  In  this  petition  reference  was  made 
to  Rugoonath  Sahoye's  petition  of  the  ijth 
June  1859,  but  nothing  was  said  as  to  the 
allegations  then  put  forward  by  Rugoonath 
being  incorrect. 

On  the  2 1  St  March  the  Court  directed  the 
decree-holder  to  pay  into  Court  a  cert^n 
sum  as  the  balance  of  the  principal  and 
interest  due  by  her  (in  order  to  entitle  her 
to  possession,  &c.),  and,  upon  paying  in  this 
money,  the  decree-holder  was  to  receive  the 
mesne-profits. 

An  appeal  was  subsequently  preferred  to 
the  High  Court  in  the  name  of  Mussamut 
Mahmoodun  (who,  as  we  haye  seen,  was,  in 
fact,   merely  benamee  for   Sabeerun)   as    to 
the  mode  in  which  interest  on  the  mesne- 
profits  was  to  be  calculated,  and  the   High 
Court    altered    an   order    which    had    been 
passed  on  this  subject  by  the  Lower  Court- 
After  this,   on  the   8th  September   1864, 
Mussamut   Sabeerun   filed   another   petition 
objecting  to  an  application  for  execution  for 
mesne-profits    which   had  been  put  in   by 
Torab  Ali,  to  whom  the  decree  of  Mussamut 
Hanscower  had  been  transferred,  and  who 
had  been  substituted  on  the  record  as  decree- 
holder.  She  objected  to  the  application,  on  the 
ground   that  it  sought  for  more  than   the 
decree-holder  was  entitled  to  under  the  order 
which  had  been  passed   on  appeal  by  the 
High  Court.     Then  in  the  3rd  para,  of  her 
petition  she  contended,  this  being  the  first 
time  that  any   such  contention  was  raised, 
that    Rugoonath    alone,    and   not    she,  vfzs 
liable  for  these  mesne-profits,    inasmuch  as 
she  (Sabeerun)  had  purchased  from  Rugoo- 
nath  only    his    rig  hi    and   interest  in    the 
money  which  was  to  be  paid  into  Court  by 
the    decree-holder y    before    possession,   Ac, 
could  be  obtained  under  the  decree. 

On  the  31st  December  1864  Mussamut 
Sabeerun  presented  a  petition  reciting  a 
compromise  which  she  had  come  to  with 
certain  members  of  her  family  with  whom 
she  had  been  in  litigation,  and  di^claring  that 
Mussamut  Mahmoodun  alone  was  entitled 
to  withdraw  the  money  which  the  decree- 
holder  had  deposited  in  Court,  and  that  as 
to  *'  the  decretal  money''  (mesne-profits  and 
costs)  for  which  execution  was  issued  by 
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Torab  Ali  against  Mahmoodun,  the  peti- 
tioner Sabeerun  and  others,  she  (Sabeerun) 
-was  not  liable ;  but  all  the  liabilities  were 
vested  in  Mahmoodun  and  the  other  de- 
fendants. Mahmoodun  filed  a  petition  con- 
senting to  and  confirming  the  statements 
thus  made  by  Sabeerun.  The  Couft,  how- 
ever, never  declared  that  Sabeerun  was 
thereby  dischargeTl  from  liability. 

On  the  5th  January  1865,  Sabeerun  filed 
another  petition,  saying  that,  as  she  had  now^ 
no  interest  in  the  suit,  she  desired  that  the 
petition  which  she  had  presented,  objecting 
to  the  issue  of  execution  and  to  the  mode 
in  which  the  mesne-profits  had  been  calcu- 
lated,   might    be    struck    off     without    the 
same    being    taken    into    consideration    by 
the    Court.     Her  petition   was  accordingly 
struck  off  without  further  enquiry,   as   she 
alleged  herself  to  have  no   further   interest 
in   the   matter.      In  the   order   striking  off 
Sabeerun's  petition  of  objections,  the  Court 
goes  on  to  declare  that  the  calculation   of 
mesne-profits  and  interest  (to  which  Sabeerun 
had    objected)   was   correct.     The  amount 
finally  paid  by  the  decree-holder  before  he 
was  entitled  to  possession  and  mesne-profits, 
was  Rs.  27,571-11-8. 

It  thus  appears  that,  supposing  the  whole 
rights  and  liabilities  of  the  original  judgment- 
debtors  were  transferred  to  the  purchasers 
by  the  bill  of  sale  of  the  24th  of  September 
1858,  the  position  of  the  parties  was  this, 
that  the  purchasers,  in  return  for  the  Rupees 
19,000  which  they  paid,  got  actual  possession 
of  the  property  with  the  right  to  retain  it, 
until  Rupees  27,571-11-8  were  paid  to  them 
by  the  decree-holder,  but  subject  always, 
upon  the  payment  of  that  sum  by  the  decree- 
holder,  to  be  turned  out  of  possession,  and  to 
an  account  for  mesne-profits. 

On  the  4th  August   1866,  Sabeerun  files 
another  petition,  in  opposition  to  the  appli- 


Hossein  had  had  Mussamut  Hanscower's 
decree  transferred  to  him,  Torab  All's  name 
being  only  ostensibly  put  forward,  and  that 
he  was  now  trj'ing  to  make  her  liable  for  the 
mesne-profits.  The  petition  concluded  by 
praying  that  she,  Sabeerun,  might  be  declared 
not  to  be  liable  for  the  mesne-profits,  &c., 
and  that  certain  property  of  hers,  which  had 
been  attached,  and  was  about  to  be  sold, 
might  be  released. 

It  is  to  be  observed  that  this  petition  con- 
tains no  distinct  allegation  that,  in  purchasing 
as  she  did  from  Rugoonath,  she  did  not 
intend  to  take  upon  herself  his  liabilities 
under  the  decree,  as  well  as  his  rights. 

The  Lower  Court  granted  the  prayer  of  the 
petition,  on  the  ground  that  all  that  Sabeerun 
had   purchased   originally  from   Rugoonath 
was  the  right  to  receive  the  money  which, 
under  the  decree,  the  decree-holder  was  to 
pay  before  he  could  get  possession,  &c.,  and 
the  Court   was    of   opinion   that   there   was 
nothing  to  show  that  Sabeerun  had  ever,  by 
any  petition  fi4ed  by  her,  admitted  that  she 
was  liable  for  the  mesne  profits.     The  Prin- 
cipal Sudder  Ameen  says  :  "  She  only  stated 
**(in  her  petition)  that  she  was  entitled  to 
"  represent  the  vendor  in  everything   relat- 
**  ing  to  the  refund  (by  the  decree-holder) 
"of  the  consideration- money,   and   no   fur- 
**  ther;"  but  the  inaccuracy  and  unsoundness 
of  the  opinion  thus  expressed  are  very  clear- 
ly shown  by  the  various  petitions  and  proceed- 
ings   to    which    we    have   already    referred 
in  detail.     Whatever  doubts  may  exist  as  to 
the  legal  consequences  of  the  course  she  has 
adopted,  there  can  be  no  possible  doubt  as  to 
the  fact  that  Sabeerun   has  treated  herself 
and  held  herself  out  as  liable  for  these  mesne- 
profits    and    as  'standing    in    the    room    of 
Rugoonath   witli   reference  to  them.     It   is 
true  that,  in  her  petition  of  the  8th  September 
1864,  she  denied  her  liability;  but  she  fre- 
quently admitted  it  subsequently,  as  she  had 


cation  for  execution  out  of  which  the  present 

appeal  arises.     She  urges  that  it  is  contrary  1  ^iw;7s' d7nrp7e^'iousl^ 
to  the  general  rule  that  she  should  be  held  j  tr  j 

liable  for  mesne-profits  for  a  period  during  | 
which  she  was  not  in  possession.  Then  she 
says  that,  under  the  compromise  she  had 
'  made  (referred  to  in  her  petition  of  Decem- 
ber 31st,  1864),  Moiilvie  Mahomed  Hossein, 
for  whom  the  name  of  Mahmoodun  was 
used  in  the  compromise,  had  admitted  and  ac- 
knowledged (iiat  he  was  solely  liable  for  the 
mesne-profits,  and  had  absolved  her  (Sabeerun) 
from  liability  in  respect  thereof,  whereupon 
she,  Sabeerun,  had  withdrawn  her  claim  for 
her  share  of  the  purchase-money,  t^c.  She 
further  alleged  that    the    same    Mahomed 


It  is  contended  for  the  respondent  that 
she  is  not  liable  now,  inasmuch  as  she  never 
intended  to  take  this  liability  upon  herself, 
and  inasmuch  as  she  never  has  formally 
been  placed  upon  the  record  as  judgment- 
debtor  in  lieu  of  Rugoonath  Sahoye ;  and 
it'  is  argued  that,  if  the  parties  had  really 
believed  that  the  purchasers  took  upon 
themselves  the  responsibilities  of  Rugoo- 
nath, the  record  would  have  been  altered,  and 
would  have  shown  on  the  face  of  it  that 
further  proceeding,  as  regards  Rugoonath, 
were  finally  a^andoned. 
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No  doubt,  the  proceedings  connecied 
with  the  execution  of  the  decree  in  this 
case  have  been  very  carelessly  and  irregularly 
conducted — as  proceedings  in  execution  of 
decrees  too  frequently  are.  The  Court  had  no 
right  to  listen  to  the  respondent  as  an  "•  inter- 
venor"  or  "  objector,"  or  as  bearing  any  other 
character,  without,  in  the  first  instance,  dis- 
tinctly ascertaining  and  recording  what  her 
position  was.  She  either  was  a  defendant, 
or,  at  any  rate,  a  person  liable  to  be  pro- 
ceeded against  as  such,  or  she  had  no  locus 
standi  which  authorized  her  objecting  or 
in  any  way  interfering  with  any  application 
for  execution  raade  by  the  decree-holder 
against  the  judgment-debtor.  And  if  she 
.was  not  a  defendant,  but  only  a  person  liable 
to  be  made  one,  she  should  have  been  formally 
placed  on  the  record  as  a  defendant  before 
she  was  listened  to.  It  is  a  novel  doctrine 
that  a  stranger  to  a  suit  can,  by  dealing  with 
the  judgment-debtor,  acquire  such  an  in- 
terest in  the  suit  that  he  can  interfere  with 
and  prevent  the  execution  of  the  decree, 
and  yet  himself  avoid  all  liability  under  the 
decree. 

Even  supposing  the  respondent  not  to 
have  been  originally  liable,  we  think  she 
cannot  now  be  heard  to  dispute  her  liability, 
because,  ever  since  she  filed  her  petition  of 
July  1859,  she  has  been  before  the  Court 
as  the  substantial  judgment-debtor,  and  as 
the  person  chiefly  interested  in  all  questions 
as  to  the  execution  of  the  decree.  In  Sep- 
tember 1864,  she  denied  her  liability,  but 
her  conduct  after  that  amounts  to  an  ad- 
mission that  she  considered  she  had  been 
(if  she  was  not  still)  liable.  Rugoonath's 
name  still  remainson  the  record ;  but  it  is  many 
years  since  any  substantial  steps  have  been 
taken  against  him — the  resipondent  either 
in  her  own  name  or  that  of  Mussamut 
Mahraoodun  having  been  the  person  by 
whom  all  attempts  to  issue  execution  were 
opposed.  It  may  be  true  that  it  is  only 
in  1864  that  she  is  first  called  a  "judgment- 
debtor"  in  the  proceedings,  and  that  till  then 
she  is  always  slated  to  be  merely  a  "peti- 
tioner" or  "objector;"  but  in  our  opinion 
she  is  nevertheless  liable,  having  volun- 
tarily come  forward  and  declared  that  all 
Rugoonath's  interests  had  been  transferred 
to  her,  and  having  for  years  contested  the 
proceedings  taken  by  the  decree-holder  in 
a  manner  in  which  she  had  no  possible  right 
to  contest  them,  unless  she  was  in  fact  a 
judgment-debtor.  She  cannot  be  allowed 
to  blow  hot  and  cold — at  one  time  to  appear 
and  dispute  the  decree-holder's  proceedings^ 


and  at  another  to  appear  and  contend  she 
is  not  liable  under  the  decree,  and  has  no 
interest  in  those  very  proceeding's  which 
she  has  been  disputing. 

We  reverse  the  order  of  the  Lower  Court 
with  costs. 


The  nth  April *i 867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby» 

Judges, 

Execution — Appeal  —  Decree  for  land  —  Demo- 
lition of  buildings  thereon. 

Case  No.  137  of  1867, 

Special  Appeal  from  a  decision  parsed  by 
the  Principal  Sudder  Ameen  of  Dacca^ 
dated  the  jist  August  1866,  modifying  a 
decision  of  the  Sudder  Moonsiff  of  ihai 
District,  dated  the  *jth  February  1866. 

Radha  Gobind  Shaha  (Plaintiff), 

Appellant, 

versus 

Brojender  Coomar  Roy  Chowdhry 
(Defendant),  Respondent, 

Baboo  Dwarkanath  Sein  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Sreenath  Doss  for  Respondent. 

The  plaintiff,  in  execution  of  a  decree  for  land,  endea- 
voured to  obtain  possession  of  the  land  and  to  pall 
down  buildings  erected  by  the  defendant  upon  part  of 
the  land  alleged  by  him  to  be  comprised  in  the  decree. 
The  defendant  objected  that  the  land  in  question  was 
not  part  of  the  land  comprised  in  the  decree,  whereupon 
the  plaintiff  applied  to  the  Court  executing  the  decree, 
and  was  referred  by  that  Court  to  a  fresii  suit  on  the 
ground  that  the  decree  was  silent  about  the  demolition 
of  the  buildings.  Held  that  the  plaintiff  should  have 
appealed  agamst  that  order  as  a  matter  to  be  determined 
in  execution  of  decree,  and  that  no  fresh  suit  lay  upon  it. 

Jackson,  J, — These  proceedings  are  alto- 
gether without  jurisdiction.  Section  11, 
Act  XXIII.  of  1 86 1,  provides  that  all 
questions  regarding  the  amount  of  mesne- 
profits  and  other  questions  which  it  proceeds 
to  set  forth,  "and  any  other  questions 
"arising  between  the  parties  to  the  suit  ia 
"which  the  decree  was  passed  and  relating 
"to  the  execution  of  the  decree,  shall  be 
"determined  by  order  of  the  Court  execot- 
"ing  the  decree,  and  not  by  separate  sait» 
"  and  the  order  passed  by  the-  Court  shall 
"  be  open  to  appeal." 

In  this  case  the  plaintiff  got  a  decree  for 
certaiii  land.  In  proceeding  to  execute  it, 
he  found 'that  buildings  had  been  erected  by 
the  defendant  upon  part  of  the  land  which 
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he  alleged  to  be  comprised  in  his  decree. 
He  endeavoured  to  get  possession  of  the 
land  and  to  pull  down  the  buildings.  There- 
upon the  defendant  objected  that  this  land 
was  not  part  of  the  land  comprised  In  the 
decree.  The  decree-holder  applied  to  the 
Court  executing  the  decree;  but  the  Court 
stated  that,  as  the  decree  was  silent  on  the 
subject  of  demolishing  such  buildings,  it 
was  necessary  for  him  to  institute  a  fresh 
suit.  He  never  appealed  against  this  order, 
but, '  adopting  the  course  suggested  by  the 
Court,  brought  a  fresh  suit.  It  is  quite  clear 
that  this  was  a  matter  which  should  have 
been  determined  in  execution  of  decree,  and 
that  no  fresh  suit  could  have  been  brought 
upon  it. 

All  the  proce^ings  must,  therefore,  be  set 
aside,  and  the  appeal  of  the  plaintiff  must 
be  disallowed.  But,  under  the  circumstances, 
as  the  parties  were  misled  by  the  order  of 
the  Court,  it  appears  to  me  that  each  party 
should  pay  his  own  costs. 

Afarkby,  J, — I  am  of  the  same  opinion. 


The  nth  April  1867. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Cause  of  action — Resnmption— Special  Commis- 
sioner—Jurisdiction. 

Case  No.  126  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  ^Ameen  of  West 
Burdwan^  dated  the .  2jrd  of  November 
t866,  affirming  a  decree  of  the  Moonsiff 
of  Bistoopore,  dated  the  jrst  July  1S66. 

Shiboosoonduree  Debea  and  another 
(Plaintiffs),  Appellants^ 

versus 

The  Secretary  of  State  and  others  (Defend- 
ants), Respondents, 

Baboo  Issen  Chunder  Chuckerbutty  for 

Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Mohendro 
Lall  Shome  for  Respondents. 

The  property  of  the  plaintiff  having  fa^en  included 
among  the  lands  to  which  certain  resumption-proceedinp 
Iwtween  the  Government  and  a  third  party  related^  the 

¥ol.  VII. 


plaintiff  preferred  an  objection  which  was  disallowed  by 
the  Collector.  The  Special  Commissioner  on  appeal 
declined,  for  want  of  jurisdiction,  to  entertain  the  ob- 
jection. Held  that  the  order  of  the  Special  Commissioner 
could  not  constitute  any  cause  of  action  either  against 
the  Government  or  the  third  party. 

Jackson,  J — It  appears  to  me  that  it  is 
unnecessary  for  this  Court  to  come  to  any 
decision  upon  the  point  which  has  been  raised 
m  the  present  special  appeal,  because  the 
plaint,  as  we  have  it  before  us,  manifestly 
discloses  no  cause  of  action  whatever. 

The  allegation  in  the  plaint  is  that  certain 
resumption-proceedings  were  going  on  be- 
tween the  Government  and  a  third  party, 
whereupon  some  lands,  which  are  stated  to 
be  the  property  of  the  plaintiff,  were,  includ- 
ed in  the  measurement  of  a  particular  dag 
among  the  lands  to  which  the  resumption- 
proceedings  related.  The  plaintiff  thereupon 
preferred  an  objection.  The  objection  was 
dismissed  by  the  Collector.  An  appeal  being 
preferred  against  that  order  of  dismissal 
to  the  Special  Commissioner,  that  authority 
declared  that  be  had  no  jurisdiction,  and 
again  rejected  the  claim.  The  plaint  states 
that  this  order  of  rejection  constituted  the 
cause  of  action  of  the  plaintiff.  But,  as  the 
Special  Commissioner  was  a  Judge  of  a  Court 
of  Justice  constituted  for  a  particular  pur;* 
pose  by  Regulation  III.  of  1828,  it  seems 
quite  clear  that  the  order  of  the  Special  Com^ 
missioner  declining  for  want  of  jurisdictioi}- 
to  entertain  that  objection  could  constitute 
no  cause  of  action  either  against  the  Govern? 
ment  or  against  the  third  person  com 
cerned. 

It  appears  10  me,  therefore,  that  this  plaint 
ought  to  have  been  rejected,  and  that  to  go 
into  any  of  the  other  points  raised  would  bi 
superfluous.  It  is  not  stated  in  the  plaint 
that  t-he  plaintiff  has  been  at  any  time  dis^ 
possessed  of  the  lands  in  question,  although 
the  plaint  is  superscribed  as  a  plaint  for  pos- 
session by  declaration  of  title,  and  his  vakeel 
has  stated  before  us  that  his  client  is  still 
in  possession.  If  that  be  so,  it  is.  satisfac- 
tory to  know  that  the  plaintiff  is  not  in  any 
way  prejudiced  by  this  order,  inasmuch  as, 
if  the  defendants  or  any  of  the  defendants 
proceed  to  dispossess  him  of  the  lands,  he 
can  always  sue  afresh  upon  that  cause  of 
action. 

I  think,  therefore,  that  this  appeal  must 
be  rejected  with  costs. 

Markby,  J, — I  am  entirely  of  the  same 
opinion. 
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The  nth  April  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Section  71,  Act.X.  of  185^— Cancelment  of  lease 

— Ejectment 

Case  No.  13^  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  6th  December 
1866,  reversing  a  decision  of  the  Deputy 
Collector  of  that  District^  dated  the  23rd 
June  1866, 

Sheikh  Mahomed  Hossein  and  anolher 
(Plaintiffs),  Appellants^ 

versus 

Boodhun  Singh  alias  Roopnarain  Singh 
(Defendant),  Respondent. 

Mr,  C  Gregory  for  Appellants. 

Baboos    Onookool    Chunder    Mookerjee  and 
Kishen  Succa  Mookerjee  for  Respondent. 

Section  ^8,Adl  X.  of  1S59,  sipplies  equally  whether  the 

•"••*s  liability  to  be  ejected  arises  under  Section  31  of 

A<5t,  or  under  special  stipulation  in  the  contract 


ryot*s  liability  to  be  ejected  arises  under  Section  21  of 
that  A<51,  or  under  special  sti     '  " 
between  him  and  his  landlord. 

Jackson,  y, — In  this  case  the  plaintiff,  a 
zemindar,  sued  to  cancel  a  lease  which  he 
bad  granted  to  the  defendant.    He  had  pre- 
viously recovered  a  decree  against  the  same 
defendant  for  an  earlier  arrear  of  rent ;  and, 
at  the  same  time,  with  the  present  suit  for 
cancelment  of  the  lease,  he  had  instituted 
a  separate  suit  on  account  of  a  further  arrear 
which  he  alleged  to    have    then    accrued. 
The  earlier  decree  for  the  arrear  of  rent  was, 
it  appears,  at  the  time  of  the  institution  of 
this  suit,   unsatisfied.    But,  while    the  suit 
was  pending  before  judgment,  the  amount 
of  that  earlier  decree  was  paid  into  Court. 
A  decree  for  the  second  arrear  of  rent  was 
passed  on  the  26th  June  1836,  after  the  pre- 
sent case  was  decided.     Consequently,  there 
was  not,  at  the  time  of  the  passing  of  the 
decree  in  this  case  on  the  33rd,  any  unsatisfied 
decree  for  an  arrear -of  rent,  nor  was  there  in 
the  present  case  an  adjudication  that  the  rent 
was  duel     The  decree  consequently  did  not 
and  could  not  contain  any  specification  of  an 
arrear  of  rent  due  at  the  time  when  it  was 
passed,  and  the  ryot  for  this  reason  was 
deprived   of  the  benefit  of  the  concluding 
Clause  of  Section  78,  A6t  X.  of  1859,  which 
would  enable  him  to  pay  in  the  amount  of 
the  arrear  so  specified  within  15  days  of  the 
passing  of  the  decree,  and  thereupon  the 
execution  would  have  been  stayed. 

Mr.  Gregory,  the  vakeel  for  the  plaintiff, 
who   specially   appeals   in  this   case,   con- 


tends that  the  Judge  who  has  reversed  the 
Deputy  Collector's  decree  for  cancelment 
of  the  lease  is  in  error,  and  that  the  plaintiff 
is  entitled  to  have  his  lease  cancelled,  becaase 
he  sued,  not  under  the  provisions  of  Section 
a  I,  Act  X.  of  1859,  which  provides  for  the 
cancelment  of  a  lease,  but  under  a  special 
stipulation  in  the  contract  between  himself 
and  the  ryot,  that,  on  faikire  to  pay  the 
rent  at  any  time,  the  lease  should  be  liable 
to  be  cancelled. 

*  It  appears  to  me  that  both  these  classes  of 
cases  are  provided  for  in  Section  78.  That 
Section  says :; — 

"  Any  person  desiring  to  eject  a  ryot,  or 
"  to  cancel  a  lease  on  account  of  non-payment 
''  of  arrears  of  rent,  may  sue  for  such  eject- 
"  ment  or  cancelment  and  for  recovery  of 
''the  arrear  in  the  same  action,  or  may 
"  adduce  any  unexecuted  decree  for  arrears 
''of  rent  as  evidence  of  the  existence  of 
"such  arrear  in  a  suit  for  such  ejectment 
"  or  cancelment." 

It  appears,  therefore,  that  the  landlord  has 
two  courses  provided  for  him — one,  in  case 
of  his  having  already  obtained  a  decree  for 
rent  against  the  ryot,  which  decree  is  still 
unsatisfied — the  other,  in  case  of  an  existing 
arrear  of  rent  for  which  he  has  not  previously 
sued. 

In  the  first  case  he  may  sue  separately  for 
cancelment  and  adduce  the  unsatisfied  decree 
in  evidence  of  the  existence  of  an  arrear.  In 
the  other  case  he  may  sue  simultaneously 
for  the  arrear  of  rent  and  for  the  cancelment 
of  the  lease,  and  the  Court  will  be  able  to 
adjudicate  upon  the  arrear,  and  at  the  same 
time  to  declare  that  the  ryot  may  be  ejected. 
But  in  either  of  these  cases,  the  Section 
provides  that  the  arrear  due  shall  be  speci- 
fied in  the  decree,  and,  out  of  tenderness  for 
the  ryot,  it  is  provided  that,  having  that 
amount  specifically  set  out  and  manifest  to 
him,  he  shall  be  able  to  come  into  Court 
within  15  days  after  the  decree  is  passed 
and  pay  the  arrear,  and  thereupon  execution 
shall  be  stayed. 

It  appears  to  me  that  that  provision  iqp- 
plies  equally  whether  the  ryot's  liability  to 
be  ejected  arises  under  Section  21,  Act  X.  of 
1859,  or  under  any  special  stipulation  which 
may  be  found  in  the  contract  between  him 
and  the  landlord. 

I  think,  therefore,  that  the  Judge's 
decision  is  quite  right,  and  that  the  appeal 
must  be  dismissed  with  costs. 

Markby y  J, — I  am  of  the  same  opinion. 

With  i\3gard  to  the  last  point,  namely, 
whether  Section  78  applies  when  the  right 


1867.] 


Civil 


TRl  WKBXLT  KXPOKTXR. 


Rulings. 


375 


to  eject  is  reserved  in  the  lease,  it  may, 
perhaps,  be  as  well  to  mention  that  the  same 
view  was  taken  of  this  Section  in  the  case 
reported  in  the  6th  Volume  of  the  Weekly 
Reporter,  Act  X.  Rulings,  page  64. 


The  nth  April  1867. 

•  Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 


ton  zz9^  Act  VIII.  of  z85^-Ex-parte 
decree. 

Cases  Nos.  831  and  868  of  1866. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
20th  August  1S66,  reversing  an  order 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2jst  June  1866, 

Shaikh  Gholam  Ahyah  (Decree-holder), 

Appellant, 

versus 

Sham  Soondur  Koonwaree  Qudgment-debtor), 

Respondent, 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboos  Kalee  Kishen  Sein  and  Kalee  Pro- 
sunno  Dutt  for  Respondent. 

The  object  of  Section  up.  Act  VIII.  of  1850,  is  to 
make  it  imperative  on  a  defendant,  against  whom  an 
ex-parie  decree  has  been  passed,  and  who  desires  to 
come  in  and  set  aside  that  decree,  to  apply  to  the  Court 
as  soon  as  possible  after  he  has  notice  of  the  passine  of 
the  decree,  i.«.,  within  a  reasonable  time  not  exceeding 
30  days  from  the  first  actual  execution  of  process  to 
enforce  the  judgment. 

Macpherson,  J. — Thesi  cases  are  re- 
manded in  order  that  they  may  be  re-heard  by 
the  Lower  Appellate  Court.  Under  Section 
119  of  Act  VIII.  of  1850,  a  defendant, 
against  whom  an  ex-parte  cfecree  has  been 
passed,  and  who  desires  to  be  allowed  to 
come  in  and  set  aside  that  decree,  must  ap- 
ply for  that  purpose  to  the  Court  "  within 
a  reasonable  time  not  exceeding  thirty  days 
after  any  process  for  enforcing  the  judg- 
ment has  been  executed."  The  object  of 
the  Section  is  to  make  it  imperative  on  the 
defendant  to  apply  to  the  Court  as  soon  as 
possible  after  he  has  got  notice  of  the  decree 
having  been  passed — ^for  the  direction  is 
that  he  shall  apply  within  a  reasonable  time 
not  exceeding  thirty  days,  showing  that  he 
is  not  entitled  to  the  thirty  days  If  he  could 
reasonably  have  appeared  earlier. 

Then,  in  order  to  obviate  all  Questions  as 
to  whether  the  defendant  did  or  did  not  have 
notice,  it  is  enacted  that  be  skill  come  in 
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within  thirty  days  at  furthest  of  the  execu* 
tion  of  any  process  against  him.  It  appears 
to  us  that  the  word  "  any"  here  must  be  read 
as  "  first."  It  is  quite  open  to  that  interpre- 
tation, and  it  would  be  absurd  to  suppose  that 
the  Legislature  intended  to  allow  a  defend- 
ant to  come  in  at  any  time,  however  often 
execution  had  issued  against  him,  and  how* 
ever  long  he  had  been  avowedly  aware  of  the 
existence  of  the  decree,  provided  only  that 
some  process  had  been  executed  within  thirty 
days  of  the  application.  It  is  clear  that  it  is 
from  the  first  actual  execution  that  the  time 
is  to  count.  But  the  time  counts  from  actual 
execution,  i.e.,  actual  arrest  of  the  person  of 
the  defendant,  or  attachment  or  seizure  of 
his  property,  and  not  merely  from  the  date  of 
issuing  warrants  of  attachment,  or  of  putting 
them  in  the  hands  of  the  Officer  of  the  Court 
for  execution. 

In  the  present  case,  the  Court  must  deter- 
mine whether  the  defendant's  application 
was  made  within  a  reasonable  time  not  exceed- 
ing thirty  days  from  the  first  actual  execution 
of  process  to  enforce  the  judgment. 

If  it  was,  he  is  entitled  to  the  benefit  of 
Section  119.  If  it  was  not,  he  cannot  now 
set  aside  the  judgment.  It  is  impossible 
from  the  judgment  of  the  Lower  Court  to 
say  what  precisely  was  the  nature  of  the 
process  executed,  i.e.,  whether  it  was  a  mere 
issue  of  an  attachment,  or  an  actual  seizure 
or  arrest  under  a  writ  duly  issued  :  nor  does 
it  appear  for  what  reason  in  particular  the 
Court  deemed  the  application  to  have  been 
made  in  time. 

Remand  accordingly. 


The  nth  April  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson^ 

Judges. 

Interest 
Case  No.  32  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Gya, 
dated  the  tSth  January  1867. 

Mussamut  Soobudra  Bebee,  Appellant^ 

versus 

Sheo  Churn  Lall,  Respondent. 

Baboo  Kishen  Succa  Mooktrjit  for 
Appellant 
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No  one  for  Respondent. 

Where  a  decree  did  not  specify  the  rate  of  interest— 
Mkld  that  the  Court  ought  not  to  have  allowed  a 
higher  than  the  usual  Court  rate,  namely  12  per  cent. 

Macpherson,  J. — As  the  decree  does  not 
specify  the  rate  of  interest,  we  think  the 
Court  ought  to  have  allowed  interest  at  12 
per  cent,  the  usual  Court  rate,  and  that  it 
was  wrong  to  allow  a  higher  rate. 
'  We  amend  the  order  of  the  Lower  Court 
accordingly. 


The  nth  April  1867. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Sections  223  and  224,  Act  VIII.  of  185^— Execu- 
tion—Khaa  possestion — Co-sharers. 

Case  No.  634  of  1866. 

Review  of  a  judgment  passed  by  the  Hon'ble 
Justices  Loch  and  Macpherson  on  the 
ijth  of  August  1866,  in  Miscellaneous 
Appeal  No,  368  of  1866, 

Ranee  Shama  Soonderee  Debea  (Decree- 
holder),  Petitioner^ 

»  versus 

'Messrs.  J ardine,  Skinner,  and  Co.  (Judgment- 
debtors),  Opposite  Party. 

Mr.  R,  F.  Doyne  and  Baboos  Sreenath 
Doss  and  Mohinee  Mohun  Roy  for 
Petitioner. 

Messrs.  R,  T.  Allan  and  J.  Rochfort  for 
the  Opposite  Party. 

Where  a  decree  is  partly  for  a  share  of  land  in  the 
occupancy  or  khas  possession  of  the  defendants,  and 
partly  for  a  share  of  land  in  the  occupancy  of  ryots, 
the  oecree  as  to  the  former  can  only  be  executed  accord* 
ing  to  Section  223,  Act  VI II.  of  1859,  afid,  as  to  the  latter, 
according^  to  Section  224. 

Macpherson,  J, — Cause  has  been  shown 
against  the  application  for  review  of  our 
judgment  in  this  matter,  and  we  have 
thought  it  right  to  grant  the  application  for 
review  and  to  re-hear  the  appeal. 

It  appears  to  us,  on  further  consideration 
of  our  order  of  the  13th  of  August  1866 
'(which  will  be  found  reported  in  6  Weekly 
Reporter  59,  Miscellaneous),  that  it  is  wrong, 
and  must  be  amended.  So  far  as  the  decree 
is  for  a  2-annas  15-gundahs  share  of  land 
or  other  immoveable  property  in  the  occu- 
pancy or  khas. possession  of  the  defendants, 
or  of  any  person  claiming  under  a  title 
created  by  them  subsequently  to  the  insti- 


tution of  the  suit,  the  decree  ought  to 
carried  into  execution  by  putting  the  plaint- 
iffs in  possession  of  a  2-annas  15-gandalis 
share  thereof,  as  provided  by  Section  233  erf 
Act  VIII.  of  1859.  So  far  as  the  decree  u 
for  a  share  of  lands,  &c.,.in  the  occufianojr 
of  ryots  or  other  persons  entitled  to  occnpj' 
the  same,  it  mast  be  executed  in  the  mannex 
prescribed  in  Section  224.     , 

In  no  other  way  can  full  effect  be  giv^n 
to  the  original  decree  passed  in  this  suit 
(reported  in  3  Weekly  Reporter  144).  The 
case  of  Brohomoye  Dabee  versus  Rajchonder 
Roy  (5  Weekly  Reporter  15,  Miscellaneoos) 
is  much  in  point. 

We  amend  our  former  order,  and  dismi^ 
the  appellant's  appeal  with  costs  (including^ 
those  of  the  review). 


The  1 2th  April  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and   F.  A. 

Glover,  Judges. 

Decree  for  rent  (under  the  old  law). 

Case  No.  3276  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
2*jth  August  J 866,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  thai  District,  dated  the  30th  Novem- 
ber  186$. 

Indur  Chundra  Doogur  (Plaintiff), 
Appellant, 

versus 

Ruttun  Coomaree   Bibee  (Defendant), 
Respondent. 

Baboos  Khettur  Mohun  Mootierjee  and 
Mohesh  Chunder  Chowdhry  for  Appellant 

Mr.  R.  E.  Twidale  and  Baboo  Sreenath 
Doss  for  Respondent. 

A  decree  for  rent  under  the  old  law  was  held  to  be  a 
simple  money-decree,  and  as  not  burdening  the  tenure 
after  it  had  bond  fide  passed  by  private  purchase  out  of 
the  hands  of  the  debtor. 

Seton-Karr,  J. — The  facts  of  this  case, 
proved  or  admitted,  are  as  follows :  The 
plaintiff,  on  the  22nd  of  April  1856,  obtain- 
ed a  decree  for  rent  in  a  civil  suit  against 
the  predecessors  of  the  defendant,  holder 
of  a  mourosee  jumma.  About  the  same 
time,  or  in  1262,  the  tenure  passed  into 
the  hands  of  the  present  defendant  by 
private  purchase.  The  plaintiff,  holder  of 
the  decree  of  1856  against  the  former 
tenants,    n6\v   sues   to  put   up  to  sale  the 
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xnoorosee  tenure  which  passed  from  the 
liands  of  the  said  tenants  to  the  present  de- 
fendants. 

Both  Courts  have  held  that  the  plaintiff  ' 
is  not  entitled  to  hold  the  tenure  liable  for 
the   arrears   which  accrued   on  it   previous 
to  1856,  and  when  it  was  held  by  the  vend- 
ors of  the  defendants. 

"  The  contention  before  us  is  that  the 
Courts  are  wrong  in  law ;  that  the  tenure 
is  burdened  with  the  arrears,  or  at  least 
with  the  arrears  of  the  year  in  which  the 
decree  was  obtained,  and  that  the  tenure  can 
be  sold  for  the  said  arrears  judicially 
decreed. 

In  support  of  this,  the  following  decisions 
are  quoted :  Wyman's  Revenue  and  Police 
Journal,  Volume  II.,  page  213;  ditto  Volume 
III.,  page  19 ;  ditto  Volume  III.,  page  131 ; 
and  against  it,  Weekly  Reporter,  Volume 
VII.,  page  260,  and  Sudder  Dewanny  Adaw- 
lut  for  1856,  page  1019. 

The    decree   gained    by    the   plaintiff   in 

{856  was  against  two  persons,  predecessors 

of  the  defendants,  and  it  simply  declared 

them  liable  to  pay  the  money  due  as  renCs. 

The  decisions  quoted  by  the  pleader  for  the 

appellant  all  refer  to  cases  decided  under 

the  rent-laws,  and  they  appear  to  me  to  have 

no   application  to   the   case   before    us.     I 

cannot  hold  that  the  decree  of  1856  burdened 

the  land.     That  decree  might  be  executed 

against  the  persons  of  the  debtors  or  against 

any  property   which   they    still    hold.     But 

it  appears  to  me   to  give  the  plaintiff  no 

right  whatever   to    follow    the    land    which 

iias  passed  away  from   the  defendants  by 

a  transaction  the  character  of  which  is  not 

in  any  way  iny)eached.     Had  the  plaintiff 

chosen  the  summary  remedy  for  recovery  of 

arrears  of  rent,  the  case  might  have  been 

different.     But  it  ^ems  to  me  clear,  after 

the  full  discussion  which  we  have  heard  on 

the  subject,  that  the  plaintiff  is  not  entitled 

to  say  that  his  decree  of  1856  can  bind  the 

tenure  and  make  it  liable   for   the   arrears 

due  either  previous  to  or  in  that  year.     Ii 

is  In  all  respects  a  simple  money-decree. 

The  cases  quoted  by  the  respondent, 
especially  that  of  ihe  Sudder  De^vanny  Adaw- 
lut,  1856,  seem  in  pr>int.  This  case  is  not 
likely  to  form  a  precedent,  as  a  similar  suii 
cannot  be  bfought  under  the  present  law. 

I  would  affirm  the  decision  of  the  Lower 
Court,  and  dismiss  the  appeal  with  costs. 

Glover,  J , — I  am  of  the  same  opinion. 


The  15th  April  1867.^ 

Present : 
The  Honble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.    Loch,    F.    B.    Kemp,    and     A.     G. 
Macpherson,  Judges, 

Jurisdiction— Contribution— Small  Cause  Courts 
— Mofussil  Law— Co-sh^ers—- Government 
Revenue. 

Reference  to   the  High    Court  hy   Mr,   H, 
BelL  Judge  of  the   Principal   Court  of 
Small   Causes  of  Kislinaghur,   dated  the 
nth  January  i86*j, 

Rambux  Chittangeo  and  another, 
Plaintiffs, 

versus 

Modhoosoodun  Paul  Chowdhry  and  others, 

Defendants. 

A  co-sharer  in  an  estate  paying  revenue  to  Government, 
who  has  paid  the  revenue  due  upon  the  whole  estate, 
cannot  sue  in  a  Small  Cause  Court  his  co-sharers  for 
contribution. 

The  Small  Cause  Courts  are  bound  to  adiudicate 
according-  to  the  law  which  is  administered  in  the  other 
Courts  of  the  Mofussil. 

According  to  the  law  administered  in  the  Mofussil, 
the  obligation  to  contribute  is  not  founded  upon  contract 
in  the  aosence  of  an  express  contract.  No  contract  can 
be  implied  on  the  part  of  co-sharers  of  an  estate  to 
contribute  towards  the  payment  of  the  Government 
revenue.  There  is  no  implied  contract  for  contribution 
on  the  part  of  sureties,  any  more  than  there  is  on  the 
part  of  persons  who  are  liable  by  law  to  contribute  to 
general  average. 

Distinction  between  cases  of  convention  and  agree 
ment. 

Case. — Plaintiff,  a  co-sharer  in  an  estate 
paying  revenue  to  Government,  deposited, 
under  Section  9,  Act  XI.  of  1859,  the  re- 
venue due  upon  the  whole  estate  to  save  the 
property  being  put  up  for  sale.  He  now 
sues  his  co-sharers  for  contribution.  Upon 
a  reference  to  the  High  Court  by  the  Judge 
of  the  Small  C£.use  Court  of  Hooghly,  it  was 
ruled  in  September  last  that,  in  claims  of 
thi«?  sort,  the  Small  Cause  Court  had  no 
jurisdiction.  The  case  No.  617  of  1866, 
Motlhoosoodun  Mozoomdar  vs.  Bindoo 
Ba.shinee,  is  quoted  at  page  15,  Civil  Refer- 
ences, of  the  6th  Weekly  Reporter. 

1  have  ventured,  however,  to  refer  the 
matter  again  for  the  High  Court's  decision, 
and  1  hope  the  following  reasons  may  be 
considered  sufficient  to  justify  me  in  adopt- 
ing the  unusual  course  of  submitting  a 
second  reference  upon  a  point  which  has 
once  been  decided. 

It  appears  from  the  printed  report  that 
Counsel  were  not  employcl  in  the  case,  and 
the  learned  Judges  had  therefore  merely 
before  them  the  letter  of  the  Small  Cause 
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Court  Judge  upon  which  to  base  their 
decision,  and  it  is  not  improbable  to  suppose 
that,  if  the  case  had  been  fully  argued  before 
them,  they  might  have  arrived  at  a  different 
conciusion.  1  propose,  therefore,  to  set 
briefly  before  the  Court  the  reasons  which 
induce  me  to  think  tliat  I  have  jurisdiction 
to  entertain  the  present  suit. 

The  plaintiff  is  a  co-sharer  in  an  estate 
paying  revenue  to  Government,  and  under 
Section  9,  Act  XL  of  1859,  he  was  authoriz- 
ed to  deposit  in  the  Collectorate  the  amount 
which  his  co-sharers  had  neglected  to  pay. 
The  payment  was  not  an  officious  payment, 
but  was  made  to  save  his  own  interest  in  the 
estate.  Of  this  payment,  the  defendants,  his 
co-sharers,  have  reaped  the  benefit;  for, 
in  consequence  of  the  payment  of  the  reve- 
nue by  Uie  plaintiff,  the  entire  estate  was 
preserved  from  sale.  Now,  under  Section 
6,  Act  XL  of  1865,  Small  Cause  Courts  can 
"lake  cognizance  of  claims  for  money  due 
whether  on  bond  or  other  contract,  and  the 
question  »s  whether  the  word  "contract" 
is  sufficiently  wide  to  admit  of  the  present 
claim  being  included  within  it.  I  think 
it  is.  There  are  many  cases  in  which  no 
express  contract  is  made.  But  where  the  law, 
from  the  relation  in  which  the  individuals 
stand  to  one  another,  implies  a  contract — 
where,  for  instance,  the  surety  pays  the  debt 
of  his  principal — the  law  implies  a  contract 
that  the  principal  will  re-imburse  the  surety; 
or  again,  where  a  joint  contractor  has  satis- 
fied the  whole  demand,  the  law  implies  a 
contract  on  the  part  of  his  fellow  con- 
tractors to  contribute  the  respective  quotas 
of  the  joint  liability.  Upon  the  same  prin- 
ciple it  is  laid  down  that,  where  one  of 
two  sharers  in  a  farming  lease  takes  upon 
himself  to  collect  the  rents,  Jthe  law  implies 
a  contract  on  his  part  to  pay  to  his  co-sharer 
the  amount  that  is  due  (Macpherson  on 
Contracts  IIL).  Now,  cases  of  this  de- 
scription are  daily  tried  by  Small  Cause 
Courts.  For  instance,  in  Joynarain  Manjee 
vs.  Moodhoosoodun  Gurait,  2  Weekly 
Reporter  134,  it  was  held  that  plaintiff, 
who  with  the  defendant  was  jointly  entitled 
to  the  profits  of  certain  lands,  could  sue 
in  the  Small  Cause  Court  for  the  recovery 
of  the  excess  profits  appropriated  by  the 
defendant.  An  exactly  similar  decision 
was  given  in  the  case  of  Kandaree  Joardar 
vs.  Manick,  Sutherland's  Small  Cause 
Court  Cases,  page  23.  Now,  upon  what 
principle  were  these  cases  held  to  be  cog- 
nizable by  the  Small  Cause  Courts?  They 
must  fall  under  the  head  of   money   due 


on  bond  or  other  contract,  for  there  Is  no 
other  Clause  in  the  Small  Cause  CAurt  Act 
under  which  they  could  fall.  But  in  none 
of  the  cases  quoted  was  there  any  express 
contract,  but  such  was  the  relation  of  the 
parties  to  each  other  that  the  law,  without  the 
existence  of  a  contract,  implied  a  contract. 
The  present  case,  it  appears  .  to  me,  is 
of  exactly  an  analogous  natare.  Under  Sec- 
tion 9,  Act  XL  of  1859,  a  co-sharer  in  a 
joint  estate  is  permitted  to  protect  his  own 
interest  in  the  joint  property  by  paying 
the  revenue  due  upon  the  whole  estate, 
and  the  law  enacts  that  such  a  payment  is  to 
'be  considered  a  debt  recoverable  from  the 
joint  sharers  in  the  estate;  in  other  words, 
the  law  implies  a  contract  on  the  part  of  the 
joint  sharers  to  re-pay  the  sum  which  a  joint 
sharer  has  paid  on  their  account  and  for  their 
benefit.  And,  as  the  money  paid  is  recover- 
able under  this  implied  contract,  the  Small 
Cause  Courts  have,  in  my  opinion,  jurisdic- 
tion to  entertain  the  claim.  Indeed,  the  case 
of  Bykunt  Nauth  Bhooya  vs.  Ram  Naatb 
Bhooya,  4  Weekly  Reporter,  Small  Cause 
Court  References,  page  9,  is  exactly  similar 
to  the  present  case.  In  that  case  the4>laint- 
iff  sued  his  co-sharers  for  contribution,  and, 
though  the  reference  was  made  merely  on 
a  question  of  limitation,  yet  it  is  but  reason- 
able to  suppose  that,  if  the  learned  Judges 
who  decided  that  reference  had  been  of 
opinion  that  the  Small  Cause  Court  had  no 
jurisdiction  in  the  matter,  they  would  have 
pointed  out  to  the  Small  Cause  Court  Judge 
that  he  was  entertaining  a  case  which,  under 
the  law,  he  had  no  jurisdiction  to  try. 

The  question,  therefore,  which  is  now 
respectfully  submitted  for  the  High  Court's 
consideration  is  whether  a  jgint  sharer  in  an 
estate  paying  revenue  to  Government,  who 
has  paid  the  revenue  due  upon  the  whole 
estate,  can  sue,  in  a  Small  Cause  Court,  his 
co-sharers  for  contribution. 

The  case  was  referred  hy  Peacock y  C.  J.^ 
to  a  Full  Bench  for  decision  as  to  whether 
a  suit  for  contribution  will  lie  in  a  Small 
Cause  Court  with  reference  to  the  cases 
published  in  6  Weekly  Reporter y  Civil  Refer-' 
encesy  p.  1$ ;  J  Weekly  Reporter,  Civil  Kul-' 
i^g*  /•  ^7/  ^«^  ^  Weekly  Reporter,  Civil 
Rulings,  p.  J2J. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by —  %. 

Peacock,  C.  J. — ^The  question  which  has 
been  referred  by  the  Small  Cause  Coort 
Judge  in  this  case  is  whether  a  co-sharer  in 
an  estate  pstying  revenue  to  Government, 
who  has  paid  the  revenue  due  upon  the 
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whole  estate,  can  sue  in  a  Small  Cause  Court 
his  co-sharers  for  contribution. 

It  is  stated  that  the  plaintiff,  a  co-sharer, 
deposited  the  revenue  payable  upon  the 
whole  estate  under  Section  9,  AQ;  XL  of 
1859.  Probably  this  is  a  mistake,  and  Sec- 
tion 15  was  the  Section  intended.  Section 
9  applies  only  to  deposits  made  by  a  person 
not  being  a  proprfetor  of  the  estate  or  share 
of  ah  estate  in  arrear;  and  it  gives  an 
action  to  the  depositor  in  certain  cases.  It 
18  clear  that  an  action  founded  upon  that 
Section  could  not  be  brought  in  the  Small 
Cause  Court.  It  is  founded  on  the  Statute, 
and  not  upon  contract,  express  or  implied. 
We  will,  therefore,  consider  the  question 
propounded  without  reference  to  the  fact 
alleged  that  the  money  was  deposited  under 
Section  9. 

No  apology  was  due  from  the  Judge  of 
the  Small  Cause  Court  for  respectfully 
laying  before  the  High  Court  the  reasons 
which  induced  him  to  think  that  he  had 
jurisdiction  to  entertain  the  suit,  notwith- 
standing a  contrary  decision  of  the  High 
Court  which  is  referred  to  in  his  judgment ; 
but  w^  think  that  the  Judge  ought  not  to 
have  assumed  that,  if  that  case  .had  b€^en 
argued  by  Counsel,  the  Court  would  pro- 
bably have  arrived  at  a  different  conclu< 
sion. 

There  can  be  no  doubt  that  the  Court 
derives  great  assistance  from  a  careful  and 
well-considered  argument  of  a  learned  and 
experienced  Counsel ;  but  it  ought  not  to  be 
assumed  that  such  arguments  are  necessary 
to  enable  the  Court  to  arrive  at  li  sound 
conclusion.  When  a  case  comes  before  the 
Court  for  adjudication,  whether  it  is  argued 
by  Counsel  or  not,  the  Court  ought  to  give 
it  full  and  careful  consideration.  They 
ought  to  ascertain  accurately  what  are  the 
facts  of  the  case,  and  to  apply  their  own 
knowledge  of  .the  law  to  the  facts  so  ascer- 
tained ;  and,  if  the  law  is  doubtful,  to 
search,  if  necessary,  into  the  authorities 
before  they  pronounce  a  decision. 

We  think  that  the  decision  referred  to  by 
the  Judge  of  the  Small  Cause  Court 
(Modhoosoodun  Muzoomdar  vs,  Bindoo 
Bashinee)  reported  in  6  Weekly  Reporter, 
Civil  References,  p.  15,  is  correct,  viz,,  that 
a  suit  for  contribution  under  the  circum- 
stances is  not  maintainable  in  the  Small  Cause 
Court. 

That  decision  was  brought  to  the  notice  of 
the  First  Bench  in  another  similar  ,case,  and 
after  full  consideration  it  was  upheld  and 


acted  upon,  see  Bromoroop  Gooswamee  vs, 
Prannath  Chowdhry  and  others  (7  Weekly 
Reporter,  Civil  Rulings,  p.  17). 

At  the  time  when  the  last-mentioned  case 
was  determined,  I  was  not  aware  of  a  case 
in  which  a  different  opinion  had  been  acted 
upon  by  another  Bench.  The  case  had  not 
then  been  reported.  It  is  to  be  found  in 
the  6th  Weekly  Reporter,  p.  325,  Civil 
Rulings.  In  like  manner,  when  that  case 
was  decided,  the  Judges  who  determined  it 
were  not  aware  of  the  previous  decision 
of  Modhoosoodun  Muzoomdar  vs,  Bindoo 
Bashinee  above  mentioned.  The  case  had 
probably  not  been  reported  at  that  time. 

In  the  last-mentioned  case  it  was  held 
that  a  claim  for  money  not  exceeding  500 
rupees  as  contribution  on  account  of  re- 
venue paid  by  one  shareholder  for  the  whole 
estate,  in  order  to  save  the  estate  from  sale 
for  arrears,  is  a  claim  for  money-decree  under 
an  implied  contract,  and  is,  therefore,  cogni- 
zable by  a  Small  Cause  Court. 

In  consequence  of  the  above  conflicting 
decisions,  the  question  has  now  been  referred 
to  a  Full  Bench. 

By  Section  6,  Aft  XI.  of  1865  (the  Small 
Cause  Court  Aft),  claims  for  money  due  on 
bond  or  other  contract,  or  for  damages,  when 
the  debt  or  damage  does  not  exceed  in 
amount  the  sum  of  500  rupees,  are,  subject 
to  certain  exceptions,  cognizable  in  the 
Courts  of  Small  Causes;  and  by  Section 
12  no  suit  cognizable  by  such  Court  can 
be  heard  or  determined  in  any  other  Court 
having  jurisdiction  within  the  local  limits  of 
the  jurisdiction  of  such  Court  of  Small 
Causes. 

This  suit  is  not  one  for  damages  within  the 
meaning  of  th»  Section  above  referred  to. 
We  must  assume  that  there  was  no  express 
contract,  as  there  is  no  mention  of  one ;  and 
the  only  question  is  whether  there  was  an 
implied  contract  for  contribution. 

It  has  been  held  by  some  of  the  Common 
Law  Courts  in  England  that  a  suit  for 
contribution  amongst  sureties  is  founded 
upon  implied  contract,  see  the  case  of  Kemp 
and  Finden,  1 2  Meeson  and  Welby's  Reports, 
p.  421  ;  but  it  must  be  remarked  that  the 
Small  Cause  Courts  in  the  Mofussil  are  bound 
to  adjudicate  according  to  the  law  which  is 
administered  in  the  other  Courts  of  the 
Mofussil.  In  those  Courts  the  rights  of 
parties  are  to  be  determined  according  to  the 
general  principles  of  equity  and  justice 
without   any   distinction,    as    in    England, 
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between  that  partial  justice  which  is  ad- 
ministered in  the  (Courts  of  Law,  and  the 
more  full  and  complete  justice  for  which 
it  is  frequently  necessary  to  seek  the  assist- 
ance of  a  Court  of  Equity.  The  rules  and, 
I  may  add,  the  fictions  which  have  been  in 
many  cases  adopted  by  the  Common  Law 
Courts  in  England,  for  the  purpose  of  obtain- 
ing jurisdiction,  in  cases  which  would  other- 
wise have  been  cognizable  only  by  the  Courts 
of  Equity,  are  not  necessary  to  be  followed 
in  this  country,  where  our  aim  is  to  do  com- 
plete justice  in  one  suit.  It  is  not  necessary 
for  us  to  imply  promises  or  requests,  merely 
I  because  they  would  be  implied  under  simi- 
1  lar  circumstances  by  the  Common  Law 
Courts  in  England,  in  cases  in  which,  but 
for  such  implication,  they  would  probably 
have  no  jurisdiction,  and  especially  where 
we  find  that  the  Courts  of  Equity  and  the 
Courts  of  Law  are  in  conflict  upon  the 
subject  of  such  implications.  1  have  gene- 
rally found  that,  where  fictions  are  resorted 
to,  uncertainty  and  confusion  are  the  conse- 
quence. 

In  Deering  and  the  Earl  of  Winchelsea, 
reported  in  2  Bousanquet  and  Puller  270,  it 
was  held  that,  where  several  sureties  are 
bound  by  different  instruments  but  for  the 
same  principal  and  for  the  performance  of 
the  same  engagement,  and  one  of  the  sureties 
is  compelled  to  pay  the  whole  amount,  he  may 
recover  contribution  from  the  others.  It  was 
admitted  that,  if  the  sureties  had  been  bound 
by  one  bond,  there  must  have  been  contribu- 
tion ;  but  it  was  contended  that,  in  the  case 
of  one  bond,  the  liability  depended  upon  con- 
tract and  privity  amonst  the  sureties,  which 
did  not  exist  in  the  case  of  separate  bonds ; 
that,  where  there  were  separate  bonds,  the 
case  admitted  of  the  supposition  that  the 
sureties  were  perfect  strangers  to  each  other, 
and  that  each  of  them  might  be  ignorant 
of  the  others  and  of  their  engagements; 
that  the  undertakings  were  perfectly  distinct 
and  without  any  connection  with  each  other, 
and  that  no  contract  amongst  the  sureties 
could  be  implied  ;  but  Lord  Chief  Baron  Eyre 
held  that  the  obligation  to  contribute  did 
not  depend  upon  contract.  He  said  :  "  If 
'•  we  take  a  view  of  the  cases  both  in  law 
"  and  equity,  we  shall  find  that  contribution 
"  is  bottomed  and  fixed  on  general  principles 
"  of  justice,  and  does  not  spring  from  con- 
"  tract,  though  contract  may  qualify  it.' 
"  Again,''  he  says,  **  in  Sir  William  Harbert's 
case,  3  Co.  iib,  many  cases  of  contribu- 
tion are  put,  and  the  reason  given  in  the 
books  is  that  in  aqualijurtt  the  law  requires 
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"eq'iality;  one  siiall  not  bear  the  burden 
'Mn  case  of  the  rest.  The  law  is  grounded 
"in  great  equity;  contract  is  never  men- 
'*  tioned." 

In  Sterling  and  Forrester,  House  of  Lords. 
3  Bligh's  Reports,  p.  590,  Lord  Redesdale 
says  :  ''The  principle  established  in  the  case 
"  of  Deering  and  Earl  of  Winchelsea  is  uni- 
**  versal,  that  the  right  and  duty  of  contribn- 
•*  tion  is  founded  on  doctrines  of  equity.  Ii 
"  does  not  depend  upon  contract."  "  Cases 
''of  average  rest  upon  the  same  principle.^ 
"  So  in  the  case  of  land  descending  to 
"  several  co-parceners  subject  to  a  debt,  if 
''  the  creditor  proceeds  against  one  of  the 
"  co-parceners,  the  others  must  contribute." 

As  regards  contribution,  the  obligation  at 
law  is  in  many  cases  very,  different  from 
what  it  is  in  equity. 

If  there  are  several  sureties,  and  one  of 
them  becomes  insolvent,  and  another  pays 
the  debt,  the  surety  who  pays  cannot  at  law 
recover  more  from  the  solvent  sureties  than 
the  shares  which  he  would  have  recovered  if 
all  the  sureties  were  solvent 

Thus,  if  there  are  four  sureties  and  one 
insolvent,  a  solvent  surety  who  paps  the 
whole  debt  can  recover  only  one-fourth  part 
thereof,  and  not  third  part  from  each  of 
the  two  solvent  sureties;  but  in  a  Court  of 
Equity,  he  would  be  entitled  to  recover  one- 
third  part  of  the  debt  against  each  of  them, 
for  in  equity  the  insolvent's  share  is  appor- 
tioned among  all  the  oiher  solvent  sureties. 
A  similar  rule  applies  to  other  cases  of  con- 
tribution. 

So,  if  one  of  the  sureties  dies,  the  remedy 
at  law  is  only  against  the  surviving  parties 
for  their  respective  proportions ;  whereas,  in 
equity,  contribution  may  be  enforced  against 
the  representatives  of  the  deceased  surely, 
see  Story's  Equity  Jurisprudence,  Sections 
496  and  497. 

We  think  that,  according  to  the  law  ad- 
ministered in  the  Mofussil,  the  obligation  to 
contribute  is  not  founded  upon  contract  in 
the  absence  of  an  express  contract ;  and  that 
no  contract  can  be  implied  on  the  part  of 
CO- sharers  of  an  estate  to  contribute  towards 
the  payment  of  the  Government  revenue- 
Further,  we  are  of  opinion  that  there  is  no 
implied  contract  for  contribution  on  the  pan 
of  sureties^  any  more  than  there  is  on  the 
part  of  persons  who  are  liabl'^  by  law  to 
contribute  to  general  average. 

Imagine  the  difficulties  which  would  arise 
if  every  person  liable  to  contribute  to  gene- 
ral average  in  respect  of  goods  thrown  over- 
I  board  at  sea  were  liable  to  be  sued  in  % 
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Small  Cause  Court  in  the  Mofussil  within 
whose  jurisdiction  he  might  be  residing. 
Similar  difficulties  might  arise  in  cases  of 
contribution  claimed  against  sureties  {see 
Story's  Equity  Jurisprudence,  Sections  490, 
491,  492,  493,  498),  or  amongst  co-share- 
holders in  an  estate. 

For  instance,  jn  a  case  in  which  the  estate 
of  a  Mahomedan  has,  upon  his  death,  descend- 
ed to  nunierous  relations.  Is  each  person, 
said  to  be  entitled  to  a  share,  to  be  sued 
separately  in  the  Small  Cause  Court,  and 
compelled  to  pay  contribution  in  respect  of  a 
share  which  may  ultimately,  in  a  suit  in  the 
Civil  Court  between  the  claimants  to  the 
estate,  turn  out  not  to  be  his ;  and  this  from 
time  to  time  as  often  as  the  Government 
revenue  falls  due  pending  the  suk  in  the 
Civil  Court  for  the  adjustment  of  the  shares  ? 
Cases  may  be  supposed  in  which  it  might  be 
necessary  amongst  Hindoos  to  try  a  quegtion 
of  adoption  before  it  could  be  ascertained  whe- 
ther a  particular  individual  was  a  shareholder 
or  not,  or  what  share  he  was  entitled  to. 
Are  all  these  questions  to  be  tried  by  a 
Small^  Cause  Court  deriving  its  jurisdiction 
from  'the  implication  by  law  of  a  promise 
which  never  existed  in  fact,  and  was 
never  in  the  contemplation  of  the  parties 
concerned;  and  is  this  jurisdiction  of  the 
Small  Cause  Court  to  oust  the  jurisdiction 
of  the  ordinary  Civil  Court  having  jurisdic- 
tion within  the  local  limits  of  the  Small 
Cause  Court,  although  it  may  be  necessary 
to  resort  to  such  Civil  Court  for  the  purpose 
of  obtaining  complete  justice  ? 

In  Couch  vs,  Edwards,  2  Bos.  and  Pull. 
268,  Lord  Eldon  said  it  was  too  late  to  hold 
that  an  action  for  contribution  could  not  be 
maintained  at  law,  though  neither  the  insol- 
vency of  the  principals,  nor  of  any  of  the  sure- 
ties, was  proved ;  but  in  that  case,  in  which 
there  were  six  sureties,  he  held  that,  at  all 
events,  the  plaintifiF  could  not  be  entitled  to 
recover  at  law  more  than  one-sixth  of  the 
whole  sum  paid.  He  said  that  he  had  con- 
versed with  Lord  Kenyon  upon  the  subject, 
who  was  also  of  opinion  that  no  more  than 
an  aliquot  part  of  the  whole,  regard  being 
had  to  the  number  of  co-sureties,  could  be 
recovered  at  law,  though,  if  the  insolvency 
of  all  the  other  parties  were  made  out,  a 
larger  proportion  might  be  recovered  in  a 
Court  of  Equity. 

In  the  note  to  that  case  it  is  said  that 
Lord  Eldon  also  added  a  doubt  6f  his  own 
whether  a  distinction  might  not  be  made 
between  holding  that  an  action  at  law  is 
maintainable  in  the  simple  case 'where  there 
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are  but  two  sureties,  or  where  the  insolvency 
of  all  the  parties  but  two  is  admitted,  and 
the  insolvency  of  the  principal  is  admitted, 
and  holding  it  to  be  maintainable  in  a  com- 
plicated case  like  the  case  then  before  the 
Court,  the  insolvency  of  some  of  the  sure- 
ties being  neither  admitted  nor  proved,  and 
where  the  defendant,  after  a  verdict  against 
him  at  law,  might  still  remain  liable  to  vari- 
ous suits  in  equity  with  each  of  his  other 
co-sureties,  and  where  the  event  of  the 
action  could  not  deliver  him  from  being 
liable  to  a  multiplicity  of  other  suits  found- 
ed upon  his  character  as  a  co-surety. 

If  a  contract  is  to  be  implied,  it  is  neces- 
sary to  ascertain  what  is  the  contract; 
what  is  to  be  implied ;  and  is  a  contract  to 
be  also  implied  if  the  co-sharer  expressly 
request  the  other  not  to  pay  his  proportion 
of  the  revenue.  Is  the  contract  which  is  to 
be  implied  a  contract  such  as  the  Common 
Law  in  England  would  have  implied,  or  a 
contract  which  would  create  an^obligation 
equal  to  that  which  the  Courts  of  Equity 
in  England  would  enforce?  That  is  to  say, 
is  it  a  contract  by  each  contributory  that 
he  will  pay  his  proportion  only,  or  that  he, 
and,  in  case  of  his  death,  his  representa- 
tives, will  make  good  his  own  share,  and 
will  also  bear  his  proportion  of  any  loss 
which  the  insolvency  of  any  other  co-contr'r- 
butory  may  occasion.  If  we  are  to  follow 
the  Law  of  England  as  laid  down  by  the 
Common  Law  Courts,  the  contract  in  the 
case  of  sureties  would  be  limited  to  the 
surety  and  to  his  own  share.  But  still,  if 
the  general  principles  of  justice  and  equity 
as  administered  in  England  are  to  be  en- 
forced, the  representative  of  a  deceased 
surety  must  ^make  good  the  proportion 
of  the  deceased,  and  in  case  of  the  insol- 
vency of  one  or  more  sureties,  those  who 
are  solvent  must  make  good  their  propor- 
tions of  the  shares  of  those  who  are  insol- 
vent. If  we  are  to  hold  that  there  is  a 
contract  such  as  would  be  implied  In 
England  and  nothing  more,  complete  justice 
cannot  be  done  by  a  Small  Cause  Court  in 
the  case  of  death  or  insolvency,  but  further 
proceedings  will  be  necessary  in  the  ordi- 
nary Civil  Court  in  order  to  compel  the  re- 
presentative to  pay  the  proportion  which  the 
deceased  ought  to*  have  paid,  or  to  make  a 
solvent  surety  bear  his  proportion  of  an 
insolvent  surety's  share. 

Again,  if  there  are  several  contributories, 
are  they  to  t^  sued  in  the  Small  Cause  Court 
jointly  or  Separately  upon  the  contract 
which  is  to  be  implied?    Lord  Eldon  in 
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one  case  says  they  may  be  sued  separately. 
I  would  go  farther,  and  say  that  they  cannot 
be  sued  jointly.  If  there  is  a  contract  at  all, 
It  cannot  be  a  joint  contract;  for,  if  there 
IS  a  joint  contract,  each  of  the  contributories 
would  be  liable,  not  only  for  his  own  share, 
but  for  the  shares  of  the  other  co-contractors. 
They  cannot  be  sued  in  the  Small  Cause 
Court  unless  the  contract  is  joint,  for  the 
jurisdiction  depends  upon  there  being  a 
contract.  They  may  be  sued  jointly  in  the 
ordinary  Civil  Court,  for  in  that  Court  the 
obligation  is  held  to  arise,  not  from  contract, 
btft  ffom  general  principles  of  equity,  and 
in  such  suit  the  shares  in  which  they  are 
to  contribute  can  be  adjusted,  and  the  several 
amounts  for  which  they  are  liable  can  be 
decreed  against  them  separately  according 
to  their  several  liabilities  (see  3  Weekly 
Reporter,  Civil  Rulings,  p.  170).  In  that 
case  it  was  held,  in  accordance  with  former 
rulings  of  the  Court,  that  a  decree  for  con- 
tribution cannot  pass  against  the  contri- 
butories jointly. 

In  one  of  the  cases  which  has  been 
referred  to  us,*  23  persons  were  sued  for 
wrongfully  constructing  a  bandel  and  catch- 
ing fish.  A  decree  was  obtained  against 
them  for  Rupees  204-8,  and  the  amount  was 
levied  upon  one  of  them.  He,  after  deduct- 
ing Rupees  8-14-6   as  his    '-   share  of  the 

amount  decreed,  sued  the  other  22  in  the 
Small  Cause  Court  for  Rupees  195-9-6,  being 

the  remaining  —  of  the  amount  decreed.     If 

he  is  entitled  to  contribution  by  virtue  of  an 
implied  contract,  it  would  be  necessary  in 
soch  a  case  to  detennine  whether  the  22 
sureties  contracted  with  the  one    who  paid 

the  decree  to  pay  him  ^  of  the  amount 
which  he  paid,  or  whether  eech  surely  pro- 
mised to  pay  -' .     If  the  joint  action  can  be 

maintained  upon  the  ground  that  there  was 
a  joint  contract,  the  decree  in  that  suit  will 
be  against  the  22  defendants  jointly,  and  the 
amount  decreed  in  that  suit  for  contribution 
may  be  levied  against  the  property  of  any 
one  of  the  22  defendants.  Suppose  it  be 
levied  against  one  only,  he  will  have  to 
sue  the  others,  and,  if  he  can  deduct  his  - 
share  and  sue  the  other  21  jointly  for  the 
remaining  El  as  he  and  the  others  were  sued 

.for  the  •^i  he  will  recover  the  il  against  the 

defendants  jointly.  The  amount  may  be 
levied  upon  one  of  them,  and  he  in  his  turn 
may  sue  the  remaining  20  to  recover  -  and 

80  on ;  and  fresh  suits  may  be  brought  until 
each  of  the  25  defendants  ir  the  original 

■—■■■■■'■  T  ■  ^    — 

*  See  the  next  caaei  p.  384. 


suit  has  paid  his  proportion ;  and  thus,  before 
the  last  suit  is  at  an  end,  the  last  defendant 
may  have  been  a  co-defendant  in  22  different 
actions  for  contribution  arising  out  of  one 
payment  of  a  joint  decree.  It  may  so  happen 
that,  of  the  22  defendants  in  the  first  action 
for  contribution,  10  may  be  insolvent.  In 
that  case,  if  the  amount  of  the  joint  decree 
against  the  22  for  the  "  be^-levied  upon  one 

of  them  only,  he  will  be  unable,  in  conse- 
quence of  the  insolvency  of  the  others,  to 
get  back  more  than  11  shares.  Thus,  the 
plaintiff  who  first  satisfied  the  decree  will, 
in  effect,  pay  only  one  share,  i.  e ,  23  shares 
minus  22  shares  received  back;  whilst 
the  defendant,  who  satisfies  the  decree  in  the 
first  suit  for  contribution,  will,  in  effect,  pay 
II  shares,  m.,  his  own  share  and  those  of 
the  10  insolvent  contributories  from  whom  he 
may  be  unable  to  receive  any  portion  of  the 
amount  paid.  Is  he,  then,  to  resort  to  the 
Civil  Court  against  the  defendant  who  first 
sued  for  contribution,  in  order  to  compel  him 
to  contribute  his  proportion  of  the  amount 
due  from  the  insolvent  contributories  ? 

It  would  be  a  violation  of  every  principle  of 
equity  and  justice  that,  of  two  solvent  defend- 
ers, one  should  pay  only  — ,  and  the  other 

il  of  the   whole   amount :  but  this  will   be 

the  effect  of  implying  a  joint  contract. 

On  the  other  hand,  if  separate  contracts 
only  be  implied,  the  defendant,  who  satisfied 

the  first  decree,  will,  in  effect,  have  to  pay  -S 

and  each  of  the  other  solvent  defendants  only 
- ,  for  he  will  be  unable  to  recover  back  the 

^paid  for  the  10  insolvent  defendants. 

Besides  this,  if  separate  suits  are  to  be 
brought  on  separate  implied  contracts,  the 
evil  pointed  out  by  Lord  Eldon  in  Crajrthorne 
versus  Swinburne,  14  Yes.  160,  will  arise, 
viz.,  the  multiplicity  of  suits  which  will  be 
necessary  every  time  a  fresh  payment  of 
Government  revenue  is  made. 

TheJxuth  is,  there  is.no  iiyi^ljed  contract, 
either  joint  or  several,  for  contrlbu'tion.  The 
payment  of  revenue  by  one  shareholder  is 
made,  not  at  the  instance  or  at  the  request 
of  the  others  or  with  their  consent,  bat  to 
save  the  estate  from  being  brought  to  sale 
for  the  arrears.  In  some  instances  it  may 
be  made  contrary  to  express  directions.  In 
such  cases  there  is  an  obligation  to  contri- 
bute, bnt  surely  not  arising  from  an  implied 
contract.  The  duty  of  contributing  is  caused , 
not  by  an^  convention  or  agreement  between 
the  shareholders,"  bUt  arises  from  the  prin- 
ciples  of  justice,  which  require  that  one  shall 
not  bear  the  whole  burden  in  ^ase~of  th« 
rest,  and  that  all  the  co-sharers  shall  bear 
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the  burden  in  proportion  to  their  respective 
shares.  These  shares  and  the  amonnts  to 
be  contributed  may  be  ascertained  in  one 
suit  in  the  ordinar)'  Civil  Courts,  but  not  in 
the  Small  Cause  Courts ;  and  in  the  case  of 
sureties  the  principal  may  be  joined  as  a 
co-defendant,  and  ordered  to  indemnify  the 
sureties;  and,  in  case  of  the  insolvency  of 
any  of  the  sureties,  the  shares  to  be  contribut- 
ed by  those  who  are  solvent  may  be  equita- 
bly adjusted. 

The  obligation  arises  from  what  in  the 
Civi^-'Law  was  described  as  a  quasi 
contract. 

Ppthier  in  his  Treatise  on  Obligations,  Part 
I.,  Cap.  I.,  Section  2,  says  :  "  In  contracts  it 
**  is  the  consent  of  the  contracting  parties 
"  which  produces  the  obligation ;  in  quasi 
"contracts  there  is  not  any  consent.  The 
"  law  alone,  or  natural  equity,  produces  the 
•^  ""Dbligation.  They  are  called  quasi  contracts, 
'*  because  without  being  contracts,  and  being 
"  in  their  nature  still  further  from  injuries, 
"  they  produce  obligations  in  the  same  man- 
'*  ner  as  actual  contracts." 

In  Austin  on  Jiirisprudence  it  is  said : 
"  Strictly,  quasi  contracts  are  acts  done  by 

v«i  ,  «  „^       "one  man  to  his  own  in- 

V01.3.P.  133.  "convenience  for  the  ad- 
''vantage  of  another,  but  without  the 
''authority  of  the  other,  and,  consequently, 
"without  any  promise  on  the  part  of  the 
"  other  to  indemnify  him  or  reward  him  for 
"  his  trouble." 

"An  obligation  arises,  such  as  would 
"  have  arisen^  had  the  one  party  contracted 
"  to  do  the  act,  and  the  other  to  indemnify. 
"  Hence  the  incident  is  called  a  qtuLsi  con- 
"  tract,  i.  e.y  an  incident  in  consequence  of 
"  which  one  person  is  obliged  to  another,  as 
''if  z.  contract  had  been  made  between 
"  Aem." 

"But  quasi  contract  seems  to  have  a 
"larger  import,  denoting  any  incident  by 
"which  one  party  obtains  an  advantage  he 
"  ought  not  to  retain,  because  the  retention 
"would  damage  another,  or  by  reason  of 
"which  he  olight  to  indemnify  the  other. 
"The  prominent  idea  in  quasi  contract 
*'  seems  to  be  an  undue  advantage  which 
"would  be  acquired  by  the  obligor,  if  he 
"were  not  compelled  to  relinquish  it  or  to 
"  indemnify/' 

Again,  at  page  138,  under  the  heading. 
Tendency  to  confound  tacit  contracts  with 
quasi  contracts,  Mr.  Austin  says:  "This 
"  confusion  is  more  likely  to  arise  amongst 
"  English  lawyers  than  others,  on  account 
"  of  their  wanting  a  generic  name  (whicbi 
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'*  bad  as  it  is,  the  Romans  have)  for  mark- 
"  ing  this  sort  of  obligatory  incidents." 

The  learned  author  of  Ancient  Law  has 
also  pointed  out  very  clearly  the  distinction 
between  implied  contracts  and  quasi  con- 
tracts, and  has  shown  that  a  quasi  contract 
is  not  a  contract  at  all. 

He  says :  "  The  part  of  Roman  Law  which 
"  has  had  most  extensive  influence  on  foreign 

"subjects  of  enquiry  has 
"  been  the  Law  of  Obliga- 
"  tion,  or,  what  comes  nearly  to  the  same 
"thing,  of  Contract  and  Delict.  The  Ro- 
"  mans  themselves  were  not  unaware  of  the 
"offices  which  the  copious  and  malleable 
"  terminology  belonging  to  this  part  of  their 
"  system  might  be  made  to  discharge,  and 
"  this  is  proved  by  their  employment  of  th^ 
"  peculiar  adjunct  quasi  in  such  expressions 
"  as  quasi  contract  and  quasi  delict.  *  Quasi' 
"  so  used  is  exclusively  -a  term  of  classifica- 
"tion.  It  has  been  usual  with  £ng;lish 
"  critics  to  identify  the  quasi  contract9 
"  with  implied  contracts ;  but  this  is 
"an  error,  for  implied  contracts  are  true 
"contracts,  which  quasi  contracts  are  not  * 
"  In  implied  contracts  acts  and  circum- 
"  stances  are  the  symbols  of  the  same  in- 
"gredients  which  are  symbolised  in  ex* 
"  press  contracts  by  words ;  and  whether 
"  a  man  employs  one  set  of  symbols  or  the 
"  other  must  be  a  matter  of  indiiference,  so 
*'  far  as  concerns  the  theory  of  agreement. 
"  But  a  quasi  contract  is  not  a  contract  at 
"  all.  The  commonest  sample  of  the  class  ' 
"  is  the  relation  subsisting  between  two  per- 
"  sons,  one  of  whom  has  paid  money  to  the 
"  other  through  mistake.  The  law,  con- 
"  suiting  the  interests  of  morality,  imposetf 
"an  obligation  on  the  receiver  to  refund, 
"  but  th^^ery  nature  of  the  transaction  in- 
"  dicates  that  ft  is  not  a  contract,  inasmuch 
"  as  the  convention,  the  most  essential  in- 
"  gredients  of  contract,  is  wanting." 

The  word  contract  used  in  Section  6  of 
the  Small  Cause  Court  Act  refers  to  true 
contracts,  whether  express  or  implied.  The 
question,  therefore,  which  has  been  referred 
to  us,  must  be  answered  in  the  negative,  and 
the  Judge  of  the  Small  Cause  Court  inform^ 
ed  that  a  co-sharer  in  an  estate  paying  ren 
venue  to  Government,  who  has  paid  tho 
revenue  due  upon  the  whole  estate,  canno( 
sue  in  a  Small  Cause  Court  his  co- sharers 
for  contribution. 

We  may  remark  that,  in  the  case  rqKHted 
at  page  9,  4  Weekly  Reporter,  it  was  held 
that  a  suit  against  a  co-sharer  for  contriba- 
tion  in  respect  of  revenue  paid  by  another 
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was  not  a  suit  for  breach  of  contract  within 
Se.ction  i,  Clause  9,  of  the  Limitation  Act, 
XiV.  of  1859;  and  a  similar  decision  was 
come  to  in  respect  of  a  suit  for  contribution 
brought  against  one  judgment-debtor  by  an- 
other judgment-debtor  who  had  satisfied  the 
decree,  see  2  Weekly  Reporter,  Civil  Rul- 
ings, p.  266. 

Care  must  be  taken  not  to  confound  cases 
like  the  present  with  cases  in  which  there  is 
a  convention. 

'  If  a  man  buys  goods,  and  they  are  deli- 
vered to  him,  there  is  a  contract  of  sale,  and 
an  implied  promise  to  pay  the  price,  though 
there  may  be  no  contract  in  words  to  do  so. 

So,  if  a  man  hire  at  certain  wages  another 
who  serves  him  under  the  hiring,  there  is  an 
implied  contract  to  pay  the  wages. 

If  one  man  borrows  money  from  another, 
there  is  a  contract  of  loan,  and  an  implied 
promise  to  re-pay  the  money  lent. 

If  one  man  pays  money  for  the  use  of 
another  at  his  request,  there  is,  in  the  ab- 
sence of  circumstances  showing  that  the 
money  was  advanced  as  a  gift,  an  implied 
promise  for  re-payment  by  the  person  on 
whose  account  the  money  is  paid. 

We  have  thought  it  right  in  order  to  pre- 
vent misconception  to  point  out  the  distinc- 
tion between  cases  in  which  there  is  and  those 
in  which  there  is  not  a  convention. 

MacphersoHy  y, — I  cOticur  in  the  answer 
given  to  the  question  referred  to  us,  and 
generally  in  the  reasons  assigned. 


The  15th  April  1867. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C,  B.  Trevor,  G. 
Loch,  F.  B.  Kemp,  and  A.  G.  Macpherson, 
Judges. 

Jurisdiction— Contribution. 
Reference  to  the  High  Court  by  Mr,  H,  Bell, 
Judge  of  the  Principal  Court  of  Small 
Causes  of  Kishnaghur,  dated  the  .28th  De- 
cember jS66. 

Sreeputty  Roy,  Plaintif, 
versus 

Loharam  Roy  and  others.  Defendants. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Plaintiff. 

JUr,  R.  E.  Twidale  for  Defendants. 

A  suit  for  contribution  will  not  He  in  the  Small  Cause 
Court  in  the  absence  of  an  implied  joint  contract  for  1 
cootnbutioo.  ' 

f 


Case. — ^The  plaintiff  Sreeputty  Roy  and 
the  present  defendants  were  sued  in  the 
Civil  Court  by  Brindabun  Chunder  Sircar 
for  damages  sustained  by  the  defendants 
having  wrongfully  constructed  a  bandel  and 
caught  fish  within  the  limits  of  his  julkur. 
A  decree  was  given  against  all  the  defend- 
ants, and  the  plaintiff,  whose  property  had 
been  attached  in  execution;  paid  the  amount 
of  the  decree.  The  amount  of  the  decree 
was  Rupees  204-8-0,  and  as  there  were  33 
defendants  in  the  case,  including  the  plunt- 
iff,  the  plaintiff  deducts  Rupees  «8- 14-6  as 

his  -*  rd  share  of  the  decree,  and  now  sa« 

the  remaining  defendants  for  Rupees  195-9-6, 

being  the  remaining  "rd  part  of  the  decree. 

The  defendants  pleaded  that  the  action 
would  not  lie,  quoting  the  following  passage 
from  Macpherson  on  Contracts,  page  31 : 
**  Nor  can  an  action  for  contribution  be 
maintained  by  one  of  several  joint  wrong- 
doers against  another,  although  the  one  who 
claims  contribution  may  have  been  compelled 
to  pay  the  entire  damages  recovered  as  a 
compensation  for  the  wrongful  act ;  for  it  is 
held  that  men  will  be  less  ready  to  do  wrong 
if  they  are  left  to  bear  all  the  consequences 
themselves.'* 

The  plaintiff  replied  that  such  actions  were 
common  in  Indian  Courts,  and  quoted  the 
case  of  Bamasoondory  Dabea  vs.  Annnd- 
moyee  Dabea,  Weekly  Reporter,  Vol.  IIL, 
171,  \\hich  he  maintains  was  a  suit  for 
contribution  instituted  under  very  similar 
circumstances  to  the  present. 

The  question  which  is  now  most  respect- 
fully submitted  for  the  High  Court's  decision 
is,  whether  this  present  action  will  lie  or 
not. 

In  the  case  of  Bamasoondory  Dabea  vs. 
Anundmoyee  Dabea,  the  only  point  decided 
was  that,  in  a  suit  for  contribution,  the  decree 
must  specify  the  particular  sums  to  be  paid 
by  each  defaulter  and  could  not  be  given 
jointly  against  them  all.  No  issue  was  in 
that  case  raised  as  to  whether  a  wrong-doer 
could  maintain  an  action  for  contribution 
against  a  joint  wrong-doer.  I  put  therefore 
that  case  altogether  upon  one  side  as  not 
bearing  upon  the  point  at  issue. 

It  is  admitted  that  the  plaintiff  and  de- 
fendants illegally  erected  a  bandel  within  the 
julkar  of  Brindabun  Chunder  Sirkar.  Nov. 
if,  before  committing  this  illegal  trespass* 
they  had  entered  into  a  covenant  of  mutual 
indemnification,  in  case  any  member  of  the 
parly  should  be  subjected  to  pecuniary  loss 
in  consequence  of  their  joint  illegal  act,  such 
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a  covenant  would  be  void,  as  having  been 
entered  into  by  the  contracting  parties  for 
the  express  purpose  of  doing  that  which  was 
prohibited  by  the  law  of  the  land.  And  if 
an  express  covenant  of  indemnity  would, 
under  such  circumstances, be  void,  upon  what 
foundation  can  the  plaintiff's  present  claim 
rest  ?  In  deciding  such  cases,  it  appears  to 
me  that  the  Qnl^  point  necessary  for  consi- 
deration is,  whether  the  original  act  out  of 
which  the  suit  arises  was  wrong  or  not. 

In  the  present  case,  the  original  act,  the 
construction  of  bandels.  within  Brindabun 
Chunder  Sirkar's  julkur,  was  pronounced  by 
the  Civil  Court  to  be  an  act  of  illegal  tres- 
pass, and  no  person  implicated  therein  can 
therefore  have  any  claim  for  indemnity  for 
any  loss  sustained  by  him  in  the  prosecution 
of  his  illegal  design.  For  these  reasons  I 
was  of  opinion  that  the  plaintiff's  action  for 
contribution  against  his  joint  wrong-doers 
could  not  be  maintained,  and,  subject  to  the 
orders  of  the  High  Court,  I  dismissed  the 
case — (vide  note  to  Lampleigh  vs,  Brath- 
wait)  Smith's  Leading  Cases,  5th  Edition, 
148. 

This  case  was  referred  by  Peacocky  C,  ^., 
io  a  Full  Bench  for  decision  as  to  whether 
a  suit  for  contribution^  when  ther^  is  no 
express  promise^  can  be  heard  by  a  Small 
Cause  Court,  with  reference  to  the  cases 
published  in  6  Weekly  Reporter,  Civil 
References,  p,  21$;  J  Weekly  Reporter,  Civil 
Rulings,  p.  17 ;  and  6  Weekly  Reporter, 
Civil  Rulings,  p.  ja^. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  C.  J. — According  to  the  case 
stated  by  the  Judge,  a  suit  was  brought 
against  23  defendants,  of  whom  the  present 
plaintiff  was  one,  for  having  wrongfully 
constructed  a  bandel  and  caught  fish  within 
the  limits  of  a  julkur  belonging  tD  the 
plaintiff  in  that  suit.  A  decree  was  given 
against  them  all  jointly  for  the  sum  of 
Rupees  204-8,  and,  the  plaintiff's  property 
having  been  attached  in  execution  of  that 
decree,  he  paid  the  whole  amount.  He 
now  sues  all  the  other  defendants  for  con- 
tribution, deducting  his  own  share,  namely, 
Rupees  8-14-6,  being  a  ~jrd  share. 

One  question  is  whether  the  plaintifiF  is 
entitled  to  sue  those  defendants  for  contri- 
bution or  not.  The  Judge  of  the  Small 
Cause  Court  has  expressed  his  opinion  that 
the  plaintiff  cannot  maintain  a  suit  for  con- 


tribution, and  has  dismissed  the  suit  subject 
to  the  orders  of  the  High  Court,  and  he 
has  referred  the  question  whether  the  action 
will  lie  or  not.  He  says  :  "  In  the  present 
"  case,  the  original  act,  the  construction  of 
"  bandels  within  Brindabun  Chunder  Sircar's 
**  julkur,  was  pronounced  by  the  Civil  Court 
''to  be  an  act  of  illegal  trespass,  and  no 
"  person  implicated  therein  can  therefore 
"  have  any  claim  for  indemnity  for  any  loss 
''  sustained  by  him  in  the  prosecution  of  his 
"  illegal  design." 

The  case  has  been  referred  to  a  Full  Bench 
in  consequence  of  conflicting  decisions  as  to 
whether  a  suit  for  contribution  can  be  main- 
tained in  a  Small  Cause  Court. 

For  the  reasons  given  this  day  in  our 
judgment  in  the  case  of  Ram  Bux  Chit- 
tangeo  vs,  Modhoosoodun  Paul  Chowdhry 
and  others,  we  are  of  opinion  that  there  was 
no  implied  contract  for  contribution,  ahd 
most  certainly  that  there  was  no  joint' con- 
tract on  the  part  of  the  22  defendants. 
Consequently,  the  Small  Cause  Court  had  no 
jurisdiction,  and  the  Judge  was  right  in  dis- 
missing the  case. 

It  has  not,  however,  been  found  by  the 
Judge  of  the  Small  Cause  Court  that  the 
23  defendants  were  committing  an  act  which 
they  knew  to  be  illegal,  or  that  they  were 
doing  an  immoral  act,  or  that  they  were 
attempting  to  catch  fish  in  the  water,  know- 
ing that  they  had  no  right  to  fish  in  it; 
Under  these  circumstances  they  were  not 
doing  a  wrong  in  the  moral  sense  of  the 
word,  although  they  were  doing  an  act 
which,  according  to  the  decision  of  the 
Court,  infringed  the  plaintiff's  rights.  If 
they  acted  under  a  fair  claim  of  right,  there 
is  no  reason  why  one  of  the  defendants 
should  have  tc^pay  the  whole  of  the  damages, 
and  not  have  a  right  of  contribution 
against  the  others.  But  it  does  not  neces- 
sarily follow  that,  because  there  were  23 

defendants,  each  of  them  ought  to  pay  -—rd 
of  the  whole  amount  of  the  decree.  It  may 
be  that  the  plaintiff  in  this  action  derived  no 
benefit  from  the  erection  of  the  bandel ;  or 
it  may  be  that  he  employed  the  other$  to 
erect  it,  and  derived  the  whole  benefit  of  it. 
If  the  plaintiff  was  merely  a  servant  carrying 
out  the  directions  of  the  othgr  defendants, 
he  ought  not,  as  between  him  and  the  other 
defendants,  to  be  liable  for  any  portion  of  the 
damages.  If,  on  the  other  hand,  all  the 
other  defendants  were  acting  as  his  servants 
and  under  his  directions,  and  he  was  the 
person  who  claimed  the  right  of  fishing,  and 
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derived  all  the  benefit  of   the  trespass,  he 
ought  to  pay  the  whole  of  the  damages. 

We  cannot  say  upon  the  finding  in  this 
case  whether  the  plaintiff  was  entitled  to 
contribution  or  not.  All  that  we  can  say 
is  that  the  plaintiff  was  not  necessarily  pre- 
cluded from  recovering  contribution,  merely 
because  the  damages  for  which  the  decree 
was  given  were  caused  by  a  wrong,  in  the 
legal  sense  of  the  word,  done  to  the  plaintiff. 
If  the  Judge  had  jurisdiction  in  the  case,  we 
should  inform  him  that  he  ought  to  try  the 
case  upon  the  merits,  and  to  ascertain  whe- 
ther, having  reference  to  the  circumstances 
under  which  the  trespass  was  committed,  the 
parts  which  the  defendants  respectively  took 
m  it,  and  the  benefits,  if  any,  which  they 
respectively  derived  from  it,  they  ought  to 
contribute  any  and  what  portions  of  the 
damages  recovered  against  them.  If  they 
were  all  jointly  concerned  in  committing  an 
act  which  they  knew  to  be  illegal,  the  plaint- 
iff is  not  entitled  to  contribution. 

It  has  been  stated  to  us  that  only  five  of  the 
defendants  committed  the  trespass  ;  that  they 
alone  were  sued ;  and  that  the  others  inter- 
vened, because  they  claimed  an  interest  in  the 
fishery.  If  such  were  the  case,  those  defend- 
ants who  intervened  did  not  merely  by  their 
Intervention  render  themselves  liable  for  the 
damages  which  had  been  previously  sus- 
tained, nor  did  they  thereby  become  liable  to 
contribute. 

In  Merriwether  and  Nixon,  8  Term 
Reports  i86,  it  was  held  that  no  action  for 
contribution  was  maintainable  by  one  wrong- 
doer against  another,  although  the  one  who 
seeks  contribution  may  have  been  compelled 
to  satisfy  the  whole  damages.  But  Lord 
Kenyon  laid  it  down  as  a  general  principle 
that  the  decision  would  not  afEect  cases  of 
indemnity  in  which  one  person  may  employ 
another  to  do  an  act  not  unlawful  in  itself. 

The  general  rule  has  been  greatly  modified 
in  later  cases.  The  true  principle  was  laid 
down  by  Chief  Justice  Best,  in  Adamson 
versus  Jervis,  4  Bligh  72,  in  which  he  said 
that  the  rule  was  confined  to  cases  where  the 
person  seeking  redress  must  be  presumed  to 
have  known  that  he  was  doing  an  unlawful 
act. 

The  Judge  of  the  Small  Cause  Court  seems 
to  have  considered  that  the  parties  were 
bound  by  the  judgment  of  the  Court  which 
pronounced  the  decree  that  the  act  was  an 
illegal  act  of  trespass. 


But  that  judgment  had  reference  to  the 
case  between  the  plaintiff  and  defendants  10 
that  suit.  It  does  not  show  that  the  parties 
to  the  present  suit  knew  that  the  act  wu 
illegal.  It  was  sufficient  in  that  suit  that  k 
was  illegal  or  unjustifiable. ;  it  was  not 
sary  to  determine,  whether  the  parties 
it  to  be  illegal,  and  that  point  was  not 
mined.  » 


The  15th  April  1867.     * 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Loch,  F.  B.  Kemp,  and  A.  G.  Macpherson, 

Judges, 

Jurisdiction— Suit  upon  implied  contract — Coi- 

tribution. 

References  to  the  High  Court  by  Baboo  Oh- 
hoy  Coomar  Dutt,  Judge  of  the  Small 
CauSe  Court  of  Dacca^  dated  the  2gth  pt- 

cember  1866, 

Case  No.  1042  of  1866. 

Shaboo  Mijee,  Plaintiff, 
versus 

Noorai  Mollah  and  wife  of  Eyeunuddeen 
Mijee  (deceased),  Defendants, 

Case  No.  1056  of  1866. 

Shaik  Joreep 

versus 

Shaik  Nubboo  and  others. 


Case  No.  1020  of  1866. 
Bharut  Chunder  Dutt 
versus 
Dengur  Gope  and  Radhakisto  Gope. 

If  a  man  request  another  to  pay  money  for  him,  Hien 
is  an  implied  contract  to  re-pay  the  amount,  lor  whack 
an  action  will  lie  in  the  Small  Cause  Court,  \i  it  does 
not  exceed  500  rupees. 

A  suit  tor  contribution  not  founded  on  any  oootract 
is  not  cognizable  by  the  Small  Cause  Court. 

Case, — Of  these  cases  two  (Nos.  1042  and 
1056)  are  exactly  of  the  same  nature,  the 
claim  in  both  of  them  being,  for  money  paid 
by  plaintiff  for  defendants  and  in  excess  of 
his  own  quota,  in  satisfaction  of  a  previous 
decree  in  a  bond-case  passed  jointly  against 
the  defendants  as  well  as  t^ie  plaintiff 
himself. 

The  third  (No.  loao)  is  an  action  for 
money  paid  as  value  of  milk  alleged  to  have 
been  supplied  to  the  defendant  on  plaintiffs 
security.   ^ 
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Of  the  two  cases  first  meniioned,  suii  No. 
1056  is  yet  an  ex-par ie  case.  In  No.  1042, 
the  defendant  Noorai  Mollah  enters  appear- 
ance, and  denies  liability,  on  the  ground  that 
the  original  amount  due  upon  the  bond 
(satisfaction  whereof  by  the  plaintiff  under 
the  decree  alluded  to  forms  the  basis  of  the 
present  claim)  was  received  by  the  plaintiff 
for  his  own  use  only ;  and  that  he 
(defendant  Noorai)  and  the  husband  of  the 
dther  defendant  were  merely  sureties,  though 
they  signed  the  bond  with  plaintiff  as 
debtors. 

In  case  No.  1020,  the  one  mentioned  last, 
defendant  pleads  direct  payment  to  the 
parties  who  supplied  him  with  milk,  and 
denies  at  once  plaintiff's  having  ever  stood  a 
security  for  him  in  the  transaction. 

Now,  all  these  three  cases  being  in  fact  for 
contribuiions  in  respect  of  debts  due  by 
others^  the  question  that  arises  is,  whether 

the  Court's  ruling  of 

ModhoosoodunMozdom-     ^^   ,2th   September 

dar  and  others  v^r^ftf  Bin-  •     .  «.   j      •         .u 

doo  Bashecny  Dassee  and  l^St,     noted      m      the 

others,  Sutherland's  Week-  margin,       bars       the 

ly  Reporter,   Vol.  6,   No.  iurisdiction  of   Small 
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Cause  Courts  in  these 

cases. 

As  regards  the  milk  case  (No.  1020),  the 
defendant  being  bound  to  plaintiff,  his  surety, 
to  the  extent  the  latter  was  to  the  original 
creditors,  the  liability,  I  think,  may  rightly 
he  considered  as  one  founded  on  a  contract, 
though  but  implied,  thus  bringing  the  case 
within  the  purview  of  Section  6  of  Aft 
XI.  of  1865.  But  not  so  in  the  other  two 
cases,  which,  in  fact,  are  for  contribution  on 
account  of  others  (co-debtors),  and,  in  the 
words  of  the  precedent,  "not  founded  on 
any  contract"  whatever,  express  or  under- 
stood, and,  as  such,  not  cognizable  by  Small 
Cause  Courts. 

I  beg  to  state  here  that  in  case  No. 
104^  (one  of  the  two  mentioned  first)  the 
defendant  endeavours  to  represent  himself 
to  have  been  merely  a  surety  for  the  plaint- 
iff in  the  original  loan  transaction,  and  not 
a  co-debtor.  But  this  statement  of  his  is 
opposed  to  the  decree  in  the  previous  suit, 
whijch  binds  him  as  well  as  the  plaintiff 
(both  defendants  in  that  suit)  equally  as 
debtors.  It  does  not,  in  point  of  fact,  make 
the  suit,  as^the  Court  may  observe,  analo- 
gous to  the^milk  case  which  I  hold  cogni- 
zable, nor  is  it  sufficient  to  alter  the  nature 
of  the  case,  as  plaintiff  has  made  it  out  one 
avowedly  for  contribution  on  account  of 
others.  ' 


As  cases  of  the  description  are  common  in 
the  Mofussil,  I  think  it  my  duty  to  approach 
the  Hon'ble  Court  for  their  opinion,  how 
far  I  am  right  in  my  view  of  the  cases  as  ex- 
pressed above,  and  if  I  have  correctly  under- 
stood the  decision  quoted. 

These  cases  were  referred  by  Peacocky  C,y,, 
to  a  Full  Bench  for  decision  as  ta  whether 
a  suit  for  contribution  will  lie  in  a  Small 
Cause  Court.  The  judgment  of  the  Full 
Bench  was  delivered  as  follows  by — 

Peacocky  C.  J. — We  are  of  opinion  that 
the  view  taken  by  the  Judge  of  the  Small 
Cause  Court  was  correct. 

In  No.  1020  the  plaintiff  was  a  surety, 
upon  whose  security  milk  was  supplied  to 
the  defendant.  The  surety  having  paid  the 
debt,  he  sued  defendant  for  the  amount. 

If  a  man  request  another  to  pay  money 
for  him,  there  is  an  implied  contract  to  re- 
pay the  amount.  If  he  request  another  to 
become  surety,  for  him,  and  that  other  be- 
comes surety,  and  is  obliged  to  pay,  the  per- 
son at  whose  request  he  becomes  3urety  is 
bound  by  ai}  implied  contract  to  indemnify 
him,  and  to  re-pay  him  any  amount  which,  as 
such  surety,  he  is  obliged  to  pay. 

An  action  lies  in  the  Small  Cause  Court 
if  the  amount  of  it  does  not  exceed  500 
rupees. 

In  Nos.  1042  and  1056  nothing  appears 
except  the  mere  fact  that  a  decree  was 
recovered  against  the  plaintiff  and  defendant 
jointly,  which  the  plaintiff  paid.  The  cases 
are  governed  by  the  case  of  Ram  Bux 
Chittangeo  vs  Modhoosoodun  Paul  Chowdhry 
and  others  decided  to-day.  There  is  nothing 
to  show  that  there  was  an  implied  contract 
on  the  part  of'defendant  to  indemnify  or  to 
re-pay  him  the  amount  which  he  was  obliged 
to  pay. 

The  Judge  of  the  Small  Cause  Court  was 
wrong  in  supposing  that  the  law  would  not 
have  allowed  the  defendant  to  prove  (if  it 
had  been  necessary)  that  he  was  a  mere 
surety  for  the  plaintiff  in  the  bond  upon 
which  the  decree  was  obtained. 

If  the  plaintiff  had  been  endeavouring  to 
show  that  he  was  the  surety,  and  the  defend- 
ant the  principal  at  whose  request  he 
became  surety,  the  evidence  would  have  been 
admissible  for  the'  purpose  of  showing  that 
there  was  an  implied  contract  of  indemnity. 

So,  if  the  suit  had  been  brought  against 
the  defendant  in  the  Civil  Court  upon  the 
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primd  facie  obligation  on  the  part  of  the 
defendant  as  a  co-debtor  to  contribute,  he 
would  have  had  a  right  to  prove  that  he  was 
merely  a  surety  for  the  plaintiff,  and  that  the 
plaintiff  was  bound  to  indemnify  him. 


The  15th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge, 

Indigo-contract— Closing  of  Factory — Refund 

of  advances. 

Reference  to  the  High  Court  by  Baboo 
Banee  Madub  Shome,  Judge  of  the  Court 
of  Small  Causes  at  Pubna, 

R.  Watson  and  Co.,  Plaintiffs, 

versus 

Hurry  Nauth  Sirkar,  Defendant, 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort 

for  Plaintiffs. 

No  one  for  Defendant. 

A  ryot  took  advances  from  an  indigfo-factory,  on 
condition  that  he  was  not  to  re-pay  any  portion  of  the 
same  until  the  expiration  of  the  agreement,  and  even 
then  he  was  not  to  be  bound  to  re-pay  the  money  in 
cash,  but  had  the  option  either  to  pay  tne  same  in  cash 
or  to  continue  to  cultivate  the  land  with  indigo,  and 
deliver  the  plants  prown  thereon  until  the  whole  of  the 
advances  were  satisfied.  Held  that  an  action  would 
not  lie  for  a  refund  of  the  balance  in  consequence  of  the 
plaintiff  closing  the  factory  before  the  expiration  of  the 
contract. 

Case. — In  this  case  the  plaint  runs  thus ; 
"On  the  25th  February  1863,  defendant, 
having  executed  an  agreement,  received  ad- 
vances from  our  Hulloodghur  factory  in  the 
Dhoolaoory  concern,  and  carried  on  indigo- 
dealings  with  the  factory  by  the  delivery 
of  indigo-plants  up  to  September  1865,  at 
the  end  of  which  defendant's^  accounts  were 
adjusted,  and  the  balance  due  from  him,  after 
giving  credit  for  what  was  paid  by  the  indigo- 
plants,  was  struck  at  Rupees  39-13-10,  which 
amount  is  still  due.  Our  said  concern  is 
now  closed  owing  to  failure  and  deficiency  of 
gain  ;  but  the  defendant  has  not  yet  paid  us 
the  aforesaid  balance,  though  it  has  been 
demanded  from  him  several  times.  We 
have,  therefore,  brought  this  action  for  its 
recovery." 

It  is  to  be  regretted  that  the  defendant 
has  not  appeared  to  answer,  though  summons 
has  been  duly  served  upon  him,  as  proved 
by  the  evidence  of  the  serving  peon.  The 
point  on  which  I  entertain  doubts  is,  whether, 
under  the  contract,  plaintiffs  are  entitled  to 
recover  the  amount  sued  for,  the  term  of 


the  contract  not  having  yet  expired,  oa  the 
ground  of  their  business  of  the  Dhoolaooiy 
concern  having  been  closed. 

It  appears  that  plaintiffs,  under  'the  con- 
tract, advanced  to  defendant  a  certain  sum  of 
money  for  the  cultivation  of  indigo  ;  that, 
at  the  end  of  every  year  from  the  time  of 
the  contract  up  to  1865,  the  accounts  were, 
agreeably  to  the  terms  q|[  the  agreement, 
adjusted  ;  and  the  amount  claimed  in  this 
suit  as  balance  due  on  khatta  of  the  year 
1865  appears  to  have  been  therein  entered 
as  last  balance  due  at  the  end  of  the  afore- 
said year,  and  the  plaintiffs  allege  that  they 
closed  the  business  of  the  factory  in  con- 
sequence of  heavy  losses  suffered,  and  that 
this  advance  was  made  for  the  cultivation  of 
indigo  from  1863  to  1867.  It  may,  there- 
fore, be  argued  that,  as  the  term  of  the  agree- 
ment has  not  yet  expired,  plaintiffs  are  not, 
under  the  term  of  the  contract,  entitled  to 
come  to  Court.  But,  as  the  plaintiffs  do  not 
claim  to  get  any  advantage  under  the  con- 
tract, and  state  to  have  closed  the  factory- 
business  of  the  concern,  equitably  there  does 
not  appear  any  impediment  to  plaintiffs'  re- 
covering the  balance  of  the  money  advanced 
to  defendant  for  cultivation  of  indigo  which 
is  now  no  longer  required.  I  mean  such 
balance  as  has  been  ^adjusted  to  be  due  on 
the  statement  of  the  accounts  of  the  year 
1865,  in  which  credit  has  been  given  for 
what  was  received  from  the  dealings,  for  it 
seems  to  me  to  be  very  hard  to  require  the 
plaintiffs  to  carry  on  this  dealing  with  the 
defendant,  suffering  at  the  same  time  heavy 
losses  on  account  of  the  whole  concern. 
Further,  if  the  plaintiffs  cannot  now  come  to 
Court,  I  see  no  reason  why  they  will  be 
entitled  to  sue  the  defendant  at  the  expica* 
tion  of  the  term  of  the  agreement.  If  this 
be  the  case,  plaintiffs  are  never  to  recover 
the  amount  of  this  suit  from  the  defendant. 
and  thus  to  suffer  a  loss  owing  to  no  fault 
of  their  own,  but  to  accident.  This,  I  consider, 
is  not  just  and  equitable,  because  the  plaintiffs 
did  not  willingly  fail  to  observe  the  stipula* 
tion  of  the  agreement,  but  some  unforeseen 
event  over  which  they  had  no  control  compell- 
ed them  to  do  so  ;  and,  moreover,  the  defend- 
ant is  losing  nothing  by  plaintiffs' closing  the 
business,  and  demanding  the  balance  of  the 
advance  given  him. 

Under  these  circumstances,  as  the  plaintiffs* 
claim  is  satisfactorily  borne  out  oy  the  afore- 
said contract  and  the  khattas,  as  well  as  by 
the  evidence  of  the  witnessea  examined  in  the 
case,  I  decree  the  same  contingent  on  the 
opinion  c^-  the  High  Court. 
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The  suits  Nos.  173  and  174  being  similar 
to  the  present  one,  decrees  in  them  have  also 
been  passed  contingent  on  the  opinion  of  the 
High  Court  in  this  case. 

Terms  0/  thi  contract  nferrtd  to  in  the 

above. 

To  Messrs.  Robert  Watson  and  Co. 

I,  Huny  Nautk  Sirkar,  do  hereby  execute 
this  indigo-contract  in  the  year  1863  to  the 
following  effect:  That  the  balance  struck 
against  me  on  adjustment  of  xay  accounts  of 
indigo-advances  taken  from  your  Hullood- 
ghur  factory  at  the  close  of  the  year  1862  is 
Rupees  4i*3-if ,  and  the  sum  now  paid  to  me 
in  cash  is  Rupees  0-8-0.  In  all,  the  sum 
of  Rupees  4i«ii-ii  having  been  received  by 
me  as  advance  on  account  of  cultivating  if 
beegahs  of  land  with  indigo  from  1865  to 
1 867, 1  do  hereby  willingly  agree  that  I  will 
from  year  to  year  cultivate  the  above- 
mentioned  quantity  of  land  with  indigo,  and 
vi'ill  deliver  the  plants  at  the  said  factory. 

:ind. — I  do  agree  that  I  will  every  year 
point  out  such  lands  as  are  fertile  and  fit  to 
be  sown  with  indigo,  and  you  will  measure 
and  mark  the  same.  I  also  agree  that  the 
said  land  will  be  measured  with  a  chain  of 
80  cubits  of  20  inches  each. 

^rd, — I  agree  that  I  will  every  year  culti- 
vate the  aforesaid  land  at  proper  time  for 
sowing  indigo  in  it,  or,  in  other  words,  I 
will  cultivate  the  land,  and  bring  it  in  a  fit 
state  to  receive  indigo-seeds  from  Kartick  to 
15th  Bysack,  or  at  any  other  time  you  shall 
order  me  to  do  the  same.  I  will  receive 
from  you  such  quantity  of  indigo-seeds  as 
will  be  required,  and  the  coets  of  which  you 
shall  now  have  to  pay,  it  having  hitherto 
.been  borne  by  me  notwithstanding.  On  the 
first  shower  of  rain,  or  at  any  other  time  you 
shall  order,  I  willsowthe  lands  measured 
and  marked. 

4th, — At  the  shooting  out  of  the  plants'  I 
will  cause  the  same  to  be  weeded,  and  do  all 
other  tKings  necessary  .for  their  growth,  and 
agree  that  there  will  be  no  laches  on  my 
part  in  this  respect. 

jM. — I  shall  every  day  up  to  the  30th 
September  in  each  year  cut  such  portion 
of  the  indigo-plants  as  I  shall  receive  order 
to  cat,  and  I  shall  myself  bear  all  the 
expenses  thsn.  will  be  incurred  on  this 
occasion. 

6th. — If  I  shall  either  neglect  or  delay  in 
cuUivating,  sowing,  weeding*  or  coUing  the 
plants,  you    will  be  at  libeity  td  do  the 
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same  yourselves  on  vay  account,  and  I  shall 
pay  all  costs  that  you  may  incur  in  this 
respect. 

7M. — I  agree  I  shall  carry  the  plants  to 
your  factory,  but  all  conveyance-charges  on 
account,  of  boat  and  cart*hire  are  to  be 
paid  by  you. 

8th.— \  shall  myself  go  to  your  factory 
with  the  indigO'plants,  and  cause  the  fame 
to  be  measured  with  a  chain  of  six  feet 
by  your  servants  in  the  presence  of  your 
moburrir,  and  shall  every  day  take  down  the 
number  of  bundles  on  my  hai-chiita.  I  shall 
receive  value  of  indigo  plants  at  the  rate 
of  5  bundles  per  rupee. 

gth,—l  shall  every  year,  at  the  close  of 
the  manufacturing  season,*  attend  at  the 
factory,  and  adjust  my  accounts.  If  any 
nu>nev  be  taken  by  me  on  account  of  weed*' 
ing  charges,  I  shall  give  credit  for  the  same 
in  my  accounts.  I  shall  receive  in  cash 
if  anything  is  found  due  to  me  on  the 
adjustment  of  the  accounts;  bpt,  if  an? 
amount  be  found  to  be  due  by  me,  I  shall 
reckon  the  same  as  advance  taken  bv  me 
on  account  of  the  succeeding  rear.  If,  at 
the  expiration  of  the  term  of  tnis  coatractv 
any  sum  is  due  by  me,  I  shall  either  pay 
the  same  in  cash,  or  continue  to  cultivate 
land  to  the  extent  above  mentioned  with 
indigo,  and  to  deliver  to  yon  the  plants 
grown  thereupon,  at  the  rate  fixed  above, 
till  the  whole  of  the  balance  is  satisfied. 

ioth.—l  shall  sell  to  you  at  the  basaar 
rate  all  the  seeds  that  will  be  produced 
from  the  indigo-planU  sown  l>y  me. 

nth.— I  do  further  agree  and  consent 
that,  till  the  expiration  of  the  term  of  this 
contract,  if  any  year  after  the  land  has  been 
marked,  chosen,  and  measured  by  you,  | 
negleft  to  cultivate  or  do  not  at  all  cukivate 
the  entire  quantity  of  if  beegahs  of  land 
at  any  time  from  Kartick  to  istli  Bysack, 
or  at  any  time  agreeably  to  your  orders, 
or  if  I  fail  to  sow  the  whole  i|  beegahs  of 
land  with  indigo-seed  at  the  stated  or 
exact  time,  I  shall  pay  you  Rupees  25  as 
damages  under  either  of  these  two  cireum«> 
stances ;  that,  in  compensation  of  any  lose 
that  you  may  Incur  owing  to  my  non-observ* 
ance  of  the  terms  of  this  agreement,  1  fix 
the  above-mentioned  amount  as  the  esti-^ 
mated  damage ;  and  that  I  shall  be  barred 
to  raise  any  objection  to  any  dum  that  y«m 
may  hting  against  me  for  the  recovery  of 
the  aforesaid  amount,  and  you  shall  be  at 
liberty  to  bring  any  actfon  against  me  for 
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*  any  loss  arising^  out  of  ray  non-observance 
of-  any  particuiar  stipulation  of  this  agree- 
ment.    Dated  the  25th  February. 

*■     The  judgment  of  the  High    Court   was 
"  delivered  as  follows  by — 

Peacock,  C,  J, — It  seems  clear  that,  under 
the  iith  Clause  of  the  contract,  the  defend- 
ant is  not  liable  to  be  sued  for  the  balance 
which;  tvas  found  due  from  him  upon  a 
settlement  of  the  accounts  up  to  the  end 
'^f  1865.  The  contract  was  to  continue  up 
to  the  end  of  1867,  and  the  accounts  were 
to  be  adjusted  every  year.  If  a  balance 
were  found  against  the  defendant,  that 
balance  was  to  be  carried  on  as  if  it  were 
^n  advance. 

■    This  suit  is  not  brought  against  the  de- 
fendant under  the  nth  Article  of  the  con- 
tract, but  for  the  non-payment  to  the  plaint- 
iffs of  the  balance  which  was  found  due 
against  the  defendant  at  the  end  of  1865. 
Whether  the  plaintiffs  are  entitled  to  sue 
tof  that  balance  or  not,  depends  upon  the 
9th  Clause  of  the  agreement,   which   says : 
^*  I   shall  every  year,   at  the    close  of  the 
**  manufacturing  season,  attend  at  the  factory 
^*  and  adjust  my  accounts.      If  any  money 
''  be  taken  by  me  on  account  of  weeding 
*^  charges,  I  shall  give  credit  for  the  same 
**  in  my  accounts.     I  shall  receive  in  cash  if 
'**  anything  is  due  to  rae  on  the  adjustment 
^'of  the  accounts;   but,  if  any  amount  be 
"  found  to  be  due  by  me,  I  shall  reckon  the 
^^same  as  advance  taken  by  me  on  account 
V  of  the  succeeding  year.    If,  at  the  expira- 
''  tion  of  the  term  of  this  contract,  any  sum 
'^  is  due  by  me,  I  shall  either  pay  the  same  in 
.'- cash  or  continue  to  cultivate  land  to  the 
'*'  extent  above  mentioned  with  indigo,  and 
*'  to  deliver  you  the  plants  grown  thereupon, 
**  at  the '  rate  fixed  above,  tTll  the  whole  of 
'''  the  balance  is  satisfied." 

.  It  is  clear)  therefore,  that,  according  to  the 
terms  of  this  agreement,  the  ryot  was  not 
to  re-pay  to  ibe  plaintiffs  any  portion  of 
the  balance  which  was  made  to  him  until  the 
expiration  of  the  agreement,  that  is  to  say, 
until  the  end  of  1867,  and  even  then  he 
was  not  bound  to  re-pay  the  money  in  cash, 
but  he  had  the  option  reserved  to  him, 
either  to  pay  the  same  in  cash,  or  to  continue 
to  cultivate  the  laoid  with  indigo  and 
deliver  the  plants  grown  thereupon,  until 
the  whole  of  the  balance  should  be  satisfied. 

It  was  unfortunate,  no  doubt,  for  the 
plaintiffs  that  they  were  obliged  to  close  the 
tacioTy.     But    it    would    be    exceedingly 


hard  upon  the  defendant,  if,  in  consequence 
of  the  plaintiffs'  closing  the  factory,  he  should 
be  obliged  to  re-pay  the  advances  in  cash, 
instead  of  satisfying  the  amount  in  the 
manner  agreed  upon.  It  is  clear  that  the 
action  will  not  lie. 


The  15th  April  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hdn'ble  F.  A.  Glover, 
Judge. 

Section  18,  Act  XXI.  of  id^a^Soit  for.  Advo- 
cate's Fees. 

Reference  to  the  High  Court  under  Aci 
XXL  of  1863  by  Dr,  Clarke,  Recorder 
of  Rangoon. 

Donald  Macleod,  Plaintiff', 

versus 

Mah  Mah  Yet,  Defendant. 

Mr,  R.  V.  Doyne  for  Plaintiff. 

With  reference  to  Section  18,  Act  XXI.  of  JS63,  an 
Advocate  cannot  sue  upon  a  promissory  note  ^stxi  by 
anticipation  for  fees  not  taxed ;  nor  can  the  Court  in 
such  suit  award  to  the  plaintiff  a  quantum  nuruii  fur 
his  services. 

Case, — I  HAVE  the  honor  to  forward,  for 
the  consideration  of  their  Lordships  the 
Judges  of  the  High  Court  at  Fort  William, 
the  case  No.  45  of  1867  of  this  Court, 
wherein  Mr.  Donald  Macleod,  an  Advocate 
of  this  Court,  but  not  a  Barrister-at-law,  is 
plaintiff,  and  a  •  native  Burmese  female  Is 
defendant.  I  make  this  reference  under  the 
37th  Section  of  Act  XXI.  of  1863. 

From  the  pleadings  filedj  it  will  appear 
that  the  plaintiff,  Mr.  Donald  Macleod,  was. 
retained  by  the  defendant  to  conduct  in  his 
professional  character  certain  proceedings  in 
my  Court  in  reference  to  a  review  of  judg- 
ment, and  that  Mr.  Macleod,  on  the  8th 
January  1866,  accepted  as  remuneration 
from  the  defendant  the  note  for  Rs.  1,600 
upon  which  he  now  sues.  This  note  was 
discounted  at  the  Bank  of  Bengal,  and  treated 
as  an  ordinary  note  of  hand. 

The  defendant  has  filed  an  answer  in  the 
case,  denying  entirely  all  liability  to  pay  the 
note,  on  the  ground  that  plaintiff  rendered 
no  value  for  the  same,  and  41^  not  apply 
for  the  review  or  new  trial,  but  wholly 
abandoned  defendant's  interests. 

As  the  plaintiff  in  the  case  holds  the  high 
and  responsible  position  of  Government 
Advocate;  and  as  I  think  that  in  the  organ- 
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ization  of  a  new  Court,  such  as  mine 
virtually  is,  it  is  necessary  to  define,  as  soon 
as  possible,  what  professional  rules  should 
govern  transactions  of  this  nature,  I  have 
the  honor  to  solicit  the  opinion  of  their 
I^ordships  on  the  following  points,  at  the 
same  time  avowing  my  opinion,  firsts  that 
an  Advocate  not  being  a  Barrister  is  not 
bound  by  the  same  professional  etiquette  in 
reference  to  fees  which  governs  the  Bar  at 
home ;  and,  secondly ^  that  it  may  have  been 
an  exercise  of  wise  discretion  on  Mr. 
Macleod's  part  to  abstain  as  dominns  li/is 
from  taking  any  steps  on  the  defendant's 
behalf. 

The  questions  I  respectfully  submit  are 
as  follows : — 

IS/. — Is  the  plaintiff,  as  an  Advocate  of 
the  Court,  but  not  a  Barrister  by  profession, 
warranted  in  taking  a  promissory  note  for 
value  received  in  professional  services  in 
anticipation  of  the  said  services  ? 

2nd, — Is  it  a  good  defence  to  an  action 
upon  the  said  note  that  the  said  stipulated 
services  wei4  not  rendered ;  is  it  open  to  the 
defendant  to  show  that  they  were  not  so 
rendered  ?  and 

jrd, — Is  it  competent  to  the  Court  to 
award  to  the  plaintiff,  irrespective  of  the 
note,  what  it  may  consider  to  be  in  justice 
A  quantum  meruit  for  his  services  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  hy — 

Peacocky  C.  J, — The  Recorder  states  that 
he  sends  up  this  case  under  Section  37, 
Aft  XXI.  of  1863.  In  doing  so,  he  has 
made  a  mistake.  Section  37  authorizes 
the  Registrar  of  the  Court  to  state  a  case 
for  the  opinion  of  the  Recorder  in  like 
manner  as  the  Recorder  might,  under  Section 
3  2  of  the  Ad,  state  a  case  for  the  opi- 
nion of  the  High  Court.  We  must  assume, 
therefore,  that  this  case  has  been  sent  up 
to  us  under  Section  12  oi  the  Ad. 

That  Section  provides  as  follows : — 

"  If  in  any  suit  any  question  of  law  or 
usage  having  the  force  of  law  or  the 
construction  of  a  document  affecting  the  me- 
rits of  the  decision  shall  arise  on  which  the 
Recorder  shall  entertain  any  doubt,  the  Re* 
corder  may,  either  of  his  own  motion  or  on 
the  application  of  either  of  the  parties  to  the 
suit,  draw  up  a  statement  of  the  case,  and 
submit  such  statement  with  his  own  opinion 
for  the  decision  of  the 'High  Court  of  Judi- 
cature at  Fort  William  in  Bengal.*' 


In  this  case  the  Recorder  has  stated  three 
questions  for  the  opinion  of  the  Court,  but 
he  has  not  stated  his  own  opinion  upon  any 
of  them.  He  has  stated  his  opinion  upon  a' 
subject  with  which  we  have  nothing  to  do, 
namely,  whether  an  Advocate,  riot  being  a- 
Barrister,  is  or  is  not  bound  by  the  samo- 
professional  etiquette  with  reference  to  fees 
which  governs  the  Bar  at  home.  He  says ; 
"  As  the  plaintiff  in  the  case  holds  the  high 
"and  responsible  position  of  Governmentj 
"Advocate,  and  as  I  think  that,  in  the  orr 
'•'  ganization  of  a  new  Court,  such  as  mine 
"virtually  is,  it  is  necessary  to  define,  as 
"soon  as  possible,  what  professional  hiles 
"shall  govern  transactions  of  this*  nature,' 
"  I  have  the  honor  to  solicit  the  opinion  of 
"their  Lordships  on  the  following  points,' 
"  at  the  same  time  avowing  my  opinion,  ^rjA, 
"that  an  Advocate,  not  being  a  Barrister; 
"  is  not  bound  by  the  same  professional. 
"  etiquette  in  reference  to  fees  which  go- 
"Verns  the  Bar  at  home ;  and,  secondly^  that 
"  it  may  have  been  an  exercise  of  wise  dis- 
"  cretion  on  Mr.  Macleods  part  to  obtain  as 
"  dominus  litis  from  taking  any  steps  ou 
"  the  defendant's  behalf." 

The  first  question  asked  is=— Is  the  plaint- 
iff as  an  Advocate  of  the  Court,  but  not  a 
Barrister  by  profession,  warranted  in  taking 
a  promissory  note  for  value  received  in 
professional  services  in  anticipation  of  the 
said  services  ?  The  •  question,  we  suppose, 
which  was  really  intended  is,  whether  such 
an  Advocate,  taking  such  a  promissory  not^* 
can  sue  upon  it. 

The  answer  to  that  question  depends  upon 
the  construction  to  be  put  upon  Section  18, 
Act  XXI.  of  1 863.  That  Section  says :  "  The 
"  fees  to  be  received  by  any  Advocate,  whether 
"  general  or  special,  licensed  under  this  Act 
"  or  entitled  to  act  as  an  Advocate  for  an- 
"  other  person  in  any  of  the  said  Courts  with- 
"  out  a  license  under  Section  16  of  this  Act, 
"shall  at  all  times  be  subject  to  the  control 
"  and  taxation  of  the  Recorder  of  the  Court 
"  having  jurisdiction  in  the  case  in  respect 
"of  which  such  fees  are  payable,  and  no' 
"  fees  shall  be  recoverable  by  any  Advocates, 
"  except  such  fees  as  shall  have  been  alloAv- 
"  ed  by  the  Recorder  on  taxation." 

It  appears  to  us  that  an  Advocate  is  not 
entitled  to  sue  upon  a  promissory  note  given 
by  anticipation  for  fees  not  taxed.  The 
first  question,  therefore,  must  be  answered 
in  the  negative. 

The  answer  to  the  first  question  renders 
it  unnecessary  to  answer  the  second  ques- 
tion, namely,   is  it  i  good  defence  to  an 
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action  upon  the  said  note  that  the  sa\d  \  aside  the  adoption  of  the  defendant,  on  the 
stipalated  services  were  not  rendered,  and  |  ground  that  Sarbomungola,  the  adopling 
is  it  open  to  the  defendant  to  show  that   mother,  had  received  no  authority  from  her 


they   were   not   so    rendered?   If    it    were 
necessary  to  answer  that  question,  I  think 


husband  Brijoo  Soonder  to  adopt,  and  that 
the  onoomuttee  potro  (permission  to  adopt), 


it  clear  that  it  ought  to  be  answered  in  the   under  which  the  adoption  had  taken  place, 
affirmative.  was  spurious.    The  Lower  Courts  have  found 

The  third  question  is— Is  it  competent  to  »"  ^^vor  of  the  defendant,  and  hold  that  the 
the  Court  to  award  to  the  plaintiff,  irre- :  ^«{'.^'«»^^'^/^^'''^  »s  genuine,  and  the  adoption 
spective  of  the  note,  what  it  may  consider   valid. 


to  be  in  justice  a  quaniwn  meruit  for  his 
services  ? 


In  special  appeal  the  plaintiff,  accepting 

the  finding  of  the  Judge  on  these  facts,  urges 

-,.  .     , .  ..        1      J        J     that,   even   admitting  the   adoption    to    be 

TJieanswerto  this  question  ^also  depends   ^^^.^^  .^  ^^3  ^^  /^^.^i^  ^^^  defendant  to 


upon  Section  i8.  This  suit  has  been 
brought  hefore  the  fees  payable  to  the  Ad- 
vocate have  been  taxed  by  the  Recorder, 
and  nothing,  at  the  time  when  this  suit  was 
commenced,  had  been  allowed  by  the  Re- 


succeed   to  the   ancestral   property,    as   be 
cannot,  under  any  circumstances,  be  looked 
upon  as  an  heir.    He  states  that  Ram  Ma<  ^ 
nik   and   Gujender    were   uterine   brothers. 
Plaintiff  is  a  descendant  of  Gujender.     Ram 


corder  upon  taxation.    Therefore,  at  the  time   jy,^^.^  ^ad  a  son  called  Ram  Kishen,  who 


when  this  suit  was  commenced,  the  plaintiff 
was  not  entitled  to  recover  by  law  any  fees. 
Consequentlpr,  it  was  not  competent  to  the 
Court  in  this  suit  to  award  to  the  plaintiff 
a  quantum  meruit  for  his  services.  All 
that  the  Advocate  can  do  is  to  make  out  his 
bill,  and  get  his  fees  taxed  by  the  Recorder ; 
and,  if  the  defendant  refuse  to  pay  the  fees 
allowed  upon  such  taxation,  he  can  be  sued 
upon  them. 


The  15th  April  1867. 
Present: 


had  a  son  Brijoo  Soonder,  the  husband  of 
Surbomungola,  who  died  before  his  father, 
leaving  a  son,  Hur  Soonder.  Brijoo  Soonder 
with  his  father's  consent  gave  his  wife  permis- 
sion to  adopt  a  son  in  the  event  of  Hur  Soon- 
der's  death.  On  the  death  of  Ram  Kishen,  his 
grandson  Hur  Soonder  succeeded  to  the  ances- 
tral estate,  and  died  leaving  a  widow,  Hun> 
Soondery,  who  held  possession  till  her  death, 
'  when  the  property  reverted  to  Surbomungola 
as  the  mother  and  next  legal  heir  of  Har 
Soonder.  Surbomungola  then  took  advantage 
of  the  permission  given  her  by  her  husband, 
and  adopted  the  defendant,  who  succeeded  to 


The  Hon'ble  G.  Loch  and  A.  G.  Macpherson,   the  ancestral  property,  not  as  the.son  of  Brijoo 

Judges.  I  Soonder,  but,  as  contended  before  us,  as  the 

brother  of  Hur  Soonder,  and  the  next  legal 
heir  after  his  mother.    It  is  contended  that 


Hindoo  Widow— Adoption— Inheritance. 


Case  No.  3045  of  1866. 


in  no  capacity  can  the  defendant  succeed. 


Special   Appeal  from    a    decision    of    the   (p^»   f «    property    having   Vested    in    Hur 
Judge  of  Dacca,  dated  ike  sth   Septem^  I  ?^"^5^  />"  *^.  ^^^^^  ?^  ^^'^  ^.^^^l^^^.- 


ber    1S66,    affirming   a 

Moonsiff  of    Afanickgunge,     dated     the 

i8th  December  i86^» 

Bykant  Monee  Roy  (Plaintiff),  Appellant, 

versus 

Kisto  Soonderee  Roy  (Defendant), 
Respondent. 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

A  widow,  succeeding  as  heir  to  her  own  son,  does  not 
lose  the  right  to  exerdse  the  power  of  adoptbn.  By 
making  an  adoption,  she  divests  her  own  estate  only. 

Loch,  J. — ^The  plaintiff  sued  to  recover 
possession  of  ancestral  property,  and  to  set 


decision    of  the   ^^^^^dant  cannot  succeed  to  it  as  the  adopted 
^e.     daifd     iht  \  ^"  ^^    Brijoo  Soouder ;   nor    can    he    be 

looked  upon  as  a  brother  and  legal  heir  of 
Hur  Soonder,  as  his  adoption  did  not  take 
place  till  after  the  death  of  Hur  Soonder 
at  a  time  when  Surbomungola  held  posses- 
sion of  the  property,  not  as  widow  of  Brijoo 
Soonder,  but  as  heir  of  her  son  Hur  Soon- 
der ;  and,  in  support  of  this  view  of  the  law, 
the  pleader  for  the  special  appellaiit  refers 
to  a  case  reported  in  3  Weekly  Reporter,  p. 
15,  Privy  Council  Rulings,  Bhoobun  Moyee 
Debea  vs.  Ramkishore  Acharj^,  in  which  it 
was  held  that,  ''  when  the  estate  of  a  son 
"  is  unlimited,  and  that  son  marries  and 
"leaves  a  widow  his  heir,  she  acquires  a 
''vested  interest  in  her  husband's  property 
"  as  widow,  and  a  new  heir  cannot  be  sub-* 
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stitated  by  adoption  to  defeat  the  estate, 
and  take  as  an  adopted  son  what  a  natural-* 
bom  son  would  not  have  taken  ;  and  that, 
by  the  mere  gift  of  a  power  of  adoption 
to  a  widow,  the  estate  of  the  heir  of  a 
deceased  son  vested  in  possession  cannot 
be  defeated  and  divested;  that  the  rule 
of  Hindoo  Law  is  that,  in  the  case  of  inherit- 
ance, the  pers?)n  to  succeed  must  be  the 
heir  of  the  last  full  owner.  On  the  death 
of  the  last  fnll  owner,  his  wife  succeeds 
as  his  heir  to  a  widow's  estate,  and  on  her 
death  the  person  to  succeed  is  the  heir  at 
that  time  of  the  last  owner." 

This  case  is  not  quite  the  same  as  the 
present,  but  the  conclusion  come  to  in  the 
latter  part  of  the  judgment  of  the  Privy 
Council  is  applicable  to  the  case  before  us. 
In  the  case  we  have  quoted,  Gourkishore  died 
leaving  a  widow  ChundrabuUy  and  a  son 
Bhowanny,  who  married  Bhoobunmoyee, 
and  died  leaving  no  children.  ChundrabuUy 
had  a  power  of  adoption  from  her  husband. 
Bhoobunmoyee  also  claimed  a  similar  au- 
thority from  her  husband,  and  adopted 
Rajender  Kishore.  ChundrabuUy  adopted 
Ram  Kishore.  The  Sudder  Court  held  that 
the  power  to  adopt  set  forth  by  Bhoobun- 
moyee waa  a  forgery,  and  set  aside  her 
adoption ;  that  the  power  given  to  Chundra- 
buUy was  genuine ;  and  that  the  adoption 
of  Ram  Kishore  was  valid,  and  be  was  entitled 
to  the  estate.  The  Privy  Council  held  that, 
though  the  adoption  by  ChundrabuUy  was 
good,  her  adopted  son  could  not  divest  the 
widow  of  Bhowanny,  the  late  full  owner 
of  the  estate.  "But,"  their  Lordships  re- 
mark, "  if  Bhowanny  had  died  unmarried, 
**  his  mother  ChundrabuUy  would  have  been 
''  his  heir,  and  the  question  of  adoption 
**  would  have  stood  upon  quite  different 
"  grounds.  By  exercising  the  power  of 
'*  adoption,  she  would  have  divested  no  estate 
**  but  her  own,  and  this  would  have  brought 
**  the  case  within  the  ordinary  rule." 

In  the  case  supposed  by  the  Privy  Council, 
their  Lordships  carefully  point  out  that,  in 
the  event  of  Bhowanny  dying  unmarried, 
ChundrabuUy  would  have  succeeded  as  his 
heir ;  and  that,  if  she  had  adopted,*8uch  adop- 
tion would  have  brought  the  case  under  the 
ordinaiy  rule.  What,  then,  would  have  been 
the  position'of  ChundrabuUy 's  adopted  son  } 
He  would  have  been  the  son  of  her  husband 
Gour  Kishore,  and  would  succeed,  as  brother 
of  Bhowanny,  to  the  ancestral  property,  if 
he  succeeded  at  all.  The  infemnce  to  be 
drawn  from  what  \%  said  bv  the  Privv  Coun- 


cil is  that,  in  the  event  of  ChundrabuUy 
succeeding  as  heir  to  her  own  son,  and  exer- 
cising the  power  of  adoption,  the  son  so 
adopted  would  obtain  the  rights  of  a  natural- 
born  son. 

Now,  in  the  case  before  us,  Surbomungola 
was,  when  she  made  the  adoption,  in  the  very 
position  in  which  Chundrabull>  might  have 
been  id,  viz,,  she  was  in  possession  of  her 
son  Hur  Soonder's  property  as  his  heir ;  and, 
by  making  the  adoption,  she  divested  only 
her  own  estate.  It  is  immaterial  that  Brijoo 
Soonder,  the  father  of  Hur  Soonder,  died 
before  his  father  Ram  Kishore,  for  Surbo- 
mungola held,  not  as  his  heir,  but  as  heir  of 
her  son,  and  her  adoption  of  the  defendant 
placed  him  in  the  position  of  a  mother  to  ^  .- 
Hur  Soonder,  and,  as  such,  entitled  him,  after  I  . 
Surbomungola,  to  succeed  to  Hur  Soonder's 
estate.  ;    . 

No  texts  or  precedents  have  been  quoted 
by  either  party  in  support  of  or  against  the 
allegation  made  by  the  special  appellant ; 
but,  looking  to  the  judgment  of  the  Privy 
Council  in  the  case  of  Bhoobunmoyee,  we 
think  that  Surbomungola  had  not  lost  the  . 
right  to  exercise  the  power  of  adoption; 
and,  if  so,  that  the  defendant,  her  adopted 
son,  is  entitled  to  succeed  to  the  properly 
in  dispute. 

Under  this  view  of  the  case,  we  dismiss 
the  appeal  with  costs. 


The  15th  April  1867. 

Present  : 

The  Hon'ble  O.  Loch  and  A.  G.  Macpherson/ 

Judges, 

Section  ao8,  Act  VIII.  of  1859— Execution— 

Certificate. 

Case  No.  874  of  1866. 

Miscellaneous  Appeal  from  an  order  of  (he 
Judge  of  West  Burdwan,  doled  the  Jih 
September  1866,  affirming  an  order  of  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  27rd  February  /S66. 
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Rajah  Gopal  Singh  Deb  (Judgment-debtor), 

Appellant 


versus 

Gopal  Chunder-Chuckerbutty  and  another 
(Decree-holders),  Respondents. 

Bahoo  Kishen  Succa  Mookerjee  for 
Appellant. 

Bahoo  Mohesh  Chufider  Bose  for 
Respondents. 


Under  Section  20S,  Act  V 1 1 1,  of  1859,  i^  is  not  essential 
that  a  certificate^  should  in  every  instance  be  obtained 
by  a  representative  before  he  can  be  allowed  to  apply 
for  execution. 


Macpherson,  y. — In  this  case  it  is  con- 
tended that  the  persons  who  have  applied  for 
execution  are  not  entitled  to  it,  because  they 
have  not  obtained  a  certiQcate  authorizing 
them  to  collect  the  debts  due  to  the  estate 
of  the  original  decree-holder  who  is  now 
deceased.  We  think  that  the  decision  of  the 
Lower  Appellate  Court  is  right,  if  the  Court 
is  satisfied  that  the  applicants  are  what  they 
profess  to  be,  i.  ^.,  the  representatives  of  the 
deceased  decree-holder.  Under  Section  208 
of  Act  VIII.  of  1859,  it  is  not  essential  that 
a  certificate  should,  in  every  instance,  be 
obtained  by  a  representative  before  he  can 
be  allowed  lo  apply  for  execution. 

As  regards  the  question  of  limitation,  the 
decision  of  the  Lower  Appellate  Court  is  on 
the  face  of  it  defective.  The  proceedings  in 
1 864  were  taken,  no  doubt,  within  three  years 
of  the  application,  out  of  whioh  the  present 
appeal  arises.  But  the  decree  is  dated  so  far 
back  as  1847  ;  and,  under  Sections  20  and  21 
of  Act  XIV.  of  1859,  ^^  execution  could 
properly  be  issued  in  1865,  unless  some  pro- 
ceeding within  the  meaning  of  Section  20 
was  taken  within  three  years  after  the  pass- 
ing of  that  Act,  and  was  followed  by  other 
proceedings  from  time  to  time  at  intervals, 
no  one  of  which  amounted  to  three  years. 
The  Lower  Appellate  Court  must  decide 
whether  such  hond-fide  proceedings  (see  6 
Weekly  Reporter  98,  Miscellaneous)  have 
from  time  to  time  been  taken  as  have  kept 
the  decree  in  force. 


As  regards  the  question  of  the  property  1 
being   dehuUer,    we   think    the  ^  Court    was  ' 


right  in  holding  that,  under  Section  247  of 
Act  VIII.  of  1859,  the  decision  of  the  Prin* 
cipal  Sudder  Ameen  was  not  open  to  ap- 
peal. 

We  remand  the  case  that  it  may  be  re-tried 
with  reference  to  the  above  remarks. 


The  15th  April  ^867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  F.  A. 

Glover,  Judges, 

Mokurruree  Lease— Power  of  Naib  to  grant 

Case  No.  2967  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
J  is/  August  1 866,  reversing  a  decision 
passed  by  the  Collector  of  that  District y 
dated  the  i8th  May  1866. 

Unnoda  Pershad  Banerjee  (Plaintiil), 

Appellant, 

versus 

Chunder  Sekhur  Deb  (Defendant), 
Respondent, 

Mr,  R,  T,  Allan  and  Bahoos  Greesh 
Chunder  Ghose,  Khetturnqth  Bose,  and 
Gopal  Lai  Milter  for  Appellant. 

Mr,  IF.  A,  Montriou  and  Baboo  Chunder 
Madhub  Ghose  for  Respondent. 

It  is  not  absolutely  necessary  that  any  particular  l<M^n 
of  words  should  be  used  in  conveying^  rights  to  hold  at 
fixed  rates. 

The  grant  of  a  mokurruree  lease  is  beyond  the  scope 
of  a  naib's  general  authority.  To  enable  him  to  give 
such  a  lease,  his  pnncipars  special  consent  or  ap)>it>val 
is  necessary. 

Glover,  J. — This  was  a  suit  for  a  kuboo* 
lent  at  enhanced  rates  of  rent,  after  notice. 
The  defendant  pleaded  a  "  mokurruree"  pot- 
tab  granted  to  him  in  1269  by  Bissambor 
Ghossal,  the  plaintiff's  naib ;  and  the  issaes 
were  whether  or  no  the  pottah,  the  grant  of 
which  was  not  denied,  conveyed  the  right  of 
holding  at  fixed  rates,  and  whether  the 
plaintiff's  naib  had  authority  to  grant  sach 
a  pottah. 

The  Deputy  Collector,  on  remand,  fotind 
for  the  plaintiff;  but  the  Judge,  on  appeal^ 
decided  both  issues  in  favor  of  the  tenant, 
adding  that  the  landlord  himself  had  ratified 
the  acts  of  his  agent. 

The  points  raised  in  special  appeal  are  the 
same  as  those  argued  below  : — 

(1.)  Do^s  plaintiff's  pottah  convey  xno-- 
kunuree  rights  ? 
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(2.)  Had  the  naib  any  powjer  to  grant 
it  ?  and 

(3.)  Did  the  special  appellant  ratify  his 
agent's  act  ? 

The  last  point  becomes  an  issue  of  law 
in  this  way.  The  special  appellant  contends 
that  there  is  no  evidence  whatever  on  the 
record  to  support  the  Judge's  finding,  and 
that  therefore  hi^  decision  is  wrong  in  law. 

With  regard  to  the  first  objection,  we  can- 
not say  that  the  Judge  was  wrong  in  law  in 
construing  the  pottah  as  he  has  done.  We 
have  read  that  document ;  it  purports  to  be 
a  lease  of  4^^  beegahs  of  land  for  building 
purposes,  to  be  enjoyed  by  the  lessee,  his 
sons,  and  sons'  sons  at  a  rental  of  Rupees  9-9. 
The  word  "  mokurruree  "  does  not  occur  in 
the  pottah,  but  it  is  not  absolutely  necessary 
that  any  particular  form  of  words'  should  be 
used  in  conveying  rights  to  hold  at  fixed 
rates ;  and,  taking  the  nature  of  the  lease, 
the  position  of  the  parties,  and  the  circum- 
stances under  vhich  the  contract  was  made, 
into  consideration,  we  cannot  say  that  the 
Judge  has  placed  on  the  pottah  a  con- 
struction that  it  cannot  legally  bear,  and,  that 
being  so,  his  decision  as  to  the  nature  of  the 
rights  conveyed  becomes  one  of  fact  on  evi- 
dence with  which  we  cannot,  in  special 
appeal,  interfere. 

On  the  second  point  taken  before  us,  we 
think  that  the  Judge  was  wrong.  It  has 
been  ruled  by  this  Court  in  a  long  current  of 
decisions  (3  Weekly  Reporter,  Act  X.  Rulings, 
i;  2  Weekly  Reporter  155;  i  Weekly 
Reporter  56)  that  to  grant  "mokurruree" 
leases  is  beyond  the  scope  of  a  naib's  general 
authority,  and  that,  to  enable  him  to  give  such 
leases,  bis  principal's  special  consent  or  ap- 
proval is  necessary. 

And  this  brings  us  to  the  third  ground  of 
special  appeal,  Did  the  zemindar  ratify  the 
act  of  his  naib  ? 

Mr.  Allan  for  the  special  appellant  con- 
lends  that  there  is  no  evidence  whatever  of 
such  ratification,  and  that  the  Judge's  find- 
ing is,  therefore,  an  error  of  law. 

The  ratification  is  said  by  the  Judge  to 
have  consisted  in  taking  rent  from  the  special 
respondent  at  the  rate  mentioned  in  the 
pottah,  and  in  having  entered  his  name  in 
the  zemindaree  serishtah. 

Now,  it  cannot  be  said  that  there  is  no  evi* 
dettce  on  tfiese  points.  Special  respondent 
filed  a  receipt  on  the  part  of  the  zemindars, 
and  deposed  on  oath  that  jt  was  given  him 
by  the  latter's  tehsildar,  and  that  the 
special  appellant  had  allowed  bis  iiame  to  be 


entered  in  the  zemindaree  register,  in  the 
place  of  the  outg(5ing  tenant. 

These  statements  on  oath,  backed  byjum- 
ma  wassil  bakee  papers,  in  which  special 
respondent's  name  appeared,  and  not  denied 
by  the  special  appellant  (who  was  likewise 
examined  on  oath,  and  who  simply  professed 
ignorance  as  to  whether  the  special  respond- 
ent's name  was  or  was  not  entered  in  his 
register),  would  undoubtedly  be  evidence 
of  the  ratification,  not  of  a  very  high  char- 
acter probably,  as  being  uncorroborated  by 
documentary  proof  of  the  mutation,  still  it 
would  be  legal  evidence  so  far  as  it  went; 
and,  as  the  Judge,  for  reasons  given  in  his 
decision,  chose  to  rely  upon  it,  we  cannot 
interfere  with  his  order  in  special  appeal. 
He  committed  no  error  in  law,  as  there  was 
some  evidence  on  which  to  decide  in  favor 
of  the  tenant. 

We,  therefore,  dismiss  this  appeal  with 
cos^s. 


The  18th  April  1867. 

Present : 

The  Honble  G.  toch  and  A.  G.  Macpher» 

son.  Judges. 

Limitation  (Plea  of— by  tenant)— Jnrisdiction-r 
Ejectment— Right' of  occupancy. 

Case  No.  140  of  1866* 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Pearee  Mohun  Banerjee^  Principal 
Sudder  Ameen  of  Rajshahye,  dated  the 
J  2th  February  1S66, 

Messrs.  R.  Watson  and  Co.  (Defendants), 

Appellants, 

versus 

Ranee  Shunft  Soonduree  Debia  (Plaintiff), 

Respondent, 

Messrs.  R.  T,  Allan  and  J.  S.  Roch/ort 
and  Baboo  Onookool  Chunder  Mookerjee 
for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Dufarka 
nath  Mitter  for  Respondent* 

Suit  laid  at  Rupees  14,719-8. 

In  a  suit  to  recover  possession,  the  defendant,  by 
admitting  the  right  of  the  plaintiff  as  the  owner  of 
the  land  in  dispute,  and  acknowledging  himself  to  be 
the  plaihtift's  tenant,  precludes  himself  from  pleadinp^ 
adverse  possession  or  limitation,  in  whatever  form  it 
may  be  tnat  the  plaintiff  asserts  his  right  to  the  hind, 
7.  e.f  whether  he  sues  the  defendant  as  a  tenant  or 
trespasser. 

Unless  the  case  be  one  which  comes  within  the  provi- 
sions of  Clause  5,  Section  33,  Act  X.  of  1859,  an  action  for 
ejectment  is  not  barred  in  the  Civil  Court  under  Act 
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VIII.  gf  1859;  nor  is  the  Civil  Court,^  in  such  a  case, 
precluded  from  dcterminine  the  question  of  a  right  of 
occupancy  pleaded  by  the  cfefendAnt. 

Under  Section  6,  Act  X.  of  1859*  it  »s  only  Avhen 
occupancy  is  inherited  that  the  occupancy  of  the  pre- 
decessor IS  considered  as  the  occupancy  of  the  tenant 
in  poseession ;  and,  unless  the  tenant  hold  a  transferable 
tenure,  the  sale  by  him  of  his  iote  to  another  party 
without  the  consent  of  the  landlord  does  not  transfer 
to  the  purchaser  any  right  of  occupancy  which  the  latter 
may  have  poss^sed,  or  enable  the  present  occupant  to 
ple^d  that  the  period  of  his  own  possession,  joined  to 
that  of  Ae  former  tenant,  gives  him  a  presumptive  right 
of  occupancy. 

Lochy  y.—Tnz  plaintiff  in  this  case,  being 
the  Collector  of  Zillah  Rajshahye  on  the 
part  of  the  Court  of  Wards  managing  the 
estates  of  the  late  Rajah  Jogcndro  Narain 
Roy,  brings  this  suit  to  recover  possession 
witn  mesne-profits  of  certain  lands  from  the 
defendants,  Watson  and  Co.,  on  the  allegation 
that  the  defendants,  having,  during  the 
minority  of  the  Rajah,  obtained  a  farm  of 
Pergunnah  Lushkerpoje,  retained  possession 
of  the  lands  in  Mouzahs  Luckheekole, 
Lollpore,  and  Basodebpore  after  the  expiry 
of  their  lease ;  that,  under  cover  of  an  Act 
IV.  decree,  they  took  possession  of  certain 
lands  in  Baghberiah  Sultanpore  and  Bara- 
ghariah  Dustanabad  on  i8th  January  1861, 
and  g6t  possession  of  other  lands  in 
Matgram  and  Belguriah  from  Kartick  1267 
(i860).  Since  the  case  was  heard  below, 
the  property  has  been  given  up  by  the  Court 
of  Wards,  and  Ranee  Shurat  Soonduree, 
widow  of  the  late  Rajah,  is  the  respondent 
who  defends  the  appeal. 

It  is  admitted  by  the  plaintifi's  pleaders 
before  us  that  there  has  been  a  partition  of 
Pergunnah  Lushkerpore,  but  that  some  or 
portions  of  some  of  the  villages  of  that 
Pergutmah  are  still  held  in  common  by  the 
proprietors  of  that  Pergunnah.  The  parti- 
tion was  made  according  to  the  following 
fractional  shares :  5  annas  10  gundahs  belong- 
ing to  plaintiff  and  another  proprietor  in 
equal  shares,  7  annas  and  odd  gundahs,  and 
3  annas.  "We  have  to  deal  with  the  first 
share  only  in  this  case. 

Among  the  villages  which,  or  parts  of 
which,  are  still  held  in  common  by  the  pro- 
prietors of  Pergunnah  Lushkerpore  is  Mouzah 
Luckheekole.  Of  this  village  the  plaintiff 
alleges  that  1,553  beegahs  are  held  in 
common,  and  be  sues  to  recover  possession 
of  his  share,  viz.,  2  annas  1 5  gandas.  Of  the 
lands  claimed  in  the  other  villages,  except 
Baghberiah  Sultanpore,  it  is  explained  to 
us  that  the  lands  in  dispute  appertain  to  the 
5-annafi  1  o-gundas  share  of  the  zenaindaree  be- 
longing to  plaintiff  and  another  .proprietor,  of 
which  the  plaintiff  is  entitled  to  a  moiety, 


and  that  the  lands  of  Baghberiah  Sultanpore, 
comprising  17  beegahs,  are  the  sole  property 
of  the  plaintiff. 

The  lands  of  which  plaintiff  seeks  to  re- 
cover possession  are  as  follow : — 

2  annas  15  gundahs  of  1,553  beegahs  in 
Mouzah  Luckheekole. 

8  annas  of  704-18  beegahs  in  Mouzah 
Lollpore. 

8  annas  of  146-73  beegahs  in  Mouzah 
Matgram. 

8  annas  of  111-16  beegahs  in  Mouzah 
Belguriah. 

8  annas  of  20  beegahs  in  Mouzah  Bara- 
ghariah  Dustanabad. 

8  annas  of  231-10  beegahs  in  Mouzah 
Basodebpore. 

The  whole  of  17  beegahs  in  Baghberiah 
Sultanpore. 

The  allegation  in  the  plaint  is  that  the 
defendants  evicted  the  plaintiff  from  posses- 
sion. The  pleader  for  the  plaintiff,  respond- 
ent, explains  that  there  has  not  been  an  ac- 
tual and  violent  dispossession,  but  that  the 
defendants,  appellants,  during  their  occapa- 
tion  of  the  lands  as  farmers,  took  possession 
of  and  cultivated  these  lands  under  one  pre- 
tence or  another,  and,  since  the  expiry  of 
their  lease,  have,  without  any  legal  right, 
retained  possession,  and  have  not  been  recog- 
nised as  tenants  by  the  zemindar  who  has 
refused  to  receive  rent  from  them  consider- 
ing them  to  be  trespassers. 

The  defendants  deny  that  they  dispossess- 
ed the  plaintiff.  They  admit  that  they  held 
Pergunnah  Lushkerpore  in  farm;  but  they 
add  that,  besides  their  possession  as  farmers, 
they  hold  possession  of  lands,  and  among 
them  those  now  in  dispute,  as  cultivating 
tenants  direct  from  the  zemindars  or  as  under- 
tenants to  tenants  who  pay  rent  to  the  zemln* 
dars.  They  urge,  also,  that  their  right  to 
hold  as  tenants  s  admitted  by  the  co-sharers 
in  the  esute;  and  that,  though  their  right 
as  farmers  expired  with  the  term  of  their 
lease,  they  are  entitled  to  retain  possesskm 
of  their  jotes  and  durjotes,  which  they  have 
held  for  many  years.  It  is  unnecessary  at 
present  to  go  into  further  detail  of  the  de- 
fendants' statement,  as  this  will  be  done  as 
we  proceed  with  our  investigation  village  by 
village.  We  will  only  add  in  this  place  that 
the  defendants  state  that  the  lands  in  Ldt* 
pore  and  Basodebpore  have  been  held  by 
them  for  a  much  longer  period  than  twehe 
years,  and  that -the  lands  in  other  villages 
were  held,  by  Mr.  Abbott,  proprietor  of  the 
Bansbaria  doncem,  and  his  title  was  recog* 
nized  by  the  piaintiS's  predecessor,  and  thajU 
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*n  1855  (1262)  the  defendant  purchased  that 
concern,  and  with  it  Abbott's  rights  to  hold 
and  cuhivate  those  lands. 

The  Principal  Sudder  Ameen,  after  de- 
ducting certain  lands  belonging  to  other 
villages,  gives  the  plaintiff  a  decree  for  pos- 
session with  mesne-profits. 

The  principal  defendants,  Watson  and 
Co.,  appeal  from  the  judgment  passed  ad- 
versely to  iheta  in  the  I^wer  Court.  They 
urge,  as  they  appear  to  have  done  in  the 
Court  below,  that  the  plaintiff,  in  bringing 
this  action  against  them',  is  bound  to  recognize 
them  in  one  of  two  capacities,  either  as 
^  having  ousted  him,  and  consequently  holding 
adverse  possession,  or,  as  they  themselves 
assert,  as  tenants ;  that,  if  the  plaintiff  sues 
thetn  in  the  former  capacity,  he  must  prove 
possession  and  dispossession  within  12  years 
prior  to  the  institution  of  the  suit,  or,  if 
plaintiff  sues  them  in  their  other  capacity, 
then  he  has  come  to  the  wrong  forum,  and 
his  case  must  be  dismissed,  for  a  suit  for 
ejectment  can  be  .brought  only  under  Act 
X.  of  1859,  and  can  be  tried  only  by  the  Col- 
lector, li  is  further  urged  that  the  Principal 
Sudder  Ameen  misunderstood  the  plea  of 
limitation  put  forward  by  the  defendant,  and 
has  tried  the  case  as  if  it  were  between  a 
landlord  and  tenant  not  having  a  right  of 
occupancy,  without  giving  the  defendant  an 
opportunity  of  proving  that  he  has,  as  he  al- 
leges, a  right  of  occupancy ;  that  the  Principal 
Suddei  Ameen  has  not  looked  into  the  evi- 
dence filed  by  ihe  defendant  in  Court,  which 
shows  that  they  have  held  these  lands  as  jote- 
dars  paying  rent  for  many  years,  and  has  based 
Ms  decision  on  the  report  of  the  Ameen, 
who,  in  the  course  of  his  investigation,  has 
exceeded  his  commission  which  confined  the 
enquiry  to  the  question  of  possession ;  whe re- 
sts the  Ameen  has  gone  into  the  further 
question  of  title,  and  the  Principal  Sudder 
Ameen  has  accepted,  without  hesitation,  the. 
finding  of  ihe  Ameen. 

In  argument  before  us,  the  pleader  for  the 
Appellants  urged  that,  in  the  course  of  in- 
vestigation, the  character  of  this  suit  had 
been  altered ;  that  the  case  as  put  by  the 
plaintiff  has  not  been  tried,  but  that  both 
the  Court  below  and  this  Court  were  trying 
a  case  as  between  landlord  and  tenant — a 
relationship  the  existence  of  which  plaintiff 
had  denied,^nd  still  continued  to  deny,  but  of 
.  which  he  was  trying  to  take  advantage,  as 
he  felt  that  he  could  not  sustain  his  own 
case  as  originally  brought.  Looking  at  the 
plaint,  we  find  that  the  plaintiff  seeks  to  re- 
cover possession  from  the    def^dants    as 
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wrotig-doers  \Vho  have  ousted  hifn ;  but  ihe 
defendants'  pleadings  set  forth  a  title  to  hold 
possse&sion  as  tenants  from  the  plaitltiff  add 
other  co-proprietors ;  and  the  Principal  Suddfif 
Ameeti,  in  determining  the  issues,  applets  td 
have  followed  the  course  prescribed  ifl  SW*- 
tion  139,  Act  VIII.  of  1859.  The  issues 
were  drawn  up  irt  the  presence  of  thfe  pafties^ 
knd  defendants  allowed  the  case  to  go  %b 
trial  on  the  issues  then  framed,  and  they  can-* 
not  now  be  allowed  to  take  exception  td 
them. 

In  support  of  the  appeal,  the  pleader  fo^ 
the  appellants  first  points  to  the  evidendd 
adduced  by  plaintiff  in  support  of  the  alle^ 
gation  that  he  was  ousted.  The  statemefkt 
of  wittiesses  examined .  in  Court  goes  to 
prove  that  the  lands  Were  in  the  actual  pofiM 
session  of  the  plaintiff,  and  that  the  defeitd-* 
ants  on  certain  dates  took  forcible  possession, 
sowing  indigo  thereob,  and  have  retained 
possession  frohi  that  titne.  The&e  Mte^ 
ments  are  altogether  at  variance  with  th^ 
case  now  set  up  by  the  plaintiff.  They  art 
made  in  support  of  the  case  as  originally 
brought  in  the  plaint ;  but  the  plaintiff  ftdW 
says  all  these  statements  are  untrue,  lind 
discredits  his  own  Withesses.  The  further 
evidence  on  th^  pslrt  of  the  plaintiff  cortsistfe 
of  measureitieiit  chiitahs  and  jumnfia  wasdil 
bakees  from  i  ^^i  and  someyeai^s  subsequent 
relating  to  Luckheekole  and  Baraghuriah 
Dastanabad  ;  but  it  is  not  apparent  what  ihiAf 
are  ititehded  to  ptovfe,  nor  have  they  been 
attested.  Besides  this  evidence  there  is 
the  AUieen's  report,  which  is  favorable  to 
the  plaintiff.  Fdr  the  af)peUants  it  id  sbOWU 
that,  after  the  death  Of  Rajah  Hurendur 
Narain  in  1238  (1851),  his  Widow  Doorga 
Soondui'ee,  the  mother  of  Rajah  Togehdnr 
Narain  Roy,  was  catlled  upon  by  the  Court 
of  Wards  fo^  a  report  of  the  assets  htid 
collections  6f  the  estate ;  that  the  report 
she  snbtnitCed  in  1358  ^how^d  the  eiA^tCnice 
of  the  deferidantfiT  jotes  in  Luckheekole, 
Lollpore,  Dustanabftd,  and  Matgram;  that 
a  further  report  of  the  said  Ranee^  beiiring 
date  7th  Aghran  1271  (list  NoVefllber 
1854),  also  submitted  to  the  Court  of  Watds, 
showed  that  defendants  held  jdtes  ih  the 
above  villages ;  that,  after  the  expiry  of  the 
defendants'  farming  lease  in  1859,  the  es- 
tates of  the  minot  were  placed  under  the 
management  of  Prosunno  Coomar  Muaoom- 
dar,  \o  whom  defendants  pk\d  rent  for  the 
jote  in  LoHpore,  and  from  whom  th^y 
obtained  a  receipt,  dated  December  ^lat, 
1859,  which  is  before  the  Court.  Rajah 
Jogendar  NaraiD  attained  rrtajority  in  12166 
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(1859),  ^^^  ^^^^  possession  of  all  the  lands 
covered  by  their  farming  lease,  but  did  not, 
up  to  the  date  of  his  death  in  1269  (1862), 
seek  to  oust  the  defendants  from  the  lands 
held  by  them  in  jote,  nor  did  the  Court  of 
Wards,  when  it  again  took  possession  after 
the  Rajah's  death.  During  the  lifetime  of 
the  Rajah,  his  agent  Furhutoollah  Moonshee 
applied  to  the  Collector  for  assistance  to 
measure  the  lands  of  LoUpore  and  Suntosh- 
pore  under  the  provisions  of  Section  26, 
Ad  X.  of  1859,  and,  on  3rd  March  1862, 
the  Collector  directed  the  defendants  to 
attend  the  measurement.  The  chittahs 
were  deposited  with  the  Court  of  Wards, 
and  defendants,  having  received  a  copy  duly 
signed  and  sealed,  have  filed  it  in  this  case, 
and  these  chittahs  show  that  the  defendants 
are  in  possession  of  lands  in  LoUpore  as 
jotedars.  The  appellant  also  refers  to  an 
order  of  the  Collector,  dated  26ih  January 

1863,  requiring  Watson  and  Co.  to  pay  the 
balance  of  rent  due  by  them  for  lands  ap- 
pertaining to  the  estate  of  Jogendur  Narain 
Roy  in  Mouzah  Luckheekole  amounting  to 
Rupees  J 40,  but  they  are  unable  to  show 
that  they  complied  with  the  order. 

In  reply,  it  is  urged  that  plaintiff  is  pro- 
prietor of  the  land ;  that  all  he  had  fo  do 
was  to  show  that  the  lands  in  question  were 
within  his  zemindaree,  which  is  admitted ; 
that,  as  the  defendants  urge  a  tenant's  right, 
they  cannot  plead  limitation  against  the 
party  whom  they  call  their  landlord,  though 
he  seeks  to  oust  them  as  trespassers,  and 
does  not  acknowledge  the  relationship ;  that 
it  is  unnecessary  for  plaintiff  under  such 
circumstances  to  prove  dispossession,  and, 
in  support  of  this  position,  the  pleader 
quotes  the  following  cases :  Mohendro 
Narain    Singh,    appellant,    9th    September 

1864,  not  reported;  Watson  »nd  Co.  (Hay's 
Reports,  page  4),  5th  January  1863 ;  Mussa- 
mut  Delsoaj  (Sudder  Reports,  1856,  page  83), 
30th  February  1865;  Soobul  Sett  (Hay's 
Reports,  page  iii),  2nd  August  1862; 
Sristeedhur  (i  Weekly  Reporter,  page  171), 
24th  September  1864. 

On  the  objection  taken  by  the  defendants 
that  the  suit  would  not  lie  in  the  Civil  Court 
under  Aft  VIII.  of  1859,  but  in  the  Col- 
.  lector's  Court  under  Ad  X.  of  1859,  ^^  is 
contended  that,  unless  the  suit  be  one  that 
comes  under  the  particular  class  of  cases 
contemplated  by  Clause  5,  Section  23  of 
A6t  X.,  a  suit  can  be  brought  under  Aft 
VIII.  of  1859,  as  ruled  by  a  Full  Bench  on 
2ist  August  1863  {see  Special  Number, 
Weekly  Reporter,  pages  i%i  and  ij6). 


Further,  it  is  urged  that,  even  if  defend- 
ants proved  in  this  case  that  they  were 
tenants,  yet  they  had  not  proved  that  they 
had  a  right  of  occupancy.  Take,  for  ezam- 
ample,  the  lands  of  Luckheekole,  which  were 
"bheel  bhuratee,"  i.^.,  the  dried-up  bed  of 
a  marsh.  The  witnesses  examined  by  the 
Ameen  stated  that  it  was  taken  possession 
of  by  Abbott  some  17  or  1  %  years  ago,  and 
subsequently  by  Watson.  Abbott  owned 
the  Bansbaria  Concern  in  1855  (12^^)9  &i>d 
the  present  suit  was  instituted  in  1863 
(1270).  The  defendants,  Watson  and  Co,, 
had  then  been  in  possession  for  about  8 
years,  and  the  witnesses  above  referred  to 
were  examined  by  the  Ameen  about  three 
years  later,  so  that  they  were  correct  in 
saying  that  Watson  and  Co.  had  then  held 
about  10  or  1 1  years.  Watson  and  Co.  had 
no  right  of  occupancy  in  themselves.  Could 
they  derive  such  a  right  from  their  vendor 
Abbott  ?  Had  he  any  title  which  he  could 
transfer  to  them,  which,  added  to  their  own 
period  of  possession,  woijld  give  defendants 
a  right  of  occupancy }  It  is  clear  that 
Abbott  had  no  such  right,  and,  though  Sec- 
tion 6,  Ad  X.  of  1859,  recognizes  the  hold- 
ing of  the  father  or  other  person  from  whom 
a  ryot  inherits  to  be  the  holding  of  the 
ryot,  it  does  not  recognize  the  right  of  a 
transferee  to  be  identical  with  that  of  the 
transferer. 

We  do  not  think  the  cases  quoted  above 
in  regard  to  the  plea  of  limitation,  except 
that  of  Mohendro  Narain  Singh,  are  in  all 
respects  similar  to  the  present  case.  In 
those  cases  the  relationship  of  landlord  and 
tenant  is  admitted.  In  the  present  case, 
however,  the  relationship  is  denied  by  the 
plaintiff.  He  looks  upon  the  defendants  as 
trespassers,  and,  as  such,  seeks  to  recover 
possession  from  their  hands.  They  plead 
their  right  to  hold  as  tenants  from  the 
plaintiff,  and,  on  this  pleading,  it  appears  to 
us  that  they  cannot  urge  limitation  against 
the  plaintiff  in  whatever  form  he  asserts 
his  claim  to  the  lands.  By  admitting 
the  right  of  the  plaintiff  as  owner  of 
the  lands,  and  acknowledging  themselves 
to  be  his  tenants,  the  defendants,  so  it 
appears  to  us,  preclude  themselves  from 
making  any  us^  of  the  general  Law  of  limit- 
ation. This  is  the  principle  laid  down  m 
the  judgment  of  Mohendro  Narain  Singh 
quoted  above.  In  that  case  plaintiff  sued 
to  set  aside  a  lease  to  the  defendant  alleged 
to  have  been  granted  by  his  guardian,  and 
sought  to  evict  them.  The  defendant  pleaded 
that  he  held  as  a  tenant,  and  at  the  same  time 
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pleaded  the  Law  of  Limitation.  The  Court 
held  tha!t  the  defendant,  with  reference  to  his 
defence,  was  precluded  from  pleading  posses- 
sion adverse  to  the  plaintiff. 

Then,  as  to  the  Court  in  which  this  suit  is 
brought,  it  is  evident  that,  unless  the  case  be 
one  which   convss  within  the  provisions  of 
^Clause  5,  Sec:ion  23,  Act  X.  of  1859,  an  action 
to  eject  is  not  barred  in  the  Civil  Court  under 
Act  VIIL  of  1859 ;  and  this  has  been  distinct- 
ly ruled  in  the  Full  Bench  decision  quoted  by 
the  respondent  (Special  Number,  Weekly  Re- 
porter, pages  125  and  126).     Now,  this  case 
is  clearly  not  one  which  comes  under  the 
provisions  of  Section  23  of  Act  X.,  and  con- 
sequently the   plaintiff's   right   to   bring  his 
action  in  the  Civil  Court  is  not  barred  bv 
the  provisions  of  that  Act.     Nor  do  we  un- 
derstand why  the  Civil  Court  is  precluded 
from  determining  the  question  of  a  right  of 
occupancy  pleaded  in  answer  to  a  prayer  for 
ejectment  by  the  plaintiflF.     The  appellants' 
'  pleader  urges  that  this  question  can  only  be 
tried  by  the  Collector ;  but,  (f  the  plaintiff  may 
sue  for  ejectment   in   the  Civil  Court,   the 
defendant  may  plead  in  his  defence  a  right  of 
occupancy,  and  the  Court  trying  the  case  must 
determine  whether  or  not  the  plea  is  good. 

As  regards  the  right  of  occupancy,  the  de- 
fendants must,  we  think,  stand  or  fall,  ac- 
cording to  the  period  of  their  own   occu- 
pancy.    They  cannot  derive  any  right  from 
Abbott  whose  concern  they  purchased.     It 
is  only  when  occupancy  is  inherited  that  the 
occupancy  of  the  predecessor  is  considered 
as  the  occupancy  of  the  tenant  in  possession. 
The  terms  of  the  Law,  Section  6,  Act  X.  of 
1859,    are   distinct  on   this   point.     Unless, 
therefore,  the  tenant  held  a  transferable  ten- 
ure, the  sale  by  him  of  his  jote  to  another 
party  without  the  consent  of  the  landlord 
does  not  transfer  to  the  purchaser  any  right 
of  occupancy  which  the  seller  might  have 
possessed,  or  enable  the  present  occupant  to 
plead  that  the  period  of  his  own  possession, 
joined  to  iliat  of  the  former  tenant,  gives 
him  a  prescriptive  right  of  occupancy. 

(The  remainder  of  the  judgment  is  omit- 
ted as  turning  upon  the  evidence.)  • 


The  1 8th  April  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Guardian  of  minor— Certificate  (Act  XL.  of  185S) 
—Section  246,  Act  VIIL  of  1859— Claims  to 
attached  property— Limitation. 


Case  No.  144  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  roth  January  r86j^  reversing 
a  decision  passed  by  the  Sudder  Moonsiff 
of  that  District,  dated  the  iph  April 
1866, 

Sreenath  Koondoo  (one  of  the  Defendants), 

Appellant^ 

versus 

Huree  Narain  Mudduck  (Plaintiff)  and 
others  (Defendants),  Respondents, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboo  Bykuntnath  Pal  for  Respondents. 

Where  a  person,  representing  herself  as  a  gfuardian, 
neither  took  out  a  certificate  under  Act  XL.  of  iSjSy  nor 
obtained  the  permission  of  the  Court  under  Section  3 
of  that  Act  to  appear  in  the  suit  without  a-  certificate — 
Held  that  the  minor  was  not  bound  by  any  act  of^  the 
alleged  guardian,  nor  was  he  bound  to  sue  within  3 
years  from  the  order  passed  by  the  Court  under  Section 
246,  Act  VI 1 1,  of  1859,  rejecting  her  petition  of  objection 
to  a  sale  of  attached  property. 

Kemp,  J. — This  case  comes  up  in  appeal 
before  us  on  dthe  issue  in  bar  alone.  The 
merits  have  not  been  entered  into  by  the 
Courts  below. 


The  plaintiff,  special  respondent,  has 
admittedly  sued  within  12  years  from  the 
time  he  reached  his  majority,  whether  it  be 
assumed  that  he  attained  majority  on  reach- 
ing the  age  of  16  years  or  18  years.  The 
order  passed  under  Section  246,  Act  VIIL 
of  1859,  rejecting  the  petition  of  objec- 
tion of  Mohun  Mohinee,  who  represented 
herself  to  be  the  guardian  of  the  plaintiff, 
was  passed  more  than  a  year  before  the 
present  suit  was  brought;  and,  therefore,  if 
the  act  of  Mohun  Mohinee  was  binding 
upon  the  minor,  the  present  suit  is  confess* 
edly  beyond  time. 
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Mohun  Mohinee  was  not  the  constUuted 
guardian  of  the  plaintiff.  She  had  not 
taken  out  a  certificate  under  the  provisions 
of  Act  XL.  of  1858,  nor  had  she  obtained 
the  permission  of  the  Court,  under  the 
provisions  of  Section  3  of  the  said  Act,  to 
^ppe^r  in  the  suit  without  certificate.  Any 
ftCt  of  hers,  even  admitting  that  she  did 
present  the  petition  of  objection,  is  not 
binding  upon  the  mino^  and  we  must, 
therefore,  treat  this  case  as  if  no  claim  had 
been  made  under  the  provisions  of  Section 
J46  of  Act  VIII.  of  1859.  The  decision 
of  the  Principal  Sudder  Ameen,  holding 
that  the  suit  was  not  barred,  and  remanding 
it  for  trial  on  the  nrerits,  is  affirmed,  and  the 
appeal  dismissed  with  costs  and  interest. 


The.  18th  April  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  VV.  Markby, 

Judges, 

Limitati«0'-^A4verse  ppsseasion— Omission    of 

tenant  to  pay  rent 

Case  No.  2222  of  1866. 

Special  Appeal  from  a  decision  passed  by 
thi  Judge  of  Jessore,  dated  the  *jth  June 
i866f  reversing  a  decision  passed  by  the 
Moomiff  of  Khoolneak^    dated   the    nth 

July  1865. 

Troyluckho  Tarinee  Dossia  (one  of  the 
Defendants),  Appellant, 

versus 

Mobima  Chunder  Muttupk  (Plaintiff)  and 
others  (Defendants),  Respondents. 

Baboos  Gopal  Lai  Mitter  and  Kalee  Kishen 

Sein  for  Appellant. 

Baboo  Mutty  Lai  Mookerjee  for  Respondents. 

•  Sq  loiig  as  the  relafcipn  of  landlord  and  tenant  exists, 
the  mere  ovnission  by  the  tenant  to  pay  his  rent  does 
fiQt  constitute  an  adverse  possession  so  as  to  make 
llmitatioB  applicable. 

Markby,  J, — The  defendant  has  taken  an 
objection  in  special  appeal  that,  inasmuch 
a$  certain  documents  which  the  plaintiff 
relied  on  in  support  of  his  allegation  that 
the  defendant  was  his  under  tenant  have 
been  found  not  to  be  genuine,  that  allegation 
must,  of  necessity,  be  found  against  the 
plaintiff.  But  this  does  not  follow.  The 
defendant  has  admitted  that  the  land  held 


by  the  defendant  was  granted  by  the  semin- 
dar  to  the  plaintiff  as  ganteedar,  and  vas 
held  by  the  plaintiff  as  ganteedar,  and 
from  this  the  Judge  infers,  in  the  absence  of 
all  evidence  to  show  that  the  plaintiff  has 
ever  parted  with  this  title,  that  the  gantee 
is  still  in  existence.  The  power  of  the 
Judge  to  draw  this  inference  is  not  affected 
by  the  plaintiff  having  used  documents  found 
not  to  be  genuine  in  another  part  of  the  case. 
It  is  further  contended  that,  even  suppos- 
ing the  plaintiff  to  have  been  admitted  to 
have  held  these  lands  as  ganteedar  at  some 
time  or  other,  there  is  no  admission  that  he 
has  so  held  them  within  12  years  ;  that  the 
defendant  is  not  shown  to  have  paid  any  rexA 
within  12  years  ;  and  that  the  plaintiff  is 
therefore  barred  by  the  provisions  of  Clause 
12  of  Section  i  of  Act  XIV.  of  1S59,  Bat 
the  answer  to  this  is  that,  so  long  as  the 
relation  of  landlord  and  tenant  exists,  the 
mere  omission  by  the  tenant  to  pay  his  rent 
does  not  constitute  an  adverse  possession, 
and  the  Statute  of  Limitation  has  no 
application. 

The  appellant  also  took  an  objection  that 
the  vakeel  has  no  authority  to  make  ihc 
admission  referred  to,  but  he  did  not  take 
this  objection  below  or  in  his  grounds  of 
appeal,  and  we  do  not  think  proper  to  grant 
him  permission  to  do  so  now. 


The  24th  ApVil  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Breach  of  Indigfo  Contract— Act  XI.  of  1836— 

Limitation. 

Cases  Nos.  329  and  330  of  1867. 

Applications  for  review  of  judgment  parsed 
by  the  Honble  Justices  Bayley  and 
Kemp,  on  the  28th  May  1866,  in  Special 
Appeals  Nos,  3428  and  j^2g  of  186 j.  * 

Mr.  A.  J.  Forbes,  Plaintiff  (Appellant). 

Petitionery 

versus 

Purtap  Singh  Doogur  and  others.  Defendants 
(Respondents),  Opposite  Party, 


*  ^ee  Vol.  V„  p.  377^ 
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Mr.  A.  T,  T.  Peterson  for  Petitioner. 

Messrs.  R.   V.  Doyne,  R,  T,  Allan,  and  C. 
Gregory  for  Opposite  Party. 

Though  Section  3,  Act  X.  of  1836,  enables  an  indigo- 
planter  to  join  in  one  and  the  same  suit  two  distinct 
causes  of  action,  i.e.,  the  breach  of  contract  on  the  part 
of  the  ryot,  and  the  tort  on  the  part  of  the  person  pre- 
vailing upon  the  ryot  to  break  the  contract,  yet  the 
two  causes  of  action  a«e  governed  by  different  periods  of 
limitation,  the  former  within  3  years  under  Clause  10, 
Section  I,  Act  XIV.  of  1859,  and  the  latter  within  6  years 
under  Clause  16. 

Kemp,  J. — These  are  applications  to 
review  our  judgment,  dated  the  28th  May 
1866.  The  suit  was  instituted  under  the 
provisions  of  Section  3,  Act  X.  of  1836.  The 
plaintiff  elected  to  sue  jointly  the  ryot,  and 
the  party  who  was  alleged  to  have  prevailed 
on  the  ryot  to  break  the  contract. 

The  suit,  in  as  far  as  the  ryot  is  concern- 
ed, is  admittedly  governed  by  Clause  10, 
Section  i,  Act  XIV.  of  1859,  and,  inas- 
much as  it  was  brought  within  a  period 
of  three  years  from  ^he  time  when  the  breach 
of  contract  took  place,  it  is  clearly  beyond 
time. 

It  is  now  contended  that  the  same  period 
of  limitation,  m.,  three  years,  is  applicable  to 
the  claim  of  the  plaintiff  as  against  the  party 
who  is  alleged  to  have  prevailed  upon  the 
ryot  to  break  the  contract;  and  that,  con- 
sequently, the  suit  is  barred  as  against  that 
party  also. 

We  are  of  opinion  that  the  suit  as  against 
the  alleged  instigator  is  not  barred,  and  that 
the  period  of  limitation  prescribed  by  Clause 
16,  Section  i,  Act  XIV.  of  1859,  is  applica- 
ble, viz.,  six  years  from  the  time  the  cause  of 
action  arose. 


The  instigator  was  not  a  party  to  the 
contract  entered  into  by  the  ryot  with  the 
plaintiff.  The  fact  of  the  instigator  having 
prevailed  upon  the  ryot  to  break  the  con- 
tract renders  the  former  liable  jointly  with 
the  ryot  or  severally  for  damages  10  the 
extent  of  the  .injury  sustained  by  the  plaint- 
iff. Section  3,  Act  X.  of  1836,  a  special 
law  passed  to  protect  the  interests  of  indigo- 
planters,  enables  the  planter  to  join  two 
distinct  causes  of  action,  viz.,  the  breach  of 
contract  on  the  part  of  the  ryot,  and  the 
"tort''  on  the  part  of  the  instigator,  in  one 
and  the  same  suit;  but  the  Act  quoted  does 
not,  in  our  opinion,  in  any  way  curtail  or 
extend  the  period  of  limitation  within  which 
a  suit  on  distinct  causes  of  action,  ^nd  which 


the  Legislature  has,  by  a  special  enactment, 
enabled  the  suitor  to  join  in  one  suit,  must 
be  Instituted.  The  period  of  limitation 
which  governs  the  cause  of  action  as  against 
the  ryot  for  breach  of  the  contract  is  three 
years,  and  that  as  against  the  party  prevail- 
ing upon  the  ryot  to  break  the  contract, 
six  years.  In  this  view  we  adhere  to  our 
former  judgment,  and  reject  this  application 
with  costs. 


The  a4th  April  1867. 

Present : 

The  Hon'ble  J.  P.  Norman,  W.  S.  Seton-Karr, 
and  L.  S.  Jackson,  Judges, 

Appeal— Arbitration— Section  337,  Act  VIII.  of 

1859 

Case  No.  268  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  28th  March  1866, 

Digamburee  Dossee  (Plaintiff),  Appellant, 

versus 

Poornanund  Dey  and  others  (Defendants), 

Respondents. 

Baboo  Dwarkanath  Mitter  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Suit  laid  at  Rupees  24,057-3. 

An  order  refusing  to  enforce  an  obviously  illegal 
award  of  arbitrators  under  Section  327,  Act  V  III.  of  1859, 
is  not  a  decree,  and  therefore  not  appealable. 

Norman,  J. — This  was  a  proceeding  by 
the  plaintiff,  praying  that  an  award  might  be 
filed  pursuant  to  Section  327  of  Act  VIII., 
.that|the  award  might  be  enforced,  and  pos- 
session of  3  a^nas  in  certain  estates  given  to 
the  petitioner  pursuant  thereto-,  &c. 

The  award  bore  date  the  ist  of  February 
1865.  On  the  9th  of  June  the  petition  in 
the  present  case  was  presented.  On  the 
1 2th  of  June  the  Principal  Sudder  Ameen, 
after  calling  for  a  report  from  the  serishtadar, 
ordered  that  the  case  should  be  entered  in 
the  register,  and  that  a  summons  should  be 
issued,  orderiYig  the  defendant  to  appear  on 
the  15  th  July. 

On  the  day  so  appointed,  the  several  de- 
fendants put  in  written  statements  objecting 
to  the  award,  contending  that  the  arbitrators 
had  exceeded  their  power. 

On  the  28th  of  March  1866,  the  Principal 
Sudder  Ameen  laid  down  as  points  for  ad- 
judication : — 
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tst, — Whether  the  agreement  restricted 
the  arbitrators  lo  a  decision  respecting  the 
joint  property  only. 

2nd. — Whether  it  empowered  them  to  pass 
an  award  on  the  private  or  exclusive  pro- 
perty of  the  parties. 

He  found  that  the  agreement  of  plaintiff 
or  petitioner  related  to  the  whole  property, 
and  that  of  the  defendants  only  to  their  joint 
property;  that  the  defendants  expressly 
exempted  the  private  or  separate  property 
from  the  arbitrator's  decision  ;  that  the  arbi- 
trators have  awarded  shares  to  the  parties  of 
all  the  properly,  both  joint  and  private  ; 
and  that,  therefore,  as  the  Court  could 
not  enforce  an  award  which  was  obviously 
illegal,  he  dismissed  the  suit  of  the  plaintiff 
with  costs. 

The  plaintiff  appealed  to  this  Court.  On 
the  hearing,  a  preliminary  objection  was 
taken  that  no  appeal  lies. 

We  think  that  this  contention  is  well 
founded.  Section  327  provides  for  an  ap- 
plication to  be  written  on  the  stamped  paper 
required  for  petitions,  not  for  a  plaint  with 
a  valuation  as  in  a  suit.  Jhe  application  is 
to  be  numbjsred  and  registered  as  a  suit. 
The  decision  of  the  Full  Bench,  6  Weekly 
Reporter,  Miscellaneous  Rulings,  p.  83,  in 
effect  establishes  the  proposition  that,  by  such 
registration,  the  application  does  not  become 
a  suit,  but  that  the  word  as  must  be  con- 
strued "  in  the  same  manner  as  J'  The  same 
decision  further  shows  that  an  order  reject- 
ing an  application  to  file  an  award  is  not  a 
decree. 

Now,  it  may  be  said  that,  in  the  present 
case,  the  decision  of  the  Principal  Sudder 
Ameen  is  a  decision  on  the  merits,  and  not  a 
mere  rejection  of  the  award ^  that  it  is  in 
form  a  decree,  and  is  at  least  a  decree  for 
costs. 

Section  11,  Aft  XXIII.  of  1861,  which  is 
the  provision  relied  upon  by  the  appellant, 
gives  an  appeal  only  from  decrees.  On  con- 
sideration of  Sections  327  and  325,  it  ap- 
pears that  it  is  only  where  the  award  is  en- 
forced by  the  Court  that  a  decree  follows  the 
judgment  pursuant  to  Section  325.  In  other 
cases  the  only  judgment  which  the  Court 
seems  to  have  power  to  give  under  Section 
327  is  that  the  award  be  not  filed  or  not 
kept  on  the  files  of  the  Court.  As  pointed 
out  by  Sir  Richard  Couch  in  the  case  of 
Vyankatesh  Ram  Chundra  Jogekar  versus 
Baleejarad  bin  AnoTidrad,  Bombay  cases  by 
Dunbar,   1863-64,  page  184,  the  ref\jsal  to 


file  the  award  does  not  invalidate  it.  It  only 
prevenis  the  award  being  enforced  in  the 
summary  way  provided  for  by  the  Act. 

We  think,  therefore,  that  the  order  of  the 
Principal  Sudder  Ameen  in  the  present  case 
must  be  construed  simply  as  an  order  reject- 
ing the  application  to  file  the  award,  and  is 
not  a  decree. 

The  filing  of  the  award  on  the  12th  of 
June,  without  first  calling  on  the  defendant 
to  show  cause  against  it  on  the  report  of  the 
serishtadar,  was  wholly  irregular — an  act 
done  in  the  absence  of  the  defendant,  which 
cannot  alter  his  position. 

There  are  conflicting  decisions,  6  Weekly 
Reporter,  Civil  Rulings,  page  60,  and  Brojo 
Lai  Bajpaye  versus  Am  ruth  Lai  Bajpaye, 
Marshall's  Reports,  page  164,  last  sis  lines, 
as  to  the  right  of  appeal  where  the  Lower 
(^ourt  has  passed  judgment,  and  given  a 
decree  ifi  accordance  with  an  award,  -when 
the  arbitrators  have  awarded  on  a  matter  not 
submitted  to  them — a  question  which  arises 
upon  the  construction  ©f  Section  325,  bat 
with  which  we  have  not  now  to  deal. 

In  our  opinion,  this  case  is  governed  by 
the  decision  of  the  Full  Bench,  and  that  of 
the  High  Court  of  Bombay  above  referred  to. 
We  think  that  no  appeal  lies. 

The  appeal  must,  therefore,  be  dismissed 
with  costs. 

Seion-Karr^  J, — This  was  a  case  in  which 
certain  disputes  as  to  family  property,  move- 
able and  immoveable,  were  referred  by  the 
parties  to  arbitrators,  without  any  interven- 
tion by  the  Courts,  and  the  arbitration^award 
was  subsequently  filed  in  Court  under  Section 
327  of  the  Civil  Code. 

The  Principal  Sudder  Ameen  set  oat  at 
some  length  the  particulars  of  the  dispute, 
recited  the  contents  of  the  ikrars  by  which 
the  parties  had  agreed  to  submit  to  arbitra- 
tion, and  ended  by  ruling  that  the  arbitrators 
were  not  empowered  to  include  in  their 
award  the  property  designated  as  self-acquir- 
ed, and  that  the  Courts  could  not  enforce  an 
award  which  was  obviously  illegal.  The 
suit  was  therefore  dismissed  with  costs. 

On  the  first  hearing  of  the  appeal  before 
us,  as  preferred  by  the  plaintiff,  the  respond- 
ent took  a  preliminary  objeciioi\to  the  effect 
that  no  appeal  would  lie  under  the  Section 
of  Act  VIII.  applicable  to  this  case,  ris..  No, 
327,  and  under  the  ruling  of  the  P*uH  Bench 
reported  at  page  83  of  the  Weekly  Reporter. 
Volume  VI.,  Miscellaneous  Rulings. 
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The  case  has  been  twice  argued  before  us 
on  this  point  alone ;  on  the  second  occasion 
we  had  the  assistance  of  our  brother  Mr. 
Justice  L.  S.  Jackson,  and  the  cases  noted  in 

the    margin    have 

Weekly  Reporter,  Vol.    I.,     ^een    quoted   and 

^^^l^         »       Vol.  VI.,     referred  to. 
page  60.  Several  of  these 

Vol   VI  •    11 

y  XA'     "        •  cases,      especially 

page  83  Mis.  •  *u  *  a   a       \ 

1    Hay»s    Reports,    page    that    recorded     at 

3^»  page   60,   Volume 

Agra    Sudder    Court,    7th  yi.  of  the  Weekly 

January  i860.  -^                   ,          .    •; 

Bombay  High  Court,  Dun-  Reporter,  show  that 

bar,  page  184;  and  appeals         from 

tionwf '''"*' ^'^^"''"     awards  have  been 

entertained    when 

suchawards  have  been  filed  under  Section  327. 

But  the  respondents  take  their  stand  mainly 

on  the  ruling  of  the  Full  Bench  reported  at 

page  83,  Miscellaneous  Rulings  of  Volume 

VI„  Weekly  Reporter,  which  lays  it  down  as 

a  rule  that  an  order  rejecting  an  application 

to  file  an  award  under  Section  ^27  of  Act 

VIII.  is  not  a  decree,  and  therefore  is  not 

appealable  as  a  decree. 

The  pleader  for  the  respondent  contends 
that  the  decision  of  judgment  of  the  Princi- 
pal Sudder  Ameen  in  the  case  before  us  is 
nothing  more  in  effect  and  substance  than  such 
an  order;  that  the  language  of  the  Lower 
Court,  however  ambiguous,  amounts  only  to 
a  rejection  of  an  application  to  file  the  same, 
and  as  such  that  it  falls  strictly  within  the 
decision  of  the  Full  Bench. 

It  seems,  on  referring  to  the  record,  that 
the  date  of  the.  award  is  the  ist  February 
1865.  On  the  9th  of  June  following,  or 
within  six  months,  and  therefore  within  the 
law,  an  application  was  made  by  the  plaintiff 
to  the  Lower  Court  for  the  filing  of  the 
award.  On  that  day  the  Court  ordered  the 
serishtad^  to  report  on  the  application,  and, 
on  that  ofiicer's  reporting  that  the  plaintiff 
had  filed  the  award  and  verified  the  plaint, 
the  order  was  passed,  on  the  12th  of  June, 
that  the  case  should  be  registered,  the  i8th 
of  July  be  appointed  as  the  day,  and  a  sum- 
mons be  issued  to  the  defendants. 

I  had  some  doubts,  at  first,  whether,  on 
carefully  comparing  the  decision  given  by  the 
Principal  Sudder  Ameen  with  the  judgment 
of  the  Full  Bench  and  with  the  referring 
order  of  Loch  and  Macpherson,  JJ.,  the  two 
cases  were  not  distinguishable.  It  may  be 
argued  that  *the  Principal  Sudder  Ameen's 
order  amounts  to  something  more  than  a 
mere  refusal  to  file  the  award.  The  case 
was  duly  registered  and  numbered.  The 
rrincipal  Sudder  Ameen  went  at  some  length 


into  the  merits  of  the  dispute  and  into  the 
effect  of  the  ikrars  by  which  the  parties  had 
bound  themselves,  and  he  then  held  that  the 
arbitrators  had  no  business  to  meddle  with 
the  self-acquired  property,  and  so  "dismissed  " 
the  suit. 

I  thought  it  a  question  whether  we  might 
not  treat  this  as  a  case  in  which  the  Court 
had  come  to  a  decision  itself  on  the  dispute, 
and  whether  we  might  not  deal  with  the 
appeal  on  these  points  in  which  any  other 
Sections  of  the  Chapter  relating  to  arbitra- 
tion or  any  other  law  did  admit  of  appeals. 

Having  now  heard  the  matter  re-argued, 
with  the  aid  of  my  brother  L.  S.  Jackson, 
I  have  only  to  say  that  I  think  this  case,  in 
spite  of  the  looseness  and  ambiguity  of  the 
Principal  Sudder  Ameen's  language  which 
raised  the  doubts  alluded  to,  should  be  treat- 
ed as  falling  under  the  Full  Bench  decision, 
and  as  not  distinguishable  therefrom. 

In  this  view  the  appeal  cannot  be  enter- 
tained, and  it  must  be  dismissed  with  costs. 

Jackson^  J. — I  concur  with  my  learned 
brothers  in  dismissing  this  appeal  with 
costs. 


The  24th  April  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Sale  in  execution — Distinction  between  volim- 
tary  payment  and  payment  under  legal  ne- 
cessi^. 

Case  No.  3047  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2nd 
August  i866f  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  i^th  January  1866, 

Kazee  Rumzan  Ali  (Plaintiff),  Appellant^ 

versus 

Maharaja  Soorujbhan  (Defendant), 
Respondent, 

Messrs,  R,  E,   Twidale  and  C.  Gregory  for 

Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Romesh 
Chunder  Mitter  and  Kalee  Kishen  Sein 
for  Respondent. 

Where  a  person,  in  order  to  save  his  indigo-factory 
from  sale  in  execution  of  a  decree  against  a  third<party, 
paid  the  amount  of  the  decree  into  Court — Held  that 
the  payment  was  not  a  voluntary  one,  but  made  under 
legal  aecebsity. 
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Notman,  J^.^— This  is  a  suit  in  which  the 
plaintiff  seeks  to  recover  a  sum  of  i,i66 
fupees  paid  by  him  under  the  following 
circumstances : — 

The  defendant  obtained  a  decree  against 
one  James  for  the  rent  of  certain  lands 
held  by  him  on  the  6th  of  July  1864. 

James  surrendered  his  tenure  to  the  de- 
fendant, who  accepted  his  resignation,  upon 
which  the  defendant  applied  to  the  Deputy 
Collector  for  an  order  for  the  sale  of  an  in- 
digo-factory then  in  the  possession  of  the 
plaintiff. 

Of  this  factory,  James  had  been  in  posses- 
sion under  some  agreement  with  the  former 
owner,  Mr.  Macleod,  apparently  a  contract 
for  the  purchase  which  was  never  completed. 
The  plaintiff  had  purchased  the  factory  of 
Mr.  Macleod  in  March  1865. 

The  plaintiff  objected  to  the  sale  of  the 
factory.  But  the  Deputy  Collector  rejected 
his  objections,  and  declared  that  the  plaintiff, 
Rumzan  Ali,  the  purchaser  of  the  factory, 
was  liable  for  the  payment  of  the  amount  of 
the  decree. 

The  Judge  observes  that  this  order  was 
illegal,  and  that  the  Deputy  Collector  ex- 
ceeded his  powers  and.  jurisdiction  in  so 
deciding,  and  it  is  certainly  a  most  ex- 
traordinary decision. 

The  plaintiff,  in  order  to  save  his  indigo- 
factOry  fi'om  sale,  then  paid  into  Court 
Rupees  1,166,  the  amount  of  the  decree, 
praying  that  the  Deputy  Collector  would  not 
part  with  the  money.  The  Deputy  Collector, 
disregarding  his  prayer,  at  once  ordered  the 
amount  to  be  paid  to  the  defendant  without 
taking  the  precaution  of  requiring  him  to 
give  the  security  for  the  re-payment  of  the 
money  if  the  plaintiff  should  succeed  in 
establishing  to  the  satisfaction  of  a  Civil 
Court  that  his  factory  was  notMiable  to  sale. 

The  Principal  Sadder  Ameen  gave  the 
plaintiff  a  decree  on  the  grounds  that  the 
decree  against  Mr.  James  was  a  personal 
one,  and  that  the  plaintiff  was  obliged  to  pay 
the  stmount  into  Court  to  save  his  valuable 
factory  from  sale. 

The  Judge  reversed  the  decision  on  the 
ground  that  the  payment  was  not  made 
under  a  legal  necessity.  He  says  the  plaint- 
iff paid  the  money  willingly  into  Court  to 
save  himself  from  the  annoyance  he  might 
experience  if  the  sale  took  place.  He  adds  : 
"The  Deputy  Collector  did  not  give  an 
order  from  his  Bench  that  the  plaintiff  should 
pay  in  the  money;  had  he  done  this,  the 
plaintiff  might  have  pleaded  payment  under 
a  legal  necessity." 


We  think  this  decision  is  clearly  erroneous. 

It  is  necessary  to  remember  that  thcfre  is 
no"  appeal  from  the  decision  of  a  Collector  in 
executing  a  decree.  The  plaintiff's  only 
remedy  was  by  suit  in  the  Civil  Court.  He 
had  no  power  of  preventing  the  sale  which 
might  probably  have  entirely  destroyed  his 
property,  but  by  paying  the  money  he  now 
seeks  to  recover,  into  CoHrt.  Without  im- 
puting any  fraud  to  the  defendant,  he  cannot 
be  allowed  to  retain  money  so  extorted. 
There  are  numerous  cases  by  which  this 
point  has  been  settled  in  Courts  of  Justice 
in  England.  In  Pitt  vs.  Combes,  2  Adolphus 
and  Ellis  459,  Pitt  had  been  arrested 
while  privileged  as  in  attendance  in  Cooitf 
and  paid  into  Court  the  amount  for 
which  he  wd,s  sued  in  order  to  regain  hts 
liberty.  Lord  Denman  said  the  money 
having  been  the  price  paid  to  recover  liberty 
Improperly  taken  away  must  be  restored. 
In'Valfy  versus  Manley,  i  Common  Bench 
594,  Bate  and  Co.  had  made  an  assignment 
of  all  their  property  in  trust  for  their  credit- 
ors, and  the  trustees  were  in  possession.  In 
execution  of  a  judgment  against  Bate  &  Co., 
a  Sheriff's  officer  entered  and  made  an  in- 
ventory of  the  goods,  and  was  about  to 
proceed  to  sale.  In  order  to  prevent  the 
property  from  being  sold,  the  assignees  of 
Bate  having  paid  the  amount  of  the  debt,  it 
was  held  that  they  were  entitled  to  recover 
back  the  money,  Chief  Justice  Findal  point- 
ing out  "  that,  where  there  .is  an  immediate 
**  or  urgfent  necessity,  or  the  payment  is  made 
•*  for  the  purpose  of  redeeming  one's  person  or 
'^  goods,  the  right  to  bring  such  an  action  as 
"  the  present  exists."  He  adds :  "  Where 
**  money  is  voluntarily  paid  with-  full  know- 
"  ledge  of  all  the  circumstances,  the  party 
"  intending  to  give  up  his  right,  he  cannot 
'*  afterwards  bring  an  action  for  money  had 
"and  received,  but  it  is  otherwise  where,  at 
''the  time  of  paying  the  money,  the  party 
"  gives  notice  that  he  intends  to  resist  the 
"  claim,  and  that  he  yields  to  it  merely  for 
"  the  purpose-  of  relieving  himself  from  the 
"  inconvenience  of  having  his  goods  sold." 

The  case  of  Snowdon  versus  Davis,  i 
Taunt.  359,  is  to  the  same  effect. 

Many  cases  were  cited  for  the  respondent 
in  the  argument,  but  all  of  them  appeared 
to  be  distinguishable  from  the  present. 

The  decision  of  the  Judge  mjist  be  revers- 
ed, and  the  other  decree  of  the  first  Court 
restored.  The  plaintiff  will  get  his  costs  in 
all  the  Courts  and  interest. 

Seion-Karfy  J. — I  agree  in  reversing  the 
decislotit  'of  the  Judge,  and  in  restoriti^  ibat 
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of  the  Principal  Sudder  Ameen,  though  not 
exactly  for  ihe  leasons,  nor  under  the  cases 
quoted  by  my  learned  brother,  which,  as 
precedents,  do  not,  as  I  understand  our  legal 
system,  necessarily  apply  to  this  country  or 
to  its  Courts. 

I  would  reverse  the  decision  for  the 
grounds  very  well  set  forth  by  the  Principal 
Sudder  Ameen*in  the  latter  part  of  his 
jucfgment. 

The  plaintiff  may  be  fairly  said  to  have 
paid  in  the  money  under  a  pressing  neces- 
sity to  satisfy  a  decree,  and  to  save  his 
indigo-factory  from  sale.  Had  he  not  adopt- 
ed this  course,  his  factory  would  have  been 
sold  for  a  debt,  for  which  the  Principal  Sud- 
der Ameen  finds,  as  a  fact,  that  it  was  not 
liable.  The  Judge  does  not  impugn  this 
finding ;  but  he  rules  that,  under  the  circum- 
stances, the  plaintiff  was  not  under  a  legal 
necessity  to  pay  in  the  money.  This  I  hold 
not  to  be  a  correct  legal  inference,  and  I 
would  decree  the  appeal  with  costs. 


The  34tb  April  1867. 

Present : 

TheHon'bleH. V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Fishlery-lease— Construction—Refund 

of  rent. 

Case  No.  90  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Sylhei,  dated  the  ^th  Septem- 
ber  i866,  modifying  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2jrd  February  1866, 

Ram  Gopal  Sein  (Defendant),  Appellant, 

versus 

Allum  Malick  and  others  (Plaintiffs), 
Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 
No  one  for  Respondents. 

The  provision  in  a  fishery-pottah  that  the  lessee  can- 
not sue  for  recovery,  if,  throug^h  his  own  neglect  or 
otherwise,  he  fail  to  catch  fish,  was  held  to  be  no  bar 
to  the  lessee's  claim  to  a  refund  of  rent  from  the  time 
that  possession  of  the  f^ubject  of  the  lease  was  taken 
mway,  by  order  of  a  competent  Court,  from  his  lessor, 
and  consequently  from  him. 

Pundity  J. — ^The  special  appellant  con- 
tends that  the  Lower  Appellate  Court  has  not 
taken  into  consideration  that,  under  the 
terms  of  the  pottah  granted  to  the  plaintiff, 
plaintiff  had  no  right  10  sue  for  the  return  of 
any  portion  of  the  rents  he  paid  In  advance 

Vol  vn. 


to  the  special  appellant  for  the  fishery  leased 
to  the  plaintiff. 

We  hold  with  the  Lower  Appellate  Court 
that,  when  it  is  provided  in  the  pottah  that 
plaintiff  cannot  sue  for  recovery,  If  be  fails, 
owing  to  his  own  neglect  or  otherwise,  to 
catch  fish,  it  was  never  meant  to  be  a  stipu- 
lation that.  Mi  by  order  of  a  competent  Comt, 
possession  of  the  bheel  leased  was  taken  from 
the  special  appellant  himself,  and  so  from  his 
tenant,  the  plaintiff,  the  latter  was  not  to  be 
entitled  to  demand  restoration  of  the  advance* 
rent  paid  by  him.  In  every  case  quiet 
possession  is  guaranteed,  and  when,  regard- 
ing possession,  an  adverse  award  is  passed 
by  a  competent  Court  against  the  special 
appellant,  plaintiff  has  a  right  to  sue  for  re- 
covery. The  special  appeal  is,  accordingly, 
rejected  without  costs,  as  nobody  appears  for 
the  respondent. 

The  24th  April  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Enhancement— Limitation^Decbura- 
tory  Decree. 

Case  No.  357  of  1866. 

Application  for  review  of  judgment  passed 
by  the  bon'ble  Justices  Norman  and 
Seton-Karr,  on  the  8th  August  i866, 
in  Regular  Appeal  No.  i^j  of  t866.* 

Madhub  Chunder  Ghose,  one  of  the  De- 
fendants (Appellant),  Petitioner, 

versus 

Radhika  Chowdhrain,  Plaintiff  (Respondent), 

Opposite  Party, 

Mr,  J,  Cochrane  and  Baboo  Bungshee 
Dhur  Sein  for  Petitioner. 

Mr,  R,  T.  Allan  and  Baboo  Bhawctme 
Churn  Dutt  for  Opposite  Party. 

Per  Norman,  % — Affirmance  of  the  principle  of  the 
original  judgment  that  the  cause  of  action  in  a  suit 
for  enhancement  of  rent  after  notice  does  not  accrue 
until  after  a^  de<!!ree  declaring  the  right  to  enhance, 
notwithstanding  a  subsequent  Full  Bench  ruling  to  the 
contrary. 

Per  oeiofi'Karr,  % — Full  Bench  decision  are  pro* 
spective  and  not  retrospective,  and  the  decisions  of  the 
Divisional  Bench  is  not  shown  to  be  erroneous  or  unjust. 

Norman,  J, — I  think  we  ought  not  to 
grant  a  review  in  this  case.  Our  judgment 
was  passed  on  the  8th  of  August  last.  As 
to  any  cases  which  may  come  before  the. 


•  See  Vol.  VI.,  Act  X.,  p.  43. 
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Cpiir!  since  the  date  of  the  decision  of  the 
1 2th  of  September  1866,  we  may  be  bound  by 
that  decision.  But  I  think  we  are  not  bound 
in  deference  to  it  to  reverse  our  own  prior 
decision  if  we  see  no  reason  to  doubt  its 
correctness. 

I  have  given  the  doctrine  laid  down  in 
the  Full  Bench  case  my  best  consideration, 
and  I  fee!  it  impossible  to  assent  to  it.  In 
ordet  to  constitute  a  cause  of  action,  it  is 
er^inarily  necessary  that  there  should  be  a 
contract  as  well  as  a  breach.  Suppose  the 
pAftles,  instead  of  coming  to  the  Court  to 
make  their  contract  for  them — a  course 
which,  whether  right  or  wrong,  seems 
Stthctioned  by  the  inveterate  practice  of 
the  Courts  here — had  been  negotiating  for 
two  ot  three  years  as  to  the  exact  amount  of 
thii  tient  or  other  terms  of  the  contract,  it 
wbuld  sorely  be  a  most  unreasonable  or 
most  unheard  of  thing  to  say  that  a  party 
would  be  bound  to  sue  for  the  breach  of  the 
contract  before  the  contract  itself  was  made. 

The  question  we  have  to  deal  with  was 
fully  considered  by  myself  and  Mr.  Justice 
Shu|iib)|oooatb  Pundit  on  the  9th  February 
1865,  and  we  c$tRi^  tp  t^e  coiH^lusion  that, 
looking  ^t  the  language  of  the  30th  and 
32nd''Sections  of  Act  X.  of  1859,  if  a  suit 
is  brought  for  enhancement  of  rent  which 
is  pending  for  many  years,  and  a  decree  is 
fij}S4Jj  obtlUQfd  fixing  an  enhanced  rent, 
%  ^it  fof  the  arrears  at  such  enhanced  rent 
m^  be  brought  within  one  year  from  the 
date  of  the  final  decree.  Many  instances 
wer^  brought  to  our  notice  showing  the 
hardship— the  danger  of  losing  their  rent — 
to  whidh  owners  of  land  would  be  subject- 
ed if  a  different  constnictton  were  adopted. 

It  Appears  to  me  that  the  arguments  to 
which  weight  has  been  given  by  the  Court 
in  the  two  instances  in  which  Division 
Benches  have  refused  to  follow  this  case  are 
inconsistent  with  each  other  and  not  sound. 
In  the  etme  on  the  26th  of  May  1865,  Mr. 
Justice  Itevor  and  Mr.  Justice  Campbell 
asaume  tb^t,  in  a  suit  for  enhancement  of 
rcffit  after  notice  instituted  in  1266,  in  which 
the  plaintiff  obtained  a  decree  fitxing  the  rent, 
IB  12.69,  the  plaintiff  might  have  recovered 
rents  for  a  period  subsequent  to  the  institu- 
fi09  pf  the  suit.  This  ground  the  Court 
in  t|M  aecaad  case  abandons.  In  the  later 
case  the  Court  lays  it  down  that  the  decree 
enfhancing  the  rent  is  not  a  cause  of  action. 
l%*at  Is  indisputably  true,  and  I  am  not 
aware  that  the  proposition  was  ever  contro- 
verted. It  is  equally  true  that  a  contract  for 
the  price  xrf  goods  Is  not  a  cause  <A  aclton. 


It  is  simply  one  of  the  elements  which  ^  le 
make  up  a  cause  of  action. 

I  understand  that  the  whole  case  is  to  go 
home  to  the  Privy  Council,  and  the  parties 
will  have  an  opportunity  of  getting  our 
decision  corrected  if  we  are  wrong. 

I  would  reject  the  application  for  a  review. 

Seton-Karry  J, — I  am  wholly  unable  to 
grant  a  review  in  this  case.    • 

The  decision  of  the  Full  Bench,  page*77 
of  Volume  VI.  of  Weekly  Reporter,  Act  X. 
Rulings,  was  passed  more  dian  1^  month 
after  our  judgment. 

Full  Bench  rulings  are  prospective  and  Bot 
retrospective,  and  this  case,  at  its  original 
hearing,  was  not  in  any  way  made  dependeal 
on  what  might  be  the  judgment  of  the  Full 
Bench  in  another  case. 

Moreover,  I  have  heard  nothing  to  lea4 
me  to  think  that  our  judgment  of  tbe  8(b  of 
August  1861S  was  at  all  erroneous  or  unjust 

I  refuse  the  application  for  review. 


The  24th  April  1867. 

Present : 

The  Hon'ble  K.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Arbitration. 

Case  No.  84  of  1867.* 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Burdwan^  dated  the  6th  October 
iS66i  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  2jrd 
March  1866. 

Mohun  Kisben  and  others  (Piaimiffa), 
Appellants, 

versus 

Bhoobun  Sbyam  and  others  (Defendants), 

Respondents, 

Baboo  Nil  Madhub  Sein  ior  Appeliants. 

Baboo  Chunder  Kally  Ghose  for 
Respondents. 

Sectioo  333,  Act  V 1 1 1  .of  1 859,  authorises  a  Coyift  wIimA 
refers  a  case  to  arbitrators  to  remand  it  to  them  lor 
re-consideration  when  their  award  contains  mivtalcM^ 
omissions,  or  defects  which  cannot  be  amended  by  tW 
Court  under  Section  322.  ^  Such  award,  on  the  Refusal  of . 
the  arbitrators  to  re-consider  it,  becomes  null  and  void 
without  proof  of  corniptioo  or  miaeooduct^ynder  Sedioa 

324- 

Pundit,  J, — It  appears  to  us  that  Sectiaii 
323  of  Act  VIII.  of  1859  authori^s  tbe 
Court  which  refers  a  case  to  arbitmlpi^  to 
ren^onsider^  their  award  undsr  cf>rtaia  cmuia^. 
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"stances  as  incomplete,  and  to  remand  the  case 
to  them  for  re-consideration  when  it  may  find 
that  the  mistakes,  or  omissions,  or  defects  in 
the  award,  are  snch  as  cannot  be  amended 
hf  the  Coart  under  the  powers  granted  to  it 
by  Section  322  of  the  Act. 

This  remand  pre-supposes  no  final  award, 
for  the  Coort  goust  first  reject  the  same  a^ 
bad  or  incomplete  before  it  can  refer  the  case 
again  to  the  arbitrators  for  re-consideration. 

Section  324  of  the  Act  (VIII.  of  1859), 
we  think,  refers  to  a  case  when  the  Court 
may  not  have  any  occasion  to  remand  the 
award. 

It  could  not  have  been  intended  that  an 
award,  which  a  Court  may  consider  so  inde- 
finite as  not  to  be  in  that  state  capable  of 
execution,  should,  on  the  refusal  of  the 
arbitrators  to  re-consider  their  award,  be 
held  to  be  good,  unless  the  Court  finds  proof 
of  corruption  and  misconduct,  on  proof  of 
which  two  facts  alone  the  award  can  be  set 
aside  under  Section  324. 

It  is  clear  that  in  this  case,  when  the  arbi- 
trators refused  to  re-consider  their  award, 
the  Court  of  first  instance  had  no  alternative 
but  to  try  the  case  itself ;  and,  accordingly,  the 
Lower  Appellate  Court  is  not  right  in  uphold- 
ing the  award  of  the  arbitrators,  on  the 
ground  that'  the  first  Court  had  set  it  aside 
irithout  proof  of  the  two  facts  required  by 
Section  324. 

The  grounds  upon  which  the  Court  of  first 
instance  remanded  the  case  under  Section 
313  to  the  arbitrators  were  the  grounds 
upon  which  special  appellant  pleaded  before 
the  Court  that  the  award  did  not  show 
whether  the  evidence  of  the  neighbours  had 
been  taken  by  the  arbitrators,  and  that  they 
had  wrongly  refused  to  hear  the  witnesses 
produced  by  the  plaintiff. 

Among  the  grounds  provided  for  in  Sec- 
tion 323  is  the  broad  one  that,  "  if  an  objec- 
tion to  the  legality  of  the  award  is  apparent 
upon  the  face  of  the  award,"  and  the 
grounds  for  holding  the  award  to  be  incom- 
plete, adopted  by  the  Court  of  first  instance, 
come  under  the  classification  given  in  the 
ivords  quoted  above. 

*  We,  accordingly,  reverse  the  decision  of 
the  Lower  Appellate  Court,  and,  holding  with 
the  Court  of  first  instance  that  there  is  no 
longer  an  award  of  the  arbitrators,  we  remand 
tber  case  to  die  Lower  Appellate  Court  that  it 


may  try  the  appeal  before  it  upon  its  merits, 
and  those  of  the  judgment  passed  by  the 
Court  of  first  instance. 
Remand  accordingly. 


The  25th  April  1867. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  3.. 
Seton-Karr,  Judges^ 

Enhancement— Evidtace  (of  uniform  pajment 
of  rent  for  ao  ye^vs). 

Case  No.  3283  of  1866  under  Apt  X,  q| 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
Sth  October  i866y  reversing  a  deeisiam 
passed  by  the  Deputy  Collector  of  thai 
District,  dated  the  ^Jth  June  t866. 

Sham  Lai  Ghose  (Plaintiff),  Appeiicmt, 

versus 

Boistab  Chum  Muzoq^idar  (Delendant), 

Respondent, 

t\  ■   '• 

Mr,  C.  Gregory  for  AppeUant.         : 
Baboo  Gopeenath  Bamrjee  for  RespondeBt/ 

A  ryot  is  bound  to  give  strict jproof  of  a  anif Qi^pii  Wfff 
ment  of  rent  for  30  years.  That  is  a  matter  wnicfc 
should  not  be  decided  m  his  favor  on  mere  inference^ 


Norman,  J. — It  is  clear  that  this 
has  not  beeft  sufficiently  tried.  The  Judgt 
takes  the  genuineness  of  a  quantity  of  diddil-* 
las  produced  by  defendant  for  granteA 
without  sufficient  enquiry,  without  requiring 
the  defendant  to  prove  them. 

The  defendant's  own  evidence  piovet  tkpf 
handwriting  of  dakhilas  for  126^,  .^nd 
of  those  for  1265.  He  says  be  pa^jl  th# 
rents  of  the  years  1255  to  1258,  «2 
1262,  and  those  from  1265  Xq  ipw 
himself.  But  the  defendant  was  bound -fq 
give  strict  proolof  a  uniform  payment  i^ 
for  20  years.  That  was  a  matter  iwju^ 
should  not  have  been  decided  in  hii^favQr. 
on  mere  inference. 

*  The  case  must  be  remanded/ 


4o8 


Civil 


THB  WBBXLT  RSPORTBK. 


Rulings. 


[Vol.  VIL 


The  25th  April  1867. 

Pnseni : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Oral  evidence  (to  prove  non-payment  of  pur- 

chase-monej). 

Case  No.  3215  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  28th  June 
i866,  reversing  a  decision  pcused  by  the 
Principal  Sudder  Ameen  of  that  District ^ 
dated  the  ^tst  August  iS6s* 

Dookha  Thakoor  (Defendant),  Appellant, 

versus 

Ram  Lai  Sahee  and  others  (Plaintiffs), 
Respondents, 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondents. 

In  a  suit  for  purchase-money,  oral  evidence  is  admis- 
sible to  show  how  the  purchase-money  has  been  appor- 
^ned* 

Seton-Karr^  J. — The  pleader  endeavours 
to  make  out  that  this  case  falls  within  the 
ruling  of  the  Full  Bench  reported  at  page  68 
of  Volume  V.,  Weekly  Reporter,  by  which  it 
was  laid  down  that  parol  evidence  was  not 
admissible  to  vary  or  alter  the  terms  of  a 
written  contract.  The  present  case  is,  how- 
ever, clearly  distinguishable  from  that  ruling. 
The  oral  evidence  was  here  admitted  merely 
to  show  how  the  purchase-money  had  been 
apportioned,  and  the  Judge  found,  as  a  fact, 
that  the  defendant  did  not  appropriate  the 
sum  of  2,000  rupees  to  the  payment  of  cer- 
tain creditors  of  the  plaintiff  as  he  had 
agreed  to  do.  We  do  not  think  that  this 
subordinate  arrangement  really  varied  the 
terms  of  the  contract,  or  that  it  resembles 
the  case  of  a  person  who  seeks,  %y  the  intro- 
duction of  parol  evidence,  to  show  that  a 
deed,  professing  to  be  a  deed  of  absolute  sale, 
Is,  in  effect,  a  conditional  mortgage. 

Neither  does  the  present  case  at  all  resem- 
ble that  reported  at  page  267  of  Volume  VI., 
Weekly  Reporter. 

We  think  the  Judge's  decision  is  legally 
not  to  be  impugned,  and  we  dismiss  the 
appeal  with  costs. 

N&rman,  J. — I  agree  in  this  judgment. 
I  desire  to  add  a  few  words  as  to  the  facts. 
The  deed  of  sale  stated  that  the  purchase- 
money  "  was  paid,  and  that  it  was  necessary 
to  give  possession  to  the  purchaser." 
Possession  was,  however,  not  given,  but  the 
seller  remained  quietly  in  possession  ior  two 


years.  The  purchaser  then  sued  the  vendor 
for  possession,  and  the  vendor  brought  this 
which  is  the  cross-suit  for  Rupees  4,000  in 
respect  of  the  purchase-money  which  he 
alleged  remained  unpaid.  It  is  clear  that 
the  sale  was  not  completed :  no  mutation  of 
names  in  the  Collectorate,  and  no  change  ol 
possession,  took  place;  and  it  appears  to  me 
to  have  been  quite  open  Xq  the  plaintiff  to 
show  that  this  was  the  case,  and  ihat  the 
money  was  not  paid,  notwithstanding  the 
statement  in  the  deed  of  sale  to  the  con- 
trary. 


The  25th  April  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Review— Full  Bench  Ralin|^ 
Case  No.  3 1 1 1  of  1 866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  irth 
September  1866,  reversing  a  decisime 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  2nd  February 
1866. 

Allad  Monee  Dossia  (Defendant),  Appellant^ 

versus 

Joy  Sunkur  Roy  (Plaintiff),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjei  for 
Respondent. 

When  the  decision  of  a  Lower  Court  is  admitted  to 
review,  the  suit  becomes  in  all  respects  a  new  one,  and 
its  decision  will  be  guided  by  precedents  then  in  forc^ 
e.  g.f  by  a  subsequent  Full  Bench  Ruling  of  the  High 
Court  containing  an  exposition  of  the  law  contrary 
to  that  which  prevailed  at  the  time  when  the  dedsoo 
sought  to  be  reviewed  was  passed. 

Glover,  J, — This  was  a  suit  for  resump- 
tion, and  was  originally  decided  adversely 
to  the  r}'ot.  More  than  90  days  afterwards, 
the  defendant  applied  for  a  review  of  judg- 
ment on  the  ground  of  discovery  of  new 
evidence,  and  the  application  was  granted. 

In  the  interim,  the  Full  Bench  of  this 
Court  had  decided  (in  the  case  of  Thakoor- 
anee  Dossee)  that,  in  suits  for  resumption 
of  this  nature,  the  onus  was  on  the  zemin* 
dar  to  prove  that,  at  some  time  subsequent 
to  the  Decennial  Settlement,  the  laiid  in  ques- 
tion  had  paid  rent,  and  not  on  the  ryot  to 
establish  his  lakheraj  ;  and,  acting  on  this 
later  view  of  the  law,  the  Principal  Sudder 
Ameen  di$n\issed  the  suit  of  the  zemindar. 
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The  Judge,  ho\vever,  on  appeal,  held  that 
questions  which  had  been  finally  decided  by 
competent  tribunals  couid  not  afterwards  be 
re-considered  "  merely  in  consequence  of  a 
decision  having  been  passed  by  the  High 
Court  modifying  the  law  or  practice  which 
prevailed  at  the  time  of  such  decision." 
He,  therefore,  went  into  the  question  of 
lakhefaj,  laying  ihe  onus  on  the  ryot,  and, 
finding  him  unable  to  discharge  it,  gave  the 
zemindar  a  decree. 

It  is  urged  in  special  appeal  that  the 
Judge  was  wrong  in  this  view  of  the  law, 
and  we  think  that  the  objection  is  well 
founded.  The  first  Court  had  the  power, 
under  Section  376  of  the  Civil  Procedure 
Code,  either  to  admit  or  reject  a  review,  and  its 
order  admitting  the  review  in  question  was 
not  subject  to  appeal.  The  fact  of  more 
than  90  days  having  elapsed  since  the  date 
of  the  original  judgment  had  nothing  to  do 
with  the  question,  as  there  is  no  limit  of  time 
under  Section  377  if  the  party  applying  for 
review  show  ju<t  and  reasonable  cause  for 
not  having  preferred  the  application  within 
the  proper  period. 

After  the  decision  was  admitted  to  review, 
the  suit  became,  in  all  respects,  a  new  one 
between  the  parties,  and  its  decision  would, 
of  course,  be  guided  by  precedents  then  in 
force;  and,  if  there  existed  at  that  time  a 
Full  Bench  ruling  of  the  High  Court  direct- 
ing the  ''onus  prohandi*'  in  resumption- 
suits  to  be  laid  on  the  plaintiff,  the 
Lower  Court  was,  we  consider,  bound  to 
follow  that  ruling,   which  was  not,  as  the 

) fudge  supposes,   a   *'  modification  "   of  the 
aw,  but  an  '*  exposition"  of  it  as  applicable  to 
the  present  state  of  resumption-cases. 

We,  therefore,  decree  this  appeal  and 
reverse  the  Judge's  decision,  resioring  that 
of  the  Court  of  first  instance.  Special  re- 
spondent will  pay  all  costs  of  suit. 


The  25th  April  1867. 

Present : 

The  Hon'bleH  V.  BivlevandShumbhoonath 

Pundit,  Judges, 

Joinder  of  causes  of  action—Hoondees. 

Case  No.  3303  of  1S66. 

Special  Appeal  fmm  a  decision  passed  by 
the  yudare  of  D'nagfp^re^  dated  t/te  241  k 
September  r^66,  afirming  a  decision 
passed  bv  ihe  Sadder  Ameen  0/  that 
District,  dated  28th  July  1866.    * 


Brojo  Kishoree  Chowdhrain  (Plaintiff), 

Appellant, 

versus 

Khema  Soonduree  Dossee,  and  after  her 
demise,  Rookinee  Kant  Bose,  guardian  of 
Tripoora  Soonduree  Dossee,  minor  (De- 
fendant), Respondent, 

Boboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Doorga  Dass  Dutt  for  Respondent. 

A  claim  for  a  hoondee  may  be  joined  in  one  suit  with  a 
claim  for  the  return  of  money  paid  in  excess  of  reot  due. 

Pundit^  J, — We  think  the  Lower  Appellate 
Court  is  wrong  in  holding  that  special 
appellant  could  not  sue  for  recovery  of  the 
money  paid  by  him  in  excess  of  his  alleged 
rent.  The  grounds  upon  which  the 
Court  below  has  refused  to  try  the  case  may, 
on  trial,  be  perhaps  considered  to  be  good 
ground  for  refusing  a  decree,  but  they  are 
not  sufficient  to  refuse  that  trial  altogether, 
as  has  been  done. 

Under  the  precedent  of  the  Full  Bench, 
pajce  174,  Volume  VII.,  Weekly  Reporter 
\vide  also  page  127,  Volume  III.,  Weekly 
.Reporter),  we  think  the  special  appellant 
could  join  the  claim  for  hoondee  with  his 
claim  for  the  return  of  the  money. 

We,  accordingly,  remand  the  case  to  be 
re-tried  with  reference  to  the  above  remarks. 


The  26th  April  1867. 

Present : 

Th'5  Hon'bleH.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Sale  of  tenure  (under  Act  VIII.  of  z8^). 

Case  No.  231  of  i866. 

Application  for  review  of  judgment  pcused 
by  the  Honble  Justices  H,  T,  Raikes  and 
Shumbhnmath  Puniity  on  the  12th  March 
1 86 J,  in  Regular  Appeal  No,  2t$of  1860. 

Mr.  A.  J.  Forbes.  Plaintiff  (Appellant), 

Petitioner, 

versus 

Protap  Sin.eh  Doogur  and  others.  Defendants 
(Respondents),  Opposite  Party, 

Mr,  A,  T.  T.  Peterson  for  Petitioner. 

Messrs,  R.  V.   Dovne,  R,  T,  A I  Ian  ^  and  C» 
Gregory  for  Opposite  Party. 
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In  a  suit  to  set  aside  a  sale  in  execution  of  a  decree 
for  arrears  of  rent  due  up  to  Aghran  1262,  the  plaintiff, 
who  claimed  under  a  deed  of  conditional  sale,  was  held 
not  entitled  to  a  decree  on  the  following^  grounds  : — 

( I .)  He  was  not  a  registered  tenant  at  the  time  of  the 
.  sale,  but  a  sezawal  was  legally  in  possession. 

(2.)  The  zemindar  need  not  ordinarily  look  beyond 
his  rej^ster  for  sale  of  a  tenure  of  a  reg^jstered  defaulter. 

(3.)'The  plaintiff  never  tendered  the  arrears  for  which 
the  sale  was  made. 

(4.)  Under  Act  VI 11.  of  1S35,  no  separate  attachment 
of  a  mehal  or  notification  of  sale  in  the  Mofussil  is  neces- 
sary in  order  to  render  the  sale  valid. 

(5.)  The  change  of  date  of  sale  from  a  holiday  to  the 
next  advertized  public  sale-day  is  not  in  this  case  such 
a  postponement  of  the  sale  as  to  require  any  new  distinct 
notification. 

(6.)  A  sale  is  not  invalid  because  it  is  not  for  the  full 
complete  arrear  due  at  the  end  of  the  year ;  it  may  take 
place  at  the  end  of  the  year  for  such  arrears  as  may 
-  then  be  existing. 

(7.)  No  fraud  or  collusion  was  proved  to  justify  the 
sale  being  set  aside. 

(8.)  In  this  case,  not  the  rights  and  interests  of  the  de- 
.  faulter,tbut  the  tenure  itself^  passed,  for  the  arrears  due 
upon  it. 

(p.)  Attachment  by  the  appointment  of  a  sezawal  is 
no  bar  to  a  sale  for  arrears  due  before  such  attachment. 

Bayleyy  J. — This  is  an  application  for  a 
review  of  a  judgment  of  Mr.  Justice  Raikes 
and  Mr.  Justice  Shumbhoonath. 

There  was  a  regular  appeal  before  the 
Sudder  Court,  No.  2 1 3  of  1 860,  decided  bj 
Messrs.  Raikes  and  Steer  on  the  1 2th  April 
1862,  and  another  appeal  decided  by  the 
High  Court  on  the  12th  March  1863. 

This  application  is  for  a  review  of  the 
decision  of  the  12th  March  1863.  The 
.petition  was  filed  on  the  4tb  of  June  1866^ 
that  is,  more  than  three  years  after  the  date 
of  that  judgment. 

The  plaintiff's  appeal  from  the  decision  of 
the  Zillah  Judge  was  then  dismissed,  but,  in 
so  dismissing  it,  this  Court  relied  mainly 
upon  the  decision  of  the  late  Sudder  Court 
of  the  1 2th  April  1862. 

Intermediately  between  this  date  (12th 
April  1862)  and  the  tiling  of  the  application 
for  review,  an  appeal  had  beSn  preferred  by 
the  applicant  to  Her  Majesty's  Privy  Coun- 
.cil  against  the  decision  of  the  late  Sudder 
.Court  of  1 2th  April  1862,  and  Her  Majesty's 
Privy  Council,  on  the  3rd  February  i866,* 
reversed  that  decision  of  the  late  Sudder 
Court. 

Ordinarily  the  decree  of  Her  Majesty's 
Privy  Council  could  not  have  reached  this 
country  within  six  weeks  or  two  months  of 
its  issue  ;  and  this  petition  was  filed  on  the  4th 
Tunc  1866.  This  delay  of  two  months  we 
considered  not  unreasonable.  In  this  view 
the  application  was  admitted,  and  the 
Hon' We  the  Chief  Justice,  on  the  13th  Feb- 
ruary last,  determined  that  the  review  should 
be  heard  by  this  Division  Bench. 


>  ■  * 


^*  Set  5  Weekly  Reporter,  p.  47. 


It  is  necessary,  even  at  this  late  dote  of 
this  protracted  litigation,  to  repeat  some  of 
the  more  prominent  facts  in  order  to  cotoe  to 
a  right  understanding  of  the  points  to  be 
decided. 

,  A.  J.  Forbes,  as  plaintiff,  sued  early  in 
1853,  under  Regulation  XVII.  of  1806. 
against  Ali  Reza,  by  his  representative 
Abbas  Reza,  to  obtain  possession  of  Talook 
Gowan  and  other  mehals.  Plaintiff,  A.  J, 
Forbes,  alleged  his  title  to  them  as  sold  to 
him  by  a  deed  of  sale  by  Ali  Reza  on  the 
13th  March  1850.  There  was  an  iknir  of 
contemporaneous  date  given  by  plaintiff  to  his 
vendor  Ali  Reza,  to  the  effect  that,  if  the 
sum  due  to  plaintiff  were  paid  off  wiA 
interest  within  one  vear,  plaintiff  would 
restore  the  mehals  to  defendant ;  but,  if  not, 
plaintiff  was  to  enter  into  possession. 

Defendant,  on  the  same  date,  gave  A-  D, 
Forbes,  plaintiff's  son,  an  assignment  on  the 
rents  of  1258  Moolkee,  to  the  extent  of 
Rupees  2,101  in  part-payment  of  interest  due. 
A.  D.  Forbes  held  the  lease  of  these  villages 
from  1258  to  1260  {My  Defendant  Ali  Resa 
made  no  further  payment  to  A.  T.  Forbes; 
and  it  was  on  this  that  plaintiff  sued  under  the 
law  above  mentioned,  in  order  that  the  con- 
ditional sale  might  ^e  made  absolute. 

Defendant  acknowledged  in  that  suit  that 
such  a  transaction  as  plaintiff  alleged  had 
taken  place,  but  urged  that,  as  the  interest 
had  been  paid,  the  sale  to  plaintiff  should 
be  deemed  cancelled.  And  the  plea  was 
added  that  the  plaintiff  had  not  proceeded 
legally  as  required  by  Regulation  XVII.  of 
1806. 

The  Zillah  Court  (Mr.  G.  Loch),  on  tkt 
18th  December  1854,  held  that  plainti£F 
in  possession,  and  that  defendant  in  no 
showed  that  plaintiff  had  been  paid  by  tkit 
usufruct  or  otherwise.  The  Zillah  Coni^ 
on  these  grounds,  gave  plaintiff  a  decree  fior 
possession  and  mesne-profits  at  the  snm 
claimed. 

An  appeal  having  been  preferred  to  tkt 
late  Sudder  Dewanny  Adawlut,  that  Cout, 
on  the  22nd  June   1857,  held  that  *tt 
for  plaintiff  A.   J.    Forbes,    as  in    pos8< 
sion  under  a  deed  of  conditional  sale,  to 
render  his  Accounts  according  to   Rcgnla* 
tion  XVII.  of  1806,  and  to  show  that  he  htMl 
not  realized  from  his  usufructuary  possesaiott 
the  amount  of  the  debt  due  f>y  defendaili^ 
The  case  was  ordered  by  the  late  Sadder 
Dewanny  Adawlut  to  be  remanded,  in 
that  plaintiff  might  produce  such 
and  proTe  that  he  had  not.,  been  paid  ttfcJUi 
usufructuary  possession. 
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Tl^e  Zillah  Court,  on  this  remand,  on  the 
29th  March  1859,  held  that  the  plaintiff  had 
failed  to  render  tho  accopnts  required,  and 
l)ad  not  shown  that  the  loan  had  not  been 
liquidated  with  interest  from  the  usufruct 
of  the  property.  The  Zillah  Court,  accord- 
ingly, dismissed  plaintiff's  suit. 

The  plaintiff  appealed  to  the  late  Sudder 
Court  on  the  grounds  that  the  defendant 
admitted  a  balance  due,  and  that,  therefore, 
such  accounts  as  were  filed  were  sufficient 
to  entitle  plaintiff  to  a  decree. 

The  late  Sudder  Dewanny  Adawlut,  bow- 
ever,  on  the  1 2th  April  1862,  ruled  that 
there  had  been  no  sufficient  compliance  by 
the  plaintiff  with  the  law,  or  with  the  order 
of  that  Court  as  to  plaintiff's  rendering  proper 
accounts,  and  proving  thereby  non-satisfac- 
tion of  the  alleged  debt.  The  appeal  of 
A.  J.  Forbes  was  accordingly  dismissed. 

On  this  there  was  an  application  for 
review,  which  was  rejected  on  the  31st 
Januaiy  1863. 

A.  J.  Forbes  then  appealed  to  Her 
Majesty's  Privy  Council.  Her  Majesty's 
Privy  Council  decided  on  the  4th  February 
1866  that  A.  J.  Forbes  was  entitled  to 
possession  by  virtue  of  his  deed  of  ccm- 
ditional  sale  having  become  absolute. 

In  the  meantime,  the  zemindar,  Protap 
Singh,  sued  the  istmerardar.  All  Reza,  for 
arrears  of  rent  due  up  to  the  kist  of  Aghran 
laiSa,  or  6th  January  1855,  and,  having  got  a 
decree,  sold  the  tenure. 

Plaintiff  sued  to  set  aside  the  sale.  The 
Zillah  Court  dismissed  his  suit.  Plaintiff 
appealed  to  the  High  Court.  It  was  then 
held  on  the  12th  of  March  1863  that,  as  the 
former  appeal  of  the  plaintiff  in  the  fore- 
closure case  had  been  dismissed,  the 
appellant  was  no  longer  in  a  position  to 
carry  on  this  appeal,  as  bis  right  of  action 
had  been  entirely  lost  below.  It  was  added 
that  the  pleader  abandoned  the  appeal. 

We  thus  come  to  the  present  stage  of 
the  proceedings,  when  (as  has  been  stated). 
Her  Majesty's  Privy  Council  having  re- 
versed the  decision  of  the  2\^\  April  1862 
on  which  the  High  Court  rested  their 
decision  of  the  i2ih  March  1863,  an  appli- 
cation for  review  was  made  and  admitted  for 
hearing  on  the  special  plea  before  men- 
tioned. 

The  application  now  comes  before  us  on 
these  pleas  : — 

L  That,  as  A.  J.  Forbes  had  a  decree  for 
legal  possession  under  the  Judge's  order  of 
1 2th  December  1854,  now  upheld  by  her 
Majesty^    Privy    Council,    and    obtained 


possession  under  that  decree,  he  is  entitled 
to  sue  to  set  aside  the  sale  upon  the  grounds 
which  he  before  urged  with  that  view. 

II.  That  the  sale  in  execution  for  arrears 
did  not  pass  the  actual  possession  of  the 
tenure  to  the  plaintiff,  but  only  the  rights 
and  interests  of  the  defaulter,  which  were  at 
that  period  ni'// inasmuch  as  plaintiff  had 
acquired  the  legal  title  and  possession  under 
the  decision  of  Her  Majesty's  Privy  Council, 
holding  his  conditional  deed  of  sale  to  have 
become  absolute. 

III.  That  the  sale  of  the  tenure  was 
fraudulent  and  irregular,  and  therefore  inva- 
lid.    . 

IV.  That  the  sale  w^as  illegal,  as  plaintiff 
had  offered  to  pay  the  rents. 

After  hearing  Counsel  very  fully  on  both 
sides,  and  such  parts  of  the  records  as  they 
required  to  be  heard,  we  are  clearly  of 
opinion  that  the  plaintiff  is  not  entitled  to  a 
decree  to  set  aside  the  sale. 

It  is  clearly  proved  that  the  plaintiff  was 
not  the  registered  tenant;  that  he  did  not 
seek  to  be  so  ////  after  the  sezawal  was  in 
possession ;  that  the  sezawal  was  legally 
appointed  after  a  decree  for  the  arrears  up 
to  Aghran  1262  ;  that  he  was  thus  legally  in 
possession  ;  that  plaintiff  did  not  tender  any 
rent  as  due  up  to  Aghran  1262^  while  it  was 
clearly  for  these  last  specified  arrears  of 
rent,  and  for  that  default,  that  the  sale  took 
place,  and  not  for  those  rents  of  Maugk 
which  plaintiff  alleged  he  tendered.  Fur- 
ther, plaintiff  then  sued  to  set  aside  the  sale, 
not  on  the  ground  that  he  had  tendered  the 
rent  due  up  to  Aghran  1262,  for  which  the 
sale  took  place,  but  on  the  ground  that  be 
was  in  possession  under  the  decree  of  the 
1 8th  December  1854,  and  on  the  ground  that 
he  had  tendered  the  rent  for  Maugh  1262, 
/.  e,f  for  a  peuod  subsequent  to  the  decree 
obtatned  on  the  28th  February  1865,  for 
arrears  due  up  to  Aghran  1262,  Thus,  then, 
these  arrears  for  a  period  anterior  to  the 
date  of  plaintiff's  decree  of  1854  remained 
unpaid  and  due  under  the  decree  for  these 
rents  against  the  istmerardar,  All  Reza,  when 
the  sale  of  the  tenure  in  execution  of  that  de- 
cree took  place. 

It  is  true  that  plaintiff  also  alleged  that  he 
had  applied  to  be  registered  in  the  zemindar's 
serishtah,  and  that  his  request  was  refused. 

The  plaintiff  also  urged  that  the  sale  was 
irregular,  because  it  was  not  on  account  of 
arrears  up  to  the  end  of  the  year  in  which 
the  sale  took  place,  and  because  no  procla- 
mations were  properly  issued  in  the  Mofussil ; 
and,   lastly,   because  the   tenure   was    sold^ 
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fraudulently   at   an  inadequate  price  to  the 
mooktear  of  the  zemindar,  defendant. 

The  answer  of  the  zemindar  was  that  he 
did  not  know  of  the  sale,  and  had  petitioned 
the  Commissioner  against  it,  as  brought  about 
by  the  fraud  of  his  mooktear  Johobar  Ali. 
This  defendant  also  pleaded  that  the  peti- 
tioner was  not  registered*  in  his  (defendant's) 
(zemindaree)  serishtah,  while  the  istmerar- 
dar  was  so ;  that  this  defendant  thus  could 
not  legally  look  to  plaintiff  for  the  amount  of 
arrears  due  up  to  Aghran  1262,  for  which 
the  mehal  was  sold.  This  defendant  added 
that  plaintiff  never  tendered  the  arrears,  viz., 
up  to  Aghran  1262,  for  which  the  sale  was 
madey  and  that,  as  long  as  the  sezawal  was 
in  charge  as  appointed  under  the  law,  plaint- 
iff could  not  be  registered  or  regarded  as  the 
tenant;  lastly,  that  the  sale-notifications 
were,  in  law,  quite  sufficient. 

The  Additional  Principal  Sudder  Ameen, 
upon  consideration  of  these  pleadings  and 
the  evidence  adduced  in  support  of  them, 
dismissed  plaintiff's  suit  on  the  28ih  March 
i860,  holding  that  the  sale  was  made  for 
arrears  due.  up  to  Aghran  1262  ;  that  plaintiff 
was  not  registered  in  the  zemindar's  serish- 
tah, and  that,  therefore,  the  defendant,  the 
zemindar,  could  not  legally  look  to  plaintiff 
as  the  tenant.  Further,  that  plaintiff  would 
not  be  considered  to  have  a  right  to  be 
then  registered  as  the  tenant,  as  the  sezawal 
was  legally  collecting ;  and,  lastly,  that,  as 
the  arrears  remaining  unpaid  then,  viz ^  up  to 
Aghran  1262^  were,  on  account  of  the 
default  of  the  registered  tenant,  the  istme- 
rardar,  the  sale  was  necessary  and  legal. 

We  consider  this  view  of  the  Lower  Court 
correct  for  the  reasons  it  has  given. 

It  is  now  urged  in  argument  that  it  is  for 
defendant,  zemindar,  to  show  that  the  se- 
zawal did  not  collect  the  bala^ice  due  before 
the  sale  can  be  pronounced  a  valid  one. 
But  we  cannot  see  that  plaintiff,  not  being 
registered,  or  having  taken  action  by  which 
he  could  be  entitled  to  be  registered,  nor 
having  paid  the  arrears  up  to  Aghran  1262, 
the  existence  of  which  unpaid  led  to  the 
legal  process  of  sale,  can  raise  such  a  ques- 
tion as  one  on  which  he  can  successfully  sue 
to  set  aside  a  sale  thus  legally  made. 

Next,  as  to  the  alleged  invalidity  of  the 
sale  on  the  ground  of  insufficiency  of  notifi- 
cation and  process. 

The  plaintiff  is,  in  fact,  for  the  reasons 
before  given,  not  in  a  position  to  raise  the 
question ;  but,  supposing  (for  argument's  sake) 
that  he  is  so,  we  have  to  observe  that  it  is 
clear  from  the  record  that  the  law  under 


;  which  the  sale  proceeded  was  Act  VIII.  of 
1835,  and  that  law  requires  only  the  pro- 
clamation in  the  Collector's  and  another  in 
the  Judge's  Court-houses ;  and  it  is  deariy 
shown,  and  not  denied,  that  these  proclama- 
tions were  duly  issued.  The  law  requires 
no  separate  attachment  in  the  mehal. 

Another  objection  taken  is  that  there 
should  have  been  a  distfinct  and  renewed 
proclamation,  when  the  sale  did  not  take 
place  on  the  day  first  fixed.  PlaintiflF  is, 
however  (as  before  shown),  not  in  a  position 
to  raise  this  point.  But  here  again,  allow- 
ing for  argument's  sake  that  he  is,  there  is 
no  illegality  in  what  took  place.  The  day 
first  fixed  being  found  to  be  a  holiday,  the 
date  was  changed  to  the  next  public  sale- 
day  advertised  in  the  Government  Gazette 
for  mehals  to  be  sold  for  arrears  of  Go- 
vernment revenue,  because  that  was  a  day 
when  it  was  naturally  to  be  expected  that  a 
large  number  of  general  bidders  would  be  in 
attendance,  and  therefore  the  most  advanta- 
geous date  for  all  parties.  There  is  nothing 
in  the  law  to  make  this  change  such  a  defi- 
nite adjournment  or  postponement  of  the  sale 
as  to  require  any  new  distinct  notification. 

It  is  next  urged  as  to  the  alleged  invalid- 
ity of  the  sale  that  it  should  not  have 
taken  place,  except  for  a  full  and  complete 
arrear  due  at  the  end  0/  the  j  ear.  Bat  the 
law  does  not  so  enact.  It  enacts  that  sales 
shall  take  place  at  the  end  of  the  yecir  f&r 
such  arrears  as  may  then  he  existing  and 
recoverable  under  the  rent-laws. 

Furthermore,  it  is  pleaded  before  us  that 
the  defendant,  zemindar,  should  have 
taken  notice,  before  the  sale,  of  plaintiff's 
decree  and  of  plaintiff's  possession  under 
it.  But  it  has  been  repeatedly  held  that 
the  zemindar  may  sell  any  tenure  vdieie 
the  arrears  are  those  due  by  the  default* 
er  who  is  registered  in  his  serishtah, 
as  was  the  case  here ;  and  in  this  case 
the  heirs  of  such  defaulter  were  the 
parties  against  whom  the  decree  was  given, 
in  execution  of  which  the  sale  took  place. 
If  plaintiff  wanted  to  save  the  tenure  from 
sale,  he  should  have  tendered  the  arreais 
up  to  Aghran  1262^  for  which  it  was  about 
to  be  sold  in  execution  of  that  decree  (not 
other  rents  which  he  did  lender),  and  gi9t 
himself  registered  by  the  zemindar,  or,  on 
refusal,  proceeded  by  action  at  law  to  enforas 
such  registration.  Piainiiff,  however,  took 
neither  of  these  legal  courses ;  and,  therefor^ 
he  cannot  now  successfully  urj^e  that  his 
formal  possession  by  the  symbolical  means 
used  by  tVie  Court's  Officer  gives  him  ft  tkta^ 
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in  such  a  case  as  this,  to  set  aside  a  sale 
otherwise  legal. 

Another  point  to  be  noticed  is  whether 
the  sale  should  be  set  aside  with  reference 
to  the  Full  Bench  ruling  of  this  Court 
of  13th  March  1867,  or  on  account  of  fraud. 
We  do  not  think  fraud  is  proved,  although 
it  did  for  some  purpose  suit  the  zemindar, 
defendant,  to  repudiate,  or  pretend  to  re- 
pudiate, the  acts  of  his  agent  at  the  sale. 
There  is  nothing  to  show  any  collusion  or 
fraud  such  as  to  justify  the  sale  being  set 
aside  as  no  real  sale. 

Then,  as  to  the  question  raised  in  the 
]>etition  whether  rights  and  interests  only 
or  the.  tenure  itself  passed,  we  think  that, 
as  plaintiff  cannot  show  (for  the  reason 
before  given)  that  he  had  any  right  to  stay 
the  sale  by  any  legal  transfer  of  the  rights 
and  interests  of  the  defaulter  to  plaintiff  or 
by  plaintiff's  occupying  his,  the  defaulter's, 
place  as  registered  tenant,  or  as  having  made 
payment  of  the  arrears  due  up  to  Agkran 
1262  (for  which  arrears  the  tenure  was  sold), 
'this  point  cannot  be  taken  by  him.  But,  in 
fact,  the  tenure  in  this  case  did  pass,  for  it  is 
one  of  those  cases  contemplated  by  the  Full 
Bench  ruling  cited,  where,  by  the  terms 
of  the  sunnud  or  lease,  it  is  not  the  rights 
and  interests,  but  the  tenure  itself,  which 
passes  if  the  arrears  due  upon  it  (including 
Government  revenue  undertaken  to  be 
paid  as  part  of  the  rent)  should  not  be 
paid. 

The  last  point  urged  is  that  the  defendant 
should  have  shown  that  there  was  a  balance 
due,  after  the  sezawal's  collecting  what  he 
might  have  done,  before  the  sale  could  be  held 
to  be  a  valid  one.  But  the  sale  wasy^r 
arrears  due  up  to  Aghran  1262,  arrears 
which  the  defaulter^  whose  tenure  was  liable, 
had  to  pay  (or  some  one  on  his  behalf) 
as  for  that  period  of  default.  Those  arrears 
not  being  paid,  the  decree  against  the  de- 
faulter (not  against  another  party)  was 
^iven,  and  in  execution  of  that  decree  the 
sale  took  place.  That  sale  could,  in  our 
▼iew,  legally  take  place,  quite  irrespective  of 
the  sezawal  and  'his  collections,  or  his 
accounts,  all  which  were  matters  of  date 
subsequent  io*  Aghran  1262,  the  date  of 
arrears  of  rent  being  due  for  which  the 
Sale  took  place.  Attachment  by  appointment 
of  a  sezawal  legally  follows  as  an  independent 
act.  But.  for  <;atisfaction  of  arrears  due 
before  such  auachmeni,  the  tenure  is  legally 
liable  to  be  sold  in  such  a  case  as  this. 
*  After,  then,  a  full  consideration  of  all  the 
circumstances  in  this  case,  we  see  fio  reason 
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to    allow    the    plaintiff's    application, 
accordingly  reject  it  with  all  costs. 


and. 


The  26th  April  1867. 

Present: 

The  Uon'ble  G.  Loch  and  C.  P.  HobhousC) 

Judges, 


Sale  in  execution  (ReTerasl  of-Hui  fraadoteut)— 
Adverse  title— Shareholders. 

Cases  Nos.  3218  and  3219  of  1866. 

Special  Appeals  from  a  decision  passed 
by  Mr.  H,  S.  Thompson,  Principal  Sudder 
Ameen  of  Backergunge,  dated  the  tgth 
September  1866,  modifying  a  decision 
pcLssed  by  Moulvie  Suminooddeen,  Sudder 
Moonsiff  of  that  District,  dated  the  2Sth 
January  1866, 

Chundee  Churn  Roy  (Defendant),  Appellant 

versus 

Ram  Coomar  Dutt  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Nilmonet 
Sein  for  Appellant. 

Baboos  Sreenath  Doss  and  Chunder 
Madhub  Ghose  for  Respondents. 

In  a  suit  to  set  aside  certain  sales  in  execution  of  a 
decree  as  fraudulqpt  and  collusive,  where  the  only  ques- 
tion raised  in  the  first  Court  was  whether  or  not  certain 
persons  had  bond  fide  conveyed  certain  shares  in  the 
estate  purchased  by  the  decree-holderpreviously  to  the 
passing  of  the  decree  in  his  favor— Held  that  it  was 
not  competent  to  the  Lower  Appellate  Court  to  enquire 
into  the  title  or  interest  of  any  shareholders  in  the 
estate  in  dispute,  not  parties  to  the  suit,  as  adverse  to 
the  title  or  interest  of  the  decree-holder. 

Hobhouse,  /.—In  these  cases  the  special 
appellant,  defendant  in  the  Court  of  first 
instance,  obtained  a  decree  against  ceruin 
persons,  viz..  Ram  Kanaye,  Ram  Comal, 
Kisto  Mohun,  Boydonath,  and  Mohun  Chun- 
der Manjee,  and,  in  execution  of  this  decree, 
became  himself,  by  purchase,  the  possessor  of 
16  annas  of  an  estate  called  Oosut  Talook> 
Shib  Ram  Manjee,  alleged  to  be  the  property 
of  the  above  judgment-debtors. 
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Special  re^Qi^dent  m  Nq.  3218,  plaintiff 
in  uie  Court  oif  first  instance^  sued  to  ^et 
aside  this  decree  and  sale,  on  the  ground 
that,  previous  to  the  decree,  f>.,  in  the  year 
1864,  he  had,  by  three  several  deeds  of  sale, 
purchased  i«  annas  i^  gundahs  of  the 
estate  in  question  tiQVSX  pertain  of  the  judg- 
ment-debtors and  from  three  other  persons, 
not  jvdgwenl-debtofs,  culs..  Ram  Gopal, 
Goluck  Chunder,  md  4  ladies,  the  alleged 
heirs  of  Gopee  Kisto. 

-  TJw  Court  <A  fitft  iafltaacs  ionnd  die 
above  sal^js  Xq  ]^  fi^udnlivi^  w4  <x)llusive, 
and  dismissed  the  suit. 

Ti)e  Low^r  Appd^Ate  Court  fowd  that 
the  above  sales  had,  in  fact,  taken  place,  but 
ik^  jnaamucb  as  th^y  were  eveci^ted  aoder 
i5U3picjaus  circumstances;  and  inasmuch  as 
the  vendee  (plaintiff)  never  had  possesion 
tiiider  ^em,  therefore  they  were  not  trans- 
f«r«  jbkiding  on  the  dscree-holdlM'  fuoad 
tbp  iQteresl^  of  the  judgmeut-d^btors,  but 
yet  that  they  were  transfers  binding  on  the 
deeree-hoMer  guoad  Ram  Gkwal  and  the 
other  persons  above  named,  who  were  xiot 
judgment-debtors ;  and  the  Lower  Appellate 
CoiRt,.  ^nrfore,  released  certain  sbares  of 
the  estate  said  to  be  the  shares  of  the  above- 
named  persons/ 

This  finding  is,  we  concur  with  the  learn- 
ed CQun9eJ  for  special  appellant,  bad  in 
law. 

No  question  was  raised  in  the  Court  of 
first  instance  as  to  the  title  or  interest  of 
anf  «faareholders  in  the  estate  in  diapnte  as 
adverse  to  the  title  or  interest  of  the  decree- 
holder.  The  only  question  that  was  raised 
was  thisi  9tg.,  whether  or  not  certaun  persons 
had  dond  fide  conveyed  certain  shares  in 
the  estate  purchased  by  the  decree-holder 
previous  to  the  passing  of  the  decree  in  his 
was,  ^ 

The  Court  of  first  instance  distinotly,  and 
tb^  LQwer  Appellate  Court  in  substance, 
bumd  ae  facts  tbsu  there  was  no  such  ^ond 
Mt  conveyance,  and  it  followed  that  plaint- 
iff*^  special  respondent's,  suit  fell  to  the 
ground,  and  was  rightly  dismissed  in  ioio 
by  the  Court  of  first  instance. 

In  this  view  of  the  oase  we  decree  this 
special  appeal  with  costs  in  this  and  in  th^ 
Lower  Appellate  Court ;  but,  in  doing  90,  we 
deme  to  express  that  we  do  so  without  pre- 
judfee  to  any  rights  which  Ram  Gopal  and 
the  other  persons  above  mentioned,  not 
jiidgmems-debtors  of  the  special  respondent, 
may  think  that  they  have. 

No.  3219  is,  by  consent  of  partie«>  go- 
verned by  the  jfidgment  ifi  Ais  ci 


The  26th  April  1567. 

Prmtni: 

The  Honl!>le  J .  P.  NfM-man  and  W.  S.  Scton- 

Karr,  Judges. 

jttnMielMM  ^01  dvs  CetBrtf)   'Swit  nf  pWMMMi 

and  mesae-proBts. 

CaseNo.  a^84  of  1866. 

Special  Apptal  from  a  incision  pmsti  by 
the  Additional  Principal  Smdder  Amem 
o/East  Burdwan,  dated  the  6th  June  1866, 
reversing  a  decision  pojssed  hy  ilu  MiMtmiJf 
of  that  District,  dated  the  gih  SepUmimr 

i86s. 

Tara  Chand  Zurgur  (one  of  the  Defendants), 

Appellant. 

versus 

Lokenauth  Dutt  (Plaintiff  and  others 
(Pefendaats),  Respondents' 

M^lvie  Syud  Mtirbumut  ffossein  for 

Appelknt. 

BaSoo  Issur  Chunder  Chuckerdutty  for 

Respondents. 

A  suit  for  possession  »nd  mesne-profits  may  be 
brought  in  a  Civil  Cpurt. 

Seton-Karr,  J, — Tkis.  only  point  taken 
before  U3  is  that  the  suit  should  have  been 
brought  in  the  Colleciorate,  and  not  10  the 
Civil  Court.  This  point  was  never  taken  in 
either  of  the  Lower  Courts,  though,  of  coarse, 
it  could  be  entertained  before  us  if  made 
out  satisfactorily  aud  clearly.  But  it  appeals 
that  the  defendant  set  up  an  adverse  title 
to  the  plaintiff;  and,  independently  of  this, 
it  has  been  ruled  that  a  plaintiff,  suing  (or 
possessiop  and  mesne-profits,  as  in  the  present 
case,  may  bring  his  suit  in  the  Civil  Couxt. 
See  case  of  Shib  Pershad  ChuckeibutQr,  ^ 
June  1864.  A  similar  princij^le  h^  been 
acknowledged  lately  in  a  case  decided  by 
a  Full  Bench.  The  point  is,  therefore* 
UDtenabky  and  we  dismiss  the  appeal  with 
costs.      « 
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The  a6ih  Apr!ri867. 

ffSSent  : 

The  Hon'bte  J.  P.  Norman  and  W.  S. 
Seton*Itarr)  Judges, 

Stteiott  ^  Act  VI.  of  zSdb  B.  C— Bifitfiiireii^t 

Case  No.  3334  6f  1866  under  Act  X. 

of  1859. 

Special  Appeal  from  d  ekcision  pdfied  hy 
the  Judge  of  Dacca^  dated  the  i6th  July 
i866y  afirnuMg  a  decision  passed  by  the 
D^miy  CeiUeitr  0/  that  Disirit^  iahd 
ih^  ^tst  Meerch  1S66. 

Mr.  J.  P.  Wise  (Plaintiff),  Appellant, 

versus 

Umm  Chundec  Bysack  (Objector)  and  olhers 
(Defeftdanttf),  Rstp^ndenit^ 

Baboo  Mohinee  Mohun  Roy  for  Appettant* 
Bah^o  Kalee  Mohun  Doss  for  Respondents. 

UiidetSetftiafi'9>  Acf  VI.  ^  1869  B.  C,  only  a  pMpiie^ 
%o$t  ivftl^is  Ml  ref9ip^  of  ike  rents  of  an  estate  of  tfcnora, 
aaaa  (iabk  «0rmtfkea.gfciierak  survey  and  Moaraceraent 
of  the  liddB  eoMpriaodl  ib  such  eslate  or  tooure* 

Norman,  J.—Tm&  is  a  suit  brought  by 
tbe  plaintiff  who  claims  4  annas  aS  certain 
ptopeny  by  conveyance  from  the  mortgagee^ 
and  12  aDna(»  as  puscbaser  of  a  cectain 
ilukdMe  tftMire  seekiag  to  establish  hi»  ngjut 
t»   neasiiFe   the    lands    comprised  ii^  t4e 


Ttie  Judge  has  dismissed  the  suit*  upon 
t&e  ground  that  Act  Vl.  of  1862,  Bengal 
Council,  "  was  never  intended  to  give  the 
"  Revenue  Courts  power  to  decid^e  between 
conflicting  claims  under  equal  titfes,  but 
only  to  give  assistance  to  proprietors  when 
resisted  by  squatteis  and  others,  either 
"forcibly  resisting  measurement,  or  setting 
"  up  subordinate  tenures  which  they  could 
"  not  establish." 

The  wor*  of  the  9*  Sectidtt-  of  Aet  VI. 
of  fWt  are. as  follows:  "Ewry  proprietor 
**  <if  anr  estate  or  tenure,  tff  oibwr  personr  wr 
••  ficeiff  €f  tke  remtr  of  an  estate  or  tenure, 
«*  hs»  a  right  of  making  a  general  survey 
'^soid  meaaureuent'  of  the  iMds-  edmprise^ 
'« in  such  estate  or  tettttte,"  99t.      • 


€t 
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It  seems  clear  -  that  the  expression.  "  m 
receipt  of  the  rents''  overrides  botk  ttuft 
prior  members  of  the  sentence,  and  extends 
not  only  to  "  other  persons/'  but  also  to  the 
''  propriefor  of  the  estate  or  tenure.*^  1t$ 
the  present  case,  the  plaintiff  has  not,  by  his 
plaint,  ventured  to  state  distinct^*  that  ho- 
is in  receipt  of  tfie  cents,  and  it  fs  dear  that 
the  suit  is  one  to  establish  a  title  under  some 
conveyance  made  to  him  y^  shortly  before 
the  institution  of  the  present  suit.  It  U 
not  a  suit  in  which  a  zemindar  in.  quiet 
possession  seeks  to  enforce  the  ordinary 
rights  of  a  zemindar  against  his  tenants. 

It  is  clear  that  the  plaintiff's  ease  doos  liot 
cone  under  the  words  of  the  9th  Seotioiiv' 
and  we  arc  perfectly  convinced  lhot>  thtfti 
Section  never  intended  to  giva  a  pofty  t; 
right  to  sue  for  possession  of  landimndOT  eolor 
of  the  assoction  of  a  right  to  naeasiiie. 

We  dismiss  the  appeal  with  cOst^  sind  Sift- 
terest. 


Thw  17th  April  1 8(»7. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
SetonrKarr,  Judges, 

Jurisdiction-— Section  24,  Act  X.  of  iSjOr-Siiit 
agmihst  Agent  for  Rent  itMsdvedin  mm- 

Case  No.  32900!  1866  under  AQtX.  6f  i9^p 

Special  Appeal  from  et  decision  pttsud  iy 
the  Judge  of  East  Bufdhdttn,  daM  tkt 
6th  October  r866,  Modifying  a  decision 
passed  by  (^e  Deputy  Collector  0/  West] 
Burdwan,  dated  the  30th  June  1S66, 

Koylash  Chunder  Ghose  (Plaintl^, 
AppeUantir 

versup 

Joamojoya  Shyam  (Defiendant),  Respmdehi, 

Baboa  Kalee  Kisken  Sem  fof  Appeltaitlt  . 

Baboo  Kishen  Sueca  Mook$rjee>  foT 
Respondent. 

A  suit  tor  tha  vaJue,of  rice  received  as  rynt^by  a^ 
Agent  will  lie  in  the  Revenue  Court  under  Section  24^ 
ActX.dfi8S9* 
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Seion-Knrry  J. — ^The  main  point  in  this 
special  appeal  is  whether  the  Judge  is  right 
in  holding  that  a  suit  for  the  value  of  rice 
received  as  rent  by  the  agent  will  not  lie 
against  that  agent  under  Section  24  of  Act 
X.  of  1859.  67  that  Section  suits  may  be 
brought  by  zemindars  against  agents  "  for 
''  money  received  or  accounts  kept  by  such 
"  agents  in  the  course  of  such  employment, 
"or  for  papers  in  their  possession."  The 
question,  then,  is  whether  a  suit  for  the 
value  of  rice  paid  as  rent  is  comprised  in 
the  words  "money  received"  or  *' account's 
kept,"  it  being,  obviously,  not  intended  by 
the  words  "  papers  in  their  possession." 

It  seems  that  the  plaintiff  had  previously 
instituted  a  suit  against  the  defendant  for 
his  accounts,  whereupon  the  defendant  put 
the  accounts  into  Court,  and  it  is  from 
inspection  of  the  same  that  the  plaintiff  has 
brought  his  claim  for  rent  in  money  which 
has  been  decreed,  as  well  as  for  the  rent 
paid  in  kind,  which  has  been  disallowed. 
The  respondent,  we  may  observe,  takes  a 
cross-appeal,  to  the  effect  that  no  set-off  has 
been  allowed  him  for  his  salary  and  for 
the  expenditure  of  collection,  and  that 
the  Judge  for  these  items  has  wrongly 
referred  him  to  a  civil  suit.  The  first  point, 
however,  to  be  settled  is  whether  the  action 
will  lie  in  the  Collector's  Court  for  the 
value  of  the  rice  received  as  rent  under 
Section  24. 

The  point  appears  to  be  a  novel  one,  and 
not  to  have  been  discussed  or  decided  in  any 
previous  judgment  of  a  Divisional  Bench. 
But  I  am  inclined  to  construe  the  Act  differ- 
ently from  the  Judge.  The  framers  of  the 
lnw,  as  the  Judge  remarks,  were  perfectly 
well  aware  that  rents  were  paid  in  kind  in 
many  parts  of  the  country  to  which  the  law 
was  intended  to  apply.  And  k  would  seem 
to  be  ananomaly  that  a  zemindar  might  sue 
an  agent  for  money  received  as  rent  in  the 
CoUectorate,  but  that  he  would  have  to  go  I 
to  the  Civil  Court  to  sue  him  for  rent ! 
received  in  kind.  I  think  we  should  con- 
strue the  law  liberally,  and  so  as  to  avoid 
multifarious  litigation,  and  that  we  may 
fairly  say  that,  by  the  custom  of  some  parts 
of  the  country,  rent  in  kind  is  money  or 
money's  worth,  and  that  it  was  intended 
that  agents  should  be  sued  for  rents  under 
the  Clause  in  question,  in  whatever  shape 
the  rents  were  received. 

On  the  whole,  I  prefer  this  view  of  the 
Iftw  to  that  which  was  also  pressed  on  us  by 
the  pleader  for  the  appellant,  viz,^  that  the 


defendant  would  be  liable  to  account  for  ihis 
ponion  oi  ihe  claim  under  the  terms  *'  ac- 
counts kept  by  such  agent  in  the  course  of 
such  employment."  The  law  does  noi  sa? 
"  for  an  account"  but  **  accounts  kept," 
and  this  term  would  make  the  defendant 
liable  to  give  in  his  accounts  of  receipts,  i.  €,, 
his  own  papers  as  well  as  the  zemindarec 
books  and  papers  which  wpuld  be  included 
in  the  other  term  *'  papers  in  his  posses- 
sion." I  admit  that  it  is  possible  to  argoe 
that,  under  the  words  "  accounts  kept  bj 
such  agents,"  an  agent  might  be  called  on  to 
account  for  what  he  had  actually  taken 
from  the  ryots  in  whatever  shape.  But  I 
prefer  to  rest  my  judgment,  reversing  that  of 
the  Judge,  on  the  broad  principle  that  *'  money 
received  "  should  be  applicable  to  whatever 
represents  money  or  to  money's  worth. 

In  this  view  I  would  remand  the  case 
to  the  Judge  to  decide  what  amount  of  rem 
has  been  received  in  kind  by  the  agent ;  and 
at  the  same  time  I  would  direct  the  Jndge 
to  take  imo  account  the  claim  of  the  de- 
fendant to  a  set-off  on  account  of  salary  and 
expenses. 

The  argument  of  the  respondent  that  a 
second  suit  will  not  lie»  because  a  previous 
suit  has  been  brought. for  accounts  against 
him,  and  those  accounts  have  been  put  into 
Court,  seems  to  me  altogether  untenable. 

Norman,  7. — I  concur  in  the  conclusion 
above  stated,  liy  Section  24  of  Act  X. 
zemindars  are  empowered  to  sue  their 
agents  for  the  money  received  or  (ucountt 
kept  by  such  agents  tn  the  course  of  suck 
employment  or  for  papers  in  their  posses- 
sion. The  language  is  not  very  well  chosen. 
But  Section  33  shows  that  ''suits  for 
accounts"  means  "  suits  for  the  delivery  of 
accounts,"  and  not  merely  suits  for  the  deli- 
very of  account  books  kept  which  would 
properly  come  under  the  head  of  suits  fvr 
papers.  Now,  in  a  suit  for  an  -account,  the 
accounting  party  can  only  discharge  himself 
by  showing  that  he  has  paid  or  accounted 
for  all  the  money  or  other  property  that  has 
come  to  his  hand,  and  tor  which  he  is 
accountable.  And,  in  the  present  case,  if 
the  defendant  has  not  accounted  for  rice 
received,  he  may  be  declared  accountable  for 
it,  and  a  decree  may  be  given  for  the  value 
of  such  rice.  I  understand  the  former  suit 
lu  have  been,  in  reality,  a  suitf  or  the  books 
of  accounts  and  papers.  The  Judge  will 
go  into  thQ  whole. accounL*   . , 
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The  27th  April  1867 

Present  : 

The  Hon'ble  J.  P.  Norman  and  VV.  S. 
Seton-Karr,  Judges, 

Uniform  payment  of  rent  for  ao  years- 
Evidence. 


Case  No.  3120  of  1866  under  Act  X.  of 

Special  Appeal  from   a  decision  passed  by 

.    the  Judge   of  Dinagepore^  dated  the  Jth 

September     1866,     affirming    a     decision 

passed  by   the  Deputy    Collector   of  that 

District,  dated  the  sSth  July  1866, 

Komul  Lochun  Roy  (Plaintifif),  Appellant, 

versus 

Zumeerooddeen  Sirdar  and  another 
(Defendants),  Respondents,      ' 

Baboos  Gopal  Lai  Milter  and  Greeja 
Sunkur  Muzoomdar  for  Appellant. 

Baboos  Kallee  Kishen  Sein  and  Ail  Ma- 
dhub  Sein  for  Rebpondenls. 

Uniform  payment  of  rent  for  20  years  may  be  presumed 
without  proot  of  such  payment  for  every  separate  year. 

Seton-Karr,  J, — We  see  nothing  illegal 
or  defective  in  ihe  decision  of  the  Judge. 
It  is  not  illegal  for  him  to  draw  an  inference 
of  uniform  payment  for  30  years  on  the  evi- 
dence which  shows  that  one  rate  has  been 
paid  during  and  over  that  period,  although 
there  may  be  some  gaps  m  the  evidence, 
and  although  payment  lor  every  separate 
year  may  not  be  proved.  The  gaps,  how- 
ever, are  said  to  be  for  short  periods. 

The  Judge,  moreover,  remarks  that  the 
plaintiff  made  no  attempt  to  rebut  the  docu- 
ments produced  by  the  defendant.  We  find 
ihai  the  taking  of  the  evidence  of  the  wit- 
nesses of  the  plaintiff  was  postponed  by  the 
Deputy  Collector  until  the  deiendant's  evi- 
dence should  have  been  taken.  No  further 
request  appears  10  have  been  preferred  by 
the  plaintiff  after  the  evidence  for  the  de- 
fendant had  been  recorded,  and,  in  his  appeal 
to  the  Judge,  the  plaintiff  never  laid  any 
stress  on  this  point,  nor  did  he  declare  that 
he  was  ready  to  produce  rebutiing  evidence. 
He  confined  himself  to  impugning  the  de- 
fendant's evidence  by  general  objections. 

There  seems  no  force  iw  the  appeal  which 
we  dismiss  with  costs. 

Norman,  J. — 1  entirely  concur.  The 
plaintiff's  vatkeel  contended  that  there  can- 
not be  a  presumption  upon  a  presumption, 
and  no  doubt  it  is  true  that  the  existence  of 
uniform  payment  for  the  entire  period  of  20 
years  might  be  proved  for  the  purpose  of 


raising  the  presumption  under  Section  4,  and 
nothing  less  is  sufficient.  Bui  such  uniform 
payment  may  be  proved  by  evidence  very 
much  short  of  the  production  of  the 
receipts  for  each  and  every  year  during  such 
period.  In  this  case  the  proof  was  abun- 
dant. 


The  27ih  April  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Jurisdiction— Section  8,  Act  XI.  of  i865-~Re8i- 

dence. 

Reference  to  the  High  Court  by  Mr,  C,  D, 
Field,  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  at  Kishnaghur, 

Porgash  Paray,  Plaintiff, 

versus 

Hachim  Khansamah,  Defendant, 

A  suit  is  not  maintainable  at  K  ag-ainst  a  defendant, 
who  is  employed  as  a  domestic  servant  at  M,  and  who  is 
not  shown  tu  have  any  immediate  or  early  intention  of 
returning  to  K,  where  nis  family  are  continuinfi^  to  f^ide; 
the  word  * 'dwell"  in  Section  8,  Act  XI.  of  1S65,  it  beinjf 
held,  must  he  used  in  •the  strict  sense  of  actual  re- 
sidence. 

Case. — Thk  point  of  law  which  I  beg 
to  refer  for  the  decision  of  the  High  Court 
in  this  case  concerns  the  meaning  of  the 
word  "dwell  "  in  Section  8,  Act XI. of  1865. 
This  Section  is  as  follows  :  "  Courts  of 
''  Small  Causes  may  try  all  such  suits  as  are 
'*  described  in  the  6th  Section,  and  thereby 
"  made  cognizable  by  Courts  of  Small  Causes 
"  //  the  defendant,  at  the  time  of  the  com- 
"  mencement  of  the  suit,  shall  dwell  or 
^'personally  7vork  for  gain  or  carry  on 
'*  business  within  the  local  limits  of  ihe 
'"jurisdiction  of  such  Courts^'  (sfc. 

The  defendant  in  the  present  case  is  a 
khansamah,  and  it  is  admitted  that  he  is 
in  service  at  Monghyr,  and  was  so  at  the  time 
ot  the  commencement  of  this  suit.  His 
baree  or  home  is  within  this  jurisdiction, 
and  his  people,  including  his  wife  and 
children,  reside  there.  He  will,  in  all  pro- 
bability, return  thither  when  his  present 
service  is  ended  ;  and,  when  he  takes  other 
service,  he  may  again  leave  his  home  to 
follow  his  master.  Can  he  be  said  to  ^'dweir 
within  the  local  limits  of  the  jurisdiction 
of  this  Court  within  the  meaning  of  the 
above-quoted  Section  ? 

I  think  not,  for  the  following  reasons : 
"  Dwell ''  'would  seem  to  be  synonymous 
with  "be  resident,"  and  not  with  "have 
his  domicile  or  home,"  such  residence  being 
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real  and  actual,  and  not  only  probable  and 
possible  at  some  future  fitdefinite  times.  It 
was  decided  under  the  English  County 
Cburt  Aft  in  the  case  of  Macdougall  vs, 
Paterson,  ir  C.  B.  75$,  that,  where  a 
person  has  a  permanent  place  of  dwelling, 
he  cannot  be  said  to  dwell  at  some  other 
place  where  he  has  lodgings  for  a  tem- 
porary purpose  only;  but  the  Indian  Ad 
expressly  declares  (Explanation  A  to  Section 
8)  that,  *'  where  a  person  has  a  permanent 
"  dwelling  at  one  place,  and  also  a  lodging 
'•  at  another  place  for  a  temporary  purpose 
"  cttly,  he  skatl  bt  deemed  t»  dwell  at  halh 

places   in   respect  of  any   cause  of  action 

arising  at  the  place  where  he  has  such 
'^  temporary  lodging ^  The  law,  however, 
does  BO^  say  "and  also  ia  respect  of  any 
cause  of  action  arising  at  the  place  where 
he  has  such  permanent  dwelling."  If  ^,  there- 
fore, had  a  permanent  dwelling  at  Hooghly, 
and  a  lodging  for  a  temporary  purpose  at 
Serampore,  he  could  be  sued  in  either  Court 
in  respect  of  any  cause  of  action  arising 
at  Serampore ;  bur,  in  respect  of  any  cause  of 
adioB  arising  at  Hooghly,  he  could,  I  opine, 
be  sued  at  Hooghly  alone.  If,  therefore,  the 
defendant  in  the  present  case  has  a  '^  perma- 
nent dwelling"  at  Kishnaghur  within  the 
meaning  of  thelaw,  he  can  be  sued  at  Kishna- 
ghur alone,  and,  if  plaintiffs  case  be  thrown 
out  here,  he  will  have  no  remedy  at  Mon- 
ghyr. 

What,  then,  is  a  "  permanent  dwelling"  ? 
Can  that  be  called  a  permanent  dwelling 
to  which  the  return  of  the  defendant  is 
ut^certain,  remote,  and  contingent?  If  the 
defendant  had  merely  gone  to  Monghyr  to 
transact  some  temporary  business  which 
would  make  a  d'elav  of  a  few  davs  or  even 
weeks,  I  would  find  no  difficulty. 

In  the  case  of  Macdougall  «yr.  Paterson 
already  quoted,  the  plaintiff  resided  at 
Inverness  and  came  up  every  year  to  London 
for  a  few  months  to  transact  business  ;  his 
permanent  dwelling  was  held  to  be  at 
Imrerness.  In  the  case  of  Kerr  zw.  Haynes 
(29  L.  J.  N.  S.,  Q.  B.,  70)  the  plaintiff 
occupied  a  house  at  Margate  as  his  home, 
but  at  the  same  time  carried  on  business,  and 
occupied  houses  in  London,  sleeping  there 
three  or  four  nights  ever}-  week.  It  was  held 
that  he  n«ist  be  considered  as  having  "dwelt 
at  Margate"  {see  Davis's  Practice  and  Evi- 
dence of  the  County  Courts,  p.  19  ;  afeo 
Bollock  and  Nicol's  County  Court  Practice, 
p.  53).  Now,  in  both  these  cases,  more 
especially  in  the  latter,  the  return  of  the 
^son    to   his   **dwelHfig"    was   tolefrabiy 


certain  within  a  definite  tiitte.  They  differ 
materially  from  the  easet  of  a  servant  whose 
services  may  last  for  years,  perhapfl  fot  the 
whole  period  of  his  life»  amd  whose  retum 
home  at  any  time  partakes  more  of  the  nature 
of  a  visit  than  otherwise.  Itseems^  10  me 
that  a  line  must  be  drawn  somewhere,  bul 
it  is  not  very  easy  to  decide  where  to  draw 
it.  A  shopkeeper  residing  at  Kishnaghur, 
who  had  gone  to  CalcMta  tmtnk^  ta  hwf  1 
stock  of  goods,  would  clearly  be  within  the 
jurisdiction  of  the  Court;  b«t  a  cooHe,  who 
had  gone  to  Assam  or  the  Maoritiii^  and 
had  expressed  his  intemion  of  retnnMog 
when  he  had  made  some  money,  could  wc/i 
be  sued  during  his  absence  from  home.  I 
think  each  case  must  be  decided  on  its  own 
merits,  having  regmti  to  the  deftmdanfs 
return  in  the  ordinary  course  of  things  within 
a  reasonable  or  (^finite  p^iod.  Ia  the 
present  case  the  return^  though  possible  at 
some  future  time,  is  not  certain  or  even  pro- 
bable within  any  calculable  period ;  ^na,  00 
this  account,  I  would  dismiss  the  case. 

I  may  remark  that  Section  9,  Act  JLf.  dt 
1865,  differs  materially  from  Section  5,  Act 
VIII.  of  1859,  which  permits  a  snit  to  be 
brought  in  all  other  cases  (exceptitig  those 
of  immoveable  property),  firsf^  it  the  cacose 
of  action  shall  have  arisen,  &r,  sec^ndfy^  the 
defendant  at  the  time  of  commencement  of 
the  suit  shall  dwell'  or  personally  work  for 
gain  within  such  limits.  The  mere  fact  dt 
the  cause  of  action  having  arisen  witldn 
their  local'  limits  does  not  give  jurisdiction 
to  the  Mofussil  Courts  of  Small  Caoaes. 
{See  also  Section  28,  Act  IX.  of  1850,  a?  to 
the  distinction  between  their  jurisdScth)]! 
and  that  of  the  Calcutu  Court  of  Snntfl 
Causes.) 

The  judgment  of  the  High  Court  W€X 
delivered  as  follows  : — 

Jackson,  J, — I  am  of  opinion^  that  the 
Judge  was  fight  in  holding  that  this  smf  is 
not  maintainable  against  the  defendant  at 
Kishnaghur.  The  defendant,  it  appears,  is 
employed  as  a  domestic  servant  at  Monghyr, 
from  which  pl^ce  he  is  not  shown  to  have 
any  immediate  or  early  intenti<Hi  of  retnm-* 
ing,  though  his  family  reside  at  his  perma- 
nent home  in  the  Kishnaghur  jarisdidtion. 

I  think  the  word  ''  dwell"  must  be  us^  in 
the  strict  sense  of  actual  residence,  and  that 
the  defendant  in  this  case  realU'  dWetIs  -for 
the  time  being  in  Monghyr.  The  plue 
where  he  is  in  service  of  tlie  nattne  describ- 
ed cannot  be  looked  upon,  I  think,  as  a 
"lodging  for  a  temporary  purpose  only,'' 
but  iisr,  in  r^Adity,  the  phtcief  where  the  d^sfentbas 
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i3dweljii]\g,2Llthougbi)e  may  have  the  intention 
of  tctaming,  at  some  future  time,  to  another 
dwelling  where  his  family  are  now  residing. 

I  think  this  case  is  clearly  distinguishable 
UoBi  a  case  lately  decided  by  the  Chief  Justice 
and  mysdf,  which,  I  understand,  is  not  yet 
reported.*  I  refex  to  the  case  of  Gopal  Chunder 
Sircar  versus  Kurnodhar  Moochee  and  others. 
In  that  case  the  defendant  dwelt,  /.  e.,  had 
bis  ouly  real  permanent  home  in  the  Meher- 
pore  jurfsdiction,  but  was  temporarily  detain- 
ed in  prison  at  Kishnaghur.  That  might, 
perhaps,  be  calied  a  lodging  for  a  temporary 
purpose  within  the  meaning  of  the  Explana- 
tion A  annexed  to  Section  8  of  Act  XI.  of 
1365.  In  that  case  the  defendant  had  not 
taken  op  his  abod«  or  adopted  any  other 
dwelling  than  the  dwelling  in  which  his  wife 
and  f^unily  then  were. 

Markby^  J, — I  am  entirely  of  the  same 
opinion.  The  word  '*  dwelling"  is  one  of  an 
exceedingly  ambiguous  character,  and  is  ca- 
pable of  a  variety  of  meanings  depending  on 
the  context  with  which  !t  is  used. 

I  think  that,  in  this  Section  8  of  Act  XI.  of 
1865,  it  was  intended  that  the  action  should 
be  brought  at  the  place  where  the  defendant 
had  his  "  dwelling"  in  the  sense  of  his  usual 
place  of  residence,  and  that  Kishnaghur  was 
not  the  defendant  8  usual  place  of  residence. 
It  is  perfectly  possible  that,  although  Kish- 
naghur had  ceased  to  be  the  defendant's  dwell- 
ing for  the  purposes  of  this  Act,  yet  still  for 
other  purposes,  and  in  the  sense  in  which  the 
word  is  used  in  other  places,  it  may  well  con- 
tinue to  be  his  dwelling ;  and,  with  regard  to 
the  case  which  was  referred  to  by  my  brother 
Jackson,  it  seems  to  me  that  a  place  in  which 
a  man  passes  the  greater  part  of  his  time  in 
no  sense  even  temporarily  ceases  to  be  his 
re^dence,  simply  because,  without  taking  up 
kia  residence  elsewhere,  for  a  certain  period 
he  is  absent  from  it. 


■W«i«* 


♦  Since  reported.— 5ife  Vol.  V!I.,,p.  349. 


The  «7th  April  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Agent— Lease. 

Reference  to  the  High  Court  by  Sahoo 
Banee  Madhub  Shome^  J^^g^  of  the  Court 
of  Small  Causes  at  Pubna, 

T,  J.  Kenny,  Plaint  iffy 

versus 

Mookta  Soonderee  Dabee  and  her  general 
mookiear  Ram  Soonder  Chowdhry,  Defen- 
dants. 

Mr.  R,  7.  Allan  for  Plaintiff. 
No  one  for  Defendants. 

The  agent  of  a  lessor  was  held  to  have  acted  in 
excess  of  his  power  in  granting  a  lease  containing  a 
stipulation  that  the  lessee  was  to  receive  from  the 
lessor  the  expenses  which  he  might  incnr  in  any  liti- 
gation which  might  take  place  with  third  parties  te- 
specting  the  land  leased.  Where  such  litigation  did 
ensue,  and  the  lessee  was  cast  in  ooitB,  he  was  hsld 
entitled  to  recover  the  same,  not  from  the  lessor,  but 
from  the  agent. 

Case. — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendants  the 
sum  of  Rupees  139-15-9,  being  portion  of  the 
costs  with  interest  awarded  against  present 
plaintiff  in  suit  No.  74  of  1864,  by  the  Princi- 
pal Sudder  Ameen  of  Pubna.  . 

The  plaint  runs  as  follows  :  "  That,  on 
the  2nd  Assin  1370  B.  S.,  defendant  leased 
temporarily  (o  plaintiff  beegahs  41- 13-6  of 
land  at  an  annual  rental  of  Rupees  41-10-8, 
being  13^.  ic.  \k.  share  of  the  1,000 
beegahs  of  khamar  land  in  Chur  Hateesh 
Hurrypore  appertaining  to  Pergunnah  Ha- 
paneah  recorded  in  the  toujee  of  the  Collec- 
torate  of  Pubna  in  Nos.  164  and  973 ;  that, 
owing  to  suits  relative  to  its  possession 
having  been  adversely  decided  in  the  Crimi* 
nal  and  Civil  Courts,  plaintiff  has  failed  to 
obtain  any  benefit  under  the  said  pottah; 
that  defendant,  having  stipulated  in  the 
pottah  to  meet  all  expenses  that  would  be 
required  in  carrying  on  suits  regarding  pos- 
session of  the  aforesaid  land,  has  not  yet 
paid  the  same ;  that  Messrs.  Simson  &  Co., 
defendants   in  the    above  case  No.   74    of 
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1864,  hsive  realized  from  the  present  plaint- 
iff by  execution  the  sum  of  Rupees  899-8  as 
costs  due  to  them  under  the  above  decree ; 
that  Rupees  765-1-4  are  still  due  by  the 
plaintiff  to  other  defendants  in  the  case 
on  account  of  costs,  and  that  plaintiff  had  to 
bear  his  own  costs  in  the  case  to  the  extent 
of  Rupees  1,543-14-3;  that  as  of  these  sums 
amounting  to  Rupees  3,208-7-7,  together  with 
interest  Rupees  151-4-6,  making  a  total  of 
Rupees  3,359-12-1,  defendant  Mookta  Soon- 
d^XQQ  is  justly  liable  for  Rupees  139-15-9  on 
account  of  her  13^.  ic.  ik.  share  ;  the 
present  action  has  been  brought  to  recover 
the  same,  and  that  the  cause  of  action  for 
the  present  suit  accrued  since  23rd  June 
1866,  the  date  of  the  decision  of  the  afore- 
said civil  suit." 

Defendant  Ram  Soonder  Chowdhry,  in 
answer  to  the  claim,  alleges  that  he  executed 
on  Mookta  Sooderee's  behalf  the  temporary 
lease  or  temporary  ijarah-pottah  of  the  2nd 
Assin  1270,  B.  S.,  under  authority  of  the 
mooktearnamah  given  him  by  Mookta  Soon- 
deree,  and  that,  therefore,  he  is  not  personally 
liable. 

Defendant  Mookia  Soonderee,  admitting 
that  her  mooktear,  defendant  Ram  Soonder 
Chowdhry,  did  actually  on  her  behalf  exe- 
cute the  pottah  in  plaintiff's  favor,  contends 
that  the  stipulation  as  to  the  payment  of 
costs,  &c.,  agreed  upon  in  the  pottah  was 
written  therein  without  her  knowledge  and 
consent ;  that  the  aforesaid  mooktear  was 
authorized  simply  to  execut  a  pottah,  but 
not  to  insert  any  condition  therein  as  to 
bind  her  to  pay  costs  of  any  suit ;  and  that 
she  is  not,  as  alleged  by  plaintiff,  liable  for 
any  portion  of  the  costs  of  the  suit  No.  74. 

The  substance  of  the  pottah  filed  by  plaint- 
iff is  as  follows  : — 

"  That,  if  there  shall  arise  ^ny  suit  with 
any  other  person  regarding  the  boundaries 
of  these  lands,  you  shall,  taking  from  me 
such  document  as  required,  try  your  best  to 
preserve  the  boundaries,  and  shall  get  from 
me  all  expenses  that  \\\\\  be  required  on  this 
account." 

The  substance  of  the  am-mooktearnamah 
or  general  power  of  attorney  given  by  de- 
fendant Mookta  Soonderee  is  as  follows  : — 

"  That  all  kaemee  jothee,  meadee 
jothee,  ijara  or  meadee  ijarah-pottahs  that 
you  shall  execute  and  grant  to  any  person 
after  making  settlements  with  him,  and  in  i 
which  you  shall  sign  my  name,  as  my  agent 
and  on  my  behalf,  as  well  as  all  receipts  for 
re-payment  of  deposit-money  due  to  me  and 
for  documents  taken  back  irom  any  Court  of 


Law  which  you  shall  write  and  give  signing 
them  as  my  agent  and  on  my  account,  that, 
if  required,  all  verbal  pleadings  that  you 
shall  make  on  my  behalf  in  any  case  against 
me  and  any  vakalutnamah  or  other  mook- 
tearnamah that  you  shall  give  signing  them 
for  me  as  my  agent ;  and  that  all  bynamabs 
that  you  shall  receive,  I  shall  admit,  reckon, 
and  hold  as  my  own  act*  done  by  me  in 
person. 

The  pleader  for  plaintiff  orally  contends 
that,  as  defendant  Mookta  Soonderee  was 
to  enjoy  every  advantage  under  the 
pottah  executed  by  her  mooktear,  she 
must,  as  a  matter  of  course,  also  bear  any 
loss  resulting  from  the  said  acts  of  the 
mooktear;  that,  jf  the  mooktear  has  ex- 
ceeded his  powers,  defendant  Mookta 
Soonderee  is  to  resort  to  law  against  the 
mooktear  for  remedy;  that,  inasmuch  as 
defendant  Mookta  Soonderee  admits  the 
grantor  of  the  pottah  to  the  plaintiff  to 
have  been  employed  as  her  mobkiear,  and 
to  have  been  aiuthorized  to  grant  the  ijarah- 
pottah,  &c.,  she  must  abide  by  all  the  terms 
entered  into  in  the  pottah  by  the  said 
mooktear ;  that,  if,  notwithstanding,  the 
Court  would  hold  the  defendant  Mookta 
Soonderee  not  liable,  the  other  defendant 
who  was  the  executor  of  the  pottah  is  still 
bound  by  his  own  acts,  and  is  personally 
liable  for  the  costs  of  the  plaintiff  sued  for 
in  the  present  action,  and  the  Counsel  for 
the  prosecution  prays  that  the  matter  be  re» 
f erred  to  the  High  Court  for  decision. 

The  Counsel  for  the  defendant  Mookta 
Soonderee  argues  that,  as  the  mooktear- 
namah, by  which  Ram  Soonder  Chowdhiy 
and  others  were  appointed  mooktears, 
conveys  no  authority  to  them  to  bind  her 
to  any  liability,  she  is  not  bound  by  any 
acts  of  the  said  mooktear  done  in  contra- 
vention of  his  powers,  and  that,  as  suit 
No.  74  was  not  instituted  with  Mookta 
Soonderee's  assent  or  at  her  direction,  she 
cannot  now  be  held  liable  for  any  costs  of 
that  suit. 

The  pleader  for  defendant  Ram  Soonder 
Chowdhry  verbally  contends  that»  as  lib 
client  derived  no  benefit  from  the  ijarah* 
pottah  in  question,  but  simply  executed  il 
as  agent  of  defendant  Mookt£^  Soondacee 
for  her  benefit,  she  is  clearly  bound  by  aB 
the  tcr.ijb  of  the  pottah  which  were  entered 
into  for  her  benefit,  and  she  alone,  but  not 
Ram  Soonder  Chowdhry  is  liable  under  the 
pottah.      '^ 
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Issues, 

1.  Whether  the  mooktear/  executor 
of  the  Ijarah  pottah,  had  authority  to  come 
to  any  tenns  in  the  pottah  binding  defend- 
ant Mookta  Soonderee  to  plaintiff  for  the 
payment  of  costs  of  any  description  or  not  ? 

2.  Whether,  under  the  terms  of  the  said 
ijarah  pottah,  the  female  defendant  is  or  is 
not  liable  to  pa^  a  portion  of  the  costs  of 
civil  suit  No.  74  as  alleged  by  plaintiff  ? 

3.  Whether,  if  the  female  defendant  be 
not  responsible  for  the  aforesaid  costs,  Ram 
Soonder  Chowdhry,  mooktear,  who  ex- 
ecuted the  pottah,  and  entered  into  the 
aforesaid  stipulation,  will  or  will  not  be 
personally  liable  for  the  claim  of  the 
plaintiff? 

There  is  no  dispute  with  regard  to  the 
share  of  defendant  Mookta  Soonderee,  and  it 
is,  therefore,  needless  for  me  to  enter  into 
that  question.  The  general  power  of  attorney, 
by  virtue  of  which  defendant  Ram  Soonder 
Chowdhry  executed  the  ijarah  pottah,  in 
favor  of  plaintiff,  does  not  appear  to  convey 
to  him  any  such  authority  as  to  bind  his 
principal,  namely,  defendant  Mookta  Soonde- 
ree to  plaintiff  for  any  expense  by  any  terms 
in  the  pottah.  It  only  authorized  the 
mooktear  to  grant  the  ijarah  pottah,  and 
to  settle  the  estate  in  jote ;  and,  therefore, 
under  this  authority,  the  said  mooktear  is 
not  competent  to  enter  into  any  other  terms 
on  behalf  of  defendant  Mookta  Soonderee. 
Under  these  circumstances,  she  is  not  bound 
by  any  acts  of  the  mooktear  done  in  super- 
cession  of  his  authority,  and  therefore  plaint- 
iff's claim  for  part  of  the  costs  of  suit, 
No.  74,  cannot  stand  against  the  defendant 
Mookta  Soonderee. 

It  is  now  necessary  only  to  adjudicate 
whether  defendant  Ram  Soonder  Chowdhry 
is  personally  liable  to  plaintiff  for  his  claim. 
The  stipulation  for  the  payment  of  costs 
mentioned  in  the  pottah  is,  doubtless,  to  be 
viewed  in  the  light  of  a  promise  made  in  a 
valid  contract,  and  the  point  now  to  be 
decided  is  whether  defendant  Ram  Soonder 
was  to  derive  any  benefit  from  the  said 
contract.  It  is  quite  clear  that,  since  the 
mooktear,  defendant,  who  executed  the 
ijarah  pottah,  would  lose  or  gain  nothing  if, 
owing  to  boundary  disputes,  any  injury  or 
improvement  would  be  caused  to  the  lands 
composed  innhe  ijarah  in  question,  he  can- 
not fairly  be  held  liable  under  the  said  con- 
tract, because  a  contract,  to  be  binding,  must 
have  some  consideration  to  support  it,  and 
one  without  it,  being  nudum  faclun^,  is  void, 
llcnce  a  person  executing   an   agreement 
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without' any  consideration  is  not  bound  by 
it,  as,  under  the  Roman  Law,  a  suit  ex  con* 
Iractu  is  not  tenable  on  a  contract,  unless 
there  is  sufficient  consideration  to  support 
it  {pide  Blackstone's  Commentaries,  Book 
II.,  Part  I.,  Chapter  XXX.).  Further,  I  am 
of  opinion  that  the  plaintiff,  inasmuch  as  be 
accepted  documents  without  previously  en- 
quiring into  the  extent  of  his  authority,  must 
bear  the  consequence  of  his  own  laches. 
This  being  the  case,  plaintiff's  claim,  in  my 
dpinion,  is  untenable,  and  his  action  must  fall 
to  the  ground. 

The  judgmenl  of  the  High  Court  teas 
delivered  as  follows : — 

Jackson,  y, — In  this  case  Mr.  Kenny,  the 
plaintiff,  took  a  lease,  signed  on  the  part  of 
Mookta  Soonderee  Debea,  by  her  general 
mooktear  Ram  Soonder  Chowdhry,  of  certain 
lands,  and  the  lease  contained  (amongst  other 
things)  a  stipulation  that  the  lessee  was  to 
receive  from  the  lessor  the  expenses  which 
he  might  incur  in  any  litigation  which  might 
take  place  with  third  parties  respecting  the 
land  leased.  Litigation  did  ensue,  and  the 
lessee,  having  been  cast  in  costs,  now  sued 
both  Mookta  Soonderee  and  the  mooktear  for 
the  amount  which  he  had  been  compelled  or 
was  liable  to  pay.  The  Judge  of  the  Court 
of  Small  Causes  has  referred  this  case  to  us 
at  the  instance  of  the  plaintiff. 

The  view  which  he  has  taken  is  that 
Mookta  Soonderee  is  not  liable,  inasmuch  as 
the  stipulation  contained  in  the  lease  was  in 
excess  of  the  power  which  the  mooktear  held 
from  her,  and  that  the  mooktear  is  not  him-* 
self  liable,  inasmuch  as  he  personally  was  not 
to  derive,  and  did  not  derive,  any  advantage 
from  the  lease. 

It  appears  to  me  that  the  view  of  the 
Judge  of  the  Court  of  Small  Causes  is  part- 
ly right  and^partly  wrong.  I  think  he  is 
right  in  holding  that  Mookta  Soonderee  is  not 
liable,  inasmuch  as  the  stipulation  in  question 
was  clearly  beyond  the  mooktear's  power. 
But  I  think  he  is  not  right  in  excusing  the 
mooktear  from  liability,  because  the  mook- 
tear having,  by  his  representations,  induced 
the  plaintiff  to  believe  that  he  was  empower- 
ed to  grant  a  lease  containing  that  stipula- 
tion, and  having  thus  induced  the  plaintiff 
to  accept  the  lease  and  to  enter  into  the  liti- 
gation which  ended  with  his  having  to  pay 
the  costs,  there  was,  in  that  way,  a  sufficient 
consideration  to  support  this  suit.  Conse- 
quently, the  observation  of  the  Judge  as  to 
nudum  factum  has  no  force.  I  think,  there- 
fore, that  the  mooktear  was  liable,  and  that 
judgment  should  pass  against  him. 
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In  respect  to  Mookta  Soonderee,  Mr.  Allan, 
-'Who  appears  for  the  plaintiff  before  us,  con* 
tends  that  she  might  be  liable  if  there  was 
evidence  of  her  having  ratified  the  lease. 
That  probably  might  be  so.  But  that  is  hot 
the  case  submitted  to  us  by  the  Court  of 
Small  Causes,  and  we  are  not  therefore  at 
liberty  to  express  any  opinion  on  that 
point. 

I  may  add  that,  for  the  purpose  of  the  opi- 
nion which  I  have  expressed,  it  makes  no 
difference  whether  the  pottah  was  executed 
by  the  mooktear  as  agent,  or  in  the  name  of 
Mookta  Soonderee  by  her  attorney. 

Markbyy  J, — I  am  entirely  of  the  same 
<^inion.  The  principle  on  which  this  case 
was  decided  was  very  much  discussed  in 
England  in  the  year  1856,  in  the  case  of 
Collen  versus  Wright,  reported  in  Vol.  27 
of  the  Law  Journal,  Queen's  Bench,  215. 
That  case  was  not  discussed  on  any  princi- 
ples peculiar  to  the  Law  of  England,  but  on 
the  general  law  of  agency ;  and  it  was  shown 
there  that,  where  an  agent  presumes  to  exer- 
cise an  authority  which  he  does  not  possess, 
and,  by  the  exercise  of  that  authority,  induces 
another  to  enter  into  a  contract,  he  is  liable 
to  the  same  extent,  though  act,  according  to 
English  notions,  in  precisely  the  same  manner 
as  the  principal  would  have  been,  had  he  been 
bound  by  the  contract. 


The  27th  April  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Juriadiction— Suit  by  Gomashta  for  expenses 
in  excess  of  rents  collected— Accounts. 

Reference  to  the  High  Court  by  Baboo  Pun- 
chanun  Banerjee,  Judge  ^'  the  Court  of 
Small  Causes  at  Hooghly, 

Prosunno  Chunder  Roy,  Plaintiff, 

versus 

Sreenath  Sreemanee  and  others, 
Defendants, 

A  suit  by  a  ffomashta  for  excess  expenses  incurred 
by  him  over  and  above  the  amount  of  rents  cdiected  by 
him,  is  cognizable  in  the  Small  Cause  Court,  notwith- 
standing^ that  the  nature  of  the  defence  may  render  it 
necessary  to  investigate  the  accounts  of  the  mehal. 

Case, — ^The  plaintiff  was  a  gomashta  of 
a  mehal  belonging  to  the  defendants,  and 
alleges  to  have  expended  on  behalf  of 
the  defendants  Rs.  148-6-8-14-1  in  excess 
of  the  amount  of  receipts  of  rent  realized 


by  him  from  the  mehal,  and  has  brought 
this  claim  for  the  recovery  of  the  above- 
mentioned  amount  of  Rs.  1 48-6-8-1 4-1  with 
interest. 

The  defendants  deny  the  plaintiff's  demand, 
and  plead  that  the  plaintiff  neither  rendered 
any  account,  nor  made  any  settlement  what- 
ever with  them  as  to  the  balance  in  question. 
On  the  contrary ,^  they  addHhat  the  plsuntiff, 
who  was  in  their  service  as  a  gomashta  fonn 
1265  to  1272  B.  S.,  was  liable  to  them  for 
Rs.  85-4-9-1,  the  cash  balance  in  the 
custody  of  the  plaintiff  at  the  time  he  wia 
dismissed  from  service.  They  further  urge 
that,  under  Section  6  of  Act  XI.  of  1865, 
the  claim  of  the  plaintiff  cannot  be  main- 
tained in  a  Small  Cause  Court. 

The  account  filed  by  the  plaintiff  was  not 
admitted  by  the  defendants,  nor  could  the 
plaintiff  show  to  the  Court  that  his  account 
on  which  he  has  founded  his  claim  was 
settled  with  the  defendants,  and  a  balance 
struck  in  his  favor.  Had  he  adjusted  his 
accounts,  it  is  most  probable  that  he  woaM 
have  obtained  from  the  defendants  a  receipt 
for  the  amount  alleged  to  be  due  to  him, 
or  some  other  document  in  the  shape  of  a 
letter  of  indemnity. 

There  exists,^  therefore,  no  doubt  in  my 
mind  that  a  suit  of  this  nature  in  which 
the  claim  is  not  for  money  due  on  a  bond,  nor 
for  breach  of  contract,  nor  for  a  balance  of 
account  struck  by  the  parties,  cannot  be 
maintained  in  this  Court  under  Section  6  of 
the  law  above  cited,  especially  as  the 
accuracy  of  the  account  shown  by  the  plaint- 
iff depends  on  mofussil  investigation  of  the 
collections  made  by  the  plaintiff  from  the 
ryots  of  the  defendant's  mehal  for  8  years. 
I  think  such  enquiries  seem  to  be  inconsistent 
with  the  simple  procedure  prescribed  for  the 
Small  Cause  Courts.  Had  the  defendants 
admitted  the  balance,  then  there  woidd 
probably  have  been  no  objection  to  entertain 
the  plaintiff's  suit.  Such,  however,  not  having 
been  the  case,  I  am  of  opinion  it  is  not 
cognizable  by  this  Court. 

The  judgment  of  the   High    Court  jfji 
delivered  as  follows  : — 

Jackson,  J. — In  the  case  referred  to  os  by 
the  Judge  of  the  Court  of  Small  Causes  aU 
Hooghly,  the  plaintiff  was  a  gomashta  employ- 
ed in  the  collection  of  rents.,  He  alleged 
that,  in  the  course  of  his  employment,  he 
had  been  at  expenses  on  behalf  of  the  de- 
fendants over  and  above  the  amount  of  rents 
which  had  come  into  his  hands,  and  he  sued 
to    recover    that    excess.    The  defendants 
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denied  that  they  owed  the  plaintiff  anything, 
and  alleged,  on  the  contrary,  that  the  plaintiff 
had  not  paid  in  full  the  amount  of  rents  which 
had  come  into  his  hands.  The  Judge  ex- 
presses a  doubt  whether  such  a  suit  is  cogni- 
zable in  his  Court.  He  doubts  whether  the 
suit  comes  within* any  of  the  descriptions  of 
suits  declared  by  Section  6,  Act  XI.  of  1 865,  to 
be  cognizable  by  Courts  of  Small  Causes,  and 
he  adds,  ''  especially  as  the  accuracy  of  the 
"  accounts  shown  by  the  plaintiff  depends 
"  on  mofussil  investigation  of  the  collections 
"  made  by  the  plaintiff  from  the  ryots  of  the 
"  defendant's  mehal  for  8  years,"  and  he 
thinks  such  enquiries  inconsistent  with  the 
simple  procedure  prescribed  for  the  Small 
Cause  Courts. 

It  is  quite  clear  that,  if  th?  suit  had  been 

brought  by  the  defendants  for  the  recovery 
of  rents  in  the  hands  of  the  plaintiff,  the  suit 
would  not  lie,  as  it  would  come  expressly 
within  the  4th  Exception  annexed  to  the  6ih 
Section  of  Ad  XI.  being  a*claim  for  which 
a  suit  might  now  be  brought  before  a  Re- 
venue Officer,  and,  as  such,  cognizable  before 
no  other  Court.     But,  assuming  a  contract  to 

• 

have  subsisted  between  the  plaintiff  and  the 
defendants  that  the  plaintiff  should  act  as  a 

gomashta  and  collect  the  defendant's  rents, 
and  do  all  acts  necessary  for  the  discbarge  of 
his  duty  as  gomashta,  and  that  he  should  be 
repaid  such  expenses  as  he  should  be  at  in 
the  course  of  that  employment,  I  think  this 
suit  would  be  maintainable  in  the  Court  of 
Small  Causes,  and  it  would  be  quite  an 
immaterial  consideration  that  the  nature  of 
the  defence  rendered  it  necessary  to  investi- 
gate the  accounts  of  the  mehal. 

I  think,  therefore,  that  the  suit  should  be 
entertained  and  gone  into  by  the  Court  of. 
Small  Causes. 

Markhy,  y, — I  entirely  concur.  • 


The  29th  April  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  C.  P.  Hobhouse, 

Judges, 

Res  judicata— Ancestral  property—  Possession 

—Ejectment. 

Regular  Appeals  from  a  decision  passed  by 
Baboo  2ara  Kant  Bidyasagur,  Principal 
Sudder  Ameen  of  Jessore^  dated  the  joth 
August  1866, 

Case  No.  382  of  1866. 

Baboo  Gooroo  Doss  Roy  (Plaintiff), 
Appellant^ 

versus 

Baboo  Huronath  Roy  and  others  (Defend- 
ants), Respondents. 

Baboos  Onookool  Chunder  Mookerjee  and 
Hem  Chunder  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Obhoy  Churn 
Bose  ioT  Respondents. 

Case  No.  409  of  1866. 

Baboo  Huronath  Roy  and  others  (Defend- 
ants), Appellants, 

versus 

Baboo  Gooroo  Doss  Roy  (Plaintiff), 
Respondent, 

Baboos  Sreenath  Doss  and  Obhoy  Churn 
Bose  for  Appellants. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondent. 

A  suit  to  estal||^h  the  plaintiff's  ri^ht  to  a  share  of 
ancestral  property,  part  o(  which  was  in  his  sole  posses* 
sion,  cannot  operate  as  a  res  judicata  in  a  subsequent 
suit  to  recover  possession  of  a  part  of  the  ancestral  pro- 
perty which  was,  as  he  alleges*  in  his  sole  possAssion, 
and  from  which  he  was  forcibly  eviifted  by  the  defend* 
ant  during  the  pendency  of  that  suit. 

Loch,  y, — The  plaintiff  sued  to  recover 
possession  with  mesne-profits  of  the  julkur 
Bheel  Rottinghatta  situated  within  the 
resumed  Talook  Kismut  Gopalpore,  Pergun- 
nah  Nuldee,  No.  4467,  from  which  he  alleges 
that  he  was  forcibly  ousted  by  the  defendants 
inChyeti268. 

The  defendants  deny  the  plaintiffs  alle« 
gation  of  possession  and  ejectment.  They 
admit  that  the  property  in  dispate  is  iaclnd^ 
ed  in  Kismut  Gopalpore,  which  was  settled 
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with  plaintiff  and  defendant  jointly  after 
it  had  been  resumed^  by  Government,  and 
that  it  has  been  brought  on  to  the  Towjee 
under  No.  4467.  They  urge  that,  though 
a  joint  settlement  of  the  estate  had  been 
made,  they,  the  defendants,  are  in  sole  posses- 
sion of  the  disputed  property,  plaintiff 
having  sole  possession  of  other  portions  of 
the  estate  in  a  similar  manner;  that  the 
defendants  sued  for  the  cancellation  of  the 
settlement,  and  that  these  lands  were  includ- 
ed in  the  suit  for  a  share  in  the  family 
property  brought  by  plaintiff  against  the 
defendants  disposed  of  by  the  late  Sudder 
Court  on  22nd  July  1861,  against  which 
decision  an  appeal  has  been  preferred  and  is 
now  pending  before  the  Privy  Council; 
consequently,  this  second  suit  for  the  same 
property  is  barred  by  Section  2,  Ad  VIII. 
of  1859. 

The  issues  before  this  Court  in  appeal  are : 
I  si,  whether  the  hearing  of  the  suit  is  barred 
under  Section  2,  Aft  VIII.  of  1859,  on 
defendant's  plea  of  res  judicata  ;  2ndy  m  he- 
ther  plaintiff  was  in  possession  of  the  whole 
julkur,  and  was  evicted  by  the  defendants, 
and  is  entitled  to  recover  possession  with 
mesne-profits. 

On  reference  to  the  judgment  of  the  late 
Sudder  Court,  dated  21st  July  1861,  report- 
ed at  page  142  of  the  Sudder  Reports, 
Volume  II.  of  that  year,  we  find  that  the 
plaintiff  in  the  present  suit  brought  an 
action  against  the  defendants  to  recover  a 
half  share  of  all  the  ancestral  property.  In 
the  Schedule  attached  to  his  plaint,  he  stated 
that  he  was  in  possession  of  the  property, 
the  subject  of  the  present  suit,  a  statement 
which  the  defendant  denied  in  general 
terms,  contending  that  it  and  other  property 
was  comprised  in  a  deed  of  gift  from  their 
grandfather,  and  was  in  their  possession. 
The  Court  in  their  judgment  held  "the 
•*  plaintiff  to  be  entitled  to  the  possession  of 
"a  moiety  of  all  estates  and  interests  in  land 
**  covered  by  the  deed  of  partition,  the  deed 
"  of  gift  to  Ram  Nidhee,  the  deed  of  gift  to 
"  Radha  Churn,  and  the  distribution  of  per- 
"  sonaity,  and  the  deed  of  family  trust  made 
"  by  Roop  Ram  in  the  name  of  his  grandson 
"  Ram  Narain."  The  judgment  thert  goes 
on  to  the  disposal  of  other  property,  and 
then  gives  the  following  directions: 
**  Moreover,  with  a  view  of  facilitating  the 
**  perfect  settlement  of  the  terms  of  the 
"  decree,  in  accordance  with  the  view  of  the 
"Court  as  to  the  rights  of  the  parlies  before 
**  it,  xhe  Counsel  and  pleaders  of  the  parties 
f'bave  agfteed  that  the  date  on  which  the 


"  plaintiff  and  defendant  separated  shall  be 
"taken  to  be  the  first  of  Bysack  1243, 
*'  B.  S.  ;  that  all  properties  which  have  been 
"  acquired  since  that  date  by  either  party 
"  shall  be  kept  out  of  consideration,  and  be 
"  considered  the  property  of  the  party  pur- 
"  chasing  them  ;  but  that  all  properties 
"  acquired  by  either  party  before  that  date, 
"  whether  in  their  own  sames  or  in  the 
"  names  of  others,  for  which  no  special  title 
"  has  been  set  up,  shall  be  brought  into 
"hotchpot,  and  that  each  party  shall  be 
"  entitled  to  possession  of  a  moiety  of  such 
"  properties. 

**As  to  wassilat,  or  mesne-profits,  we 
"  direct  that  an  account  of  wassilat  be 
"taken  upon  all  the  foregoing  properties, 
"whether  estates  or  talooks,  or  jote  jom- 
"mas,  from  the  same  date,  ist  Bysack 
"  1243  ;  and  that  each  party  before  the 
"  Court  be  entitled  to  credit  for  half  the 
"  wassilat  as  against  the  party  who  may 
"  have  been  in  possession  of  the  entire  pro- 
"  perty,  provided  that  in  those  cases  in 
"  which  either  party  has  been  in  possession 
"only  of  the  moiety  to  which  they  are 
"entitled,  no  enquiry  as  to  wassilat  need 
"  be  made." 

The  defendants,  respondents,  admit  that 
they  have  not  executed  this  decree,  but  that, 
being  dissatisfied  with  the  judgment,  they 
have  preferred  an  appeal  to  Her  Majesty  in 
Council,  They  somewhat  inconsistently  ask 
the  Court  not  to  look  upon  this  decree  as  of 
any  force  because  of  that  appeal,  and  yet 
wish  to  take  advantage  of  the  judgment,  in- 
asmuch  as  it  limits  the  plaintiff's  right  to 
the  property  in  dispute  in  this  case  to  a  half, 
and  declares  him  not  to  be  entitled  to  the 
whole. 

We  must,  however,  look  upon  the  decree 
of  the  Sudder  Court  of  1861  as  in  force  till 
it  be  set  aside  by  the  order  of  a  competent 
Court,  and  must  pay  respect  to  the  order  con- 
tained therein  in  regard  to  the  property. 
As  defendants  have  not  executed  that  decree, 
it  is  evident  that,  if  plaintiff  was,  as  he 
alleges,  in  possession  at  the  time  when  the 
former  suit  was  instituted,  and  was  ousted 
by  defendants  before  that  suit  was  decided, 
the  cause  of  action  in  this  case  is  not  the 
same  as  in  the  other.  In  that,  the  plaintiff 
sued  to  establish  his  right  to  a  share  of  the 
ancestral  property,  part  of  w^ich  was  in 
his  sole  possession.  In  this  he  brings  an 
action  to  recover  possession  of  a  part  of  the 
ancestral  property,  which  was,  as  he  alleges, 
in  his  sole  possession,  and  from  which  he  was 
forcibly  evicted  by  the  defendant  during  the 
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pendency  of  that  suit.  No  doubt,  the  parties 
in  this  and  that  suit  are  the  same ;  and  it  is 
clear  that,  under  the  judgment  of  the  late 
Sudder  Court  of  22nd  July  1861,  the  right 
of  plaintiff  has  been  limited  to  a  moiety  of 
the  property  in  dispute  in  the  present  case  ; 
but  the  cause  of  action  is  different,  for  in  the 
present  case  it  arises  from  the  forcible  dis- 
possession of  plaintiff  from  the  properly  to 
part  of  which,  under  the  Sudder  Court's 
decree,  he  is  legally  entitled.  We,  therefore, 
concur  with  the  Court  below  that  the  defend- 
ant's plea  of  res  judicata  must  be  rejected. 

The  next  question  is,  whether  plaintiff  is 
entitled  to  recover  possession  of  the  whole 
of  the  properly  with  mesne- profits  or  of  part. 
The  Lower  Court  awards  possession  of  a 
moiety  of  the  property,  but  leaves  the  mesne- 
profits  to  be  determined  when  the  decree  in 
the  former  suit  is  executed.  The  plaintiff 
asks  to  be  restored  to  possession  of  the 
whole  property.  Had  he  brought  his  action 
w  ithin  six  months  from  the  date  of  disposses- 
sion, he  might  have  recovered  possession  of 
the  whole  under  the  provisions  of  Section 
15,  Act  XIV.  of  1859;  b"^  having  failed 
to  do  this,  the  plaintiff  is  bound  to 
prove  his  title,  and  that  tille  has  been  deter- 
mined by  the  judgment  of  the  Sudder 
Court  of  22nd  July  1861,  which  limits  the 
plaintiff's  right  to  a  moiety  of  the  proper- 
ly in  dispute,  of  which  he  will  be  entitled 
10  recover  possession,  if  he  prove  that  his 
possession  has  been  disturbed. 

On  the  point  of  possession  we  have  no 
hesitation  in  coming  to  the  conclusion,  from 
the  documents  before  us  and  by  reference  to 
a  judgment  of  this  Court  of  i2nd  July  1861 
reported  at  2  Sudder  Dewanny  Reports  of 
1861,  page  3,  that  the  plaintiff  was  in 
possession  of  the  property  in  dispute  ;  and, 
as  he  has  not  been  evicted  by  process  of 
law  in  execution  of  the  decree  of  1861,  or 
of  any  other  judgment,  we  consider  that  he 
has  proved  his  allegation  of  having  been 
forcibly  evicted  by  the  defendants,  and, 
under  this  view  of  the  case,  ve  think  he  is 
entitled  to  recover  immediate  possession  of 
one-half  of  the  julkur  now  in  dispute  with 
mesne-profits ;  and  therefore,  in  amendment 
of  the  order  passed  by  the  I-ower  Court,  we 
give  plaintiff  a  decree  for  a  moiety  of  the 
julkur  sued  for  with  mesne-profits,  and  costs 
in  proportiqp.  The  amount  of  mesne-profits 
will  be  ascertained  in  execution,  and  will 
bear  interest  from  date  of  suit  to  date  of 
liquidation.  The  costs  will  also  carry 
interest  from  date  of  this  decree. 

We  dismiss  appeal  No.  409  with  costs. 


The  29lh  April  1867. 

Present : 

The  Honble  L.  S.  Jackson,  Judge. 

Appeal— Local  Inyestififatton. 

Lowazima  Special  Appeal  from  a  decision 
passed  by  Mr,  F.  B.  Simson,  Judge  of 
Mymensittg,  dated  the  24th  January  t86j, 
modifying  a  decision  passed  by  the  Col- 
lector of  that  District,  dated  the  28th 
July  1866, 

Meer  Bahadoor  Ali  (Defendant),  Appellant, 

versus 

Bhabo  Soonduree  Debia  Chowdhrain 
(Plaintiff),  Respondent. 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

No  one  for  Respondent. 

No  appeal  lies  from  the  order  of  a  Judge  directing;  a 
local  investigation  by  an  Amcen. 

Deputy  Registrar, — This  is  an  appeal 
against  an  order  of  the  I>ower  Appellate  Court 
directing  a  local  investigation  by  an  Ameen, 
in  which  that  Court  records  in  the  closing 
sentence  that  the  *^  final  decree  will  be  given 
on  the  receipt  of  the  Ameen's  report." 

The  order  appealed  from  is,  therefore,  I 
presume,  such  an  order  as  that  referred  to  in 
Section  363,  Act  VIII.  of  1859,  and  is  not 
appealable  except  as  provided  in  that  law. 

I  beg  the  order  of  the  Judge  presiding  in 
the  Miscellaneous  Department  as  to  whether 
this  appeal  may  be  received  or  not. 

Jackson,  J, — No  appeal  lies  from  the  order 
of  the  Judge  in  this  case. 

The  29th  April  1867. 

Present : 

The  Hon*ble  L.  S.  Jackson,  Judge. 

Ex- parte  decree  (on  appeal  WLgwimt^  Respond- 
entHSection  Z19,  Act  VIII.  of  1859. 

Omda  Bibee,  Petitioner, 

versus 

Acowrie  Singh  and  another.  Opposite  Party, 

Air.  C.  Gregory  and  Baboo  Khetturnath 
Bose  for  Petitioner. 

No  one  for  Opposite  Party. 

S^tion  119,  Act  VIII.  of  1859,  will  not  apply  to  a 
decision  passed  on  appeal  against  a  respondent. 

Deputy  Registrar. — ^This  is  an  applica- 
tion (the  first  of  its  sort  presented  to  this 
Court)  to  set  aside  an  ex-parte  decree  of  this 
Court,  so  far  as  it  relates  to  an  absent  re» 
spondent,  and  is  filed  within  30  days  after 
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Ihe  date  of  the  order  of  the  Lower  Court 
passed  in  execution. 

The  pleaders  presenting  the  application 
(^Ir.  Gregory  and  Baboo  Khetturnath 
Bose)  urge  that  the  provisions  of  the  Section 
119,  Act  VIII.  of  1859,  are  extended  to  ap- 
peals by  Section  37,  Act  XXIII.  of  1861. 

Section  346  of  Act  VIII.  of  1859  is,  how- 
ever, the  law  which  lays  down  the  proce- 
dure in  regard  to  appeals  heard  ex  parte^  but 
it  is  silent  as  to  an  application  to  set  aside 
an  eX'parte  decree.       * 

Section  37,  Act  XXIII.  of  1861,  declares 
that,  "  unless  otherwise  provided ^  the  Ap- 
"pellate  Court  shall  have  the  same  poivers 
"  in  cases  of  appeal  which  are  vested  in  the 
"  Courts  of  Original  Jurisdiction  in  respect 
''of  original  suits,'*  and  seems  to  me  to 
invest  the  Appellate  Court  with  certain  powers 
in  appeals  which  Act  VIII.  of  1859  does  not 
provide ;  but,  even  if  it  should  refer  to  the 
procedure  in  appeals,  it  would,  I  presume, 
extend  to  appeals  the  procedure  in  original 
cases  only  up  to  decree,  and  not  to  matters 
after  decree,  for  which  Act  VIII.  of  1859 
expressly  provides. 

Section  376,  Act  VIII.  of  1859,  appears  to 
me  to  be  the  law  that  provides  the  remedy 
in  a  case  like  this. 

As  there  is  reason  for  doubt,  I  beg  to  re- 
fer the  point  for  the  orders  o£  the  Judge 
presiding  in  the  Miscellaneous.  Department. 

Jackson^  J, — As  at  present  advised,  it  ap- 
pears to  me  that  Section  119,  Act  VIII.  of 
1859,  will  not  apply  to  a  decision  passed  on 
appeal  against  the  respondent  ex  parte ;  but 
it  appears  to  me  that  the  petitioner  ought  to 
allege  the  circumstances  stated  as  cause 
against  this  decree  being  executed  at  all  in 
the  Court  below.  If  the  Court  below  should 
not,  notwithstanding  the  fact  being  repre- 
sented, order  the  decree  to  be  executed,  the 
petitioner  will  then  have  an  appeal. 


The  30th  April  1867. 

Present  : 

The  Ilon'ble  J.  P.  Norman  and  \V.  S.  Seton- 

Karr,  Judges. 

Sale  to  GoTemment  Contractor— Ri^ht 

of  suit 

Case  No.  365  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dalti 
the  nth  August  1866, 

Messrs.  Gordon,  Stuart,  and  Co.  (Defendants), 

Appellants^ 

versus 

The  Executive  Engineer  of  the  Calcutta  and 
Jessore  Road  Division,  on  the  part  of  Go- 
vernment (Plaintiff),  Respondent, 

Mr.  R,  V.  Doyne  for  Appellants. 

Baboo  Kishen  Kishose  Ghose  for 
Respondent. 

Suit  laid  at  Rupees  %,ooo. 

Where  C  entered  into  a  contract  with  the  Govera- 
ment  to  construct  a  railway-feeder,  and  purchased  ooal 
from  a  Coal  Company,  and,  after  the  coal  had  bees 
delivered  and  deposited  at  a  certain  place,  Cabsconded — 
Held  that  the  Government  had  no  right  to  detaia  or 
claim  the  coal,  or  to  take  the  same  out  of  the  possessioa 
of  the  Coal  Company,  who  were  entitled  to  retain  pcB* 
session  of  the  coal  against  any  claimant  but  C  bioifielf. 

Seton-Karr,  J, — Thk  facts  out  of  which 
this  case  arises  are  not  denied,  and  are  sim* 
pie.  One  Croft  entered  into  a  contract  with 
the  Government  to  construct  a  railway-feeder 
for  17  miles  extending  from  Choadanga 
to  Meherpore,  and  signed  an  agreement 
containing  various  stipulations  as  to  the 
quality  of  the  bricks,  the  amount  of  coal  to 
be  expended  in  burning  the  same,  the 
metalling  and  consolidation  of  the  road,  and 
the  time  within  which  the  work  was  to  be 
completed. 

In  pursuance  of  this  agreement,  Croft  re* 
ceived  certain  advances  from  Government, 
and  purchased  a  considerable  quantity  of 
coal  from  the  defendants  in  this  case,  who 
are  the  agents  of  the  Bengal  Coal  Company. 
The  coal  was  also,  by  the  agreement,  carried 
to  the  station  of  Choadanga  on  the  Eastern 
Bengal  line. 

Some  time  in  1865,  Croft,  the  contractor, 
absconded,  whereupon  the  defendants  claim- 
ed the  coal  so  deposited,  and  notified  their 
claim  to  the  Eastern  Bengal  Railway  Com- 
pany. The  Government  laid  claim  to  the 
coal  at  the  same  time,  and  an  arrangement 
was  come  to  between  the  Solicitor  for  the 
Railway  Company  and  the  Legal  Remem* 
brancer,    whereby    the'   coal    lying  at  the 
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Station  of  Choadanga  should  be  made  over  to 
the  Executive  Engineer,  Government  under- 
taking to  pay  for  the  same,  and  then  to  settle 
the  claim  of  the  Bengal  Coal  Company,  subse* 
quently,  either  by  arbitration  or  by  regular 
suit. 

The  Government  have  now  brought  this 
suit,  on  the  above  facts,  against  the  Bengal 
Coal  Company* and  the  Eastern  Bengal 
Railway  Company,  and  the  Judge  has  given 
the  Government  a  decree,  setting  forth  his 
reasons  for  the  same  at  considerable  length, 
and  holding  that,  because  the  coal  had  been 
delivered  to  the  contractor,  Croft,  the  right 
of  the  defendants  to  a  stoppage  in  transitu 
had  ceased.  The  Railway  Company  were 
absolved  by  the  Judge. 

The  case  has  been  argued  in  appeal  be- 
fore us  by  Mr.  Doyne,  very  clearly  and 
concisely,  for  the  Bengal  Coal  Company, 
and  by  Baboo  Kishen  Kishore  Ghose  for  the 
Government. 

It  is  evident  to  us  that  the  decision  of 
the  Judge  must  be  reversed,  and  that  the 
Government  have  no  lien,  as  claimed,  on  the 
coal  delivered  at  Choadanga. 

We  have  read  the  contract  between  Croft  and 
the  Executive  Engineer,  and  it  is  quite  clear  to 
us  that  the  former  was  not  a  servant  of  Go- 
vernment, but  an  independent  contractor, 
who  undertook  to  purchase  or  prepare  mate- 
rials for  the  road,  to  lay  down,  roll,  and 
consolidate  the  same,  and,  by  a  certain  date, 
to  complete  the  railway-feeder,  and  make  it 
over  to  Government  available  for  public 
traffic.  In  order  to  ensure  the  metalling  of 
the  road  in  a  satisfactory  manner.  Govern- 
ment insisted  on  the  insertion  of  certain 
stipulations  as  to  the  amount  of  the  coal  to 
be  used  in  burning  each  lac  of  bricks,  as 
to  the  quality  of  the  khoa  ^n^'  jhamma, 
and  so  forth.  But  these  stipulations  do  not 
alter  the  position  of  the  contractor  in  any 
way. 

The  Government  pleader  lays  stress  on 
the  2ist  Section  of  the  contract  entered  into 
by  Croft,  which  runs  as  follows :  ''I  agree 
''  to  deliver  at  or  close  to  Choadanga  or 
**  Meherpore  the  quantity  of  coal  required, 
*'  in  four  instalments,  on  the  ist  of  October, 
"  November,  December,  and  January,  but 
*'  this  is  not  to  prevent  me  delivering  the 
*'  coal  as  soqo  as  I  can  :  the  quantity  of  coal 
**will  be  calculated  at  not  less  than  700 
"  maunds  to  every  lac  of  bricks,  but  it  is 
"  to  be  understood  that  this  is  not  to  affect 
'*  the  quantity  of  coal  used,  being  only  to 
**  ensure  early  delivery,"  • 


This  stipulation  must,  however,  be  read 
with  the  whole  of  the  contract,  and  it  is 
quite  clear  that  the  use  of  the  words  "  deli- 
ver "  and  "  delivery  "  only  regarded  the  de- 
posit of  the  materials  at  a  certain  spot. 
There  was  not,  and  there  could  not  have 
been,  any  delivery  of  the  coal  to  Govern- 
ment. The  preparation  of  the  materials, 
and  the  metalling  and  consolidation  of  the 
road,  subject  to  certain  conditions,  were  left 
entirely  in  the  hands  of  the  contractor. 

In  this  state  of  things,  even  granting  that 
the  Judge  is  quite  correct  fn  holding  that 
Croft  had  taken  delivery  of  the  coal  at  the 
Choadanga  station,  it  is  impossible  to  say 
that  Government  had  any  lien  on  the  mate- 
rials, and  it  is  no  argument  to  urge  that  the 
defendants,  the  Coal  Company,  had  no  lien 
on  the  said  coal  either.  The  Judge  has 
confined  himself  almost  exclusively  to  the 
right  of  defendants  to  stop  the  coal  in 
transitu^  ahd  has  lost  sight  of  the  right  of 
Government,  who  are  plaintiffs,  and  who 
must  prove  their  case.  In  fact,  it  is  not  too 
much  to  say  that  the  plaint,  as  framed  by 
the  Government,  really  discloses  no  cause  of 
action.  The  right  of  Government  against 
Croft  was  at  most  no  more  than  that 
of  a  creditor,  and  would  not  warrant  a  claim 
of  this  kind. 

But,  to  make  the  case  against  Govern- 
ment stronger,  Mr.  Doyne  endeavoured  to 
show  that,  at  the  time  when  Croft  absconded, 
Government  actually  owed  him  a  sum  for 
advances  of  ^374  rupees,  and  Baboo  Kishen 
Kishore  has  not  refuted  or  explained  this 
away. 

But,  in  any  view  of  the  case.  Government 
had  no  right  to  detain  or  claim  the  coal,  or 
to  take  the  same  out  of  the  possession  of  the 
defendants,  and,  the  suit  being  wholly 
groundless,  it  ought  to  have  been  dismissed. 
The  defendants,  it  is  rightly  urged,  could 
retain  possession  of  the  coal  against  any 
claimant  but  Croft  himself. 

The  decision  of  the  Judge  is  reversed 
with  all  costs. 
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The  30th  April  1867. 

Presenl : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
•    nath  Pundit,  Judges, 

Oral  evidence  (to  prove  non-payment  of 
consideration). 

Case  No.  16  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judgt  of  Shahabadj  dated  the  4th 
October  1866,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  2gth  May  186$, 

Shaikh  Walee  Mahomed  (Plaintiff), 
Appellant, 

versus 

Shaikh  Kumur  All  and  others  (Defendants), 

Respondents,         ^ 

Mr,  C,  Gregory  for  Appellant. 
Baboo  Romanath  Bose  for  Respondents. 

Oral  evidence  is  admissible  to  prove  that  consideration 
has  not  been  paid  at  all  or  in  full,  notwithstanding  the 
recital  in  the  oond  that  full  consideration  has  been  paid. 

Pundit,  J, — The  special  appellant  objects 
that  the  Lower  Appellate  Court  has  received 
oral  testimony  to  prove  that,  for  the  bond  ad- 
mitted by  the  defendant  to  have  been  execut- 
ed, no  consideration  w^s  paid.  He  also 
pleads  that  he  should  obtain  a  decree  against 
defendant  who  admits  his  claim. 

Of  the  last  plea  the  special  tfppellant  can- 
not make  anything.  • 

As  regards  the  first,  we  observe,  first,  that 
it  is  too  late  for  the  special  appellant  to  urge 
this  plea,  as  the  Lower  Appellate  Court  has 
taken  the  present  view  in  compliance  with 
suggestions  thrown  out  by  the  order  of  re- 
mand previously  passed  by  this  Court; 
moreover,  we  are  not  aware  that  it  is  illegal 
in  such  a  case  as  this  to  receive  evidence  to 
prove  that,  notwithstanding  the  bond  recit- 
ing that  full  consideration  has  been  paid,  no 
consideration  at  all,  or  that  no  full  considera- 
tion, was  paid. 

We,  accordingly,  see  no  reason  to  interfere, 
and  reject  the  special  appeal  with  costs.  . 


The  30th  April  i86'7. 

Present : 

The  Hon'ble  L.  S.  Jackson  and.W.  Markby, 

Judges. 

Pre-emption. 

Case  No.  2912  of  1866. 

Special  Appeal  from  a  decision  passed  h 
the  Judge  of  Patna,  dated  the  27/i 
August  1866,  7nodifying  a  decision  pits- 
ed  by  the  Moonsiff  of  that  Diitml, 
dated  the  6th  December  186^, 

Mohunt  Ajoodhya  Pooree  and  others 
(Plaintiffs),  Appellants, 

versus 

Sohun  Lai  and  others  (Defendants), 
Respondents, 

Baboo  Khettur  Mohun  Mookerjet 
for  Appellants. 

No  one  for  Respondents. 

A  claim  to  pre-emption  should  be  made  as  sooa  aj 
the  claimant  becomes  aware  of  the  completion  of  tfie 
sale. 

Jackson,  /.—It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  ongbt 
to  be  affirmed. 

The  special  appellant's  pleader  has  refer- 
red us  to  Section  3,  4th  Chapter  of  Macnagb- 
ten's  Principles  of  Mahomedan  Law,  which 
is  to  this  effect :  '*  The  right  of  pre-emption 
"  cannot  take  effect  until  after  the  sale  is 
"  complete  as  far  as  the  interest  of  the  seller 
"  is  concerned."  I  understand  the  decisioQ 
of  the  Zillah  Judge  on  the  first  appeal  to 
mean  this,  that,  whereas  the  plaintiff  shoald 
have  alleged  and  proved  that,  as  soon  as  lie 
became  aware  of  the  fact  of  sale,  that  is,  of 
the  sale  being  complete,  he  had  made  lus 
claim  of  pre-emption,  instead  of  alleging  or 
proving  that,  he  only  alleged  and  proved  that, 
as  soon  as  he  received  intelligence  of  ihc 
decree  of  the  Appellate  Court,  by  which  the 
right  to  possession  was  finally  adjudicated 
upon,  he  then  made  his  claim.  It  appearsto 
me  perfectly  clear  that,  not  the  decree  of  the 
Zillah  Court,  but  the  fulfilment  of  the  con- 
dition of  the  kutkobalah  and  determinaUon 
of  the  year  of  grace  completed  the  sale ;  and 
that,  as  soon  as  he  became  awar^  of  that  fadi 
he  ought  to  have  preferred  his  claim. 

The  argument  of  the  \'akeel  for  the  spe 
cial  appellant  appears  to  me  wholly  untena^e, 
and  the  judgment  below  correct.  /* 

Markby,  J,—\  am  of  the  same  opinion. 
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The  30th  April  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

MMfleprofit»-S«ctsoii  11,  Act  XXIIJ.  of  zS6i. 

Case  No.  418  of  1866. 

Kigular  Appeal  from  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  Tirhooi, 
dated  the  ^h  September  t866. 

Baboo  isBur  Dutt  Singh  and  others  (PlaiiMiffs), 

Appellants, 

versus 

Allack  Misser  and  others  (Defendants), 
Respondents, 

Baboos  Dwarkanaih    Mitier    and    Unnoda 
Perthad  Banerjee  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Mohesh  Chunder 
Chffwdhry  for  Respondents. 

Section  11,  Act  XXIII.  of  1864,  does  not  bar  a  sepa- 
rate suit  for  mesne-profits  when  there  was  no  adjudica- 
tion whatever  in  tne  matter  of  mesne-profits  in  the 
former  suit  for  poMessioiu 

Glover,  J, — ^This  was  a  suit  to  recover 
mesne-profits  together  with  interest,  accru- 
ing on  certain  lands  decreed  to  the  plaintiffs 
in  1858. 

It  will  be  unnecessary  for  us  to  state  the 
case  further,  as  the  Principal  Sudder  Atneen 
has  dismissed  the  plaindif  s  suit  on  a  preli- 
minary issue,  holding  that  the  claim  ought 
to  have  been  included  in  the  original  suit  for 
possession,  and  that  a  fresh  suit  for  wassilat 
would  not  lie  in  accordance  with  Section  11, 
ActXXIILof  1861. 

This  is  the  only  point  for  consideration 
in  appeal. 

And  on  it  we  have  no  doubt  whatever 
diat  (he  Principal  Sudder  Ameen  is  wrong. 

Section  11,  Act  XXIII.  of  1861,  refers  to 
suits  in  which  the  mesne-profits  themselves 
have  been  4^creed,  but  where  the  amount 
has  not  been  fixed,  and  not  to  cases  where 
there  has  been  no  adjudication  whatever  in 
the  matter.  The  meaning  of  the  Section 
ts  very  clear.  Where  a  party  sues  for  both 
possession  and    mesne-profits,  aod   gets  a 
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decree  for  all  that  he  claims,  but  no  specifi- 
cation of  the  amount  to  be  paid  to  him  as 
wassilat,  this  Section  prohibits  a  fresh  suit 
for  ascertaining  chat  amount)  bat  to  bring 
it  into  play  mesne^rofits  iMist  have  been 
part  of  the  subject-matter  of  the  original 
claim. 

The  Principal  Sudd^  Ameen  has  based 
his  judgment  on  a  ruling  of  the  High  Court 
in  the  case  of  Beer  Chunder  Joobiaj,  VI. 
Weekly  Reporter  a6«  But  in  tfan  cftw  the 
point  for  decision  was  whether  a  Court  exe- 
cuting a  decree  could  award  interest  when 
the  Court  making  the  decree  had  passed  no 
order  on  the  point. 

And,  moreover,  the  explanation  which  the 
learned  Judges  gave  of  Section  11  of  Act 
XXIII.  of  1 86 1  had  reference  to  cases 
where  the  tnntssltni  fttnn  the  decretai  order 
was  of  some  port!oti  xA  what  had  been  the 
subject  of  the  fkrigtuttl  suit ;  it  did  not  flN^y 
to  cases  where  the  reUeif  eoaglit  in  the 
second  suit  had  never  been  asked  for  ia  the 
first. 

Section  lo,  Act  VIII.  of  1859,  ^ys  down 
in  the  most  diatiAct  torms  that  it  chum  for 
the  recovery  of  land,  and  a  claim  for  (he 
mesne-profits  of  such  land,  shall  be  /^p'f*1r)H 
distinct  causes  of  action. 

There  are  several  ruUngs  of  this  Court  in 
support  of  the  ji|M)ellaat's  case.  In  ftegular 
appeal  No.  333  of  1866,  Gour  Kisbea  Singh 
versus  Fukaer  Chuad,  decided  oa  the  9^1  of 
April  1867,*  precisely  the  aame  <)uefition  was 
raised ;  and  it  was  held  that,  as  then  was  no 
question  of  raesae-piofits  n^sed  or  decided 
in  the  first  suit  ior  possession^  a  seooBd  suit 
to  recover  them  would  lie. 

And  the  -same  principle  was  laid  dowa  in 
the  Full  Bench  Rulii^  of  the  i$th  Septem- 
ber  186^,  t  ZII0.,  that  Section  u.  Act  XXIII. 
of  1861,  OB^  ^^lies  where  |Mq«eaft  of 
iatereet  or  mesaa-^ro&ts  is  provided  for  ia 
the  origiaal  decfee,  and  ev«i  then  not  in 
respect  of  all  questions  that  might  arise. 
The  Judges  aay :  '<  It  clearly  could  not  have 
''been  intended  to  determine,  it  aaay  be 
"contrary  to  the  tenns  of  t^  deoeee^  or  in 
« the  abttHK^e  of  any  decision  on  the  subjeoC^ 
"whether  interest  or  mesne^pnofits  wem  or 
"  were  not  payabde." 

We  tbink,  therefore,  that  the  |riaintlffa 
suit  was  perfectly  admissible,  and  we  rasuMid 
the  papers  to  the  Principal  Sudder  Aneea 
for  a  decision  on  the  merits  as  to  the  claim 
for  wassilat ;  the  costs  of  this  ai^>eal  will  ba 
on  the  resptfident 

1 5^#  6  W.  R.  (MjsGcllantoufr),  p.  J 9^ 
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The  30lh  April  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  W. 
Markby,  Judges, 

Attached  property— Sale. 
Case  No.  2939  of  1866. 

Special  Appealfrom  a  decision  passed  by  the 
Additional  Judge  ofjessore^  dated  the  26th 

■  July  1S66,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  that  Dis- 

'-  trict,  dated  the  21st  November  186$, 

Prannath  Mitter  (one  of  the  Defendants), 

Appellant^ 

versus 

Shuxnboo  Chunder  Natb  (Plaintiff), 
Respondent. 

'  Bahoos  Hem  Chunder  Boner jee  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

Where  a  judgment-debtor  raised  a  sum  of  money  by 
a  sale  of  part  of  the  attached  property,  and  devoted 
tome  part  of  that  money  to  a  payment  on  account  to 
the  ]udgment>creditor,  and  the  judgment-creditor 
thereupon  withdrew  from  the  execution  and  from  the 
attachment  of  the  property — Held  that  the  attach- 
ment would  not  invaiidate  the  sale. 

Jdchson,  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  is 
quite  right. 

In  this  case  the  property  in  question  had 
been  attached  presumably  in  a  regular  manner 
by  the  issue  of  a  written  order  prohibiting 
alienation.  Shortly  after  such  attachment, 
the  judgment-debtor  enters  into  a  negotiation, 
whereby  he  raises  a  sum  of  money  by  a  sale 
of  part  of  the  premises,  and  devotes  some 
part  of  that  money  (it  is  not  clear  how 
much)  to  a  payment  on  account  to  the  judg- 
ment-creditor, and  the  judgmeftt-creditor  (as 
the  Judge  informs  us)  thereupon  withdrew 
from  the  execution  and  from  the  attachment 
of  the  property.  I  think  it  must  be  consider- 
ed that  that  sale  and  the  withdrawal  of 
proceedings  in  execution  by  the  judgment- 
creditor  were  parts  of  one  whole  transaction ; 
that  the  judgment-creditor  consequently 
assented  to  the  sale  and  waived,  for  the  time 
being,  all  right  that  he  had,  by  way  of  at- 
tachment, over  that  property.  The  sale 
having  taken  place  in  that  way,  the  rights 
of  the  judgment-debtor  passed  to  the  person 
fo  whom  he  sold.  If  the  judgment-creditor 
had  been  no  party  to  the  transaction,  of 
course  the  sale  would  have  been  subject  to 
the  attachment  and  execution,  and  the  sale  by 
the  judgment-debtor  would,  probably,  at  the 


instance  of  the  creditor,  have  been  declared 
null  and  void.  But,  as  the  judgment-creditor 
was  a  party  to  the  transaction,  and  as  be 
withdrew  his  execution  and  attachment, 
that  attachment  would  certainly  not  invalid- 
ate the  s^le.  Under  these  circumstances 
months  after,  when  a  third  party  comes  in 
and  purchases  that  portion  of  the  decree 
which  still  remained  unexecuted,  and,  under 
the  right'  so  obtained,  he  causes  a  fresh 
attachment  of  that  property  as  if  any  right 
or  interest  in  it  still  remained  to  the 
judgment-debtor,  I  think  it  cannot  be  con- 
tended that  anything  was  taken  by  the 
purchaser  under  such  a  sale. 

I  think  the  decision  of  the  Lower  Appellate 
Court  must  be  aflSirmed  with  costs. 

Markby,  J, — I  am  of  the  same  opinion. 


The  and  May  1867. 
Present : 

The  Hon'ble  J.  P.  Norman,  W.  S.  Seton- 
Karr,  and  L.  S.  Jackson,  Judges. 

High  Court  (Powers  of  superintendence  of)— 
Release  of  person  imprisoned  in  ezecutioa  ol 
an  old  summary  decree  for  rent  against  bis 
father. 

Petition  complaining  of  an  order  pctsstd  by 
Mr,  W,  R.  Davis,  Deputy  Collecior  of 
Purneah,  dated  the  nth  January  1S67, 

Gopal  Singh,  Petitioner, 

versus 

The  Court  of  Wards  on  behalf  of  the  Maha- 
rajah of  Durbhangah,  Opposite  Party, 

Messrs.  R.  T.  Allan  and  R.  E,  TwidaU  lor 

Petitioner. 

Baboo  Kishen  Kishore  Ghose  for  Opposite 

Party. 

Where,  in  execution  of  a  summary  decree  for  n 

obtamed  under  Regulation  VII.  of  1799  in  1851 * 

the  father  of  the  petitioner  and  another,  the  peciooaer 
was  arrested  and  lodged  in  jail  in  January  1867— HVLD 
by  the  majonty  of  the  Court  (Norman,  J.,  dissentiwr) 
that  the  High  Court  could  not,  under  the  general  po! 


of  supenntcndcnce  vested  in  it  by  Section   15  "of  the 
High  Court's  Act  or  Section  16  of  the  Letters 
interfere  to  order  the  release  of  the  petitioner. 

Norman,  J.-^This  was  a  rule  calling  ^ 
the  Collector  of  Purneah  as  representing  the 
Court  of  Wards  and  the  General  Manager  of 
the  Durbhangah  estates  appointed  under  the 
Court  of  Wards,  to  show  cause  why  an  order 
of  the  Deputy  Collector,  made  in  a  case 
wherein  the  General  Manager  under  the 
Court  of  Wards  was  decree-holder,  and  Gop«l 
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Singh  jadgment-debtor,  should  not  be  quash- 
ed as  having  been  made  without  jurisdiction, 
and  why  the  petitioner  should  not  be  dis- 
charged out  of  custody,  on  the  ground  that 
there  was  nothing  to  warrant  the  order  for 
bis  arrest. 

The  general  manager  under  the  Court  of 
Wards  on  behalf  of  the  Durbhangah  Rajah 
brought  a  snmnfory  suit  under  Regulation 
VII.  of  1799  in  Zillah  Purneah  against  Tej 
Narain  Singh,  and  obtained  a  decree  on  the 
loth  of  December  1851  for  Rupees  8,205. 
On  the  death  of  Tej  Narain  Singh,  the  case 
was  struck  of!  the  file.  On  the  4th  of  July 
1 86 1,  the  plaintiffs  prayed  for  execution 
against  Gopal  Singh  as  heir  of  Tej  Narain 
Singh,  but  the  case  was  again  struck  off 
the  file,  no  proof  of  heirship  having  been 
given. 

After  this  the  decree-holder  applied  from 
time  to  time  for  execution  of  his  decree,  but 
of  these  applications  Gopal  Singh  had  no 
notice,  he  being  a  resident  of  Bhaugulpore. 
On  the  13th  of  September  1866,  the  decree- 
bolder  applied  for  execution  of  his  decree,  and 
procured  an  order  from  the  Court  of  the  Col- 
lector of  Purneah  for  the  arrest  of  Gopal 
Singh.  Gopal  Singh  was,  accordingly,  ar- 
rested on  the  2 1  St  of  September.  On  the 
36th  Gopal  presented  a  petition  objecting  to 
the  arrest  on  various  grounds.  His  petition 
was  rejected  by  the  Collector  on  the  2nd  of 
October.  Gopal  Singh,  amongst  other  an- 
swers, denied  that  he  was  in  possession  of 
any  property  by  inheritance  from  his  father 
Tej  Narain.  The  Collector  referred  it  to  a 
Deputy  Collector  to  enquire  whether  Gopal 
^ingh  was  in  possession  of  any  such  property 
as  heir  of  his  father,  and  on  the  i  ith  of  Janu- 
ary 1867  the  Deputy  Collector  found  that  he 
was  in  possession  of  some  land  as  such  heir, 
and  ordered  that  he  should  be  imprisoned  and 
remain  according  to  custom  in  the  Civil  Gaol 
of  Purneah. 

The  proceedings  are  headed  ''  In  the  Court 
of  the  Collector,  Zillah  Purneah." 

It  appears  clear,  and  indeed  was  not  dis- 
puted by  Baboo  Kishen  Kishore  Ghose,  who 
appeared  for  the  Collector  to  show  cause 
against  the  rule  that  in  summary  proceedings 
under  Regulation  VII.  of  1799  the  personal 
property  of  the  defaulter  may  be  distrained, 
his  person  attached,  and  the  talook  or  tenure 
of  the  defaulter  may  be  brought  to  sale  for 
the  arrears  of  rent  which  may  have  accrued 
upon  it. 

Regulation  VIII.  of  18 19,  Section  18,  Clause 
4,  which  was  referred  to,  contains  an  express 
declaration  that  no  summary  decree'for  arrears 


shall  be  considered  to  warrant  the  subjecting 
other  real  property  belonging  to  the  defend- 
ant in  such  action  to  sale  in  execution ;  and 
that,  \i  the  plaintiff  should  be  desirous  of 
having  any  estate,  or  house,  or  landed  proper-^ 
ty  of  the  defaulter  brought  to  sale  in  satisfac- 
tion of  his  claim  for  rent,  it  will  be  necessary 
for  hinwto  instiiuie  a  regular  suit  far  thai 
purpose^  notwithstanding  the  existence  of  a 
summary  award  in  his  favor. 

It  is,  in  fact,  admitted  that  there  is  no  law 
or  Regulation  under  which  the  Collector  can 
justify  the  proceedings  against  Gopal  Singh 
as  heir  of  Tej  Narain  Singh. 

The  question  is — Has  the  High  Court 
power  to  quash  the  orders  which  have  issued 
from  the  Collector's  Court  ? 

By  the  15  th  Section  of  the  Act  for  estab- 
lishing High  Courts  of  Judicature  in  India* 
24  and  25  Victoria,  Chapter  IV.,  it  is  enacted 
that  each  of  the  High  Courts  established 
under  this  Act  shall  have  superintendence 
over  all  Courts  which  may  be  subject  to  its 
appellate  jurisdiction. 

The  term  "superintendence"  is  one,  not 
only  quite  intelligible  in  itself,  but  it  has  a 
legal  force  and  signification  which  are  per- 
fectly well  known  to  the  Legislature. 

In  3  Blackstone's  Commentaries,  page  1 10, 
it  is  pointed  out  that  ''  it  is  the  peculiar  busi- 
"ness  of  the  Court  of  King's  Bench  to  j»- 
*'  periniend  all  inferior  tribunals,  and  therein 
"  to  enforce  the  due  exercise  of  those  judicial 
"  and  ministerial  powers  with  which  the 
"Crown  or  Legislature  have  invested  them, 
"  and  .this,  not  only  by  restraining  their 
"  excesses,  but  also  by  quickening  their  negli- 
"gence  and  obviating  their  denial  of  jus- 
"  tice." 

See  further  Bacon's  Abridgment,  title 
Mandamus  Titles  (D.)  (£.),  and  cases  cited 
— Tapping  cm  Mandamus,  pages  105,  230, 

In  Bacon's  Abridgment,  title  Prohibition,  it 
is  said:  "As  all  external  jurisdiction,  whether 
"  Ecclesiastical  or  Civil,  is  derived  from  the 
"  Crown,  and  the  administration  of  justice  is 
"  committed  to  a  great  variety  or  Court?, 
"hence  it  has  been  the  care  of  the  Crown 
"  that  these  Courts  keep  within  the  limits  and 
'^  bounds  of  their  several  jurisdictions  pre- 
"  scribed  to  them  by  the  Laws  and  Statutes  of 
"  the  Realm."  ♦  ♦  "  The  superior  Courts  at 
"Westminster  having  a  superintendence 
"  over  all  inferior  Courts  may,  in  all  cases  of 
"innovation,  award  a  prohibition.  In  this 
"  the  power  of  the  Court  of  King's  Bench 
*'  has  never  been  doubted  being  the  superior 
"  Common  Law  Conn  of  the  Kingdom." 
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Esttrclsing  th'rs  most  salutary  power,  the 
Courts  at  Westminster,  and  particularly  the 
Court  of  Queen's  Bench,  by  decisTons  which 
may  be  counted  by  thousands,  have  kept  all 
"the  inferior  Courts  in  the  Kingdom  within  the 
Ihnits  of  their  several  jorisdicttons.  Prohi- 
bftkms  lie  to  persons  or  bodies  pretending  to 
be  Coufts  if  they  assume  to  exercise^jurisdic- 
tion  as  such.  These  prohibitions  have  issued 
to  the  Pope's  Collector  assuming  jurisdiction 
M  a  spiritual  Court-^to  a  Bishop  pretending 
U>  visitatorial  authority — to  a  Court  calling 
itsfitf  a  Court  of  Honor.  See  Comyn's  Digest 
A.  I,  F.  II,  per  Holt,  Chief  Jastice,  Salkeld's 
Reports  553. 

This  power  of  superintendence  is  entirely 
distinct  from  the  jurisdiction  to  hear  appeals. 
if  the  inferior  Court,  after  hearing  the  parties, 
comes  to  an  erroaeous  decision,  either  in  law 
of  fact,  on  a  matter  within  Its  jurisdiction,  the 
Court  having  power  of  superintendence  never 
imerferes.  The  only  mode  of  questioning 
the  propriety  of  such  a  decision  is  by  ap- 
peal. 

In  order  to  see  over  what  Courts  the  High 
Court  has  a  power  of  superintendence,  we 
must  look  to  the  15  th  Clause  of  the  Charter 
of  1862  by  which  it  is  ordained  that  the 
High  Court  shall  be  a  Court  of  Appeal  from 
the  Civl!  Courts  of  the  Bengal  Division  of  the 
Pjresfdency  of  Fort  William  and  from  all  other 
Courts  whether  within  or  without  the  said 
Bengal  Division  from  which  there  is  now  an 
appeal  to  the  Court  of  Sudder  Dewanny 
Adawlut  at  Calcutta — ^and  shall  exercise  ap- 
pellate jurisdiction  in  such  cases  as  are  sub- 
ject to  appeal  to  the  said  Court  of  Sudder 
Dewanny  Adawlut  by  virtue  of  any  law 
or  Regulation  now  in  force,  or  shall  become 
subject  to  appeal  to  the  said  High  Court  by 
virtue  of  such  Law  and  Regulation  relating 
ta  Civil  Procedure  as  shall  hereafter  be 
made  by  the  Governor-General  in  Council. 

The  first  branch  of  this  Clause  constitutes 
the  High  Court  a  Court  of  Appeal  from  the 
several  Courts  therein  mentioned  in  general 
texms,  while  the  second  branch  indicates 
the  casea  in  which  such  appellate  powers  are 
to  be  exercised. 

By  Section  160  of  Act  X.  of  1859,  an 
appeal  was  given  ib  certain  eases  to  the 
Cowt  of  Sadder  Dewanny  Adawhit  from  the 
GoUector's  Court;  by  Section  r6i,  a  special 
apptftl  from  the  decisions  of  a  Judge  on 
a^al  from  a  Collector. 

Ap|>eab  from  the  decisions  of  Collectors' 
Cdurts  to  the  Sadder  Dewanny  Adawlut  in 
suits    under   Rqgulaiioa  IL   oip  1819  were 


given  by  the  26th  and  3Gth  Secdons  of  tfait 
Regulation. 

A  suit  in  the  nature  of  an  appeal  from  the 
decision  of  a  Collector  or  proceedings  under 
Regulation  VII.  of  1822  by  the  23rd  SeciioQ 
of  that  Regulation. 

If  I  were  obliged  to  (Jecide  that  point,  I 
am  not  sure  that  I  should  not  be  prepared  to 
hold  that,  under  the  15th  Clause  of  the 
Charter  of  1862,  the  High  Coon  was  ooo- 
stituted,  in  general  terms,  a  Court  of  Appeal 
from  the  Collector's  Court  whenever  the 
Collector  acts  judicially.  For  my  present 
purpose,  it  is  not  necessary  for  me  to  ex- 
press an  opinion  on  that  point. 

it  ts  clearly  constituted  a  Court  of  Appesi 
from  the  Collector's  Court  exercising  ym^ 
diction  in  suits  for  rent  since  the  passing  d 
Act  X.  of  1859. 

It  is  equally  clear  that  the  High  Couit. 
under  the  15th  Section  of  the  Charter  Act 
has  superintendence  over  the  CoHeGtors 
Court  dealing  with  such  suits  for  rent. 

By  the  i6th  Section  of  the  Charter  of 
1866,  it  is  ordained  that  the  High  Co«rt  shaB 
be  a  Court  of  Appeal  from  the  Civil  Courts 
of  the  Bengal  Division  of  the  Presideocy 
of  Fort  William  and  from  all  other  Covits 
subject  to  its  superintendence,  and  shaB 
exercise  appellate  jurisdiction  in  such  cases 
as  are  subject  to  appeal  to  the  High  Cooil 
by  virtue  of  any  Laws  or  Regulaiiotts  nov 
in  force. 

Thus,  the  existing  Charter  assumes  that 
the  Collector's  Court  is  subject  to  the  super- 
intendence of  the  High  Court,  and  by  thai 
description  alone  constitutes  the  High  Coon 
a  Court  of  Appeal  from  it.  If  the  High 
Court  has  not  a  power  of  superintendence 
over  the  Collector's  under  Act  X.,  the  High 
Court,  as  constituted  by  the  Charter  of  iSft. 
has  no  power  of  appeal  from  it. 

Now,  if  the  Collector's  Court,  described 
in  Act  X.  as  a  Court  having  jurisdiction  to 
entertain  suits  for  rent,  is  to  be  taken  as  a 
Court  which  existed  antecedently  to  il« 
passing  of  Act  X.  of  1859,  if  the  i48tfa  Sec- 
tion is  no  more  than  a  Clause  regulating  dsc 
proceedings  of  the  Court,  and  empowerisf 
the  Collector  to  hold  his  Court  in  any  pfaec 
within  the  limits  of  his  district,  if  it  be  one 
and  the  same  Court  as  that  which  entertain- 
ed summary  suits  under  Regulation  VIII.  of 
1 83 1,  its  powers  being  merely  "modified  by 
the  latter  Act,  it  would  be  clear,  and  a  nnt> 
ter  beyond  controversy,  that  our  general 
powers  under  the  t5th  Section  will  enable  os 
to  superintend  all  its  operations  whether  hi 
smnmaiy  suits  or  in  suits  under  Act  X. 
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If,  however,  the  Collector's  Court  under 
Act  X.  is  to  be  treated  as  a  new  Court  con- 
stituted by  Section  148,  and  regulated  by  the 
Sections  which  follow,  and  if  we  have  the 
power  of  superintending  the  Court  as  con- 
stituted by  Act  X..  then,  in  order  to  see  whe- 
ther we  have  the  power  of  interfering  with 
the  Collector's  proceedings  in  the  present 
case,  we  must  ^  what  power  he  has  exer- 
cised or  professed  to  exercise,  or  which 
comes  to  the  same  thing,  what  powers  he 
must  be  taken  to  have  exercised.     ■ 

By  Section  23  of  Act  X.,  it  is  enacted 
that  all  suits  for  arrears  of  rent  due  on  ac- 
count of  land  shall  be  cognizable  by  Collect- 
ors of  land-revenue,  and  shall  be  instituted 
and  tried  under  the  provisions  of  that  Act, 
and,  except  in  the  way  of  appeal  as  provided 
by  that  Act,  shall  not  be  cognizable  in  any 
other  Courts  or  by  any  other  officer,  or  in 
any  other  manner. 

Regulations  VII.  of  1799  and  VIII.  of  1831 
were  repealed  by  Act  X.  of  1859,  except  as 
to  proceedings  commenced  before  tl^t  Act 
came  into  force,  f.  e,y  the  ist  of  August  1859. 

The  proceedings  against  Gopal  Singh  as 
heir  of  Tej  Narain  were  not.  commenced 
until  after  the  repeal  of  those  enactments. 
They  were  in  no  sense  warranted  by  any- 
thing in  those  Regulations,  and  cannot  be 
said  to  have  grown  out  of,  or  to  have  been  a 
continuance  of,  any  proceedings  in  the 
summary  suit 

On  the  contrary,  they  were  wholly  new  pro- 
ceedings for  which  there  was  no  warrant 
under  the  law  or  precedent  according  to  the 
practice  of  the  Court. 

The  case  does  not  then  appear  to  fall 
within  the  exceptions  in  Section  i  of  Act  X. 
of  1859.  Whatever  the  Collector's  own 
notion  may  have  been,  his  orders  cannot  be 
treated  as  passed  by  a  Court  for  the  enforce- 
ment of  a  summary  decree  under  those  Re- 
gulations, because,  except  as  to  special  cases, 
of  which  that  before  us  is  not  one,  the  Regu- 
lations themselves  had  been  repealed,  and 
the  Collector's  power  to  hold  such  a  Court 
was,  therefore,  at  an  end.  The  Collector 
had  no  power  to  entertain  any  suit  or  pro- 
ceeding for  the  recovery  of  arrears  of  rent 
against  Gopal  Singh  as  heir  of  Tej  Narain, 
except  under  Act  X. 

It  is  clear  that,  in  ordering  the  commit- 
ment of  Obpal  Singh,  the  Collector  used 
powers  which  he  could  at  that  time  have 
only  exercised  as  a  Court  constituted  under 
ActX. 

The  proceedings,  as  we  have  seen,  are 
headed  ''  In  the  Collector's  Court,  Ziilah 


Purneah."  There  is  nothing  on  the  face 
of  the  proceedings  to  show  that  the  Collect- 
or professed  to  act  under  any  special 
powers.  The  proceedings  must  be  presum- 
ed to  have  taken  place,  under  such  judicial 
powers  as  the  Collector  then  possessed,  in 
that  which  was  the  Collector's  Court  in 
existence  at  the  time  when  the  orders  were 
passed.  This  is  no  mere  question  of  words. 
The  officers  of  that  Court  were  bound  to 
obey  orders  so  headed.  However  illegal  the 
proceedings  may  have  been,  the  nazir  could 
not  have  refused  to  execute  the  process ;  nor 
could  the  gaoler  have  refused  to  receive 
Gopal  Singh.  If  proceedings  had  been 
taken  for  a  wrongful  arrest  by  Gopal  Singh 
against  the  gaoler  or  the  nazir,  these  parties 
could  have  justified  themselves  as  acting 
under  the  orders  of  an  existing  Court  of  com- 
petent jurisdiction  having  power  to  try  all 
questions  relating  to  suits  for  arrears  of  rent. 
The  law  on  this  subject  is  fully  discussed  in 
the  case  of  the  Marshalsea,  10  Coke's  Reports 
76  A ;  see  also  Broom's  Legal  Maxims,  pages 
12  and  89  to  94.  The  Collector  cannot  con- 
tradict his  own  proceeding.  He  cannot  say : 
"  This  was  not  an  act  done  by  me  in  any 
"existing  Court.  I  was  a  mere  trespasser; 
"  I  was  acting  under  Regulations  which  are 
''  repealed,  and  exercising  the  functions  of  a 
**  Court  which  no  longer  existed." 

The  importance  of  the  heading  of  the  pro- 
ceedings is  illustrated  by  the  cases  of  An* 
drews  versus  Morris,  i  Queen's  Bench 
Reports,  page  3,  and  Carratt  versus  Morley, 
I  Queen's  Bench  Reports,  page  18.  They 
were  actions  of  trespass  against  officers  of 
Courts  of  Request.  In  both  cases  the  judg- 
ments of  the  Courts  of  Request  were  void. 
The  precept  to  the  Serjeant  was  in  the  first 
case  correct  In  the  second  case  it  did  not 
describe  the  Court  by  its  proper  style.  In 
the  first  case  it  was  held  that,  as  the  subject- 
matter  of  the  cause  was  within  the  general 
jurisdiction  of  the  Court,  the  Serjeant  was 
not  bound  to  look  beyond  the  warrant,  and, 
as  it  appeared  on  the  face  of  it  to  have  is- 
sued regularly,  he  was  justified.  In  the 
second  case  it  was  held  that  the  officer  was 
not  protected  by  a  warrant  which,  on  the 
face  of  it,  did  not  appear  to  be  authorized 
by  law. 

The  Collector  having  exercised  such  powers 
without  any  jurisdiction  or  warrant  in  law,  it 
would  have  been  competent  to  us,  by  virtue 
of  our  general  superintendence,  to  prohibit 
him  from  proceeding  further,  and  we  may 
now  quash  his  order  as  illegal. 
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In  a  matter  on  which  my  colleagues  en- 
tertain so  much  doubt,  I  should  hesitate  to 
exercise  our  extraordinary  jurisdiction  if 
I  could  see  that  the  applicant  had  any  other 
remedy. 

But  here  we  have  a  petitioner  who  has 
been  for  months  in  prison  for  a  debt  for  the 
payment  of  which,  as  far  as  we  can  judge  at 
present,  he  appears  not  to  be  liable.  Any 
suit  to  recover  the  amount  either  in  the  Col- 
lector's Court  under  Act  X.  of  1859,  or  by 
plaint  in  the  Civil  Court  founded  on  the 
decree,  would  be  apparently  barred  as  out  of 
time. 

Baboo  Kishen  Kishore  Ghose,  who  ap- 
peared for  the  Collector,  could  point  out  no 
means  by  which  the  prisoner  could  regain  his 
liberty.  He  suggested  that  he  might  bring 
a  suit  and  allege  that  he  had  not  inherited 
real  property  from  his  father.  But  that  is  not 
the  point.  Whether  he  inherited  lands  from 
his  father  or  not,  his  imprisonment  was  equally 
unjustifiable.  According  to  the  law  of  Eng- 
land and  the  law  of  this  country,  as  it  stood 
under  Regulation  111.  of  1793,  Section  10, 
Gopal  Singh  might  probably  have  had  a 
remedy  by  a  suit  for  damages  for  the  illegal 
imprisonment  against  the  Collector  as  having 
acted  without  jurisdiction.  But  that  remedy 
is  probably  taken  away  by  Act  XVIII.  of 
1850.  If  he  could  bring  such  a  suit,  it  would 
be  a  poor  remedy  if  he  must  remain  in  jail 
till  the  suit  were  decided.  We  have  seen 
that  he  could  probably  maintain  no  action 
against  the  nazir  and  gaoler. 

Under  Section  4  of  Regulation  VIII.  of 
1 83 1,  a  Commissioner  would  probably  not  in- 
terfere with  the  proceedings  of  the  Collector 
in  execution  of  his  own  decree.  That  appears 
to  have  been  the  opinion  expressed  in  a  letter 
from  the  Secretary  to  the  Government  of 
Bengal,  Revenue  Department,  tojihe  Secretary 
of  the  Sudder  Board  of  Revenue,  No.  14  li^, 
dated  the  i  ith  of  October  1836. 

However  that  may  be,  if  I  am  right  in  my 
construction  of  Section  i,  Act  X.  of  1859, 
Regulation  VIII.  of  1831  is  now  repealed  by 
Act  X.  of  1859,  and  such  jurisdiction  as  the 
Commissioner  had  under  that  Regulation  is 
gone. 

It  is  suggested  that  the  defendant  may 
apply  to  the  Government  of  Bengal  or  the 
Board  of  Revenue.  But  the  plaintiff  in  any 
such  case  as  the  present  has  a  right  to  be 
heard  to  say  that  the  proceedings  are  regular. 
He  is  not  to  be  lightly  deprived  of  that 
which  may  turn  out  to  be  his  legal  right,  the 
security  for  a  debt  which  he  claims  to  be  due 
to  him.     Neither  the  Government  nor  the 


Board  of  Revenue  are  Courts  of  Justice. 
They  have  no  power  to  enquire  into,  and 
cannot  determine  judicially  the  matter  in 
dispute.  They  would  hardly  be  likely  to 
order  the  discharge  of  the  defendant,  aad 
would  perhaps  not  be  justified  in  inteiieriog 
with  the  alleged  legal  rights  of  the  plaintiff. 

It  seems  to  me  that  it  would  be  a  grave 
reproach  on  the  administration  of  justice  if  t 
man  illegally  deprived  of  his  liberty,  im- 
prisoned by  the  order  of  a  Court  having  00 
jurisdiction,  has  no  remedy  in  a  Court  of 
Justice  to  regain  his  liberty,  but  must  beta 
prison,  because  the  highest  Court  of  Judicar 
ture  in  this  country  has  no  power  to  release 
him. 

After  a  very  careful  consideration,  I  have 
come  to  the  conclusion  that  we  have  an- 
thority  to  quash  the  Collector's  orders,  and 
that  we  ought  to  order  the  discharge  of  the 
prisoner.  I  would,  therefore,  make  the  nde 
absolute. 

Seton-Karr,  y. — This  is  a  case  in  which 
the  senior  Government  pleader  appears 
before  us  to  discharge  a  rule  served  on  the 
Collector  who  has  been  called  on  to  ^bam 
cause  why  the  applicant,  Gopal  Singh,  in 
whose  behalf  the  rule  was  procured  by  Mr. 
Allan,  should  not  be  discharged  from  custody. 
I  have  had  the  advantage  of  hearing  the 
whole  matter  twice  fully  argued ;  once  when 
sitting  with  my  brother  Norman,  and  again 
when  sitting  with  him  and  with  my  brother 
L.  S.  Jackson. 

The  facts  are  simple  and  are  not  in  dispute. 
In  the  year  1851,  a  summary  decision  for 
rent,  of  more  than  8,ocx)  rupees,  was  obtaioed 
against    the    father    of    the    applicant    and 

another. 

Subsequently  application  was  made,  on 
several  occasions,  to  execute  the 
against  the  father,  but  no  process  of 
tion  was  attempted  to  be  taken  oat  against 
the  present  applicant  until  i{56i,  after  his 
father's  death,  and  that  application  was 
struck  off  on  the  10th  of  April  1862,  as  there 
was  no  proof  of  heirship. 

In  the  autumn  of  last  year,  process  of 
cution  was  again  taken  out,  and  the 
applicant,  who  is  a  resident  of  Bhaugulpore, 
was  arrested  and  lodged  in  the  jail  at 
Purneah. 

The  matter  has  been  fully  andtably  ar^gued 
by  Mr.  Allan,  in  order  to  make  the  rule  ab« 
solute  ;  and  by  Baboo  Kishen  Kishore  Ghoae, 
in  order  to  have  the  rule  discharged. 

The  point  for  consideration  is,  after  all, 
whether  we  can    interfere  under  the    15th 
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Section  of  the  Charter  Act,  or  under  the  i6ih 
Section  of  the  Letters  Patent. 

I  have  considered  this  matter  very  atten- 
tively, and  I  am  quite  clear  that,  in  a  delicate 
matter  like  this,  involving  the  liberty  of  the 
subject  on  the  one  hand,  and  the  jurisdiction 
of  the  High  Court  on  the  other,  we  ought 
not  to  interfere  except  on  the  clearest  proof 
that  we  have  a  full  right  to  do  so,  and  that 
the  law  is  on  our  side. 

The  laws  quoted  in  the  margin  have  been 

_      ,  ^.       „     .         c  referred  to  in 

KeffuiatioD    II.  of  1703,  Sec.  4.      .,  r 

*  VII.  of  1799,    „     15.     ^^®  ^^"""Se  °^ 

XIX.  of  1S17,   „    15.     argument,  but 
XIV.  of  1824.  I  do  not  find 

VIII.  of  1831.  ^,    ^ 

that  any  one 

of  them  placed  the  Collector  under  the 
late  Sudder  Court  or  subjected  his  proceed- 
ings to  appeal  or  to  review  by  that  authority, 
or  by  the  Civil  Courts  Notoriously,  both 
the  law  and  practice  were  that  summary 
decisions,  passed  under  Regulation  VII.  of 
1799  and  other  laws,  could  be  annulled  by 
regidar  civil  suits  separately  brought  for 
that  purpose.  They  could  not  be  touched 
by  the  Civil  Courts  in  the  way  either  of 
revision  or  of  appeal. 

No  case  has  been  quoted  to  us  in  which 
either  the  late  Sudder  Court  or  the  High 
Court  ever  dealt  with  any  proceeding  of  a 
Collector  in  execution  of  a  decree  obtained 
under  Regulation  VII.  of  1799  '^  ^^^  ^^7  ^" 
which  we  are  now  asked  to  interfere.  No 
one  professed  ever  to  have  heard  of  any  such 
a  case.  And  a  Circular  of  the  late  Sudder 
Court  of  the  4th  of  January  1833,  quoted  on 
the  first  hearing  of  the  rule,  distinctly  lays 
it  down  that  Collectors  were  empowered  to 
execute  their  own  awards  independently. 

Had  the  decree  been  gained  under  the 
present  law,  viz.,  Aft  X.  of  1859,  I  do  not 
believe  that  we  should  have  been  able  to 
interfere  with  it  in  execution,  by  way  of 
appeal,  this  Court  having  already  held  that 
there  is  no  appeal  against  the  execution  of 
such  decrees.  At  the  same  time,  if  the  case 
had  been  one  under  Act  X.  of  1859,  ^"^  ^^ 
the  Collector  had  gone  entirely  beyond  his 
jurisdiction  in  executing  the  same,  I  think 
we  might  possibly  have  interfered  under  the 
power  vested  in  us  by  Section  15  of  the 
Charter. 

The  question,  therefore,  remains :  Can 
we,  as  a  Silperintending  Court,  interfere  in 
a  case  where  an  old  decree,  passed  at  a  time 
when  the  Collector  was  not  under  the  juris- 
diction of  the  late  Sudder  Court,  is  being 
executed ;  and  can  we,  as  the  Cqurt,  which 
i^a$  succeeded  to  all  the  powers  of  the  Sadder 


Court,  and  which  has  other  powers  besides, 
direct  the  release  of  the  applicant  ? 

I  think  the  interpretation  of  the  word 
"superintendence,"  used  in  the  15th  Section 
of  the  Charter  Act,  will  often  be  a  matter 
of  great  nicety,  and  that  it  behoves  us  to  be 
careful  in  exercising  any  special  jurisdiction 
which  we  may  conceive  ourselves  to  be 
vested  with 'under  that  phrase.  *" 

But,  in  the  present  case,  it  is  first  neces- 
sary to  enquire  whether  the  Collector,  carry- 
ing out  an  old  decree  which  was  not  itself 
in  any  way  appealable  to  the  highest  Civil 
Court  in  the  country,  falls  within  the  mean- 
ing of  the  words  used  in  the  15th  Section 
of  the  Charter  Act.  By  that  Section,  our 
Court  ''shall  have  ^superintendence  over  all 
"  Courts  which  may  be  subject  to  its  appel- 
^' late  jurisdiction,  and  shall  have  power  to 
"  call  for  returns,"  &c.,  &c.,  and  to  direct 
the  transfers  of  suit,  and  to  make  general 
rules  for  regulating  practice.  The  16th 
Section  of  the  new  Letters  Patent  merely 
constitutes  the  High  Court,  a  Court  of 
Appeal  from  the  Civil  Courts  and  from  other 
Courts  subject  to  its  superintendence.  But 
we  are  not  asked  to  deal  wiih  this  case  as 
a  Court  of  Appeal,  and  the  Letters  Patent  do 
not,  therefore,  apply  at  all.  Can  it  then  be 
said  that  the  Collector,  in  anything  that  he 
does,  is  generally  subject  to  our  appellate 
jurisdiction?  No  doubt,  in  cases  of  Act  X. 
of  1859,  appeals  are  preferred,  both  regular 
and  special,  to  the  High  Court  from  the 
orders  of  Collectors  and  Deputy  Collectors 
in  rent-suits,  and  in  rent-suits  only.  And, 
as  1  have  said,  if  the  Collector  went  beyond 
his  jurisdiction  in  any  matter  appertaining 
to  a  rent-suit  under  the  present  law,  we 
might,  even  if  the  matter  were  not  actually 
appealable,4i^ossibly  interfere  on  a  motion 
made  to  that  effect,  as  we  are  asked  to  do 
now.  But  I  express  no  decided  opinion  on 
this  point. 

Mr.  Allan  is,  no  doubt,  quite  correct  in 
stating  that  this  is  a  caseTof  apparently  great 
and  real  hardship ;  in  urging  on  us  that  it 
seems  monstrous  that  a  man  should  be 
suddenly  seized  in  another  district,  and  put 
into  jail  for  a  summary  rent-suit,  which 
only  bound  the  crops,  the  land,  or  the  de- 
faulter himself,  decreed  against  his  father 
16  years  ago ;  and  that  the  proper  remedy  of 
the  decree- holder  in  such  cases  was  either 
to  sell  the  tenure,  as  well  as  the  personal 
property  of  the  defaulter,  or  to  have  put  the 
defaulter  himself  in  prison  at  or  shortly 
after  the  decree  of  1851. 
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I  myself  never  heard  of  sucki  a  case  as 
that  of  a  man  being  suddenly  put  in  jail  for 
an  old  summary  rent-decree  passed  long  ago 
against  his  father  and  others,  and  several  of 
my  learned  colleagues  whom  I  have  consulted, 
and  who  have  had  great  experience  in  these 
matters,  never  heard  of  such  a  case ;  and, 
were  I  convinced  I  had  the  power,  I  should 
be  very  glad  to  interfere  in  the  applicant's 
behalf. 

But  I  cannot  hold,  on  anything  that  I 
have  heard  during  the  course  of  argument, 
that  the  words  of  the  Charter  quoted  give  us 
a  power  of  general  superintendence  over 
Collectors  in  all  matters,  or  that  we  can 
scrutinize  and  interfere  with  his  acts,  unless 
they  be  questioned  judicially  in  some  case 
from  which  an  appeal  lies,  or  unless  the 
matter  refers  to  some  case  in  which  the  Col- 
lector would  be  rightly  termed  a  Court 
**  subject  to  our  appellate  jurisdiction"  or  a 
"  Subordinate  Court."  Ordinarily  and  ad- 
mittedly the  Collector  is  not  under  the 
High  Court,  and  we  do  not,  in  his  case,  call 
for  returns,  or  direct  the  transfer  of  suits, 
or  prescribe  to  him  rules  of  practice. 

I  cannot,  however,  think  that  the  appli- 
cant is  so  wholly  without  a  remedy.  One 
remedy  suggested  by  Baboo  Kishen  Kishore 
was  that  the  applicant  should  bring  a  civil 
suit  to  show  that  he  had  not  inherited  any 
property  from  his  father,  and  that  the  Col- 
lects is  wrong  in  ruling  that  he  is  his 
father's  heir,  or  the  applicant  should  prove 
that  he  was  otherwise  not  personally  liable 
to  pay  the  arrears  of  rent  of  the  summary 
suit. 

But  there  arrears  to  me  a  shorter  remedy 
available.  The  Collector  is  placed  under  the 
control  and  supervision  of  the  Commissioner 
and  the  Board  of  Revenue,  to  say  nothing 
of  that  of  the  Executive  Government.  The 
summary  decree  is  one  sought  to  be  execut- 
ed on  behalf  of  the  Court  of  Wards  by  the 
Manager  of  the  Durbhangah  estates  who 
would,  I  have  no  doubt,  readily  listen  to 
any  suggestion  which  the  Commissioner  of 
the  Division  might  think  fit  to  make.  I 
will  venture  to  say  that,  if  any  hardship 
has  been  inflicted  on  the  applicant,  or  any 
severe,  unnecessary,  or  unprecedented  mea- 
sure has  been  had  recourse  to,  as  seems 
probable,  an  application  to  the  Commissioner 
would,  in  all  human  probability,  have  the 
efiectof  doing  that  which  justice  seems 
to  require. 

But,  for  my  own  part,  1  must  adhere  to 
the  rule  that  this  Court  should  not  interfere 
or  exercise,  its  power  in  an  extraordinary 


mode,  unless,  we  are  quite  satisfied  that  it 
have  jurisdiction  ;  and,  not  being  satisfied  that 
we  have  conferred  on  us  any  such  jurisdu^ioi 
or  power  of  interference  as  is  contended  for, 
I  would  discharge  this  rule. 

After  all,  on  the  arguments  which  ne 
have  heard  on  the  subject,  the  point  reallF 
resolves  itself  into  this. 

The  Collector  is  not  aeting  as  a  Coot 
established  by  Section  148,  Act  X.  of  185^ 
He  is  carrying  out,  as  the  law  empoveicd 
him  to  do  under  the  jurisdiction  which  re- 
mained to  him  in  regard  to  old  decrees  s^ 
proceedings,  an  old  decree  familiarly  knon 
as  a  "  huftum,"  or  one  obtained  under  R^ 
gulation  VII.  of  1799.  As  far  as  we  en 
judge,  he  has  acted  with  judicial  power  ib 
executing  the  decree  which  had  apparentlj 
been  kept  alive  by  sundry  processes,  and  is 
arresting  and  confining  the  defendant,  tbongk 
it  may  well  be  said  that  there  is  no  instance 
known  of  a  summary  rent-decree  having 
been  thus  carried  out  against  the  heir  d 
one  of  the  original  defaulters.  The  Collect- 
or's order  would  not  have  been  appealable 
to  the  late  Sudder  Court,  and  is  not  appeal- 
able to,  nor  liable  to  be  otherwise  called  in 
question  by,  the  High  Court  by  any  law  01 
Charter  that  I  can  find. 

Whatever  the  apparent  hardship  may  be, 
I  would  discharge  the  rule  and  leave  the 
applicant,  whom  otherwise  I  should  be 
desirous  of  assisting,  to  any  other  remedy 
available. 

Jacksofiy  J. — The  petitioner  obtained  a 
rule  of  this  Court,  calling  on  the  Collector 
of  Purneah  to  show  cause  why  the  order  (of 
Mr.  W.  R.  Davis,  a  Deputy  Collector),  dated 
nth  January  last,  under  which  the  petilion- 
er  remained  imprisoned  in  the  Civil  Jail  of 
Purneah,  should  not  be  set  aside  as  having 
been  made  wholly  without  jurisdiction. 

The  Collector  showed  cause,  and  the 
matter,  having  been  once  argued  before 
Norman  and  Seton-Karr,  JJ.,  has  now  been 
again  argued  before  those  two  learned 
Judges  and  myself. 

Two  persons  (brothers)  named  Tej  Naraln 
and  Thuckoo  Lai  having  jointly  taken  t 
lease,  Thuckoo  Lai  died,  and  the  zemindar 
afterwards  obtained  from  the  Collector  of 
Purneah  a  decree,  dated  loth  December 
185 1,  in  a  summary  suit  for  rent  against  the 
survivor.  c 

Subsequently,  the  judgment-debtor  Tej 
Narain  himself  died,  leaving  a  widow  and  a 
minor  son,  Gopal  Singh,  the  petitioner. 

No  further  proceedings  were  taken  at  that 
time,  and^'it  seems  that,  about  a  year  after* 
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yards,  namely,  on  the  30th  January  1853, 
two  other  brothers  of  the  lessees  entered  into 
an  engagement  with  the  zemindar  by  which, 
after  reciting  that  the  lease  had  been  taken 
for  the  benefit  of  all  the  four  brothers,  they 
made  themselves  jointly  responsible  for  all 
arrears  of  rent  existing  and  future. 

On  the  ist  August  1859,  A6t  X.  of  that 
year  took  effect,  and  the  previous  Regulations 
relating  to  summary  suits  for  rent  became 
repealed  except  as  to  proceedings  commenced 
before  that  date. 

On  the  4th  July  1861,  the  zemindar  ap- 
plied to  execute  his  old  summary  decree 
against  Gopal  Singh,  who  had,  I  suppose,  by 
this  time,  come  of  age,  and  who  dwelt  in 
Zillah  Bhaugulpore. 

It  appears  that  no  notice  of  the  applica- 
tion was  served  on  Gopal  Singh;  but  the 
proceedings  were,  on  the  loth  April  1862, 
taken  off  the  file  for  want  of  any  proof  that 
Gopal  was  the  heir  of  Tej  Narain. 

In  March  1863,  and  afterwards  from  time 
to  time,  the  application  was  renewed,  but 
wkhout  result,  apparently  in  consequenoe  of 
ho  property  liable  to  be  taken  in  execution 
being  found  within  the  jurisdiction. 

Finally,  on  the  15th  September  1866,  the 
decree-holder  applied  for  the  arrest  of  Gopal 
Singh.  He  was  arrested  accordingly,  taken 
to  Pameah,  and  then  committed  to  the  civil 
jail  on  the  '2  ist  of  that  month. 

On  the  26th  September,  he  made  a  peti- 
tion to  the  Collector,  in  which  he  objected  to 
his  being  made  liable.  This  petition  was 
referred  to  the  Deputy  Collector  by  whom, 
on  the  2nd  October,  it  was  overruled,  and 
the  decree- holder  was  required  to  produce 
evidence  of  Gopal  Singh  having  in  his  posses- 
sion assets  of  the  deceased  judgment-debt- 
or, Gopal  being  meanwhile  detained  in 
custody,  and  the  matter  finally  came  on  for 
hearing  before  the  Deputy  Collector  on  the 
nth  January  1867,  when  Gopal  Singh  was 
declared  to  be  liable,  and  ordered  to  be  im- 
prisoned "according  to  practice"  in  the 
civil  jail. 

The  ^actual  warrant  of  imprisonment  is 
not  before  iis,  but  the  rubookaree  or  pro- 
ceeding in  which  the  order  was  contained 
has  been  read  to  us.  It  is  headed  "  In  the 
Court  (Adawlut)  of  the  Collector  of  Pur- 
neah/'  and  Mr.  Allan  thereupon  contends 
that  Ahe  Collector's  Court  is  subject  to  the 
appellate  jurisdiction  of  the  High  Court; 
that,  consequently,  by  the  i5lh  Section  of 
the  Ad  for  establishing  High  Courts,  we 
have  sapenntendence  over  the  Court  of  the 
Collector ;  and  that,  by  virtue  of  4hat  power, 
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exercised  according  to  its  largest  meaning, 
the  order  before  us  ought  to  be  quashed. 

That  the  order  is  one  which  ought  to  be 
set  aside  if  we  have  authority  to  do  so,  has 
been  fully  shown,  and  admits  of  no  dispute.  • 

I  will  assume,  for  the  purpose  of  consider- 
ing this  question,  that  the  Section  referred 
to  is  applicable  to  all  Courts  or  tribunals 
over  which  we  have  our  appellate  jurisdic- 
tion, whether  limited  or  unlimited,  and  that, 
^*  g'i  we  could  exercise  over  the  Courts  con- 
stituted by  Act  X.  of  1859  all  the  superintend- 
ence, and  all  the  powers  of  calling  for 
returns,  of  directing  transfers,  and  issuing 
general  rules  conferred  by -the  15th  Section 
of  the  Statute. 

It  will  then  be  necessary  to  consider  whe* 
ther  this  is  a  proceeding  of  any  Court  sub^ 
ject  to  our  appellate  jurisdiction. 

It^  is  said  that  the  use  of  the  word 
"Adawlut"  or  "Court"  of  the  Collector  in 
the  proceeding  before  us  implies  the  only 
Collector's  Court  now  in  existence,  and 
Section  148  of  Act  X.  of  1859  is  referred 
as  constituting  the  Collector's  Courts  for  the 
purposes  of  that  Act.  (I  do  not  understand 
the  Section  in  that  sense,  but  merely  as  a 
distinct  provision,  the  Collector  to  hold  an 
Ambulatory  Court  in  any  part  of  his  juris- 
diction.) 

It  is  said,  also,  that,  as  no  proceedings  had 
been  commenced  against  the  petitioner,  Gopal 
Singh,  before  Ad  X.  came  into  operation, 
the  repealed  laws  cannot  be  applied  against 
him,  and  that,  consequently,  the  proce^ings 
complained  of  must  have  been  taken  under 
Ad  X.  of  1859,  and  under  no  other  law. 

From  these  premises,  the  conclusion  is 
pressed  upon  as  that  the  Collector's  order 
emanates  from  a  .Court  constituted  under 
Ad  X.,  and  is,  therefore,  liable  to  be  dealt 
with  under^Aiir  powers  of  superintendence. 

It  appears  to  me,  in  the  first  place,  that 
the  employment  of  the  vernacular  term 
"  Adawlut"  at  the  head  of  this  proceeding, 
if  it  can  be  invested  with  any  significance 
at  all,  by  no  means  imports  that  the  pro* 
ceeding  is  talien  in  the  Court  (or  Revenue 
Office)  of  a  Collector  or  Deputy  Collector 
exercising  any  powers  under  Act  X.  of  1859.* 


*  Note^—\%  tor  the  observation  that  the  Collector 
holds  no  "  Court"  otherwise  than  under  Ad  X.  of 
1 859,  that  appears  to  me  quite  unfounded,  see  Section 
23,  Clause  I,  Regulation  VII.  of  1822. 

The  words  of  that  Clause  appear  to  confer  upon  a 
Collector,  whenever  he  isacting  judicially  by  virtue  of 
any  Regulation,  the  power  of  a  Civil  Court,  bat  they 
do  not  make  his  Court  one  of  "  the  Civil  Courts  of  the 
Bengal  Division,"  &c. 
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It  is  quite  clear  that  there  might  be 
Collectors  and  Deputy  Collectors  acting 
under  that  law,  and  also,  in  proceedings 
commenced  before  1859,  acting  under  the 
old  Regulations,  and  the  word  '^Adawlut" 
would  be  equally  applicable  to  both. 

Indeed,  there  might  be  Deputy  Collectors 
entrusted  with  police-functions,  who,  under 
Section  164  of  Aft  X.  of  1859,  would  be 
incapable  of  exercising  any  judicial  powers 
under  that  Aft,  and  yet  who  would  be  fully 
competent  to  deal  with  cases  under  the  old 
law  of  summary  suits;  and  there  is  nothing 
before  us  to  show  what  powers  were  exer- 
cised by  Mr.  I)avis.  It  may  be  conceded, 
however,  that  he  was  not  incapacitated  from 
acting  under  A6t  X.,  yet  the  use  of  the 
word  Court  in  my  opinion  affords  no  ground 
for  assuming  that  he  was  so  acting,  and,  as 
I.  have  already  observed,  he  might  equally 
have  been  acting  otherwise. 

But  then  it  is  said  the  old  Regulations 
will  not  apply,  because  no  proceedings  had 
been  commenced  against  Gopal  Singh  before 
Ad  X.  came  into  operation,  the  execution 
against  him  being  treated  as  a  proceeding 
wholly  new,  subsequent  to  the  Aft. 

Now,  it  appears  to  me  to  be  of  little  im- 
portance, if  the  proceedings  are  not  under 
A^  X.9  whether  Regulation  VII.  of  1799, 
or  any  other  of  the  summar>'  suit  laws, 
apply  to  the  case  or  no.  For  it  is  in  re- 
spect of  the  jurisdiction  created  by  Aft  X., 
and  of  that  only,  that  an  appeal  lies  from 
the  Collector  to  this  Court,  and  as  to  the 
man}'  other  functions  exercised  by  the  Col- 
lector, this  Court  cannot  claim  either  appel- 
late power  or  superintendence.* 

Now,  I  think  it  quite  clear  that  the  exe- 
cution has  not  been  allowed  under  the  pro- 
visions of  Aft  X.  of  1859.  Sor  that  Aft 
contains  no  provisions  whatever  for  carry- 
ing out  proceedings  commenced  or  exe- 
cuting decrees  given  under  the  old  law; 
and  such  proceedings  were  clearly  meant 
to  be  carried  to  a  termination  under  the 
same  law  as  that  under  which  they  had 
begun. 

And  the  reason  of  this  is  obvious,  for 
Aft  X.  introduced,  not  merely  a  new  pro- 
cedure, but  conferred  a  new  chancter  of 
finality  on  the  Collector's  proceedings. 

^~~^^      ■ "    —     ■  ■  -  .  - 

*  Noie. — Wherever  by  the  Bengal  Regulations  a 
suit  was  allowed  in  the  nature  of  an  appeal  from  the 
decision  of  a  Collector,  it  lay,  not  in  the  Sudder  Court 
which  was  a  Court  of  Appeal,  but  to  the  proper  Court 
of  Original  Civil  Jurisdiction  in  the  ZilJah. 


The  order  of  a  Collector  under  the  old 
rent-laws  were  not,  indeed,  subject  to  appesd, 
except  on  the  single  pdnt  of  the  relevancy 
of  the  law,  but  they  were  liable  to  be 
questioned  and  wholly  set  aside  by  the 
parties  themselves  in  a  regular  civil  suit, 
whereas  the  decisions  of  a  Collector 
under  Act  X.  upon  the  matters  over  whkh 
he  is  invested  with  exclusive  juri$dictio& 
are  as  irreversible  as  those  of  any  other 
Court. 

Nor  can  I  see  that  an  application  to 
execute  the  decree  against  an  heir,  suppos- 
ing that  the  rent  law  permitted  such  t 
course,  could  be  designated  as  a  new  pro- 
ceeding. It  seisms  to  me  to  stand  on  the 
same  ground  as  substituting  the  heir  or  legal 
representative  for  the  defendant  in  a  suit 
If  either  of  these  could  be  called  new  pio- 
ceedings,  a  plaintiff  or  decree-holder  would 
often  be  barred  by  the  Law  of  Limitation. 

I  think,  therefore,  that  this  was  no  new 
proceeding  ;  but  that,  in  applying  to  execute 
his  decree  against  the  heir,  the  zemindar 
,  was  continuing,  though  irregularly,  proceed- 
ings commenced  before  Act  X.  came  into 
operation. 

But  this,  as  I  have  remarked,  appears  to 
me  immaterial,  and  it  is  on  the  ground  that 
the  order  did  not  appear  to  be,  and  was 
not,  and  could  not  have  been,  an  order  of 
any  Court  constituted  by  Act  X.  of  1859, 
that  I  am  of  opinion  this  Court  has  no 
power  under  Section  15  of  the  Act  of 
Parliament  to  set  it  aside. 

This  view  may  be  thus  stated  in  another 
way.  If  we  can  touch  this  order  ia  the 
way  of  superintendence,  we  must  do  it  as 
having  appellate  jurisdiction,  and,  if  so»  we 
'  have  that  jurisdiction  oyer  every  Collector 
I  carrying  out  proceedings  under  Regulation 
j  VII.  of  17Q9  commenced  before  Act  X.  of 
I  1859  came  into  operation. 

But,  by  the  i6th  Section  of  our  Letters 
Patent,  we  are  enabled  to  exercise  our  a|>- 
pellate  jurisdiction  only  in  such  (Mses  as 
are  by  law  subject  to  appeal.  Now,  the 
law  of  summary  suits  expressly  interdicted 
appeal  except  to  the  Commissioiier  on  one 
point  (the  relevancy  of  the  Regulation). 

Consequently,  we  should  have  an  ap- 
pellate jurisdiction  without  being  competent 
to  exercise  it  in  any  case  whatever,  which, 
it  seems  to  me,  is  absurd. 

What  other  mode  of  relief  may .  be  within 
the  petitioner's  reach,  is  a  question  whkfk 
I  do  not  think  it  necessary  to  discuss ;  and 
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whether  or  not  there  be  any  other  mode 
in  which  the  power  of  this  Court  may  be 
brought  to  bear  upon  the  case,  is  a  matter 
which  I  do  not  understand  to  be  at  present 
before  us. 

The  subject  being  of  some  importance, 
and  the  liberty  of  the  petitioner  being 
concerned,  I  h%ve  thought  it  my  duty  to 
state  at  some  length  the  reasons'  which  have 
led  me  to  the  conclusion  which  I  have 
formed,  and  I  regret  that,  after  the  fullest 
consideration,  I  have  been  unable  to  arrive 
at  the  same  conclusion  as  Mr.  Justice 
Norman. 


The  2nd  May  1867. 
Presenl : 

The  Honble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Stamp-duty— Unstamped  receipts  for  rent 

Cases  Nos.  375  and  414  of  1866  under 
Aa  X.  of  1859. 

Regular  Appeals  from  a  decision  passed  hy 
the  Assistant  Collector  of  Chufnparuny  dated 
the  i8th  July  1866, 

Baboo  Gour  Pershad  Singh  and  others 
(Defendants),  Appellants, 

versus 

Lalla  Nund  Lai,  Manager  on  behalf  of  Maha- 
rajah Rajendur  Kishore  Singh  Bahadoor 
(Plaintiff),  Respondent. 

Mr.  R.  T.  Allan  for  Appellants. 

Mr.  C.  Gregory  and  Baboo  Romanath 
Rose  for  Respondent. 

Where  no  application  was  made  to  the  Lower  Court  to 
receive  unstamped  receipts  for  rent  on  payment  of  the 
stamp-duty  and  penalty,  the  Appellate  Court  held  that 
it  was  not  in  a  position  to  order  their  admission  on 
such  payment. 

Jackson,  y.—^  #  ♦  #  Xhe 
final  objeaion  was  that  the  Deputy  Col- 
lector had  rejected  certain  unstamped  re- 
ceipts for  rent  which  had  been  tendered 
as  evidence  ^y  the  defendants. 

It  was  urged  that  they  ought  to  have 
been  allowed  to  have  these  receipts  stamped 
for  the  purpose  of  being  used,  and  we  were 
asked  to  make  that  order  in  the  appeal. 


*  No  report  of  the 
case  has  yet  appear- 
ed, but  the  judgment 
of  their  Lordships  is 

Rrinted  in  5  VVeek- 
j  Reporter,  page  55, 
Privy  Council  Rul- 
ings. 


On  this  point  a  case  was  cited*  in  which 

the  Judicial  Committee 
of  the  Privy  Council  had 
ordered  a  document  to  be 
stamped,  and  directed  a 
new  trial. 

That  case  differed 
widely  from  the  present 
There  the  documents  were 
papers  which  apparently  did  not  require 
a  stamp,  unless  it  was  sought  to  use  them 
as  evidence. 

The  documents  having  been  tendered  for 
that  purpose,  and  the  necessity  for  their  be- 
ing stamped  having  been  pointed  out,  the 
defendant,  who  tendered  them,  proposed  to 
have  them  stamped  then,  but  the  Principal 
Sudder  Ameen,  refusing  this,  rejected  them,' 
leaving  the  title  which  they  supported  to  be 
adjudicated  upon  in  a  fresh  suit  after  the 
defendant  should  have  had  the  documents 
stamped. 

It  need  hardly  be  said  that  such  a  course 
was  unreasonable,  tending  to  prolong  and  not 
to  put  an  end  to  litigation. 

The  receipts  tendered  in  this  case,  which 

c    .  *rvv     do  not  come  within  any 

of  ^862?"  '^'  0^  *e  exceptions,  are  im- 

peratively  required  to  be 

stamped,  and  the  person  receiving  payment 

of  money  is  liable  to  a  penalty  for  refusal  to 

provide  a  properly  stamped  receipt. 

Civil  Courts  are  authorized  to  receive  in 

e   ^.         ..  evidence  unstamped    in- 

Section  17,  lb.  ,  .  .f. 

**  struments  or  writmgs  on 

payment  of  the  stamp-duty  and  penalty, 
in  cases  where  the  stamp  might  be  impressed 
under  Section  15  of  the  Ad,  that  is,  in  cases 
where  the  Court  is  satisfied  that  the  omis- 
sion to  execute  the  writing  on  the  proper 
stamp  did  not  arise  from  intention  to  defraud 
the  GoverntlRnt 

Obviously  the  Appellate  Court,  not  being 
a  Local  Court,  would  be  unable  to  satisfy  it- 
self on  that  point,  even  if  it  were  at  liberty 
to  overrule  the  decision  of  the  Lower  Court 
upon  the  point. 

But  in  the  present  case  no  application 
of  the  kind  was  made,  so  far  as  we  are  in- 
formed, to  the  Deputy  Collector  at  all;  the 
defendants  having  insisted  either  that  the 
receipts  were  exempted,  or  that  it  was  the 
custom  for  the  plaintiff  to  grant  receipts 
unstamped. 

We,  consequently,  are  not  in  a  position  to 
make  an  order  that  the  receipts  be  now  ad* 
mitted  on  payment  of  the  duty  and  penalty* 
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The  22  nd  May  1867. 

Present : 

The  Hon'ble  G.  Loch  and  C.  P.  Hobbouse, 

Judges, 

Joint  Hindoo  Family— Inheritance— Widow. 

Stecial  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  BhauguU 
pore^  dated  the  26th  September  i866^ 
modifying  a  decision  passed  by  the  Moon- 
siff  of  Soorujgurrah,  dated  the  ^th  May 
jS66. 

Case  No.  3220  of  1866. 

Mussamut  Mooniah  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Teeknoo  (PlaintiffJ,  Respondent, 

Mr,  R,  E,  Twidale  for  Appellants. 

Baboos  Mohesh  Chunder  Chowdhry  and  Kalee 
Kishen  Sein  for  Respondent. 

Case  No.  51  of  1867. 

Mussamut  Teeknoo  (Plaintiff),  Appellant, 

versus 

Mussamut  Mooniah  and  others  (Defendants), 

Respondents, 

Raboos  Mohesh  Chunder  Chowdhry  and  Kalee 
Kishen  Sein  for  Appellant. 

Mr,  C,  Gregory  for  Respondents. 

Where  property  is  acquired  by  the  members  of  a  joint 
Hindoo  family  from  funds  derived  from  the  ancestral 
property  and  held  by  them  in  joint  possession,  on  the 
death  of  one  of  them,  his  share  does  not  devolve  on  his 
widow. 

.  Lochy  y, — The  plaintiff  in  this  case 
sought  to  recover  possession  of  her  husband's 
share  in  the  family  property,  on  the  allega- 
tion that,  during  his  lifetime, *4fer  husband 
had  separated  from  his  brother,  and  had  held 
^parate  possession  of  his  share  of  the  pro- 
perty in  question ;  that,  on  his  death,  she,  as 
the  next  legal  heir,  succeeded  to  the  property, 
but  was  dispossessed  by  the  defendant.    ^    . 

The  Lower  Appellate  Court  held  that  the 
plaintiff  had  entirely  failed  to  prove  her  alle- 
gation of  separation;  and  that,  under  the 
Mitackshara  Law,  she  was  consequently  not 
entitled  to  any  share  in  the  ancestral  property, 
but  that,  with  regard  to  some  other  property 
which  was  acquired  by  her  husband,  she  was 
entitled  to  a  share  in  it.  The  Principal  Sud- 
der Ameen,  therefore,  dismissed  her  claim 
so  far  as  it  related  to  the  ancestri^l  property, 
but  gave   her  a  decree  for  a  moiety  of  the 


property  purchased  by  her  husband,  quoting 
the  decision  of  the  Privy  Council  in  the 
Sheva  Gunga  case,  reported  in  2  Weekly 
Reporter,  page  31,  in  support  of  bis  deci- 
sion. 

Two  special  appeals  have  been  preferred : 
one  by  the  plaintiff  in  regard  to  the  Princi- 
pal Sudder  Ameen's  finding  on  her  allegatioa 
of  separation — a  finding  ©n  the  evidence 
with  which  we  cannot  interfere  in  special 
appeal — ^the  other  by  the  defendant  object- 
ing to  the  order  awarding  half  of  the  pm- 
perty  purchased  jointly  by  the  defendant  and 
plaintiff'^  husband  to  the  plaintiff. 

We  think  that  the  Principal  Sudder  Ameen 
has  wrongly  applied  the  ruling  of  the  Pri\y 
Council  in  the  Sheva  Gunga  case.  Their 
Lordships  nowhere  say  that  property  acquir- 
ed by  the  members  of  an  unseparated  Hindoo 
family  from  funds  derived  from  the  ancestral 
property,  and  held  by  them  in  joint  posses- 
sion, shall  devolve  on  the  widow  on  ihe  death 
of  her  husband.  All  that  is  said  is  that, 
even  when  a  family  is  united,  the  \ridow  b 
entitled  to  succeed  to  the  separate  acquisi- 
tions of  her  husband.  The  judgment  of  the 
Lower  Court  is  sought  to  be  supported  br 
the  respondent's  pleader,  by  reference  to  ash 
other  judgment  of  the  Privy  Council,  6 
Moore  s  Indian  Appeals,  page  526.  But  that 
does  not  help  his  case,  for  that  was  a  Bengal 
case  in  which  the  property  had  been  disposed 
of  by  will ;  and,  when  a  suit  was  brought  bj 
the  widow  of  one  of  the  brother's  hein 
under  the  will,  their  Lordships  thought  that 
the  Sudder  Court  had  enlarged  the  terms  of 
the  will  which,  in  their  opinion,  did  not  pre- 
vent the  widow  from  receiving  the  profits 
of  her  husband's  share  in  the  estate  during 
life,  though  the  rest  of  the  property  had, 
under  the  will,  devolved  on  the  brothers  of 
the  deceased.  The  Principal  Sudder  Ameen 
in  the  present  case  finds  for  the  plaintiff,  o& 
an  admission  made  by  defendant,  that  plaint- 
iff's husband  had  acquired  the  property,  but 
we  do  not  find  that  they  admit  that  he  ac- 
quired any  portion  of  it  from  his  own  sepa- 
rate funds,  nor  does  the  plaintiff  say  so. 
Acquisitions  are  admitted  to  have  been  made 
to  the  family  property,  but  ffom  funds  derived 
from  ancestral  sources,  and  plaintiff  her^if 
says  that  her  husband  and  Brojo  Lai  pur- 
chased the  property  jointly,  and  only  claims 
possession  on  the  allegation  of  sepanuioo, 
which  allegation  she  has  failed  to  piov«. 
We  reverse  the  decision  of  the  Principal 
Sudder  Ameen  in  appeal  No.  X220  of  x866 
with  costs,  and  dismiss  appeal  NoJ  $1  of 
1867  with,  costs, 


x867.] 


Civil 


TMft  W&SKLY   ftXPOJlTXR. 


J^uii/igs. 


44 1 


The  2nd  May  1867. 

Present : 

Tlic  Hon'ble  L.  S.  Jackson  und  W.  Markby, 

Judges. 

Judflnneiit--Mortgage'^Pre8ainption    of    bona 
fidea— LimiUtion  (Section  246,  Act  VIII.  of 

i8S9). 

Case  No.  300  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Mohendro  Narain  BosCy  Official- 
ing  Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  23rd  July  1866. 

Radhanalh  Banerjee  (Plaintiff),  Appellant, 

versus 

Jodoonath  Singh  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboos  Sreenath  Doss 

and  Nil  Madhub  Sein  for  Appellant. 

Air.  C.  Gregory  and  Baboos  Kishen  Succa 
Mookerjee  and  Khetter  Mohun  Mookerjee 
for  Respondents. 

Remarks  on  the  impropriety  of  a  Principal  Sudder 
Ameen  who,  after  hearing  the  evidence  in  a  suit,  was 
promoted  in  the  same  district  from  the  second  to  the 
hrst  g^rade,  and  refrained  from  deciding  the  case,  but  left 
it  to  nis  successor  for  decision. 

Quctre  per  Markby,  J. — Whether  such  a  decision  is 
lejc^l. 

Where  a  mortgage  is  found  to  be  genuine,  and  the 
receipt  of  consideration  admitted,  the  Court  is  bound  to 
assume,  unless  it  be  shown  to  the  contrary^  that  the 
transaction  was  a  real  one,  and  that  the  consideration- 
money  was  paid. 

The  limitation  under  Section  246,  Act  VIII.  of  1S59,  is 
not  applicable  to  an  adjudication  upon  a  petition  dis- 
allowea  00  the  ground  that  the  Section  did  not  apply  at 
all  to  the  petitioner's  case,  and  that  the  case  was  not  a 
fit  one  for  adjudication  under  that  Section. 

Jacfisvn,  y. — This  is  a  judgment  which, 
I  think,  we  can  have  no  hesitation  in  re- 
versing. The  circumstance  which  first  at- 
tracted our  attention  in  reviewing  this  judg- 
ment was  that  this  suit  has  been  determined, 
not  by  the  Judge  who  took  the  evidence  in 
the  case,  but  by  the  gentleman  who  suc- 
ceeded him,  and  found  the  case  in  all  respects 
complete,  and  merely  awaiting  judgment.  It 
is  unnecessary  for  us  to  say  that  a  judgment 
passed  under  such  circumstances  must  al- 
ways be  unsatisfactory.  It  often  happens, 
no  doubt,  that  a  Judge,  subordinate  or  supe- 
rior, is  obliged,  by  the  circumstances  of  ser- 
vice in  this  country,  to  quit  his  judicial  post 
before  he  has  been  able  to  come  to  a  decision 
upon  all  th|  matters  before  him,  and  in  such 
cases  there  is  no  remedy  but  for  his  success- 
or to  come  to  a  decision  upon  such  mate- 
rials as  are  before  him.  It  might,  no  doubt, 
be  possible,  but  it  would  only  be  possible  at 
an  enormous  sacrifice  of  public  tjme  and  at 


excessive  inconvenience  to  all  the  parties 
concerned,  for  the  Judge  who  so  succeeded 
to  call  before  him  again  all  the  parties  con- 
cerned and  all  the  witnesses,  and  to  hear 
evidence  de  novo.  But  that  is  a  course 
which  I  do  not  think  this  Court  would  re- 
quire to  be  taken  upon  all  occasions.  In  the 
present  case  we  have  reason  to  know  that 
the  Judge  who  beard  the  evidence  never 
left  the  district,  but  was  promoted  from 
being  second  to  being  first  Principal  Sudder 
Ameen. 

There  was  nothing  whatever  in  the  change 
that  took  place,  which  prevented  him  from 
proceeding  to  a  final  determination  of  the 
case.  I,  therefore,  regret  extremely  that  he 
should  so  far  have  mistaken  his  duty  as  to 
refrain  from  deciding  the  case,  and  that  his 
successor  should  not  have  given  it  over  to 
him  for  decision.  I  think  it  right  to  make 
these  observations,  because  the  case  may  occur 
again,  and  because  it  might  have  been  neces- 
sary for  us,  if  we  bad  entertained  a  less 
decided  opinion  than  we  do  in  this  case,  to 
have  sent  it  back  in  order  that  a  decision 
should  be  given  by  the  officer  who  originally 
heard  the  witnesses.  We  should  have  been 
reluctant  to  make  such  an  order,  unless  it 
appeared  to  us  absolutely  necessary;  and, 
as  the  case  turns  out,  we  do  not  think  it 
necessary. 

In  this  case  the  plaintiff  alleges  that  he 
lent  a  considerable  sum  of  money  to  two  of 
the  defendants,  and  that,  as  security  for  the 
re-payment  of  his  loan,  he  took  a  mortgage 
of  the  premises  mentioned  in  the  plaint. 
That  mortgage  was  prepared  according  to 
English  form  in  the  office  of  an  Attorney  in 
Calcutta,  and  the  instrument,  after  being  pro- 
perly executed  with  every  formality,  was 
registered  in  the  office  of  the  Registrar  of 
Deeds  in  the  24-Pergunnahs.  The  agreement 
was  that  illferest  was  to  be  paid  upon  the 
principal  sum  monthly,  i.e.,  on  the  25th  of 
each  month,  and  it  was  stipulated  that,  if  the 
defendants  made  default  in  the  payment  of 
interest  in  any  month,  the  plaintiA  was  at 
liberty  to  foreclose. 

These  defendants,  it  appears,  were  persons 
who  had  been  largely  engaged  in  mercantile 
transactions  under  which  they  had  become 
seriously  involved,  and,  in  fact,  there  were 
large  claims  outstanding  against  them.  De- 
fault did  take  place  as  to  the  payment  of 
the  very  first  monthly  instalment  of  interest, 
and,  immediately  upon  default  happening, 
the  plaintiff  took  steps  to  have  his  mortgage 
foreclosed.  After  this,  several  persons,  who 
had  claims  against  these  two  defendants, 
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instituted  suits  and  recovered  decrees.  At 
least  four  such  decrees  are  referred  to  in 
tlie  proceedings.  Having  obtained  decrees, 
the  creditors  proceeded  to  execute  them, 
attaching  the  premises  now  in  dispute. 
Upon  this  attachment  being  effected,  plaint- 
iff, who  was  then  in  the  position  of  a  person 
holding  a  deed  of  mortgage  of  which  the 
year  of  grace  had  not  expired,  presented  a 
petition  to  the  Civil  Court  objecting  to  the 
attachment.  That  objection  was  overruled, 
and  his  petition  was  rejected,  and  the  Civil 
Court  proceeded  to  sell  the  rights  and  inter- 
ests of  the  judgment-debtors.  Upon  such 
sale  taking  place,  these  rights  and  interests 
were  purchased  by  the  remaining  defendants 
in  the  suit,  and  they,  having  purchased  the  pro- 
perty, obtained  possession  by  order  of  the 
Civil  Court.  The  plaintiff  now  sues,  hav- 
ing completed  the  foreclosure  of  his  mort- 
gage, to  obtain  possession  of  the  mortgaged 
premises. 

Various  pleas  were  set  up  including  limit- 
ation of  more  than  one  kind  ;  but  the  ground 
most  insisted  upon  by  the  purchaser-defend- 
ants was  that  the  deed  of  mortgage  executed 
by  the  defendants,  who  were  judgment- 
debtors,  was  not  a  genuine  bond  fide 
transaction,  but  a  fraudulent  and  collusive 
one  come  to  with  the  intention  of  defeating 
the  claims  of  creditors. 

The  Principal  Sudder  Ameen  overruled 
the  pleas  of  limitation ;  but,  on  a  considera- 
tion of  the  evidence  touching  the  merits  of 
the  case,  he  was  of  opinion  that  the  plaint- 
iff had  not  proved  the  mortgage-deed  to  be 
a  bond  fide  transaction,  or  that  the  con- 
sideration-money had  passed ;  and,  having 
come  to  that  conclusion,  he  dismissed  the 
plaintiff's  suit. 

Plaintiff  has  now  appealed  to  this  Court, 
and  the  defendants  have  separatfil}'  appeared 
as  respondents  to  support  the  decision  of  the 
Court  below.  Upon  the  merits  it  appears 
to  me  quite  clear  that  the  Principal  Sudder 
Ameen  has  miscarried.  Plaintiff  gave  evi- 
dence to  show,  as  I  think  most  clearly,  that 
the  defendants,  judgment-debtors,  had  exe- 
cuted the  mortgage,  and  had  admitted  the 
receipt  of  consideration.  That  being  so,  the 
case,  it  seems  to  me,  fell  clearly  within  the 
principle  laid  down  by  the  Judicial  Commit- 
tee of  the  Privy  Council  in  the  case  of 
Chowdhry  Debee  Pershad  versus  Chowdhry 
Dowlut  Singh,  III.  Moore's  Indian  Appeals, 
page  346 :  "  There  is  no  doubt,"  their  Lord- 
ships say,  *'  that  the  ruffanamah  which  con- 
**  tains  a  statement  of  the  fact  that  the 
*•  Rupees  21,000  were  paid  is  evidence.    It 


''  is  admitted  on  both  sides  that  it  vasii 
''not  conclusive  evidence  as  the  statement! 
''  of  such  a  fact  in  a  deed  under  the  seal 
"  would  be  in  a  Court  of  Law  in  England  ;| 
"  but  it  is  evidence,  as  far  as  it  goes.  Then.. 
''  let  us  see  whether  that  evidence,  which  isi 
'*  primd  facie  proof  of  the  payment,  is  w^ 
''  is  not  rebutted  by  all  the  circumstances  otj 
"the  case.  We  think  th^,  looking  at  liKj 
''mode  in  which  this  case  has  been  treated 
"by  the  Judge  of  the  Sudder  Dewanayj 
"Adawlut  (who  must  be  supposed  to  bei 
"well  informed  of  the  law  and  the  practice' 
"  in  India  in  such  cases),  the  statement  of 
"  such  a  fact  in  a  deed  of  this  descriptka 
"  is  prirnd  facie  evidence  that  the  m<»ie7| 
"  therein  stated  tp  be  paid  was  paid  at  tlxl 
"time  of  the  execution  of  the  deed.  Bstj 
"  he  says  that  it  is  an  understood  thing  that,! 
"  after  documents  are  drawn  out.  mone}[ 
"  mentioned  in  them  is  paid,  and  therefcRJ 
"  mention  of  the  receipt  of  money  is  made  in- 
"  the  documents.*'  Again  they  say  :  *•  Nov,! 
"that  being  so,  the  inference  that  would  bej 
"derived  from  the  statement  of  such  a  fact! 
"  in  the  deed  is  that  the  ruffanamah  most! 
^'  primd  facie  be  considered  as.  evidence  thatt 
"there  was  at  the  time  the  deed  was  exe*i 
"  cuted,  and  as  part  of  the  same  transaction,  ai 
"  payment  of  money,"  that  is,  where  the  deedj 
recites  payment  at  the  time  of  execution,  it| 
would  be  taken  to  be  primd  facie  evidence! 
of  such  payment  at  that  time ;  and  in  Ckej 
manner,  if  the  deed  recites  payment  pre-' 
viously  made,  it  would  be  taken  to  be  primd\ 
facie  evidence  of  such  previous  payment-j 
Upon  that  primd  facie  evidence,  it  se 
that  plaintiff  would  be  entitled  to  a  verdictj 
in  his  favor,  unless  the  defendant  succeeds  ini 
rebutting  the  inference  which  arises  theie-i 
from.  In  this  case  the  defendant  addocesi 
absolutely  no  evidence  whatever,  and  it 
only  sought  by  a  minute  examination  of{ 
the  evidence  adduced  by  plaintiff  bin 
to  raise  a  suspicion,  certainly  of  the  \txf\ 
faintest  kind,  but  in  my  judgment  no  rea2 
able  suspicion  of  fraud.  It  appears  to 
that  every  one  of  the  circumstances  of  tfaej 
plaintiff's  conduct  in  this  case  is,  to  say  the 
least  of  it,  equally  consistent  with  perfect  I 
honesty  as  with  fraud,  and  that  many  of 
them,  so  far  from  going  in  a  direction  to| 
establish  fraud,  go  in  precisely  the  opposite 
direction.  Among  the  circumstances  whicA 
I  have  struck  me  as  distinctly  going  to  negative , 
'  the  imputation,  I  may  refer  to  one  of  the  | 
recitals  in  the  mortgage-deed  as  being  veq 
significant.  Generally  speaking,  in  case9^4q 
this  sort,  difficulty  arises  from  the  averm^  ' 
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in  the  mortgage-deed,  and  the  nature  of  the 
proof  accompanying  it,  that  the  consider- 
ation consisted  of  a  sum  of  money  in  cash 
paid  by  the  mortgagee  at  the  time  of 'exe- 
cution of  the  document.  Such  payment' iii 
money  from  its  nature  is  not  susceptible  of 
being  easily  traced,  and  very  often  in  con- 
sequence a  troublesome  enquiry  takes  place 
as  to  the  source  Vhence  that  money  came. 
But  in  this  case  the  mortgage-deed  sets  out 
that  not  a  sum  of  money,  not  even  Bank  or 
Currency  Notes,  were  the  medium  in  which 
the  consideration  was  paid,  but  Promissory 
Notes  of  the  Government  of  India  common- 
ly called  Company's  Paper  described  by 
their  numbers,  dates,  and  amounts,  and, conse- 
quently, capable  of  being  readily  traced.  It 
appears  to  me  that,  if  any  circumstance  was 
necessary  to  show  the  honest  dealing  of  the 
plaintiff,  that  would  be  one  of  great  signi- 
iicance. 

Some  of  the  assumptions  and  inferences 
w^hich  the  Principal  Sudder  Ameen  has 
arrived  at  appear  to  me  to  be  of  a  most 
extraordinary  character. 

He  says :  *'  Let  us,  therefore,  consider  the 
"several  circumstances  which  involve  and 
"  surround  the  present  transaction.  The 
"  first  and  foremost  of  these  is  that  the 
"  debtors  who  were  respectable  mahajuns 
**  failed,  or  in  other  words  became  insolvent, 
"on  or  about  this  time.  Several  persons 
"  brought  their  respective  suits  against  them 
"  immediately  after.  We  find,  on  reference 
"  to  our  Register  Book,  that  suit  No.  19  was 
*•'  brought  by  Jehamoye  on  the  1 4th  May ; 
"  No.  20  by  Neda  Chand  on  the  same  date ; 
'*  No.  88  by  Bunno  Bibee  on  the  i6ih  May  ; 
"  No.  21  by  Markund  Chunder  on  the  2oih 
"  May ;  No.  36  by  Kisto  Kaminee  Dossee 
'*on  the  26th  September,  and  there  is  no 
"  knowing  how  many  other  suits  were 
"  brought  against  them  in  the  other  Courts 
**  about  this  time.  Is  it  not  to  be  presumed 
*•  that  the  mortgage  was  an  attempt  only  to 
"  defeat  and  defraud  the  other  creditors } 
"It  is  not  unknown  to  any  that  insolvent 
"  persons  always  have  recourse  to  fraud  in 
"  protecting  their  properties  frona  their  credi- 
"  tors,  and  I  do  not  think  the  present  debtors 
*'  could  have  acted  otherwise  in  the  present 
*  matter." 

Here  are  respectable  mahajuns  Against 
whom  not  a*  word  is  breathed,  except  the 
fact  that  they  were  insolvent,  and  upon  this 
the  Principal  Sudder  Ameen  chooses  to 
assume  that  they  must  have  acted  fraudu- 
lently in  this  matter.  It  appears  to  me 
that  to  decide  a  case  upon  assunl^tions  of 


that  kind  is  a  violation  of  all  the  principles 
of  justice. 

Again  he  says  :  "  Thirdly^  the  place 
"  selected  for  bringing  about  the  matter  is 
"also  a  proper  one.  Both  the  parlies  are 
"residents  of  Hooghly.  Why  was  then  the 
"  deed  executed  and  registered  in  Calcutta  ? 
"  Most  likely  not  to  give  the  creditors  an 
"opportunity  of  knowing  the  real  state 
"  of  affairs  of  the  debtors,  that  they  may  not 
"  fall  foul  on  them  at  once.  Fourthly^  why 
"  was  not  a  sale,  instead  of  a  mortgage,  exe- 
"  cuted  at  the  time  ?  But  then  it  would  be 
"  necessary  to  deliver  possession  immediately 
"  after,  and  that  would  have  led  to  the  much- 
"  feared  disclosure  of  the  debtor's  insolvent 
"  condition.'' 

Now,  the  answer  to  that  is  very  simple. 
The  only  force  in  the  objection  is  that  the 
mortgage  may  be  supposed  to  have  been 
resorted  to  as  a  transaction  more  favorable 
to  purposes  of  concealment  than  an  out-and- 
out  sale  would  have  been.  Now,  if  the 
plaintiff  had  proceeded  with  any  such  inten- 
tion as  that,  he  would  have  kept  silence  ; 
he  would  not  have  disclosed  the  transaction  ; 
and  he  would  have  remained  perdu  until* 
after  the  property  had  been  sold  and  parties 
had  taken  possession.  But,  instead  of  that, 
on  the  very  first  occasion  which  he  has  to 
assert  his  rights,  namely,  on  the  early  de- 
fault by  the  defendants,  judgment-debtors, 
to  pay  their  interest,  he  rushes  into  Court 
and  insists  upon  his  foreclosure;  and  the 
ven'  fact  that  he  has  done  so  is  one  of  the 
matters  urged  against  him  by  Mr.  Gregory 
who  appeared  for  one  of  the  respondents, 
and  declared  that  that  savored  of  fraud. 

Take  another  part  of  the  reasoning  in  the 
judgment  of  the  Court  below.  In  the  7th 
paragraph  he  observes  : — 

"  What  were  the  properties  mortgaged  ? 
"  Why,  they  are  no  other  than  the  family 
"homestead,  the  boituckhana  house,  the 
"  garden,  land,  kc.  Such  properties,  as  far 
"as  I  know  of  the  Hindoo  community,  are 
"the  last  things  which  a  man  would  be 
"  willing  to  part  with,  unless  he  is  compelled 
"to  do  so  by  the  Court.  The  conditional 
"sale  of  such  properties  to  the  plaintiff 
"  makes  the  transaction  woefully  suspicious, 
"  and  excites  the  greatest  repugnance  to  it  in 
"the  breast  of  every  right-thinking  man." 

And  yet  in  the  5th  paragraph  above  he 
had  said  :  "  It  is  not  disclosed  in  evidence 
"that  there  existed  other  properties  of  the 
"debtors  besides  the  present.  It  is  to  be 
"presumed  from  the  creditors  afterwards, 
"taking  these  very  properties  in  execution, 
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"  that  these  were  the  only  ones  left  to  them 
'•  at  the  time.'* 

So  that  he  first  imputes  fraud  on  the 
ground  that  defendants  had  no  other  pro- 
perty, and  had,  therefore,  given  a  fraudulent 
preference  to  one  creditor;  and  further  on 
he  insists  that  these  premises  were  properties 
which  should  have  been  the  lasl  to  be  part- 
ed with  as  if  it  appeared  that  the  judgment- 
debtors  had  other  properly,  and  for  that 
reason  the  sale  was  tainted  with  fraud.    . 

But  the  climax  of  unreasonable  suspicions 
is  in  the  concluding  paragraph  : — 

"  In  conclusion,  I  have  only  to  say  that, 
''  although  the  defendant  Bholanath  has  ad- 
*',mitted  the  claim  of  the  plaintiff,  his  very 
''  admission  denotes  his  collusion  with  him. 
"For,  after  a  man  has  purchased  a  certain 
"  property,  it  looks  most  awkward  and 
''  absurd  in  him  to  turn  round  and  waive 
*'  his  title  thereto  and  give  preference  to 
"  another.  He  is  of  the  same  quarter  with 
**  the  debtors,  and  it  has  been  afiirmed  on 
*'  the  side  of  the  defendant  that  he  is  their 
*'  poorohit." 

I  have  thus  gone  through  the  whole  of 
the  reasoning  upon  which  the  Principal 
Sudder  Ameen  proceeds^  and  I  really  cannot 
find  any  part  of  it  that  seems  to  justify  the 
conclusion  at  which  he  has  arrived.  I  have 
^aid*  that  the  plaintiff's  conduct  is  at  least 
AS  consistent  with  honesty  as  it  is  with  dis- 
honesty, and  a  great  deal  of  it  appears  dis- 
tinctly to  show  the  bona  fides  of  his  pro- 
ceedings. But  after  all  these  matters  had 
been  considered  and  argued,  Baboo  Kheitur 
JVfohun  Mookerjee,  who  appeared  for  one  of 
the  respondents,  urged  upon  the  Court  with 
much  persistence  a  point  which  had  been 
considered  in  the  Court  below,  and  upon 
which  the*  Principal  Sudder  Ameen  had 
decided  in  the  plaintiff's  favw.  He  con- 
tended that  this,  suit  was  barred  by  limit- 
ation, under  Section  246  of  the  Code  of  Civil 
Procedure.    That  Section  is  to  this  effect : — 

*'  In  the  event  of  any  claim  being  preferred 
*'to,  or  objection  offered  against,  the  sale 
"of  lands  or  any  other  immoveable  or 
"  moveable  property  which  may  have  been 
"  attached  in  execution  of  a  decree,  or  under 
"  any  order  for  attachment  passed  before 
"judgment  as  not  liable  to  be  sold  in  exe- 
"  cution  of  a  decree  against  the  defendant, 
"the  Court  shall,  subject  to  the  proviso 
"  contained  in  the  next  succeeding  Section, 
"  proceed  to  investigate  the  same  with  the 
:"  like  powers  as  if  the  claimant  had  been 
"  originally  made  a  defendant  to  the  suit, 
"  and  also  with  such  powers  as  regards  the 


"  summoning  of  the  original  defendant  ss 
"  are  contained  in  Section  220.  And  if  it 
"shall  appear  to  the  satisfaction  of  the 
"  Cdurt  that  the  land  or  other  immoveable 
"  or  moveable  property  was  not  in  the 
"  possession  of  the  party  against  whom 
"  execution  is  sought,  or  of  some  other 
"  person  in  trust  for  him  or  in  the  occupanq' 
"of  ryots  or  cultivators  t)r  other  persons 
"  paying  rent  to  him  at  the  time  when  the 
"  property  was  attached,  or  that  being  io 
"  the  possession  of  the  party  himself  at  such 
"  time  it  was  so  in  his  possession,  not  on  his 
*'  own  account  or  as  his  own  property,  bal 
"  on  account  of  or  in  trust  for  some  other 
"  person,  the  Court  shall  pass  an  order  for 
"releasing  the  said  property  from  attach- 
"  ment.  But  if  it  shall  appear  to  the  satis- 
"  faction  of  the  Court  that  the  land  or  other 
"  immoveable  or  moveable  property  was  in 
"  possession  of  the  party  against  whom 
"  execution  is  sought,  as  his  own  property, 
"and  not  on  account  of  any  other  person, 
"  or  was  in  the  possession  of  some  other 
"  person  in  trust  for  him,  or  in  the  occupancy 
"  of  ryots  or  cultivators  or  other  peiwns 
"  paying  rent  to  him  at  the  time  when  the 
"  property  was  attached,  the  Coart  shall 
"  disallow  the  claim.'' 

(Now  it  will  be  well  to  observe  here  that 
the  position  in  which  the  plaintiff  was,  and 
alleged  himself  to  be,  at  the  time  when  he 
presented  that  petition  to  Court  in  the  eie* 
cution-proceedings,  was  that  of  a  person  who 
had  a  lien  upon  the  estate.  He  did  not,  and 
could  not,  allege  that  he  was  in  possession: 
nor  could  he  effectually  contend  that  sncb 
rights  as  the  judgment -debtor  possessed 
could  not  be  put  up  and  sold.)  The  Section 
then  proceeds :  "  The  order  which  may  be 
"  passed  by  the  Court  under  this  Section  shall 
"  not  be  subject  to  appeal,  but  the  party  against 
"  whom  the  order  may  be  given  sbaJi  be 
"  at  liberty  to  bring  a  suit  to  establish  bis 
"  right  at  any  time  within  one  year  frwn 
"  the  date  of  the  order. "  It  is  quite  clear 
to  me  from  the  language  of  the  Section  that 
finality  was  to  be  given  to  the  decision  on 
the  matter  which  the  Court  was  to  determine 
under  that  Section  unless  the  party  against 
whom  the  decision  had  been  given  should 
contest  it  by  a  suit  in  the  Civil  Court  wilhifl 
one  year.  Was  there  any  decision  gi'en 
under  this  Section  ^  Clearly  net.  What  the 
Court  did  actually  determine  has  not  been 
submitted  to  us,  and  we  were  subjected  to 
a  considerable  loss  of  time,  while  Baboo 
Khetter  Mohun  Mookerjee  was  valolj 
searching  for  the  order :  but  manifestly  the 
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point  which  the  Court  had  under  its  con- 
sideration, and  upon  which  the  petition  roust 
have  been  disallowed,  was  that  the  Section 
did  not  apply  at  all  to  the  petitioner's  case, 
and  that  the  case  was  not  a  fit  one  for  adjudi- 
cation under  that  Section.  That  being  so, 
there  could  be  no  finality  in  the  order,  and 
the  plaintiff  must  be  entitled  to  proceed  as 
if  he  had  never  4nade  the  objection.  But, 
moreover,  the  truth  is  that  plaintiff  has  now 
sued  in  virtue  of  rights  which  have  accrued 
to  him  since  then,-  and  which  were  not  in  a 
perfect  state  at  the  time  when  he  made  that 
petition.  He  had  not  then  foreclosed.  He 
has  done  so  since,  and  is  now  in  quite  a 
different  legal  position  as  to  the  property. 
Therefore,  it  appears  to  me  that  the  adjudi- 
cation by  the  Court  upon  that  petition  could 
not  be  in  any  sense  treated  as  an  answer  to 
the  present  suit. 

These  are  all  the  observations  which  I 
think  it  necessary  to  make  upon  this  case. 
As  I  stated,  I  think  the  decision  of  the 
Principal  Sudder  Ameen  is  wholly  wrong. 
The  judgment  of  the  Court  below  will, 
therefore,  be  reversed,  and  a  decree  given  to 
plaintiff  for  possession  of  the  premises  named 
in  the.  plaint,  together  with  wassilat  to  be 
ascertained  in  execution,  with  costs  of  suit 
and  also  of  this  appeal,  and  interest  at  the 
usual  rate. 

Markbyy  J, — I  also  think  that  the  decision 
ought  to  be  reversed.  1  confess  that,  when  the 
case  was  first  broached,  I  had  considerable 
doubts  as  to  whether  there  had  been  any 
legal  judgment  in  this  case^at  all.  Primd 
facie  there  had  been  none,  because,  in  the 
judgment  pronounced  by  the  Principal  Sud- 
der Ameen,  he  stated  that  he  had  never  had 
the  evidence  before  him.  What  he  had 
had  before  him  were  the  notes  of  the 
evidence  taken  by  his  predecessor  or  by 
some  officer  of  the  Court,  but  that  is  not 
the  evidence  in  the  suit.  The  evidence 
in  the  suit  is  that  which  is  orally  stated  by 
the  witnesses.  It  may  be  (and  upon  that 
point  it  is  not  at  all  necessary  to  express  any 
opinion)  that  there  are  circumstances  under 
which,  by  a  practice  which  has  grown  up 
in  'this  country,  a  Judge  may  sometimes 
pronounce  a  decision  without  having  heard 
the  evidence.  All  1  say  is  that  primd  facie, 
according  to  general  principles,  such  a 
practice  is  iilegal.  However,  as  the  parties 
themselves  raised  no  objection,  it  is  not 
advisable  to  send  the  case  back  for  any 
other  judgment  to  be  recorded.  Because, 
Although  we  are  told  that  the  Principal 
Sudder  Ameen  who  heard  the  eiridence  in 
Vol.  VII. 


his  case  is  still  on  the  spot,  ft  is  not  pro« 
bable  that  we  should  obtain  from  him  at  this 
distance  of  time  any  satisfactory  opinion 
at  this  on  the  case. 

With  regard  to  the  merits  of  the  case, 
I  think  there  is  no  doubt  that  the  Principal 
Sudder  Ameen,  who  decided  this  case,  has 
come  to  a  wrong  conclusion.  He  finds,  as 
a  fact,  that  the  contract  of  mortgage  was 
genuine,  and  that  it  was  executed  by  the 
mortgagors. 

Now,  it  appears  to  me  that,  in  accordance 
with  the  decision  referred  to  of  the  Privy 
Council,  3  Moore's  Privy  Council  Cases  347  ; 
the  decision  in  i  Weekly  Reporter,  page  327, 
that  in  the  Sudder  Court  in  1859,  page  197, 
and  that  in  i  Hays'  Reports,  page  57,  in  ail 
ordinary  cases  that  ought  to  be  considered 
sufficient,  and  that  the  Court  is  bound  to 
assume,  unless  it  be  shown  to  the  contrary, 
that  the  transactiori  was  a  real  one,  and 
that  the  consideration- money  was  paid. 
Moreover,  to  my  mind,  it  makes  no  differ- 
ence whether  the  parties  in  possession  and 
who  rely  on  the  mortgage  are  the  original 
mortgagors  or  persons  who  claimed  through 
them.  I  say  in  all  ordinary  cases,  because 
there  may  be  some  extraordinary  cases,  in 
which  more  may  be  required ;  and  it  may  be 
that  the  case  referred  to  in  the  3rd  Volume 
of  the  Weekly  Reporter,  page  111,  where  the 
mortgagee  was  the  servant  of  the  mortgagor, 
was  a  case  in  which  the  Court  was  justified 
in  requiring  from  those  who  relied  on  the 
contract  some  evidence  that  the  considera- 
tion-money was  paid.  But  in  all  ordinary 
cases,  in  accordance  with  the  decisions 
which  I  have  referred  to,  I  think  for  those, 
who  rely  on  the  mortgage,  it  is  sufficient 
to  prove  that  the  document  is  genuine,  and 
that  then  the  inference  that  the  consider- 
ation, as  ffited,  was  performed,  ought  to 
stand  until  that  is  rebutted  by  some  evidence 
to  the  contrary. 

Nor  does  it  appear  to  me  to  make  the 
least  difference  whether  that  rebutting 
evidence  comes  from  the  defendant's  wit- 
nesses, or  is  extracted  from  the  mouths  of 
the  plaintiff's  witnesses  in  cross-examination. 
I  do  not,  therefore,  base  my  opinion  in  this 
case  on  the  sole  ground  that  the  defendant 
called  no  witnesses.  I  think  one  ought  to 
see  whether  there  is  anything  stated  either 
by  the  plaintiff's  witnesses  or  by  the  defend- 
ant's witnesses  which  rebuts  the  inference* 
To  my  mind  there  is  in  this  case  nothing 
whatever.  It  is  not  necessary  for  me  to 
analyse  the  evidence.    I  entirely  concar  with 
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"  that  these  were  the  only  ones  left  to  them 
'•  at  the  lime." 

So  that  he  first  imputes  fraud  on  the 
ground  that  defendants  had  no  other  pro- 
perty, and  had,  therefore,  given  a  fraudulent 
preference  to  one  creditor;  and  further  on 
he  insists  that  these  premises  were  properties 
which  should  have  been  the  last  to  be  part- 
ed with  as  if  it  appeared  that  the  judgment- 
debtors  had  other  properly,  and  for  that 
reason  the  sale  was  tainted  with  fraud. 

But  the  climax  of  unreasonable  suspicions 
is  in  the  concluding  paragraph  : — 

"In  conclusion,  I  have  only  to  say  that, 
"  although  the  defendant  Bholanath  has  ad- 
**,mitted  the  claim  of  the  plaintiff,  his  very 
"  admission  denotes  his  collusion  with  him. 
**  For,  after  a  man  has  purchased  a  certain 
"properly,  it  looks  most  awkward  and 
"  absurd  in  him  to  turn  round  and  waive 
*'  his  title  thereto  and  give  preference  to 
"  another.  lie  is  of  the  same  quarter  with 
*'  the  debtors,  and  it  has  been  aflirmed  on 
"  the  side  of  the  defendant  that  he  is  their 
*•  poorohit." 

I  have  thus  gone  through  the  whole  of 
the  reasoning  upon  which  the  Principal 
Sudder  Ameen  proceeds,  and  I  really  cannot 
find  any  part  of  it  that  seems  to  justify  the 
conclusion  at  which  he  has  arrived.  I  have 
•said*  that  the  plaintiff's  conduct  is  at  least 
AS  consistent  with  honesty  as  it  is  with  dis- 
honesty, and  a  great  deal  of  it  appears  dis- 
tinctly to  show  the  bona  fides  of  his  pro- 
ceedings. But  after  all  these  matters  had 
been  considered  and  argued.  Baboo  Kheitur 
JVfohun  Mookerjee,  who  appeared  for  one  of 
the  respondents,  urged  upon  the  Court  with 
much  persistence  a  point  which  had  been 
considered  in  the  Court  below,  and  upon 
which  the*  Principal  Sudder  Ameen  had 
decided  in  the  plaintiff's  favt*f.  He  con- 
tended that  this  suit  was  barred  by  limit- 
ation, under  Section  246  of  the  Code  of  Civil 
Procedure.     That  Section  is  to  this  effect : — 

"  In  the  event  of  any  claim  being  preferred 
"  to,  or  objection  offered  against,  the  sale 
"of  lands  or  any  other  immoveable  or 
"  moveable  property  which  may  have  been 
"  attached  in  execution  of  a  decree,  or  under 
"  any  order  for  attachment  passed  before 
"judgment  as  not  liable  to  be  sold  in  exe- 
"  cution  of  a  decree  against  the  defendant, 
"  the  Court  shall,  subject  to  the  proviso 
"  contained  in  the  next  succeeding  Section, 
"  proceed  to  investigate  the  same  with  the 
"  like  powers  as  if  the  claimant  had  been 
"  originally  made  a  defendant  to  the  suit, 
"  and  also  with  such  powers  as  regards  the 


"  summoning  of  the  original  defendant  as 
"  are  contained  in  Section  220.  And  if  it 
"  shall  appear  to  the  satisfaction  of  the 
"  Cdurt  that  the  land  or  other  immoveable 
"  or  moveable  property  was  not  in  the 
"  possession  of  the  party  against  whom 
"  execution  is  sought,  or  of  some  other 
"  person  in  trust  for  him  or  in  the  occopancr 
"  of  ryots  or  cultivators  t)r  other  peraons 
"paying  rent  to  him  at  the  time  when  the 
"property  was  attached,  or  that  being  io 
"  the  possession  of  the  party  himself  at  socb 
"  lime  it  was  so  in  his  possession,  not  on  bit 
*'own  account  or  as  his  own  property,  bm 
"  on  account  of  or  in  trust  for  some-  other 
"  person,  the  Court  shall  pass  an  order  for 
"  releasing  the  said  property  from  attach- 
"  ment.  But  if  it  shall  appear  to  the  satis- 
"  faction  of  the  Court  that  the  land  or  other 
"  immoveable  or  moveable  property  was  in 
"  possession  of  the  party  against  whom 
"execution  is  sought,  as  his  own  property. 
"and  not  on  account  of  any  other  person, 
"  or  was  in  the  possession  of  some  other 
"  person  in  trust  for  him,  or  in  the  occupancy 
"  of  ryots  or  cultivators  or  other  persons 
"paying  rent  to  him  at  the  time  when  the 
"  property  was  attached,  the  Conrt  shall 
"  disallow  the  claim.'' 

(Now  it  will  be  well  to  observe  here  that 
the  position  in  which  the  plaintiff  was^  and 
alleged  himself  to  be,  at  the  time  when  be 
presented  that  petition  to  Court  In  the  exe- 
cution-proceedings, was  that  of  a  person  who 
had  a  lien  upon  the  estate.  He  did  not,  and 
could  not,  allege  that  he  was  in  possesaon: 
nor  could  he  effectually  contend  that  sndi 
rights  as  the  judgment -debtor  possessed 
could  not  be  put  up  and  sold.)  The  Sectkn 
then  proceeds :  "  The  order  which  may  be 
"  passed  by  the  Court  under  this  Section  shall 
"  not  be  subject  to  appeal,  but  the  party  agahifi 
"whom  the  order  may  be  given  shall  be 
"  at  liberty  to  bring  a  suit  to  establish  his 
"  right  at  any  time  within  one  year  from 
"  the  date  of  the  order. "  It  is  quite  clear 
to  me  from  the  language  of  the  Section  thii 
finality  was  to  be  given  to  the  decision  on 
the  matter  which  the  Court  was  to  determine 
under  that  Section  unless  the  party  against 
whom  the  decision  had  been  given  should 
contest  it  by  a  suit  in  the  Civil  Court  widim 
one  year.  Was  there  any  decision  gira 
under  this  Section  ?  Clearly  net.  What  ibe 
Court  did  actually  determine  has  not  bees 
submitted  to  us,  and  we  were  subjected  10 
a  considerable  loss  of  time,  while  Baboo 
Khetter  Mohun  Mookerjee  was  vaiidy 
searchinf^'  for  the  order ;  but  manifesiW  the 
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point  which  the  Court  had  under  its  con- 
sideration, and  upon  which  the  petition  must 
have  been  disallowed,  was  that  the  Section 
did  not  apply  at  all  to  the  petitioner's  case, 
and  that  the  case  was  not  a  fit  one  for  adjudi- 
cation under  that  Section.  That  being  so, 
there  could  be  no  finality  in  the  order,  and 
the  plaintiff  must  be  entitled  to  proceed  as 
if  he  had  never  cnade  the  objection.  But, 
moreover,  the  truth  is  that  plaintiff  has  now 
sued  in  virtue  of  rights  which  have  accrued 
to  him  since  then,  and  which  were  not  in  a 
perfect  state  at  the  time  when  he  made  that 
petition.  He  had  not  then  foreclosed.  He 
has  done  so  since,  and  is  now  in  quite  a 
different  legal  position  as  to  the  property. 
Therefore,  it  appears  to  me  that  the  adjudi- 
cation by  the  Court  upon  that  petition  could 
not  be  in  any  sense  treated  as  an  answer  to 
the  present  suit. 

These  are  all  the  observations  which  I 
think  it  necessary  to  make  upon  this  case. 
As  I  stated,  I  think  the  decision  of  the 
Principal  Sudder  Ameen  is  wholly  wrong. 
The  judgment  of  the  Court  below  will, 
therefore,  be  reversed,  and  a  decree  given  to 
plaintiff  for  possession  of  the  premises  named 
in  the  plaint,  together  with  wassilat  to  be 
ascertained  in  execution,  with  costs  of  suit 
and  also  of  this  appeal,  and  interest  at  the 
usual  rate. 

Afarkdy,  J. — ^I  also  think  that  the  decision 
ought  to  be  reversed.  I  confess  that,  when  the 
case  was  first  broached,  I  had  considerable 
doubts  as  to  whether  there  had  been  any 
legal  judgment  in  this  case  at  all.  Primd 
facie  there  had  been  none,  because,  in  the 
judgment  pronounced  by  the  Principal  Sud- 
der Ameen,  he  stated  that  he  had  never  had 
the  evidence  before  him.  What  he  had 
had  before  him  were  the  notes  of  the 
evidence  taken  by  his  predecessor  or  by 
some  officer  of  the  Court,  but  that  is  not 
the  evidence  in  the  suit.  The  evidence 
in  the  suit  is  that  which  is  orally  stated  by 
the  witnesses.  It  may  be  (and  upon  that 
point  it  is  not  at  all  necessary  to  express  any 
opinion)  that  there  are  circumstances  under 
which,  by  a  practice  which  has  grown  up 
in  'this  country,  a  Judge  may  sometimes 
pronounce  a  decision  without  having  heard 
the  evidence.  All  1  say  is  that  primd  facie, 
according  to  general  principles,  such  a 
practice  is  iilegaL  However,  as  the  parties 
themselves  raised  no  objection,  it  is  not 
advisable  to  send  the  case  back  for  any 
other  judgment  to  be  recorded.  Because, 
a)tlM)ugb  we  are  told  that  the  Principal 
Sudder  Ameen  who  heard  the  evidence  in 
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his  case  is  still  on  the  spot,  M  is  not  pro« 
bable  that  we  should  obtain  from  him  at  this 
distance  of  time  any  satisfactory  opinion 
at  this  on  the  case. 

With  regard  to  the  merits  of  the  case, 
I  think  there  is  no  doubt  that  the  Principal 
Sudder  Ameen,  who  decided  this  case,  has 
come  to  a  wrong  conclusion.  He  finds,  as" 
a  fact,  that  the  contract  of  mortgage  was 
genuine,  and  that  it  was  executed  by  the 
mortgagors. 

Now,  it  appears  to  me  that,  in  accordance 
with  the  decision  referred  to  of  the  Privy 
Council,  3  Moore's  Privy  Council  Cases  347  ; 
the  decision  in  i  Weekly  Reporter,  page  327, 
that  in  the  Sudder  Court  in  1859,  page  197, 
and  that  in  1  Hays'  Reports,  page  57,  »«  all 
ordinary  cases  that  ought  to  be  considered 
sufficient,  and  that  the  Court  is  bound  to 
assume,  unless  it  be  shown  to  the  contrary, 
that  the  transaction  was  a  real  one,  and 
that  the  consideration- money  was  paid. 
Moreover,  to  my  mind,  it  makes  no  differ- 
ence whether  the  parties  in  possession  and 
who  rely  on  the  mortgage  are  the  original 
mortgagors  or  persons  who  claimed  through 
them.  1  say  in  all  ordinary  cases,  because 
there  may  be  some  extraordinary  cases,  in 
which  more  may  be  required ;  and  it  may  be 
that  the  case  referred  to  in  the  3rd  Volume 
of  the  Weekly  Reporter,  page  111,  where  the 
mortgagee  was  the  servant  of  the  mortgagor, 
was  a  case  in  which  the  Court  was  justified 
in  requiring  from  those  who  relied  on  the 
contract  some  evidence  that  the  considera- 
tion-money was  paid.  But  in  all  ordinary 
cases,  in  accordance  with  the  decisions 
which  1  have  referred  to,  I  think  for  those, 
who  rely  on  the  mortgage,  it  is  sufficient 
to  prove  that  the  document  is  genuine,  and 
that  then  the  inference  that  the  consider- 
ation, as  ffited,  was  performed,  ought  to 
stand  until  that  is  rebutted  by  some  evidence 
to  the  contrary. 

Nor  does  it  appear  to  me  to  make  the 
least  difference  whether  that  rebutting 
evidence  comes  from  the  defendant's  wit- 
nesses, or  is  extracted  from  the  mouths  of 
the  plaintiff's  witnesses  in  cross-examination. 
I  do  not,  therefore,  base  my  opinion  in  this 
case  on  the  sole  ground  that  the  defendant 
called  no  witnesses.  I  think  one  ought  to 
see  whether  there  is  anything  stated  either 
by  the  plaintiff's  witnesses  or  by  the  defend- 
ant's witnesses  which  rebuts  the  inference. 
To  my  mind  there  is  in  this  case  nothing 
whatever.  It  is  not  necessary  for  me  to 
analyse  the  evidence.    I  entirely  concur  with 
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the  Dbsbrritions  which  haVe  been  made  upon 
\i  by  iny  brother  Jackson. 

1  only  Udd  thid  that,  if  thie  deed  of  mort- 
gage could  be  set  aside  upoh  such  reasoning 
as  is  used  by  the  Principal  Sudder  Ameen, 
it  would  be  scarcely  s&fe  to  deal  with  any 
man  having  creditors  at  all. 

With  regard  to  the  further  point  of  limit- 
ation, I  do  not  wish  to  add  anything,  be* 
cause  I  entirely  concur  in  the  observations 
of  my  brother  Jackson. 


The  3rd  May  1867. 

Present  : 

the  Hoh'bie  F.  B.  Kemp  and  F.  A.  Glover, 

yuiges. 

tteiifi^dus  Endowment  ( Assam V— Lease  (bt 

High  Priest). 

Case  No.  162  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Major  7f,  S,  Bivar,  Officiating  Judicial 
Commissioner  of  Assam,  dated  the  ist 
December  1S66,  reversing  a  decision  passed 
dy  Air,  tt,  tV,  Mackenzie y  Extra  Assistant 
Commissioner  of  that  District^  dated  the 
9lh  July  1866, 

Rafla  Doss  and  others  (Plaintiffs),  Appellants^ 

versus 

Mohesur  Deb  Missree  (Defendant), 
Respondent, 

Mr,  R,  V,  Doyne  and  Baboos  Dwarkanath 
Mitter,  Sreenath  Doss,  and  Bhugobutfy 
Churn  Ghose  for  AppeHants. 

Mr,  J,  W.  B.  Moniy  and  BaUVbs  Onookool 
Chnnder  Mookerjee^  Vnnoda  Pershad 
Banerjeey  and  Tara  Prosunno  Mookerjee 
for  Respondent. 

The  High  Priest  of  a  reKgious  endowment  in  Assam, 
ij^6  was  only  a  nominee  of  the  grantees,  was  held  to 
bave  no  right  to  grant  leases  in  his  own  name  and  of 
his  own  authority. 

Glwer,  y, — This  was  a  suit  on  the  part 
of  a  rdigious  fraternity  in  Assam  to  restrain 
Hie  defendant,  who  styled  himself  the  Bora 
Shastrefe,  or  High  Priest  of  the  endowment, 
ffdm  doing  certain  acts  independent  of  the 
oMfrol  of  the  brotheitkood.  The  woixiing 
of  lihe  plaint  is  *'to  establish  the  hereditary 
title  in  the  Kollea  Thakoor  or  idol,"  but  tire 
"Object  of  the  plaintiffs  was  undoubtedly  to* 


obtain  a  declaration  of  their  contmlling  riglH 
Over  the  endowment  as  against  the  def^hdail 
acting  as  High  Priest  of  the  idol,  andgeiieBl 
manager  of  the  estate  with  which  it  «ii 
endowed. 

The  defendant  claimed  to  exercise  tkK 
rights  independent  of  the  fraternity  % 
hereditary  High  Priest. 

The  immediate  cause  of  fhis  action  appcaa 
to  have  befen  the  granting  by  the  defendiii 
of  certain  leases  iti  his  own  name  instead  of 
in  that  of  the  idol,  an  assumption  which  fc 
plaintiffs  declared  to  be  altogether  inconsiste* 
with  his  duties  which  were  those  of  ffl 
elective  High  Priest  of  the  brotherhood. 

It  is  admitted,  however,  that  this  is  «e 
only  of  numerous  causes  of  complaint  b^ 
tween  the  parties,  and  that  for  the  last  36 
years  the  Shastree  and  the  Bhukats  hi« 
been  on  bad  terms.  There  are  ontheneori 
several  decisions  of  the  Courts  of  Assam  ii 
!  suits  between  the  parties  in  which  the  contal 
was  the  right  of  hereditary  succession  totk 
Shastreeship  independent  of  the  votes  of  the 
Bhukuts. 

The  plaintiffs  claim  under  a  copper-fhfc 
grant  from  the  Rajah  of  Assam,  dated  01 
the  4th  of  Assar  1657  Shock  HindeoBi 
by  which  a  certain  quantity  of  land  is  01* 
over  to  280  families  of  Bhukuts  and  odiel 
all  named  in  the  deed,  for  the  puiposeol 
making  provision  for  the  worship  of  the  itt 
in  the  temple  of  Sree  Shunkur  Madhub  D*r 
the  founder  of  this  particular  wect. 

The  Court  of  first  instance  found  for  ll« 
plaintiffs,  holding  the  defendlatit  to  be  mef^ 
^n  elective  manager  and  priest,  with  » 
hereditary  or  independent  rights  Itt  th 
endowment. 

The  Judicial  Commissioner,  howem 
decided  that  the  grant  conveyed  "  no  pw^ 
prietary  right  in  the  temple,  or  in  the  i*l 
and  lands"  either  to  the  plaintiffs  or  to  thi 
defendants.  He  held  both  parties  to  i» 
administrators  of  a  trust  created  by  ^ 
grant,  and  therefore  dismissed  the  plainiifs 
suit. 

Against  this  decision  Mr.  Doyne,  for  * 
special  appellants,  contends  that  the  Jndicii 
Commissioner  has  altogether  misunderstsl' 
the  nature  of  the  plaintiff's  claim ;  that  *f 
did  not  sue  for  piossession  of  a  propn«*f 
right  in  the  idol,  but  for  a  declaratf<»4 
their  privileges  as  confeited  by  grant,  ^ 
for  an  order  restraining  the  defendant  M 
usurping  rights  whkh  his  positioB  « 
Shastree  gave  him  no  claim  to. 
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He  further  contends  that  the  "Phallee" 
(copper^plate  grant)  confers  the  endowment 
solely  on  the  Bhukuts  and  Pykes,  and  that 
the  special  respondent  derives  his  position 
solely  from  them. 

There  can  be  no  doubt,  we  think,  that  the 
plaintiff's  suit  was  not  for  possession  of,  or 
to  establish  personal  ownership  in,  the  idol, 
but  for  a  declaration  of  their  privileges  as  grant- 

»xr  A     Ti.        J      ces     under    the  endow- 

*  Note. —  The  words  ^  .  .,  ... 

used  are  "to  the  ^cnt,  privileges  which 
Tharo  of  S  r e e  the  defendant  by  giving 
Shunkur  M  a  d  h  u  b    j^ases  in  his  own  name 

Deb  situated  at  Poora  ,  . 

Buuttia  composed  of  was  encroaching  upon, 
the  2S0  families  of  The  defendant  claimed 
Bhukuts,  &c.,  &c.  the   right  to  give    such 

•bases  as  hereditary  High  Priest  and 
manager.  The  grant  was  not  made  to  the 
'*  idol,''  but  to  the  religious  fraternity  of 
an  already  existing  **  Tharo"  or  temple,  * 
and  the  families  named  in  the  grant  were 
put  in  possession  of  the  lands  on  condition 
of  their  keeping  in  their  faith  and  wor- 
shipping the  idol. 

The  holding  of  the  endowment  was  to 
depend,  no  doubt,  on  the  regular  worship 
of  the  idol,  but  the  suit  was  not  for  pos- 
session of  the  **  Tharo,"  but  for  the  control 
of  the  property  attaehed  to  it. 

But,  were  it  otherwise,  we  do  not  see  why 
a  proprietary  right  in  the  endowment  and 
in  the  idol  as  representing  that  endowment 
should  not  exist  in  the  parties  to  this  suit. 
The  land  is  given  absolutely  to  the  Tharo  which 
is  described  as  being  composed  of  such  and 
such  families,  the  only  restriction  being  that 
the  property  is  not  to  be  alienated  from  the 
temple,  and  the  parties  would  undoubtedly 
have  a  proprietary  right  within  the  words  of 
the  restriction. 

Mr.  Money,  for  th&  special  respondents, 
argues  that  his  client,  being  the  duly- elected 
head  or  abbot,  as  the  learned  Counsel  styles 
him,  of  the  fratefnity,  cannot  be  restricted 
from  exercising  the  rights  of  his  office,  or 
indeed  be  sued  at  all  by  his  subordinates. 
This,  we  observe,  is  not  the  defendant's  case 
as  set  forth  in  the  pleadings.  He  there 
claims  independent  action  as  hereditary  High 
Priest,  not  as  elective  head  of  the  fraternity, 
and,  moreover,  this  assumption  begs  the  entire 
question.  The  special  respondent  is  no- 
where allowed  to  hold  such  a  position  as  an 
abbot's  would  be  ;  on  the  contrary,  he  is 
called  a  nominee,  almost  a  servant,  of  the 
fraternity,  bound  to  abide  by  their  directions 
and  counsel  in  all  matters  connected  with  the 
management  of  the  endowment.  It  may  be 
that,  as  Shastree,  he  has  a  certain  religious 


pre-eminence,  but  that  la  not  the  point  ^t 
issue  here.  It  has  been  stated  by  the  Judi'* 
cial  Commissioner  that  the  grant  shows  the 
Bhukuts  to  be  subordinate  to  the  Sbastree. 
but  this  part  of  his  decision  has  been  strong- 
ly objected  to,  and  forms  one  of  the  grouuds 
of  special  appeal. 

And  with  reference  to^  it  and  to  the  general 
construction  placed  upon  the  '*  Phallee  '*  hy 
the  Judicial  Commissioner,  we  are  compelled 
to  record  our  opinion  against  such  meaning. 

The  Phallee  itself  is  a  grant  to  certain 
Bhukuts  and  Pykes,  all  of  whom  are  named, 
and  to  their  descendants  for  ever,  of  the 
lands.  There  is  no  mention  of  any  Sbastree 
as  partaker  of  the  endowment-benefits,  nof 
is  any  one  appointed  to  the  office.  At  the 
head  of  the  list  of  grantees,  a  blank  space 
is  left  for  the  '*  High  Priest"  or  Shastret. 
And  this  is  to  pur  mipds  convincing  eviF 
dence  that  the  appointment  to  that  offio* 
was  with  the  grantees  generally.  Had  the 
Rajah  intended  to  appoint  himself,  either 
at  that  or  at  any  subsequent  time,  he  would 
have  expressly  reserved  to  himself  the  nor 
cessary  power.  After  the  grant  was  exsc 
cuted  unreservedly  to  the  Bhukuts,  the 
grantor  had  no  power  to  appoint  to  the  office 
of  Shastree,  so  that,  even  supposing  for  the 
sake  of  argument  t)^at  thi;  potice  of  the 
office  of  Shastree  placed  at  the  head  of  the 
list  of  grantees  is  propf  that  the  Rajah  in- 
tended such  office  to  be  created,  it  is  clear 

that  the  appointment  tp  it  rMt$4  wUb  tfi^ 

Bhukuts,  and  that  t)iQ  party  so  appointed 
would  be  the  nominee  of  the  holders  of 
the  endpwrvient,  w|thofit  amy  share  in  tiie 
endowment  itself,  and  that,  save  in  matters 
connected  with  the  worship,  the  Hjj;h  Pij^st 
would  have  no  authority  at  all,  unless  it  were 
specially  delegated  to  him  by  the  grantees, 

That  th\^was  so  is,  we  think,  apparent 
from  the  special  respondent's  own  pleadings. 
He  does  not  claim  any  portion  of  the  endow* 
ed  lands,  which  he  certainly  would  have  4one 
had  he  been  one  of  the  fraternity^  but 
merely  demands  certain  privileges  as  manage 
er  of  the  estate. 

As  to  his  claim  to  hold  his  office  by  here- 
ditary  succession,  we  find  no  proof  of  the 
allegation  in  the  Judk^al  Commissioner's 
judgment ;  on  the  contrary,  that  officff 
styles  him,  on  the  authority  of  the  Board  of 
Revenue,  malgoozar  or  collector  of  rents  by 
election,  a  position  which  the  special  appe)-> 
lants  are  quite  ready  to  accord  him. 

And,  although  the  Lower  Appellate  C!oart 
makes  no  mention  of  the  fact,  it  ij^  ciear 
from  the  evidence  recorded  and  nodced  bj 
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the  Court  of  first  instance,  and  from  the 
decisions  of  the  Assam  Courts  on  the  record 
Of  this  suit,  that  the  office  of  Shastree  was 
not  hereditary,  but  elective. 
•  We  think,  therefore,  that,  as  the  plaintiff's 
suit  was  not  for  any  proprietary  right  in  the 
idol,  but  for  the  free  exercise  of  their  rights 
as  grantees  under  the  Phallee,  the  Judicial 
Commissioner's  decision  was  based  on  a 
mistake  of  facts.  We  think,  moreover,  that 
his  reading  of  the  "  Phallee"  is  a  clear  mis- 
construction of  that  document ;  that  by  it 
no  superior  rights  are  conveyed  to  the  Shas- 
tree for  the  time  being,  but  that  the  grant 
was  made  solely  to  the  Bhukuts  for  the 
purpose  of  keeping  up  certain  religious 
ceremonies. 

This  being  so,  it  follows  that  the  special 
respondent  is  only  a  nominee  of  the  grant- 
ees, and  had  no  right  to  grant  leases  in  his 
own  name,  and  of  his  own  independent  au- 
thority. 

We  think  that  the  special  appellants  are 
entitled  to  the  declaration  of  title  sought, 
and  that  the  Judicial  Commissioner's  order 
must  be  reversed  with  costs  on  special 
respondent. 


The  3rd  May  1867. 

Present : 

TheHon'bleH.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

Lmnd.owner8  (Liability  of^Damage  (to  neigh- 
bouring lands). 

Cases  Nos.  3233,  3236,  and  3237  of  1866. 

Special  Appeals  from  a  decision  passed  hy 
the  Judge  of  2^'Pergunnanf,  dated  the 
t^th  September  1866,  affirming  a  deci- 
sion passed  by  the  Second  Principal 
Sudder  Ameen  of  4hat  District,  dated  the 
gth  April  1866, 

Kadur  Buksh  Biswas  and  others  (Plaintiffs), 

Appellants, 

versus 

JUm  Nag  Chowdhry  and  others  (Defendants), 

Respondents, 

Messrs.  Jt  F.  Doyne  and  /?.  T,  Allan  and 
Baboos  Dwarkanath  Mitter,  Unnoda  Per- 
shad  Banerjee,   and    Obhoy    Churn   Bose 

•    for  Appellants. 


Baboos  Mohesh  Chunder  Chowdhry^  KktUer 
Mohun  Bose,  and  Sham  Lai  Milter  fei 
Respondent. 

A  land-owner  is  not  liable  for  damage  caused  la 
neighbouring  lands  where  there  is  no  proof  of  vrcMigfid 
act  or  admission  on  his  part. 

Bayley,  J, — It  is  admitted  by  the  pleaden 
for  all  parties  before  us  now  that  one  and 
the  same  decision  here  wilkgovem  the  aboft 
three  cases. 

Plaintiffs,  certain  ryots,  sued  certain  «• 
mindars  as  defendants  for  damages  on  ic^ 
count  of  injury  done  to  their  lands  by  dx 
overflow  of  salt  water  from  the  Bidyadhmtie 
river. 

The  first  plaint  was  to  the  effect  thai  tk 
injury  was  caused  by  salt  water  comii^ 
through  the  Babnaira  khal,  owing  to  the  (k- 
fendants  not  maintaininga  dam  (embankment) 
with  sluice  gate  in  that  khal  which  tfae^ 
were  bound  to  maintain  in  such  a  manner 
that  the  salt  water  should  not  overflow  so  as 
to  injure  the  cultivated  lands  of  plaintiffs. 

That  first  suit  was  dismissed  on  the  finding 
of  fact  below  that  the  alleged  obligation  of 
defendants  did  not  exist. 

On  special  appeal  this  case  was  remanded 
by  a  Division  Bench  of  this  Court ;  and  it  was 
ordered  that  the  plaintiffs  should  be  allowed 
to  amend  their  plaint,  by  alleging  thtt 
another  khal  had  been  opened  which  had 
injured  plaintiffs. 

The  Principal  Sudder  Ameen  (i*.  r.,  the 
Court  of  first  instance)  dismissed  those  suits 
also,  as  it  was  not  proved  that  this  second 
khal  (termed  Goee  Khal)  was  opened  1^ 
defendants  or  with  their  sanction,  and  be- 
cause no  obligation  on  defendants  so  as  10 
render  defendants  liable  to  plaintiffs  for 
damages  was  shown. 

An  appeal  was  preferred  to  the  Zillah 
Judge,  not  so  much  against  the  gencial 
finding  as  one  of  fact,  but  more  upon  the 
distinct  and  separate  plea  that  every  land- 
holder had  a  general  obligation  to  take  such 
order  on  his  land  that  damage  might  not 
accrue  to  his  neighbours. 

The  case  in  appeal  being  argued  in  tlttt 
shape  before  the  Zillah  Judge,  he  has  held 
in  a  very  full  and  elaborate  judgment  tkit 
the  defendants  are  under  no  obligation  cr 
liable  for  damages  to  plaintiff,  and  that  theie 
is  no  reliable  evidence  adduced  by  plaintifii 
to  show  that  the  khal  was  opened  by  tiw 
acts  or  sanction,  or  with  the  knowledge  of 
the  defendants. 

Then,  on  the  separate  and  new  pleas  raisad 
for  the  first  time  before  the  Zillah  Judge  i 
appeal,  tlje  Judge  holds  that,  there 
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nothiog  to  connect  defendants  directly  with 
the  cause  of  damage,  no  such  general  liability 
attaches  to  the  owner  of  the  land  as  was  con- 
tended for  by  the  appellants.  The  Judge  also 
finds  as  a  fact  that,  *'  so  lofig  as  this  channel 
was  within  the  power  of  defendant's  control, 
they  kept  out  the  salt  water/'  and  that  here 
no  wrongful  act  or  omission  is  proved  against 
the  defendant.     • 

In  this  view  the  Zillah  Judge  dismissed 
the  appeal. 

The  special  appeal  is  put  before  us  in 
these  terms  by  Mr.  Allan,  the  Counsel  for 
special  appellant,  viz. : — 

That,  as  the  defendants  obtained  profits 
from  the  illegal  acts  of  their  tenants,  they 
are  liable;  and  further  the  defendants  are 
liable,  because  they  are  bound  so  as  to  govern 
and  manage  their  lands  that  the  neighbouring 
lands  be  not  injured. 

We  do  not  think  this  special  appeal  can  be 
allowed. 

The  plea  in  appeal  below,  and  those  in 
special  appeal,  are  far  beyond  and  far  differ- 
ent from  either  the  original  or  amended 
pleadings  in  the  first  Court,  and  this  is  not 
ordinarily  permissible.  But,  allowing  it  to 
be  so,  and  looking  to  -the  arguments  pressed 
upon  us  by  the  learned  Counsel,  on  the  view 
that  Uie  present  new  plea  may  be  taken,  we 
are  clearly  of  opinion  that  the  learned  Coun- 
sel has  neither  shown  by  any  precedent  of 
this  Court,  or  of  the  late  Sudder  Court,  or 
by  the  law,  that  his  case  comes  within  the 
purview  of  the  maxim  that  a  man  must  so  use 
his  own  property  as  not  to  injure  his  neigh- 
bour. Mr.  Allan  quotes  Broom's  Maxims, 
page  377.  That  passage  refers  to  acts  done 
by  owners,  or  with  their  sanction  and  know- 
ledge. Here  we  have  no  acts,  no  know- 
ledge, no  sanction  of  defendants.  But  we 
may  remark  that  the  same  learned  author 
in  his  Commentaries,  page  843  ei  seq,  has 
clearly  drawn  the  line  as  to  a  party  being 
liable  when  his  negligence  is  productive  of 
damage,  or  where  a  wrong  is  done  by  his 
servants  acting  within  the  scope  of  their 
ordinary  duty.  Such  negligence  as  the  author 
refers  to  is  not  shown  here  as  a  fact  on 
the  part  of  defendants,  nor  are  the  ryots 
(supposing  even  them  to  be  before  us  in 
these  suits  which  they  are  not)  of  that  class 
of  servants  as  to  render  their  zemindar  re- 
sponsible ior  their  acts  done  without  order 
or  knowledge.  In  fact,  there  is  neither 
duty,  nor  breach,  nor  consequential  damage 
shown  here ;  and,  therefore,  on  no  principle 
of  law  could  we  allow  this  plea  now  taken  in 
special  appeal.  « 


On  this  view  it  would  be  perhaps  not 
necessary  to  go  into  the  plea  in  respect  to 
the  increased  profits  from  julkur  rents 
alleged  to  have  been  obtained  by  the  defend- 
ants, and  thus  to  making  them  responsible 
for  the  acts  of  the  ryots.  But  no  such  en- 
hanced profits  in  the  case  of  these  defendants 
is  shown,  nor,  if  they  were,  would  they  be 
other  than  profits  incidental  to  the  character 
and  position  of  the  estate. 

In  every  view,  consequently,  we  think  that 
this  special  appeal  should  be  dismissed,  and 
we  dismiss  it  accordingly  with  all  costs. 


The  3rd  May  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Hindoo  Law  (Mitakshara)— Joint  Family— Onus 
probandi— Sale  by  son  (without  father's 
consent). 

Case  No.  2527  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Court y  exer» 

'  cising  the  powers  of  a  Principal  Sudder 
Ameen  of  Bhaugulpore,  dated  the  loth 
July  1S66,  affirming  a  decision  passed  by 
the  Sudder  Ameen  of  that  District ^  dated 
the  ijth  March  1866, 

Sheo  Ruttun  Koonwar  (Defendant), 
Appellant^ 

versus 

Gour  Beharee  Bhukut  and  others  (Plaintiffs), 

Respondents, 

Mr,  R.  E.  Twidale  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
I  Respondents. 

Where  ontttnember  of  a  joint  family  claims  a  property 
I  as  separate,  the  onus  is  on  him  to  prove  his  allegation. 

Under  the  Mitakshara  Law,  an  alienation  by  a  son 
j  without  the  father's  consent  is  invalid.  , 

Bayley y  J, — The  pleas  taken  in  special 
appeal  are,  in  our  opinion,  valid. 

These  pleas  are  that  the  burden  of  proof 
has  been  wrongly  put  by  the  Lower  Appel- 
late Court  upon  defendant,  special  appellant, 
and  that  the  alienation  by  one  brother  with- 
out the  direct  participation  of  the  father  and 
in  his  lifetime  was  invalid. 

Plaintiff  sued  for  a  house  at  Bhaugulpore, 
alleging  title  by  a  purchase  from  Gopee  and 
Lai  Beharee,  the  sons  of  one  Luchmun. 
The  original  purchase  was  in  the  name  of 
Gopee  alone.  Defendant  is  an  auction-pur- 
chaser at  a  sale  in  execution  of  the  rights 
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and  interests  of  Luchmun,  the  father,  and 
Lai  Beharee,  the  son,  both  judgment-debtors. 
The  Iwower  Appellate  Court,  admitting  that 
the  family  lived  jointly  at  Mirzapore,  states 
that  it  is  not  shown  by  defendant,  special 
appellant,  that  the  house  at  Bhaugulpore  was 
connected  with  the  joint  family,  or  otherwise 
than  separate. 

But  with  the  presumption  arising  from  the 
status  of  the  family  being  admittedly  joint,  it 
was  not  on  defendant,  but  on  plaintiff  who 
sued  for  the  house  at  Bhaugulpore  as  a  sepa- 
rate property,  to  prove  that  it  was  so. 

Nor  could  the  property  be  alienated  under 
Mitakshara  Law  by  the  sons  without  ihe 
consent  of  the  father  then  living. 

We,  therefore,  decree  this  appeal  with 
costs.  We  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remand  the  case 
to  be  tried  with  reference  to  the  above  re- 
marks, 


The  3rd  May  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Hindoo  Law^Inheritance— Adoption^Mainte- 

nance—Widow. 

Case  No.  2768  of  1866. 

^Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  Ameen  0/  Bhaugulpore^ 
dated  the  20th  June  1866,  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  that  District 
dated  the  i8th  December  186$. 

Mussamut  Rutna  Dobain  (Plaintiff), 
•    Appellant^ 

versus 

Purladh  Dobey  and  others  (Defendants), 

Respondents,        ^ 

Baboo  Roopnath  Banerjee  for  Appellant. 

JSahos  Mohinee  Mohun  Roy  and   Khettur 
Mohun  Mookerjee  for  Respondents. 

^    A  widow  has  no  rijj hts,  beyond  those  of  maintenance, 
th  ^iTtl  heiJ''*'  *  adoption  makes  the  adopted  son 

Bayley,  J.— The  plaintiflF,  special  appel- 
laiit  in  this  case,  mw  pleads  before  us  that 
she  has  a  right  under  the  Mitakshara  Law 
to  participate  in  the  estate  of  th«  adopted 
son.  ^ 

The  special  appellant  plaintiflF's  case  below 
was  that  there  was  no  adopted  son,  and  that, 
therefore,  she  was  entitled  to  a  share  in  her 
husband's  estate. 


^T"^'"3;r" 


The  Lower  CourU  foM»4  that  ^^ 
suing  to  set  aside  the  adoption  m  no  n£d 
adoption,  failed  to  prove  her  allegatjon  M 
this  effect,  and  therefore  dismissed  heriqit. 

i  he  plainiiff  s  special  appeal  is  not  %xm. 
the  correctness  of  the  finding  that  then  w 
a  valid  adoption  (the  denial  of  wbicb  m 
plaintiif  s,  special  appellant's,  cas«  bebv)  ba 
a  new  and  totally  different,  case  and  diZ 
as  set  forth  above. 

Both  on  this  ground,  and  because  ik 
uniform  ciirrent  of  recognized  decisions  ij 
to  the  effect  that  a  widow  has  no  rata 
beyond  those  of  maintenance,  io  a  « 
where  a  valid  adoption  makes  ttie  ado«ed 

Tr.  ^^  ^T^  ''*'^'  »'«  ^^'s^iw  this  3 
appeal  with  costs,  "^ 


The  4th  May  1867. 
Present : 

The  Hon'ble  G.  Loch  and  C.  p.  Hobboost, 

Judges. 

LinJitotion— Sutt  to  «et  ««M«  ^  i.yp„^-       . 
Hindoo  ynioyt.  ^ 

Cases  Nos.  271 1  and  >7m  of  i8$6, 
special*  Appeals  from  a  decision  pasLd  kt 
Baboo  Gobind  Chunder  Sandyal  Primi 
P^i  Sudder  Ameen  0/ Sarun,  da/ed  tke  4A 
July  1/166,  affirming  a  decision  passed  h 
Pundit  Omurnath,  Moonsiff  ofSenZ. 
dated  Ihe  toth  June  186s.  ^^ 

Tiluck  Roy  and  others  (Defendants) 
Appellants, 

versus 

Phoolman  Roy  and  others  (Plaintiffs),  ani 

others  (Defendants).  Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Doorga  Doss  Dutt  for  Reepondests. 

A  suit  to  set  aside  alienations  of  ancestral  ».>,._«. 
made  by  a  childless  Hindoo  widow  dSri^^  SS'bS 
tenancy  may  be  brougrht  at  any  time  wS2L  « -T^ 
from  the  death  of  the  widow.  "««"■  is  y«Ms 

•jju*"*!*"^""*,"'  *  ^«'»*'  'iquidation  of  whidi  fa  nm. 
vided  by  lease  of  ancestral  pniperty,  is  l^^^^ 
for  alienat«>B  of  such  propert>  by  a  Hi»d»^ 
dunng  her  life-tenancy.  '        maaait 

Hobhouse,  J.—'XwL  facts   in  these 
are  admitted,  and  are  these : 

One  Ram  Churn,  the  ancestor  of  plaintiiL 
special  respondent,  died  leaving  a  widow! 
J  aiiJKee* 

This  lady  deceased  without  iss'ue  ia  1271- 

but  during  the  time  of  her  tenancy  of  ^ 

husband  s  property,  ,:  /.,  in  1841  ud    1841 

A.  L>.,  she    had,  in  two  separate  deeds  oi 

I  dates  in  thpse  years,  alienated  tbtt  frnpei^. 
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Within  twelve  years  from  the  death  of 
Jankee,  plaintiff  sued  to  set  aside  these 
alienations,  and  ihe  first  contention  on  the 
part  of  special  appellants  is  that,  inasmuch 
SLS  the  suits  were  not  brought  within  12 
years  from  the  dates  of  the  respective  alien- 
ations, ^hej  are  barred  by  the  application  of 
the  Statute  of  Lifhitations. 

We  think  that  this  contention  is  not  good, 
for  it  has  been  repeatedly  held  by  this 
Court  that,  in  suits  to  set  aside  alienations 
of  ancestral  property  made  by  a  childless 
Hindoo  widow  during  her  life-tenancy,  the 
suitor,  who  comes  in  within  12  years  from 
the  death  of  the  widow,  is  in  time.  ' 

The  next  objection  taken  is  on  the  part 
of  the  special  respondent,  iind  he  contends 
that  the  alienation  of  the  29th  October  1842 
was  made  without  any  justifying  necessity. 

We  think  this  objection  is,  on  the  facts 
found  by  the  Lower  Courts,  valid. 

Special  appellants  relied  on  two  docu- 
ments as  showing  a  justifying  necessity  :  the 
first,  a  kubooleut  of  29th  January  1834  ;  and 
the  second,  the  deed  of  sale  of  1842. 

This  kubooleut  sets  forth  that  Ram  Churn 
is  indebted  to  one  Bheek  Roy  in  the  sum  of 
Rupees  250 ;  that,  as  security  for  the  payment 
of  this  debt,  he  gives  to  Bheek  Roy  a  farm  of 
a  certain  properly  for  a  period  of  7  years; 
that  if,  at  the  close  of  these  7  years,  the 
Rupees  250  are  re-paid,  the  farm  lease^  shall 
lapse;  but  that,  if  the  Rupees  250  shall  not 
then  be  paid,  then  the  farm  lease  shall  hold 
good  up  to  date  of  payment. 

Then  in  1842  the  widow  of  Ram  Churn 
sells  the  property  in  question  for  Rupees  600 
in  order  to  pay  of!  this  debt  of  Rupees  250. 

Clearly,  in  our  judgment,  there  was  no 
necessity  for  this  sale,  for  obviously  this  debt 
of  Rupees  250  was  a  debt  already  provided  for 
under  the  very  terms  of  the  farm  lease,  and 
not,  therefore,  a  debt  for  which  there  was 
any  necessity  to  alienate  ancestral,  property. 

In  this  view  of  the  case,  whilst  we  dismiss 
both  these  appeals  with  costs  and  interest 
thereon,  we  so  far  modify  the  decree  of 
both  the  Lower  Courts  as  to  direct  that 
plaintiff's,  special  respondent's,  suits  be  de- 
creed in  full  and  with  costs  in  all  the  Courts. 


The  4th  May  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Joint  Hindoo  Property^Presumptioii. 

Case  No.  3056  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  G,  G,  Morris,  Additional  Judge  of 
JessorCy  dated  the  j/st  August  /S66,  re- 
versing  a  decision  passed  by  Pundit  Tara 
Kant  Bidyasagur,  Principal  Sudder  A  meen 
of  that  District,  dated  the  gth  March  1866. 

Sreeram  Ghose  and  others  (Defendants), 

Appellants, 

versus 

Sreenaih  Dutt  Chowdhry  and  others 
(Plaintiffs),  Respondents. 

Mr.  jR.  V.  Doyne  and  Bahoos  On^k^&l 
Chunder  Mookerjee  and  Dwarkmnath 
Mitler  for  Appellants. 

Mr.  A .  T.  T.  Peterson  and  Baboos  Rajendur^ 
nath  Bose,  Chunder  Madhuh  Ghose,  and 
Kalee  Prosunno  Dutt  for  Respondents. 

So  long  as  no  partition  of  a  joint  estate  is  proved, 
the  presumption  is  that  the  property  is  joint.  The  fact 
that  certain  parcels  are  admittedly  held  in  severalty 
does  not  rebut  the  presumption  as  rqgards  the  rest  of 
the  joint  estate. 

Macpherson,  J.—\t  is  contended  in 
special  appeal  that  the  Lower  Court  erred 
in  holding  that  there  was  a  presuai(ition  in 
the  plaintiff's  favor  which  threw  the  onus 
of  proof  upon  the  defendants.  It  is  argued 
that  there  «  no  presumption  that  the  plaint- 
iffs are  entitled  to  the  share  which  they 
daim,  but  that  they  are  bound  to  prove  their 
title  distinctly,  inasmuch  as  it  is  admiUed 
by  all  parties  that  (although,  as  found  hj 
the  Lower  Appellate  Court,  there  has  been 
no  actual  formal  partition)  there  has  been 
separate  enjoyment  of  certain  portions  of 
what  originally  belonged  to  the  joint  estate. 

We  think  that  the  Lower  Court  is  right ; 
and  that,  so  long  as  no  partition  is  proved, 
the  presumption  is  that  the  property  is  joint, 
and  that  the  onus  lies  upon  the  defendants 
to  prove  the  contrary.  The  fact  that  certain 
parcels  are  admittedly  held  in  severalty  does 
not,  as  it  seems  to  us,  do  away  with  the 
presumption  as  regards  the  rest  of  what 
originally  constituted  the  joint  estate. 
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It  is  further  contended  that  the  Lower 
Appellate  Court  has  wrongly  viewed  with 
suspicion  the  copies  of  quinquennial  papers 
filed  by  the  defendants.  If  this  be  a  matter 
open  to  discussion  in  special  appeal  (which 
is  doubtful),  we  are  of  opinion  that  the  Judge 
was  not  wrong  in  the  view  he  took  of  these 
papers. 

We  dismiss  the  appeal  with  costs;  and 
we  make  the  like  order  in  the  cases  Nos. 

305  7>  3058,  307  ^  3073 »  and  3074,  which 
are  governed  by  our  decision  in  this  case. 


The  4th  May  1867. 
Present : 

» 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

Principal  and  Agent— Stamp-dtttr  (objection  by 
way  of  cross-appeal). 

Case  No.  2982  of  1866  under  Act  X.  of  1859. 

Special  Appejal  from  a  decision  passed  hy  the 
Judge  of  Mymensinghy  dated  the  2gth 
August  i86*j,  modifying  a  decision  passed 
hy  the  Deputy  Collector  of  that  District^ 
dated  the  26th  May  1866. 

Mr.  G.  L.  Fagan  and  others  (Plaintiffs), 

Appellants^ 

versus 

Chunder  Kant  Banerjee  and  others 
(Defendants),  Respondents, 

Mr.  C.  Gregory  for  Appellants. 

Baboo  Chunder  Madhuh  Ghose  for 
Respondents. 

In  taking  an  account  under  Section  ^  of  Act  X.  of 
1859,  an  agent  is  bound  to  account  for  all  moneys  re- 
ceived by  him  on  account  of  his  principal,  but  he  may 
render  such  account  either  by  showing-  that  they  were 
paid  to  the  principal  or  for  ]iis  benefit  and  by  his 
authority.  As  a  ^neral  rule,  an  agent  or  collector 
cannot  discharge  himself  of  moneys  for  which  he  is  lia- 
ble to  account,  by  proving  payments  or  advances  to 
third  parties,  unless  he  can  show  that  such  payments 
or  advances  were  made  by  the  express  authority  of  the 
principal  or  with  his  knowledge  and  consent. 

An  objection  by  way  of  cross-appeal  will  not  be 
entertained  except  on  payment  of  tne  stamp-duty  re- 
quired by  Section  6  (E)  of  Act  XXVI.  of  1867,  though 
a  petition  setting  out  the  grounds  of  such  cross-appeal 
on  a  stamp  of  Rs.  2  had  oeen  filed  before  the  passing 
of  that  Act. 

Norman,  J, — This  is  an  appeal  by  the 
plaintiff  valued  at  Rupees  669. 

The  suit  is  brought  against  an  agent 
employed  in  the  collection  of  rents,  under 
Section  24  of  Act  X.  of  1859. 


The  defendant  is  bound  to  account  to  the 
plaintiff  in  this  suit  for  all  the  moneys  which 
he  has  received,  but  he  may  render  such 
account  either  by  ^howing  that  they  were 
paid  to  plaintiff,  or  for  his  use  and  by  hit 
authority — as  for  repairs  to  his  houses — 
payments  for  the  feed  and  keep  of  his  ele- 
phants, or  to  third  persons  at  his  request. 

The  Judge  should,  therefore,  have  enquired 
to  what  extent  the  defendant  has  actaallj 
discharged  himself  by  payments  for  the 
repairs  of  the  house,  and  the  keep  of  the 
elephants. 

As  regards  the  payment  of  a  d&k  fine 
and  some  expenses  connected  with  Shaikh 
Megoo's  case,  it  is  quite  clear  that  these 
payments  were  for  the  use  and  benefit  of 
the  plaintiffs,  and  such  as  the  defendant 
was  authorized  in  making,  because,  if  they 
had  not  been  paid,  probably  the  plaintiff's 
property  might  have  been  sold  to  satisfy  the 
demands. 

With  respect  to  two  items,  Haut  Kali- 
gunge,  and  the  wages  of  a  servant  named 
Okhoy,  the  Judge  must  record  an  intelli- 
gible finding.  With  regard  to  "howlats" 
and  certain  sums  paid  to  Kasheenath  MuHick, 
as  a  general  rule,  an  agent  or  collector 
cannot  discharge  himself  of  moneys  for 
which  he  is  liable  to  account  by  proving 
payments  or  advances  to  third  parties  nnlest 
he  can  show  that  such  advances  or  payments 
were  made  by  the  express  authority  of  his 
master,  or  with  his  knowledge  and  consent 
With  reference  to  these  items,  the  Judge 
will  enquire  whether  the  defendant  in  tbe 
present  case  had  any  such  authority  or  not 

It  was  objected  that  the  stamp  in  the 
appeal  was  insufficient,  because  the  appellnt  | 
by  his  appeal  sought  to  open  up  acconnCi 
as  to  sums  amounting  to  Rupees  2,300  aai 
upwards.  But  we  think-  that  the  appeal 
admits  of  the  construction  that,  in  respect 
of  these  items,  a  sum  amounting  to  Rupees  669^ 
has  been  improperly  allowed,  and,  that  beipg 
the  plaintiff's  claim,  the  stamp  is  sufficient 

The  respondent  sought  to  be  allowed  I 
take  an  objection  by  way  of  cross-appeiL{ 
He  had  put  in  a  petition  by  way  of 
appeal  in  the  month  of  April  on  a  stamp  of  | 
two  rupees.     We  disallowed  the   cro8S4 
peal,  thinking  that,  under  the  provisions 
Act  XXVI.    of    1867,   Section  6   (E,), 
were  precluded  from  hearing  the  obie 
unless  the  respondent  paid  the  addit 
8tamp-du(y  under  that  Act. 
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Tbe  6tfa  May  1867. 

Present : 

Th€  Hon'ble  F.  B.  Kemp  and  F.  A.  Giover, 

Judga, 

lUegsl  Cefs. 

Case  No.  56  of  1867. 

Sptaal  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Pur- 
neahy  dated  the  2'jth  September  i866, 
reversing  a  decision  passed  by  the  Moon- 
tiff  of  that  District,  dated  the  26th  Juiy 

Sonnum  Sookul  and  others  (Plaintiffs), 

Appellants^ 

versus 

SJKukh  Elahee  Bnksh  and  others 

(Defendants),  Respondents, 
Baboo  Rajendronath  Rose  for  Appellants. 
Mr,  R.  E,  Twidale  for  Respondents. 

la  ihe  aU^scoce  of  a  special  afreemenfc,  a  claini  for  an 
illeg'al  cess  cannot  be  recovered  in  a  Court  of  Law. 

Glover y  J. — We  see  no  reason  to  interfere 
with  the  Ixywer  Appellate  Court's  order  in 
case. 


•The  Principal  Sudder  Ameen  has  found 
on  the  evidence  that  the  defendant  pays  a 
money-rent  for  his  land  to  the  special  appel- 
lant, and  that  the  latter  claimed  besides  an 
illegal  cess  of  so  much  goor  on  every 
maund  manufactured. 

It  is  urged  in  special  appeal  that  this  is 
of  the  nature  of  a  rent  paid  in  kind ;  but,  on 
turning  to  the  record,  we  find  that  the  spe- 
cial appellant's  karpurdauz  and  vakeel  was 
bimsclf  examined,  and  he  admitted  that  this 
C9ess  of  goor  was  over  and  above  the  regu- 
lar money-rent  paid  for  the  land. 

We  think,  therefore,  that,  as  no  agreement 
sras  entered  iifto  between  the  parties  for  this 
payment,  the  present  claim  is  an  ille- 
cess  which   cannot  be  recovered  in  a 
'ourt  of  Law. 


The  special  appeal  it  iliftnifMd 
V4)L  VII. 


ooiU. 


Th«  6th  May  1867. 

Present  : 

The  Hon'ble  F.  P.  Kemp  aoid  W.  WtvkJtior, 

Judges. 

LunitmUiuH-fiiut  for  peflSMBtoa— Uiiidoi 

Widow- 
Case  No.  1735  of  1866. 
Special  Appeal  from  a   decision  passed  ^ 


Mr.  E.  fV.  Molony,  Officiating  fulge 
of  Moorshedabady  dated  the  ioth  Jj^lv 
1S66,    affirming    a    decision     passed  **|y 


Baboo  Digambur  Biswas,  Principal 
Sudder  Ameen  of  that  District,  fiat^ 
the  joth  December  186^, 

B.am  i;^lUib  Sa^dyal  (D^feadno)^, 
Appellant, 

versus 

Ram  Nar^n  Moiter  and  others  (Plaintiffs^, 
and  other;5  (Defendants),  Respondents, 

Baboo  Roymh  Chustder  ifititr  for 
Appellant. 

Baboo  Chundtr  Madhub  Ohosi^ 
£lespondeot8. 

R  purchased  a  putnee  mehal,  and  devised  it  to  his  soU 
G.  G  disd  a£ber  R  daldlcsB  and  intestate,  andMa^iiig: 
a  widow  S,  who  aJso  died»  neither  of  the  tboe  }pgf^f^ 
ever  taken  possession  of  the  mehal.  FMaint!^  4s 
G*s  nephew,  sues  to  recover  possession  of  the  itt^hS. 
Hklp  that  his  caose  of  action  did  not  a<iie  adCu  BM 
death  of  S. 

Markby^  J.,  dubitante. 

Morkhy,  J. — ^The  only  i^iiestton  of  \m 
arising  on  this  special  appeal  turns  upoaUit 
Law  of  LioBitation  m  laid  down  in  Aot  XIV. 
of  1859. 

The  facts  were  that  a  certain  putaee  laebol 
was  purchased  by  one  Ram  Ruttua,  and 
devised  by  him  to  his  son  Gunga  GcMad. 
The  property  was  porchased  in  \t^t,  and 
Ram  Riittu»  died  at  some  time  prior  to 
1250. 

Gunga  Gobind  died  in  1351,  childlOM 
and  intestate,  aad  leaving  a  widow  Shibo 
Soonduree.    The  widow  died  in  Pous  ij^. 

Neither  Ram  Rnttun,  Gunga  GoWnd, 
nor  Shibo  Soonduree,  ever  took  posdessioa 
of  the  putnee  mehal. 

No  explanation  ^was  given  of  iMs  eir^^ 
cnmstance  ;  but  it  was  assumed  in  the  arga* 
meat,  and  I  assume  it  for  the  pivpotcs  of 
this  judgment,  that  the  Statute  began  to  ran 
against  Ram  Ruttun  from  the  date  of  4ie 
purchase  in  1242. 

The  plaintiff  is  the  nephew  (it  is  not  bohI 
whether  brother's  or  sister's  son)  of  Ouaga 
Gobiiid,  and  his  general  title  to  snooted  io 
ihe  estate  of  hit  uncle  is  not  disfMrted.    Ho 
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now  sues  to  recover  possession  of  the  put- 
nee  mehal,  and,  the  defendants  not  having 
made  out  any  title,  the  question  is  whether 
the  plaintiff  is  barred  by  the  Act. 

This  suit  was  instituted  in  Jeit  1371. 
The  Act,  by  Clause  12  of  Section  i,  provides 
that  the  period  within  which  a  suit  of  this 
nature  may  be  instituted  **  shall  be  twelve 
years  from  the  time  wAen  the  cause  of  action 
arose'* 

The  first  position  taken  by  the  vakeel  for 
the  plaintiff  was  that,  even  assuming  that 
the  plaintiff's  cause  of  action  arose  in  1343, 
still  that  he  is  in  time,  because,  in  computing 
the  twelve  years,  the  whole  period  during 
which  the  widow  was  in  possession  and  the 
heir  unable  to  sue  for  possession  must  be 
excluded. 

But  I  am  clearly  of  opinion  that  this 
position  is  untenable.  Contra  non  valentem 
agere  non  occurrit  prescriptio  is  a  maxim 
largely  adopted  by  the  law,  but  it  cannot 
prevail  against  the  express  provisions  of 
the  Legislature;  and,  if  the  words  '^when 
the  cause  of  action  arose*'  are  to  be  con- 
sidered as  referring  to  the  time  when  the 
cause  of  action  arose  to  Ram  Ruttun,  then,  as 
the  person  to  whom  the  right  accrued  was 
under  no  disability  at  that  time,  the  words 
of  Section  11  expressly  exclude  the  plaint- 
iff from  taking  advantage  of  any  subsequent 
disability. 

But  the  vakeel  for  the  plaintiff  has  taken 
another  ground.  He  contends  that  the 
cause  of  action  in  the  Act  must  mean 
the  plaintiff's  cause  of  action,  and  that  the 
plaintiff's  cause  of  action  is  not  the  same 
cause  of  action  as  that  of  Ram  Ruttun  and 
Gunga  Gobind,  but  a  different  cause  of 
action  altogether. 

This  is  a  point  upon  which,  if  the  ques- 
tion had  been  res  integra^  I  shoiild  have  had 
the  greatest  difficulty  in  giving  an  opinion. 
But  there  are  two  cases,  in  which  it  appears 
to  me  that  this  point  has  already  been  de- 
cided. 

In  the  case  of  Wooma  Churn  Banerjee 
versus  Haradhun  Muzoomdar,  reported  in 
the  I  St  Volume  of  the  Weekly  Reporter, 
Civil  Rulings,  page  347,  the  plaintiff  sued 
for  possession  of  certain  properties,  on  the 
allegation  that  they  belonged  to  his  mater- 
nal grandfather  and  maternal  uncle,  and, 
after  their  death,  devolved  on  his  grand- 
mother Ram  Koomaree.  The  defendants  seem 
to  have  relied  entirely  on  their  possession,  and 
called  u[)on  the  plaintiff  to  prove  possession 
by  himself  or  by  some  person  through  whom 
he    claimed    within    12    years.      This    the 
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plaintiff  was  unable  to  do ;  but  he  contendd 
that  the  Statute  did  not  begin  to  ran  agstt 
him  until  the  death  of  his  grandmother. 

Upon  this  point,  the  Court  say :  ''Ate 
''  hearing  the  arguments  of  CouDsel  nd 
"  a  careful  consideration  of  the  case,  «e 
"are  clearly  of  opinion  that  limitation doo 
not  bar  the  suit,  because  the  cam  if 
action  arose  only  from  the  death  ofik 
'*  grandmother  who  had  the  life-interest^ 

The  other  case  is  that  of  Kumnl  Sbk 
Bennick  versus  Ramjee  Shah  Bennlck,!t 
ported  in  the  3nd  Volume  of  the  Wedlf 
Reporter,  Civil  Rulings,  page  176.  Inll* 
case,  the  question  was  as  to  right  of  sicco* 
sion  to  the  estate  of  one  Radha  Risto,  vL 
the  case  was  remanded  in  order  that  itm^ 
be  ascertained  what  was  the  real  stale  <i 
the  family.  But,  in  making  their  order  d 
remand,  the  Court  say :  "  If,  after  tk 
''death  of  Radha  Kisto  or  his  widor,  1b 
'*  daughter  was  entitled  to  succeed,  and  ^ 
.*'  not  hold  possession  after  his  or  her  deitii 
"  as  the  case  may  be,  the  sons  of  this  daag^ 
"  ter  are  entitled  to  sue  for  their  own  lifte 
"  within  1  f  years  of  the  death  of  their  on 
"  mother,  and  to  require  the  period  of  thtf 
"  minority  to  be  taken  into  consideiatioi 
*' according  to  the  principles  of  Section t^ 
"Act  XIV,  of  1859." 

It  is  clear  from  these  remarks  tbai  ik 
Court  here  concur  with  the  view  alrculf 
expressed  in  the  case  of  Wooma  Qubi 
Banerjee  versus  Haradhun  MujoowI* 
namely,  that  the  cause  of  action  woald  cv 
arise  on  the  death  of  the  widow,  who  took 
a  limited  interest. 

Upon  the  authority  of  these  two  a* 
and  without  expressing  any  opinion  of  ^ 
own,  I  hold  that  the  plaintiffs  caase  i< 
action  in  this  case  did  not  arise  until » 
death  of  Gunga  Gobind's  widow;  thaltw 
suit  is  not  barred  by  limitation ;  and  l» 
the  appeal  should  be  dismissed  with  costs- 

Kemp,  y. — I  am  of  opinion  that  * 
plaintiff's  cause  of  action  accrued  whentH 
succession  opened  out  to  him  by  ibc  dt* 
of  the  widow;  and,  as  the  suit  is  in^ 
dating  from  that  event,  the  special  apf^ 
must  becdismissed  with  costs  and  intcrcsL 
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The  6th  May  1867. 

Present  : 

The  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Rifi^ht  of  Suit  (by  Hindoo  Widow  during  life- 
time of  adopted  aon). 

Case  No.  170  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the 
nth  December  1866,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  Distria,  dated  the  13th  March 
rS66. 

Jannobee  Chowdhrain  (Plaintiff),  Appellant. 

versus 

Dwarkanath  Roy  Chowdhry  and  others 
(Defendants),  Respondents. 

Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Divarkanath  Mitter  and  Kishen 
Dval  Roy  for  Respondents. 

A  widow  cannot  i^uc  during- the  lifetime  of  an  adopted 
son  who  has  arrived  at  majority.  A  petition  of  the 
adopted  .son  withdrawing  an  objection  previously  made 
by  him  to  the  suit  beinjjDroug^ht  cannot  cure  the  defect 
in  her  plaint. 

Kemp,  J. — This  was  a  suit  on  the  part 
of  a  widow,  who,  it  is  admitted,  has  an 
adopted  son  who  has  arrived  at  majority. 

The  lady  sues  for  possession  of  a  6-anna 
share  in  a  small  fishery,  alleging  it  to  belong 
to  her  kharija  lalook  of  which  she  was  in 
possession,  and  that  her  co-sharers  in  the 
julkur  had  ousted  her ;  hence  the  suit. 

The  adopted  son  first  objected  to  the 
suit  being  brought.  He  then  withdrew  his 
objection,  and  in  this  Court,  though  not 
made  a  res{)ondent,  and  therefore  not  entitled 
to  be  beard,  he,  through  his  pleader,  orally 
made  no  objection  to  the  suit  proceeding. 

We  think  it  is  very  clear  that  the  plaint- 
iff had  no  ^itle  to  bring  this  suit.  She 
originally,  as  stated  by  the  Judge,  set  up 
a  special  plea  that,  under  the  will  of  her 
husband,  a  life-interest  in  his  estate  was 
reserved  to  her,  although  she  had  adopted 
a  son.    This  plea  she  failed  to  pro\e. 


The  petition  of  the  adopted  son  will  not 
cure  the  defect  in  the  plaint.  This  petition 
does  not  amount  to  a  transfer  of  the  title  of 
the  son  to  the  widow,  and  the  suit  of  the 
latter  will  not  lie.  See  Weekly  Reporter, 
Volume  II.,  page  49,  Civil  Rulings.  The 
adopted  son  is  at  liberty  to  sue  if  so  ad- 
vised. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  6th  May  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Stamp-duty— Applicatians  to  High    Court  for 
copies  Of  decree  and  judgment 

Application  praying  for  a  certified  copy  of 
the  decree  and  judgment  passed  on  the  2gth 
May  r866y  in  Special  Appeal  No,  jus  of 
186$. 

Turif  Biswas,  Petitioner, 

Baboo  Khettur  Mohun  Mookerjee  for 

Petitioner. 

Application;:  to  the  Hijifh  Court  for  certified  copies  of 
the  decree  and  jud^^ment  may  be  engrossed  on  a  stamp 
of  one  anna,  under  Clause  6,  Article  10,  Schedule  B  of 
Act  XXVI.  of  1867. 

Deputy  Registrar. — The  pleader,  fiaboo 
Khettur  Mohun  Mookerjee,  has  filed  this 
application  for  certified  copies  of  the  decree 
and  judgment  in  the  above  case,  on  a  stamp 
of  the  value  of  one  anna  only. 

According  to  Section  4  of  the  new  Stamp 
Act  (XXVWof  1867),  application  on  stamp- 
paper  must  now  be  made  for  such  copies, 
and  thus  the  practice  that  prevailed  under 
the  old  Stamp  Act,  before  the  Civil  Procedure 
Code  came  into  operation,  is  revived  {see 
Section  198). 

The  pleader  urges  that,  according  to  the 
6th  Clause  of  Article  10,  Schedule  B,  a  stamp 
of  the  value  of  one  anna  is  prescribed  for 
such  an  application. 

To  me  that  Clause  appears  to  provide  for 
applications  for  copies  when  presented  before 
the  Lower  Courts,  &c.  The  ist  Clause  is  the 
one  which  provides  for  "  any  applications" 
presented  to  this  Court,  and  includes, '  I 
presume,  those  for  copies  of  decrees  and 
judgments. 
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I  beg  ihe  orders  of  the  Judge  presiding 
[ft  the  Miscellaneous  Department  on  the 
I^EMnt. 

JacksoH,  J.— I  thirik  that  tht  follow- 
ing wdfrfi  in  the?  6th  Clause  6f  Article  lo, 
S«ifedul6  B.  irinexed  to  Act  XXVi.  of  1867, 
ref<»r  td  <he  High  Court  as  T*ell  as  to  the 
inferior  Courts  :  "  When  presented  to  any 
'*  Civil,  Criminal,  or  Revenue  Court,  or 
*^  any  Soard  of  Revenue,  or  any  Commis- 
"  sioner  of  Revenue  or  Circuit,  or  any 
"  Chief  OflScer  charged  with  the  exe- 
"  cutive  administration  of  a  division  for 
"  a  copy,  or  for  a  translation  of  any 
"  judgment,  decree,  or  order,  or  other  docu- 
"  ment  on  record."  The  words  any  Civil 
Court  certainly  include  the  High  Court ;  and, 
although  in  tne  first  Clause  of  the  same 
AitioW .  there  is  a  provision  of  2  rupees  as 
stamp-duty  on  petitions  gehecaily  presented 
to  the  High  Court,  there  is  also  a  provision 
hf  Okie  nipe^  on  petitidtis  to  the  Eoard  of 
Rev«inl^,the  Chief  Commissioner,  or  Commis- 
Soners  of  R^vehtie  or  Circuit,  ^nd  yet  the 
Boards  of  Revenue  and  Chief  Commis- 
sioners are  equally  included  in  the  provi- 
sions of  the  6th  Clause.  If,  therefore,  the 
High  Court  were  to  be  excluded  from  the 
operfttibK  m  th6  0th  Claud^  by  reason  of 
the  stamp-duty  of  t  rupees  being  specially 
provided  for  that  Court,  then  the  Board  of 
Rey^iiile  5r  Commissioners  would  also  have 
to  be  excluded  by  reason  of  a  stamp-duty 
of  one  rupee  being  prescribed  for  them, 
and  yet  such  exclusion  would  be  contrary 
16  fhfe  express  words  of  the  last  Clause, 
etoiis^tiiintly,  I  think  th^t  the  petition  has 
&^il  rigfitly  engrossed  on  a  stamp  of  one 

This  is,  in  fact,  a  special  or  reduced  duty 
prescfibed  in  the  case  of  the  High  Court  as 
well  a»  other  Civil  Courts,  in  recpect  of  the 
pwrticular  applications  referred  to. 


The  7th  May  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Limitation  (Section  246,  Act  VI 1 1,  of  185^^ 
Claims  to  attached  proper^. 

Case  No.  2948  of  1866. 

SpicM  Appeal  from  a  decision  passed  by  the 
Judge  if  Gya,  dated  the  28th  August  1866, 
affitmiHg  a  decision  passed  by  the  Principal 
Suddar  Ameen  of  that  District,  dated  tht 
iSth  January  1866. 


Jugoo  Lai  Upadhyasifid  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  £kbalootiisS&  stlid  others 
(Defendants),  Reipondents. 

Messrs,  R,  K,  Twidale  and  C  Gregory  for 

Appellants. 

Baboo  Ondokool  Chund^  Mookerjee  for 

Respondents. 

The  plaintiff  applied  for  the  attachment  of  a  property, 
and,  on  the  objection  of  the  defendant,  the  propertv  was 
released  frotn  attachment.  Held*  that  the  plainfiff  «M 
faKTund,  under  Section  246,  Act  Vlll.  of  1859,  to  sile ii 
the  Civil  Court  to  establish  his  rig"ht  within  a  year  from 
the  order  of  release. 

Jdcksony  y, — This  was  a  suit  asking  for  a 
declaration  of  the  plaintiff's  right  to  ha\-c 
ith  share  of  Mouzah  Poorah  brought  to  sale 
in  execution  of  plaintiff's  decree  against  one 
Ahmed  Hosseiti  deceased,  and  akernatiydt 
the  right  which  he  sought  to  enforce  was 
described  as  a  right  to  have  the  defendants 
made  liable  under  that  decree  by  reason  of 
their  having  inherited  the  said  founh  share 
of  the  mouzah  in  question,  and  the  plaim 
also  asked  to  set  aside  an  order  passed 
under  Section  246  of  the  Civil  Procedore 
Code. 

The  Lower  Appellate  Court  held  the  suit 
barred  as  having  been  brought  in  the  Court 
having  jurisdiction,  after  one  year  had  expired 
from  the  passing  of  the  order. 

In  special  appeal,  it  is  contended — 

1st, — That  the  limitation  of  one  year  did  not 
apply. 

But  on  this  point  we  are  clearly  of  q»- 
nion  that  the  Judge  was  right.  It  was  qoite 
immaterial  whether  the  plaint  contained  a 
prayer  for  the  reversal  of  the  summary  order 
or  no.  The  plaintiff  had  applied  for  the  st- 
tachment  of  the  mouzah,  defendant  had  pre- 
ferred an  objection,  and  on  that  objection  the 
mouzah,  whether  rightly  or  wrongly,  was 
released  from  attachment.  That  order  was 
binding  on  the  plaintiff,  and  he  had  to  do 
what  in  fact  he  did  do,  m.,  to  bring  a  dnl 
suit  to  establish  his  right,  and  the  period limHcd 
for  such  suits  is  one  year. 

2nd, — That  the  Principal  Sudder  Amett 
made  no  order  under  Section  246.  Bat  he 
clearly  did  make  such  an  order,  for  he  releaS' 
ed  the  property,  and  the  plaintiff  himsef 
manifestly  regarded  the  order  in  that  li^ 
for  he  prayed  that  it  might  be  sat  aside. 

3rd. — That  the  plaintiff  sought  In  te 
present  suit  to  have  the  defendants  laafe 
liable  to  satisfy  the  judgment  in  Te^>ect  «f 
their  havi^^  inherited  from  the  dkrfgttil 
judgment^d^htcM-  tfet^  Vew  ^POt>«tt^  in 
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ptfte.     Bat  this   is   merely   another  way   of 
statrng  the  ^me  matter. 

A  case  has  been  cited  from  7  Weekly 
Reporter,  page  352,  in  which  the  Court 
held  the  limitation  of  one  year  not  to  apply. 
Bat  that  wds  a  case  clearly  distinguhhable 
frotn  the  present.  An  objection  was  made, 
and  the  Coart  executing  the  decree  avoided 
atty  adjudication  upon  the  subject-matter  of 
the  obfe^tion^  and  sold  the  property  subject 
to  the  claim.  Here  the  Court  allowed  the 
claim,  and  released  the  property.  We  thinft 
the  decision  of  the  Lower  Appellate  Court 
was  right)  and  we  affirm  it  with  cost^. 


T 


The*  7th  May  1867. 

PrfseHi: 

The  Hoii'blfc  H.  V.  Bayley  and  ShumbhoonWh 

Pandit,  Judges, 

Limitation— Alluvial  Land. 

Cftse  No.  94  of  i86y. 

Application  for  review  of  judgment  passed 
by  the  Honble  Jusiites  BayUy  ani 
a^nrttbhooftath  Fundit,  on  the  afih  ^dnuary 
j86fi*  in  Spectal  Appeal  No,  2408  df 
ri66, 

DoyA  Moyfce  Dossee  and  others^  Plaintiffs 
(Respondents),  Petitioners, 

versus 

Ltichttiee  Nirain  Shaha  and  others,  Defeftd- 
atitA  (Appellants),  Opposite  Party, 

Mr.  J,    W,   B.   Money  and    Baboo   Otool 
Chunder  Mookerjee  for  Petitioners. 

No  one  for  Opposite  Party. 

Wtiere  a  persdn  claims  possession  of  an  increment  as 
by  aftcestral  rtghe,  his  suit  must  be  broujtht  within  13 
yeArs  from  the  formation  of  the  increment,  and  the 
possession  of  it  by  another  party  on  adverse  title. 

Bayley,  J, — In  this  case,  Mr.  Money,  the 
learned  Counsel  ^r  the  applicant  for  review, 
afgues  that  this  Court  has  wrongly  held 
that  the  cause  of  action  arose  in  this  case 
to  the  appKcant  (the  plaintiff)  when  the 
new  thur  was  created,  and  possession  was 
withheld  from  plaintiff,  admittedly  for  20  or 
35  jears. 


»   •      • 


*  See  ante^  p.  89. 


After  fully  hearing  the  learned  Counsel, 
we  are  still  of  the  opinion  expressed  in 
our  judgment  in  the  special  appeal. 

The  leafned  Counsel  urges  that  the  cause 
of  action  could  only  arise  to  his  client  from 
such  time  as  he  became  entitled  by  a  decree 
of  27ih  September  1862  to  the  parent  estate 
to  which  the  new  chur  is  an  increment,  and 
only  from  such  time  as  he  got  possession  under 
such  decree.  The  learned  Counsel  refers  to 
Clause  I,  Section  4,  Regulation  XL  of  1825, 
as  laying  do>Vn  the  principle  that  new  in* 
crements  follow  contiguous  parent  raehals, 
and  that,  consequently,  till  his  client  was  in 
a  position  by  ^ossessicm  under  the  decree 
referred  to,  to  set  forth  that  he  legally 
held  the  parent  estate,  no  cause  of  action 
arose  to  him  as  to  the  increment.  Further 
that  till  then  the  possession  of  the  farmer 
who  held  under  settlement  with  the  zemin- 
dar was  a  rightful  possession,  and  therefore 
no  catise  of  action  could  arise  in  that  in- 
terval to  another. 

We  cannot  concur  in  this  argument. 

A  settlement  may  give  possession,  and 
actual  possession  is  the  basis  on  which  a 
settlement  is  ordinarily  made.  But  a  superior 
title  by  possession  may  be  acquired  under 
right  declared  by  decree  of  Court  to  posses- 
sion, overriding  altogether  the  settlement 
made  on  mere  possession  only. 

There  was  nothing  to  prevent  plaintiff's 
action  to  obtain  this  declaration  of  right ;  but 
for  20  or  25  years  another  party  has  held 
possession  of  this  new  increment  against 
plaintiff,  that  is  to  say,  of  that  which  plaint- 
iff avers  is  his  right  by  virtue  of  ances- 
tral title,  and  against  which  title  for  12  years 
before  this  suit  another  party  kept  plaintiff 
out  of  possession. 

Nor  do  we  agree  in  the  plea  that  only  se- 
parate new  increment  cannot  be  sued  for  at 
any  time  by  a  party  then  considering  himself 
to  have  a  right  to  it,  by  whoever,  and  under 
whatever  title,  it  may  be  held.  What  the 
result  of  the  action  might  be,  is  another 
matter,  not  affecting  the  point  before  us,  and 
which  will  depend  on  the  circumstances  of 
each  particular  case  as  governed  by  the 
several  provisions  of  Regulation  XI.  of  1825  ; 
but  there  is  no  legal  reason  in  our  opinion 
for  the  plaintiff  to  allow  quietly  and  undis- 
turbedly possession  to  another  party  of  the 
increment  for  13  years  before  suit  all  that 
time  when  he  claims  that  increment  as  his 
by  ancestral  right.  We  may  add  that  the 
cases  cited  do  not  cover  the  facts  of  this  case, 
Ind  that  the  English  Law  of  Limitation  re- 
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lied  on  is  not  the  Law  of  Limitation  which 
we  have  to  administer. 

In  this  view  we  reject  the  application. 


The  8th  May  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Lakheraj— Onus  probandi. 

Case  No.  183  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Nobin  Kishen  Paulit,  Principal 
Sudder  Ameen  of  Midnapore,  dated  the 
igth  November  1866^  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  5M  March  1866. 

Ram  Jeebun  Chuckerbutty  and  others 
(PlaintiflFs),  Appellants, 

versus 

Pershad  Shar  and  others  (Defendants), 
Respondents. 

Baboo  Umbica  Churn  Banerjee  for 
Appellants. 

Messrs.  R.  T.  Allan  and  y,  S.  Rochfort  and 
Baboo  Dwarkanath  Sein  for  Respondents. 

When  a  plaintiff  comes  into  Court  to  prove  a  lakheraj 
title,  no  proof  of  possession  for  years  (unless  it  be  carried 
beyond  1790)  as  apparent  lakheraj  can  excuse  him 
from  proving  his  title. 

Glover,  J. — This  was  a  suit  by  the  special 
appellant  to  establish  his  title  to  certain  land 
as  lakheraj. 

It  appears  that  the  zemindar,  defendant, 
had  sued  certain  ryots  of  the  estate  for 
enhanced  rent  under  Aft  X.  of  1859,  *^^^ 
that  the  special  appellant  intervened  in 
that  case,  urging  that  the  land  was  not  the 
zemindar's  mal  but  the  intervenor's  lakhe- 
raj. The  Collector,  however,  decided  against 
the  intervenor  under  Section  'j'j  of  the  Act, 
and  the  latter  was  referred  to  a  regular  suit. 
This  he  has  now  brought. 


Both  Lower  Courts  dismissed  his  sak, 
the  Principal  Sudder  Ameen  holding  that 
the  plaintiff  had  failed  to  prove  that  the 
land  was  lakheraj. 

The  point  taken  in  special  appeal  is  that, 
under  the  circumstances  of  the  case,  the 
plaintiff  was  not  bound  to  prove  his  lakhefaj 
title,  long  possession  as  apparent  laikherajdir 
being  sufficient  to  throw  the  onus  on  the 
zemindar.  The  decision  of  the  Fall  Bench 
of  this  Court  in  the  case  of  Mun  Mohince 
Dossee  versus  Joy  Kishen  Mookeijee. 
Weekly  Reporter,  Special  Number,  174,  if 
quoted  in  support  of  the  position. 

This  objection  is  not  to  be  found  in  the 
grounds  of  special  appeal,  but  we  hare 
allowed  it  to  be  argued.  It  is,  however, 
worth  nothing.  In  the  first  place,  the  Fall 
Bench  ruling  has  no  connection  whatever 
with  the  present  case.  In  that  suit  tlje 
zemindar  had  ousted  the  tenant  under  tike 
powers  conveyed  by  Section  10,  Regalatioa 
XIX.  of  1793,  on  the  ground  that  the 
lakheraj  had  been  created  after  1790  A.  D., 
and  it  was  held  that  the  zemindar  was 
bound  to  supp)ort  his  ouster  by  proving  that 
the  lakheraj  had  been  so  created.  In  tins 
case,  the  ryot  was  ousted  by  the  acticn 
of  the  Collector's  Court  which  found  that 
the  land  had  been  paying  rent  to  the  zenuo- 
dar.  The  plaintiff  came  into  Court  to  pnyct 
his  lakheraj  title,  and,  like  any  other  pladmiff, 
was,  of  course,  bound  to  do  it,  and,  in  h£i, 
did  try  to  do  it,  by  filing  a  "char"  and 
other  documents  in  support  of  his  alleged 
rent-free  title.  It  is  only  here  in  specia] 
appeal  that  he  abandons  his  previous 
tion,  and  takes  up  new  ground. 

We  have  no  doubt  that,  where  a  plai 
comes  into  Court  to  prove  a  lakheraj  title, 
no  proof  of  possession  for  years  (unless  it 
be  carried  beyond  1790)  as  apparent  lakheia) 
can  excuse  him  from  proving  his  title. 

And,  with  regard  to  that  proof,  the  Prin* 
cipal  Sudder  Ameen  has  found  distinctlf 
that  it  is  altogether  insufficient,  and,  moR- 
over,  that  the  land  is  proved  to  be  mil  land 
of  the  zemindar's  estate.  We  may  remade 
in  addition,  that  the  "  char "  on  which  the 
plaintiff  relied  had  already,  so  far  back  as 
1 86 1  A.  D.,  been  pronounced  sporioas 
in  a  case  referred  to  the  Collector 
Regulation  II.  of  1819. 

In  no  point  of  view,  therefore^  do  we 
any  ground  for  special  appeal  in  this 
and  we  reject  the  application  with  costs. 

The  same  remarks  apply  to  special  appead 
No.  191,  which  is  dismissed  for  the 
reasons. 
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The  8th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Clause  6,  Section  23,  Act  X.  of  1859— Suit  to 

recover  possession. 

Case  No.  192  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dated  the  joth  November  1866,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
Districty  dated  the  26ih  June  rS66. 

Seraj  Mundul  and  others  (Plaintiffs), 
Appellants^ 

versus 

'Bistoo  Chunder  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Debendro  Narain  Base  for 
Respondents. 

Clause 6,  Section  23,  Act  X.  of  iS59,refers  to  suits  by  a 
tenant  against  his  landlord,  and  not  to  suits  by  a  tenant 
a^^inst  a  third  party,  between  whom  and  the  tenant  the 
relation  of  landlord  and  tenant  does  not  exist. 

Kemp,  J. — In  this  suit  the  Principal 
Sudder  Ameen  held  that  he  had  no  juris- 
diction to  try  it,  inasmuch  as  a  suit  under 
Clause  6,  Section  23,  Act  X.  of  1859,  for 
the  disputed  tenure,  and  to  which  the  pre- 
sent plaintiff  and  the  defendant  were 
parties,  had  been  decided  by  the  Revenue 
Courts. 

In  special  appeal  it  is  contended  that 
Clause  6,  Section  23,  refers  to  suits  by  a 
tenant  against  his  landlord,  and  not  to  suits 
by  a  tenant  against  a  third  party  between 
whom  and  the  tenant  the  relation  of  land- 
lord and  tenant  does  not  exist.  This  con- 
tention .is  correct,  for  the  special  appellant 
is  not  the  tenant  of  the  special  respondent, 
but  claims  to  hold  a  jumma  under  the  lakhe- 
rajdars;  whereas  the  defendant,  special  re- 
spondent, claims  to  hold  by  purchase  from 
one  Gobiu-dhun,  the  lessee  of  the  lakhe- 
rajdars. 

The  Pri^icipal  Sudder  Ameen  is  referred 
to  a  decision  of  the  Full  Bench,  dated  22nd 
February  1867,  page  186,  Weekly  Reporter, 
Volume  VII.,  No.  8. 

Tke  suit  is  remanded  for  trial.  Costs  to 
follow  the  result.  • 


The  8th  May  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Enhancement — Fair  rates  for  talookdars. 

Case  No.  201  of  1867  under  A6t  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  28th 
December  1866,  affirming  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  28th  May  1864. 

'     Huro  Soonduree  Chowdhrain  and  others 
(Defendants),  Appellants, 

I  versus 

j  Anund  Mohun  Ghose  Chowdhry  and  others 
I  (Plaintiffs),  Respondents. 

I  Baboo  Romesh  Chunder  Mitter 

i  for  Appellants. 

Baboos  Chunder  Madhiib  Ghose  and 
Kishen  Dyal  Roy  for  Respondents. 

A  talookdar's  rent  cannot  bo  enhanced  to  the  same 
rate  as  that  paid  by  cultivating  ryots ;  the  talookdar  is 
entitled  to  some  reasonable  profits. 

Kemp,  J. — This  was  a  suit  for  enhance- 
ment, and  the  only  point  taken  in  special  ap- 
peal refers  to  the  rates  which,  it  is  con- 
tended, are  not  fair  and  equitable. 

We  think  that  the  suit  must  be  remand- 
ed. The  zemindar  treated  the  defendant  as 
a  talookdar.  This  is  clear  from  the  notice 
which  would  have  been  wholly  informal  had 
such  not  been  the  case.  The  evidence  upon 
which  the  Jud^e  bases  his  finding  as  to  the 
rates  proves  the  rates  paid  by  cultivating 
ryots,  and  not  the  rates  paid  by  a  ta- 
lookdar. « 

The  special  appellant  is,  beyond  doubt,  an 
intermediate  holder  between  the  zemindar 
and  the  occupant  ryots.  The  Judge,  in 
adopting  the  rents  payable  by  cultivating 
ryots,  has  not,  in  our  opinion,  fixed  a  fair 
and  equitable  rate.  The  special  appellant,  as 
talookdar,  is  entitled  to  some  reasonable  pro- 
fits ;  but,  if  he  has  to  pay  to  the  zemindar  at 
the  same  rate  as  the  ryots  pay  to  him,  it 
cannot  be  said  that  the  assessment  is  either 
fair  or  equitable. 

The  suit  is  remanded.  The  Judge  will 
endeavour  to  fix  what  is  a  fair  and  equitable 
rate  of  rent  suitable  to  the  intermediate 
position  which  the  special  appellant  holds 
between  the  zemindar  and  the  occupant 
ryots. 
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The  8th  May  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges, 

Recogniiion  of  Tenancy — Receipt  of  Rent— 

Fraud. 

Case  No.  194  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  2*jth  Kovemher 
iS66y  reversing  a  decision  passed  by  the 
Moonsiff  of  Radhanuggur,  dated  the 
24ih  July  1 866, 

Gudadhur  Banerjee  (one  of  the  Defendants), 

Appellant, 

versus 

Khettur  Mohun  Surmah  and  others  (Plaint- 
iffs), and  others  (Defendants),  Respondents. 

Baboo  yuggodanund  Mookerjee  for 
Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Held  that  a  zemindar,  by  taking*  the  rent  of  the 
plaintiff's  purchased  lands  after  the  rent  was  deposited 
by  him  in  the  Collector's  treasury,  virtually  admitted 
the  plaintiff's  status  as  purchaser  from  the  former 
rvots,  and  that  he  had  attorned  to  him  as  landlord ;  and 
that*  i.s  this  payment  was  made  long  before  the  zemin- 
dar sued  the  former  ryots  for  enhanced  rent  under 
Act  X.  of  1S59,  the  decree  obtained  in  that  suit  must 
have  been  collusive. 

Glover,  J , — This  was  a  suit  for  a  declara- 
tion of  the  plaintiff's  title  by  purchase  to 
certain  plots  of  land  within  the  defendant's 
zemindaree. 

It  appears  that  the  zemindar  (special  ap- 
pellant in  this  suit)  sued  the  former  ryots^f 
these  lands,  and  got  a  decree  for  enhanced 
rent  under  Act  X.  ot  1859,  and  special  re- 
spondent sues  to  have  this  decree  cancelled, 
on  the  ground  that  the  land  was,  af  the  time 
of  the  suit,  his  own,  and  that  the  decree  was 
the  result  of  collusion  between  the  zemindar 
and  the  former  ryots,  plaintiff's  vendors. 

The  zemindar  defends  the  suit  by  declar- 
ing that  the  plaintiff  never  registered  his 
name  in  the  mutation-books  of  the  zeminda- 
ree, and  that,  in  consequence,  he  never  recog- 
nized him  as  his  tenant,  but  sued  the  old 
occupants. 

Both  Courts  found  for  the  plaintiff. 

It  is  urged  specially  that,  supposing  the 
zemindar  to  have  received  the  rent  of  the 
land  from  the  plaintiff,  that  does  not  alter 
the  former's  position,  but  that  the  plaintiff 
must  prove  that  the  decree  against  the  old 
lyots  was  fraudulent. 


On  this  objection  it  is  enoi^gh  for  ustoaj 
(the  genuineness  of  the  special  appellaot't 
kobalah  being  found,  as  a  fact,  by  the  Lower 
Appellate  Court)  that  the  zemindar,  bj 
taking  the  rent  of  the  plaintiff's  purchased 
lands,  after  that  rent  was  deposited  by  him 
in  the  Collector's  treaBury,  to  all  intents  aiii 
purposes,  admitted  the  plaintiff's  statos  y 
purchaser  from  the  old  ryots,  and  that  he 
had  attorned  to  him  as  landlord ;  and,  asthii 
payment  was  made  long  before  the  Ad  X. 
suit  for  enhanced  rent,  it  follows,  almost  as 
matter  of  course,  that  the  decree  obtaioed  i& 
that  suit  must  have  been  collusive. 

At  all  events,  there  is  no  ground  for  this 
special  appeal,  the  Principal  Sudder  Ameen 
having  committed  no  error  of  law  in 
judgment. 

The  application  is  dismissed  with  costs. 


The  eth  May  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 
Special  Appeal— Fine— Recusant  witnesses. 

Lowazima  Special  Appeal  from  a  decism 
passed  by  the  Principal  Sudder  Amem 
of    Tipperah,  dated  the  22nd  Novemhtr 

•  1866,  affirming  a  decision  passed  by  A 
Moonsiff  of  that  District,  dated  the  22ad 
March  1866, 

Pran  Kisto  Deo  (Plaintiff),  Appellant, 

versus 

Kalee  Doss  Deo  and  others  (Oefendants), 

Respondents, 

Appellant  present  in  person. 
No  one  for  Respondents. 

The  refusal  of  a  Moonsiff  to  inflict  a  tine  upon  toot 
sant  witnesses  Ts  no  ground  for  special  appeal. 

The  petitioner  comes  up  in  person  wiA 
an  application  to  prefer  a  special  appealf 
which  application  is  not  certified  by  a  vakcd 
of  the  Court. 

The  ground  on  which  he  seeks  to  appeal 
specially  is  that  the  Lower  Appellate  Cioit 
has  refused  to  reverse  the  decision  of  ihft 
Moonsiff  on  this  objection,  namely,  tha^i 
whereas  the  petitioner,  being  plaintiff  in  the 
suit  pending  before  the  Moonsiff,  had  naaei 
certain  witnesses,  and  those  witnesses,  ata 
a  service  of  summons  upon  them,  had  onuttdi 
to  appear,  and  proclamation  had  been  vs9iA 
for  their  appearance,  and  their  goods, M 
been    attached,   the   petitioner  bavpg  #* 
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plied  to  the  Moonsiff  to  fine  the  recusant 
witnesses,  the  Moonsiff  refused  to  do  so,  and 
afterwards  dismissed  the  plaintiff's  suit. 

It  appears  to  me  that  this  is  not  a  valid 
ground  of  appeal.  Section  167  of  the  Code  of 
Civil  Procedure  provides  ''  that  any  person 
"  who  shall  be  summoned  to  appear  and  give 
''  evidence  in  a  suit,  shall  be  bound  to  attend 
"  at  the  time  and  place  named  in  the  sum- 
''  mons  for  that  purpose."  That  being  so, 
any  person,  intentionally  omitting  to  attend 
upon  such  summons,  commits  an  offence 
tinder  Section  174  of  the  Indian  Penal  Code. 
By  Section  168  of  the  Code  of  Civil  Pro- 
cedure, if  any  person,  on  whom  a  summons 
to  give  evidence  has  been  served,  shall, 
without  lawful  excuse,  fail  to  comply  with 
Uie  summons,  the  Court  may  order  such 
person  to  be  apprehended.  If  such  person 
abscond,  so  that  he  cannot  be  apprehended, 
his  property  shall  be  liable  to  attachment 
and  sale  in  the  mode  prescribed  by  Sections 
159  and  160  of  the  same  Ad.  Section  160 
provides  that,  ''after  such  attachment  and 
''proclamation,  it  shall  be  lawful  for  the 
"  Court  to  order  the  property  attached  or 
"any  part  thereof  to  be  sold  for  the  pur- 
"  pose  of  satisfying  all  costs  incurred  in 
^consequence  of  such  attachment,  together 
"  with  the  amount  of  any  fine  which  the 
"  Court  may  impose  upon  such  witness  or 
''other  person  under  the  provisions  of  any 
"  law  for  the  time  being  in  force  for  the 
"  punishment  of  a  witness  who  may  abscond 
*'  or  keep  out  of  the  way  in  order  to  avoid 
"the  service  of  a  summons."  At  the  time 
of  the  passing  of  Ad  VIII.  of  1859,  Ad 
XIX.  of  1853  was  in  force,  and  by  Section 
24  of  that  Ad,  Civil  Courts  were  empowered 
to  impose  upon  witnesses  on  whom  summons 
had  been  served,  who  omitted  to  appear 
upon  such  Summons,  a  fine  not  exceeding 
500  rupees.  That  Ad  has  been  repealed 
as  regards  proceedings  under  Ad. VIII.  of 
1859,  except  only  the  Sections  19  and  26, 
and  the  Civil  Court  does  not  appear  at  pre- 
sent to  have  any  power  to  inflict  a  fine  upon 
lyitnesses  who  fail  to  appear  after  service  of 
summons.  And,  under  Section  168,  Chapter 
II  of  the  Code  of  Criminal  Procedure, 
prosecutions  in  such  cases  must  be  instituted 
before  the  Magistrate,  with  the  sanction  or 
on  the  complaint  of  the  Court  concerned. 
And,  unde&  Section  36,  Ad  XIX.  of  1853, 
any  person  to  whom  a  summons  to  attend 
and  give  evidence  shall  be  personally  deliver- 
ed, and  who  shall,  without  lawful  excuse, 
neglect  to  obey  6uch  summons,  is  still  liable 
to  the  party  at  whose  request  th^  summons 
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shall  have  been  issued  for  all  daipages  wl^ch 
be  may  sustain  in  consequence  of  such  neg- 
lect or  refusal,  to  be  recovered  in  a  civil 
action.  Section  30  of  the  same  Ad  express*- 
ly  provided  that  it  should  not  be  necessary 
to  postpone  the  hearing  or  decision  of  a  cas^ 
for  the  non-production  of  a  document^  or  for 
the  evidence  of  a  witness  who  may  neglect 
to  attend  beyond  such  period  as  shall  appeal* 
proper  to  the  Court.  This  latter  Section  19 
no  longer  in  force  in  respect  of  proceedings 
under  Ad  VIII.  of  1859.  On  the  other 
hand,  there  is  a  rule  of  law  which  prescribes 
that  the  hearing  or  decision  of  a  case  should 
be  postponed  by  reason  of  the  non-attendance 
of  a  witness.  Nor  is  there  anything  which 
requires  the  Civil  Court  in  such  a  case  to 
institute  a  prosecution  before  the  Magistrate, 
nor,  if  that  were  obligatory  on  the  Civil 
Court,  would  the  result  of  such  prosecution 

affect  the  result  of  the  civil  suit. 

.    ■  * 

It  appears  to  me,  therefore,  that  the  refus- 
al of  the  Moonsiff  to  inflict  a  fine  upon  the 
witnesses  in  this  case  can,  in  no  sense,  afford 
a  ground  for  special  appeal,  and  that  (his 
application  must  be  refused. 

The  8th  May  1 867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  yudge. 

Stamp-duty. 

Loivazima  Special  Appeal  /fom  a  decision 
passed  by  the  Judge  of  Chiiiagongy  dated 
the  2jrd  February  i86y,  reversing  a  deci- 
sion  passed  by  the  Principal  SiidderAlneen 
of  that  District,  dated  the  27 th  March  1866. 

Aradhun  Dey  and  another  (Pefendjints), 

Appellants, 

versus 

Gholam  Hossein  Maloom  and  others  * 
(Plaintiffs),  Respondents. 

Baboo  Sreenath  Banerjee  for  Appellants. 
No  one  for  Respondents. 

Where,  owing  to  an  irregularity,  a  petition  of  appeal 
was  returned  before  the  new  Stamp  Ad^,  XXVI.  of  1867, 
came  into  force,  and  the  appeal  was  not  filed  until  after 
that  A<5\  came  into  force — Held  that  the  appeal  must 
be  filed  on  a  stamp  of  the  amoqnt  prescribed  by  the 
new  law. 

Deputy  Registrar. — This  petition  was  re- 
filed  yesterday  with  the  wanting  copy  of 
the  decree ;  apd  being  within  90  days;  It 
might  have  been  received,  were  not  the  new 
Stamp  Aft  in  operation.  .   '  ^ 
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Owing  to  an  irregularity,  the  appeal  was 
returned ;  and  the  filing  in  the  first  instance 
became  thereby  void,  so  that,  if  it  had  not 
been  re-filed  within  time,  it  would  have 
been  treated,  notwithstanding  that  it  had 
been  filed  originally  within  90  days,  as  out 
of  time,  and  woulcl  have  been  liable  to  re* 
jection,  unless  sufficient  cause  to  the  satis- 
faction of  the  Court  were  shown  for  the 
delav. 

This  being  the  eflFect  as  to  time,  the  ques- 
tion arises  whether  the  appeal  should  not 
HOW  be  treated  as  coming  under  the  opera- 
tion of  the  new  Stamp  Aft  (XXVI.  of  1867) 
In  respect  of  the  stamp  on  which  it  is  en- 
grossed. The  stamp  used  is  of  the  value  of 
Rupees  50,  and  this  under  the  old  Stamp 
Law  would  be  sufficient ;  but,  under  the  new 
Stamp  law,  there  would  be  a  deficiency  of 
Rupees  80,  between  the  value  of  the  stamp 
used  and  that  of  the  stamp  required. 

I  beg  to  refer  the  point  for  the  orders  of 
the  Judge  presiding  in  the  Miscellaneous 
Department. 

yackson^  J, — I  think  the  Deputy  Regis- 
trar is  right.  As  the  appeal  was  not 
"  filed"  until  to-day  when  the  new  Stamp 
Law  is  in  operation,  it  must  be  filed  on  a 
stamp  of  the  amount  prescribed  by  that  law. 

The  appellant  will  be  allowed  one  week's 
time  to  put  in  the  deficient  amount  of  the 
stamp-duty. 

The  9th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Oral  Evidence— Prttcripklvt  title. 

Case  No.  z\t  of  1867.^ 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  10th 
December  iS66y  modifying  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
sSth  April  t866. 

Meharban  Khan  (Plaintiff),  Appellant^ 

versus 

Muhboob  Khan  and  others  (Defendants), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboos  Mohendro  Lall  Shome  Sind    Obhoy 
Churn  Bose  for  Respondents. 

Oral  evidence,  if  credible,  is  legally  sufficient  to 
t>tove  a  prescriptive  title. ' 


Glover,  J, — This  was  a  suit  by  tke 
special  appellant  to  be  restored  to  the  office 
of  Furash  in  a  Mahomedan  shrine,  tiid  t) 
receive  certain  perquisites  in  q^h  and  ktad 
attached  to  the  situation. 

The  defendants,  who  are  the  "khadims" 
or  managers  of  the  endowment,  averred  tk 
the  plaintiff  was  their  servant,  and,  as  sad, 
could  be  dismissed  at  their  pleasure.  Tbej 
did  not  make  any  defence  on  the  subject  of 
the  perquisites,  or  set  up  a  title  to  them. 

Both  the  Lower  Courts  found  that  tlie 
plaintiff's  office  was  hereditary ;  but  the  Jodge 
considered  that  plaintiff  had  made  oot  u 
claim  to  the  perquisites,  and  dismissed  Ifi 
case  so  far. 

Plaintiff  appeals  specially  on  this  poitf« 
and  we  think  that  the  decision  iA  the  Qm 
below  was  wrong.  Had  the  Judge  stated 
that  he  disbelitved  the  plaintiffs  evidesce 
on  the  matter  of  the  perquisites  and  oicr- 
ings,  we  should  not,  in  special  appeal,  ban 
been  justified  in  interfering ;  but  be  does  not 
disbelieve  that  evidence — ^he  merely  state 
that  oral  evidence  is  not  sufficient  to  pro^ 
a  prescriptive  title,  a  proposition  of  hv 
which  we  are  by  no  means  disposed  to  agRt 
to.  Oral  evidence,  if  credible,  wouM  bi 
legally  sufficient  to  prove  such  a  rigtit 
And,  as  the  special  respondents  nowbeit 
denied  the  special  appellant's  right  to 
enjoy  the  perquisites,  but  contented  them- 
selves with  saying  that  he  was  their  private 
servant,  it  follows  that  these  perqmsites 
must  be  presumed  to  iaccompany  the  <^ce 
of  Furash  to  which  special  appellant  to 
been  found  to  have  an  hereditary  title. 

We,  therefore,  decree  the  appeal,  and  re- 
verse the  judgment  of  the  Court  below,  ^^ 
costs  on  the  special  respondents. 

The  9th  May  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  MarW)r, 

Judges. 


Stamp-duty— Objection  under  Section  3A  ^ 

VIII.  of  X859. 

Sreenath  Roy  CkiO^dYiis^ Petitiontr. 

Baboo  Bytiuntnath  Paul  for  Petitioner. 

Where  notice  of  an  objection  to  be  «Uken  by  1 1^ 
sponcknt  under  Section  34S,  A^  VI11«  of  >S«k  a|^ 
hearing  of  the  appeal,  was  given  before  A<^  ^  Vi»f 
1867  came  into  force,  but  the  objection  was  t*^"r 
that  Adt  came  into  force — ^Hbld  that  the  olqecD<* 
could  not  be  taken  without  payment  of  the jproper  M|^ 
duty  prescribed  by  Clause  0>  Article  i  f .  &hcdttif  »  ^ 
Act  XXVI. 'jfiSe;. 
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Jackson,  y, — It  appears  to  me  that  Baboo 
Bykantnath  Paul,  who  appears  for  the  re- 
spondent, is  not  entitled  to  be  heard  in  objec« 
tion  to  the  decision  appealed  against  under 
Section  348,  Act  VIII.  of  1859,  in  respect 
of  a  part  of  the  case  not  comprised  in  the 
appellant's  appeal,  unless,  under  Clause  9, 
Article  11,  Schedule  B,  annexed  to  Act 
XXVI.  of  18677  he  pays  in  the  proper 
stamp-duty  prescribed  by  that  Article.  The 
ruling  of  the  Full  Bench  referred  to,  which 
is  reported  at  page  101,  Volume  VI,,  Weekly 
Reporter,  has  really  no  bearing  upon  this 
point.  That  ruling  simply  laid  it  down 
that  there  was  no  objection  to  a  respondent 
who  intended  to  take  an  objection  at  the 
hearing  of  the  appeal,  giving  notice  of  such 
objection,  by  a  writing  lodged  in  the  Regis- 
trar's office.  That  notice,  however,  will 
not  be  the  objection  itself ;  the  objection 
inust  be  taken,  if  at  all,  at  the  hearing. 
As  the  hearing  has  taken  place  to  day  when 
the  new  Stamp  Act  is  in  force,  and  the 
objection  is  now  proposed  to  be  taken  at 
the  hearing,  it  evidently  falls  within  the 
provisions  of  the  new  law.  We  are  in- 
formed that  this  point  has  been  ruled  in  the 
same  sense  by  another  Bench  of  this  Court.* 

Markhy^  J. — I  am  of  the  same  opinion. 

The  loth  May  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Lease— Agreement— Notice^Principal 
and  Agent 

Case  No.  3227  of  1866. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Additional  Principal 
Sudder  Ameen  of  East  Burdwan,  dated 
the  nth  August  1866^  affirming  a  deci- 
sion passed  by  the  Moonsiff  of  Pothna, 
dated  the  joth  November  186^, 

Nuddear  Chand  Sein  (PlaintiffJ,  Appellant, 

versus 

Kishoree  Lai  Chuckerbutty  and  others 
(Defendants),  Respondents. 

Baboo  Nil  Afadhub  Sein  for  Appellant. 

Baboos  Bungshee  Dhur  Sein  and  Umbika 
Churn  Banerjee  for  Respondents. 

A,  the  reri^ered  holder  of  a  dur-mokurrurec  lease 
which  he  took  without  notice  of  an  agreement  previously 
made  by  his  lessor  to  ^rant  a  lease  of  the  same  pro- 
perty to  Bf  was  held  to  have  a  perfectly  good  title  as 
against  B, 

•  See  ante,  p.  452. 


Semhleper  Nortnan^  J, — A  person,  who  has  authority 
to  conduct  the  negotiation  respecting  a  lease,  is  such 
an  aj^nt  that  a  notice  to  him  may  be  noticed  to  hi< 
principal. 

Norman,  J, — In  this  case  no  grounds  have 
been  shown  to  us  for  supposing  that  the 
decision  of  the  Lower  Courts  is  not  correct* 
The  defendant,  Mr.  Erskine,  appears  to 
have  taken  a  dur-mokuriuree  lease  in  igno* 
ranee  of  an  agreement  made  by  his  co-de- 
fendant Ram  Jadub,  some  fourteen  days 
previously,  to  grant  a  lease  of  the  same  pro- 
perty to  the  plaintiff. 

Mr.  Erskine's  dur-mokurruree  pottah  has 
been  duly  registered,  and  he,  having  taken 
the  lease  without  notice  of  the  previous 
agreement  with  his  co*defendant»  has  a 
perfectly  good  title  as  against  the  plaintiff, 
and  therefore  there  was  good  ground  for 
dismissing  the  suit. 

There  is  one  point  in  the  case  which  has 
not  been  adverted  to  or  pressed  upon  us  by 
the  appellant's  pleader,  as  it  might  have 
been.  It  is  this,  namely,  whether  or  not 
notice  to  a  servant  of  Mr.  Erskine,  Koylash 
Chunder  Bhuttacharjee,  who  is  described 
by  the  Lower  Appellate  Court  as  his  Dtwany 
was  not  sufficient  notice  to  Mr.  Erskine 
himself. 

Now,  there  are  wtry  many  cases  upon  this 
point  which  would  go  to  show  that,  if  this 
person  had  authority  to  conduct  the  negotia- 
tion respecting  the  lease,  he  wotild  have 
been  such  an  agent  that  notice  to  him  would 
have  been  notice  to  his  principal.  See 
Story's  Equity  Jurisprudence,  S  \  408  and 
408A,  and  Sugden's  Vendors,  Chapter  34, 
§1. 

But  the  appellant's  pleader  has  not  shown 
us  that  Koylash  Bhuttacharjee  was  such  an 
agent  that  notice  to  him  would  have  been 
notice  to  ^is  principal,  and  we  cannot  act 
upon  any  mere  conjecture  as  to  what  biB 
authority  may  have  been. 

We  observe  that  the  decision  of  the  Lower 
Appellate  Court  affirms  that  of  the  first 
Court,  and,  if  the  point  above  referred  to 
had  been  taken  below,  there  would  doubtless 
have  been  some  allusion  to  it  in  their  deci- 
sions. 

We  dismiss  the  appeal  with  Costs  and 
interest. 

Seton-Karr,  7- — I  concur  with  my  learned 
colleague  in  dfismissing  the.  appeal.  The 
judgment  of  the  Principal  Sudder  Ameen 
is  supported  by  several  precedents  of  Benches 
of  this  Court  (see  Weekly  Reporter,  Volume 
VI.,  Civil  Rulings,  page  234  ;  Vol.  III.,  Civil 
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feulings,    page  64;  and  Sudder    Dewanny 
Adawlut  Reports  of  1859,  page  1445)- 

The  point  as  to  any  possible  liability 
of  Mr.  Erskine  to  be  dispossessed  by  reason 
of  the  knowledge  of  Koylash,  as  being  the 
Dewan  or  otherwise  the  agent  for  that  gen- 
tleman, was  never  taken  before  us  either  in 
writing  or  verbally,  and  I  must  decline  ex- 
pressing any  opinion  as  to  what  my  judgment 
would  have  been  had  the  point  been  taken. 

The  i6th  May  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 
'^  fudges. 

Review  of  Judgement, 

Cases  Nos.  774  and  .775  of  1866. 

Apflicaiions  for  a  second  review  of  judg- 
meni  passed  by  the  Hon' hie  Justices  Loch 
and  Set^n-Karr  on  the  gth  July  1866^ 
in  Cases  N'os.  436  and  42"]  of  t86^^  on 
review  of  judgment  passed  on  the  26th 
April  186^  in  Miscellaneous  Appeals 
Nos.  55  and  56  of  i86s* 

Taranath  Roy  (Decree-holder),  Petitioner, 

versus 

Rajbullub  Bhunje  (Judgment-debtor), 
Opposite  Party. 

JBaboo  Romesh  Chunder  Mitter  for 
Petitioner. 

Baboo  Oopendur  Chunder  Bose  for 
Opposite  Parly. 

A  second  review  of  juds^ment  was  refused  as  not  con- 
templated either  by  the  law  itself  or  the  Full  Bench 
Riilinfir  of  12th  February  1S66;  the  first  review  being- 
neither  appealed  against  nor  shown  to  be  wrong. 

Loch^  J. — ^This  application  fof  review  of 
judgment  of  our  order  passed  on  9th  July 
1866  is,  in  reality,  an  application  for  a  review 
of  our  order  of  26th  April  1865,  by  which 
the  decree-holder  was  held  to  have  done 
.nothing  to  keep  his  decree  alive,  a  simple 
petition  for  execution  being  insufficient  for 
that,  purpose.  It  is  now  urged  that  the 
Courts  were  wrong  in  holding  the  execution 
in  this  cs^e  barred,  because  the  petitioner  had 
done  sufficient  to  keep  the  decree  alive;  for, 
beside  the  application  for  execution,  he  had 
pu^  in  tuiubanah,  and  this  was  sufficient  to 
shbw  the  bona  fidei  of  his  application,  and 
he  prtjduces  an  authenticated  .copy  of  the 
nazir's.  receipt;  showing  that  the  tuiubanah 

\     *,See  Vbl.  6  (Mis.),  p.  30,  and  Vol.  3  (Mis.),  f>.  a. 


h&d  been  deposited.    It  cannot,   however, ; 
be  said  that  the  plea  now  taken,  and  the  I 
evidence  produced  to  support  it,  is  a  discoveiy 
of  new  evidence  which  was  not  within  the 
petitioner's  knowledge,  or  could   not  hawe  ' 
been  adduced  by  him  at  the  time  when  the 
former  order  was  passed.    But  it    is  said 
that,  though  the  Court,  on  26th  April  1865. 
found   against  him  on  th€   point   that  the 
presentation  of  a  petition  was  not  suffident 
to  keep  alive  a  decree,  yet  the  Court  allowed 
the  decree  to  be  executed,  considering  diat 
the  application  had  been  made  within  time 
according  to  the  provisions  of  Act  XL.  of  iS6f . 
This  part  of  the  order  of  the  26th  April  1865 
was  set  aside  by  the  subsequent  proceeding 
of  9th  July  1866,  and  there  remains  onk 
so  much  of  the  order  as  rejected  his  present 
application  as  out  of  time,  his  petition  for 
execution  presented  in  June    1863    hein; 
held  to  be  infructuous,  and  he  now  shows 
that  the  conclusion  the  Court  came  to  on 
that  point  was  wrong,  as  the  petitioner  did 
more    than    file    a    petition    for  execntioB. 
He  deposited  tuiubanah  for  the  service  ci 
a  notice,  and   it  was  through  the  neglect 
of  the   Court  that  notice  was  not    issoed. 
As,    however,   my    colleague,    for    reasons 
given  in  his  separate  judgment,  does   not 
think  that  any  grounds  exist  for  admitting 
a  review,  this  application  must  be  rejected 
with  costs. 

Seton-Karr,  J. — In  these  cases  the  jodg- 
ment-debtor  first  appealed  against  the  order 
of  the  Judge  ruling  that  the  mere  presenta- 
tion of  a  petition  was  sufficient  to  keep  the 
decree  alive. 

We  then  held  this  ruling  to  be  erroneous ; 
but  we  rejected  the  appeal,  and  allowed  the 
decree  to  be  executed,  because  we  thought 
the  decree-holder  entitled  to  the  benefit  of 
Section  21  of  Act  XIV.  of  1859,  and  hecanse 
he  had  filed  his  application  within  three 
years  from  the  time  when  that  law  cane 
into  operation.   . 


On  the  first  application  for  review, 
reversed  the  above  order,  and  held  that  the 
decree-holder  could  not  get  a  fresh  start 
from  the  beginning  of  1862  when  Act  XIV. 
of  1859  came  into  operation,  and  that,  there- 
fore, the  decree  could  not  be  executed. 

We  are  now  asked  to  review,  not  this 
order,  but  the  part  of  the  earlier  order  which 
said  that  a  mere  presentation  of  a  petition 
could  not  keep  the  decree  alive,  and  this 
we  are  asked  to  do,  on  the  ground  that  ^btt 
applicant  can  show   that  he  did  do  some- 
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The  1 6th  May  1867. 
Present : 


thing  else  beside  make  an  application,  and 
that  he  actually  deposited  tulubanah  with 
the  nazir. 

I  am  of  opinion  that  his  application  should 
not  be  granted,  and  that  no  further  litigation 
on  this  point  of  execution  should  be  allow- 
ed. 

In  the  first  place  the  order  on  the  first 
review  still  stands  good.     It  says  that  the 
decree  cannot  be  executed,  and  the  applicant  \  Regular  Appeals  from  a  decision  passed  by 
does  not  even  pretend  to  ask  us  to  displace,  ;      the    Principal    Sudder    Ameen   of  Gj'a, 


The  Hon'ble  J.  P.  Norman  and  W.  S, 
Seton-Karr,  yudges. 

Ghatwallee  Land— Resumed  Lakheraj— Rigfht 
of  suit— Settlement  Limitation. 

Case  No.  385  of  1866. 


annul,  or  amend  it  in  any  way. 

As  long  as  it  stands  good,  it  is  not  easy 
to  see  how  the  decree  could  be  executed; 
and  the  request  is,  therefore,  practically 
to  ask  us  to  allow  a  decree  to  be  executed 
on  some  other  ground,  while  an  order  under 
OUT  own  hands  exists,  ruling  that  it  cannot, 
and  must  not,  be  executed,  as  barred  by  time. 

In  the  next  place,  the  matter  of  the 
tulubanah  was  one  fully  within  the  appli- 
cant's knowledge  from  the  first ;  and  though 
he  was  respondent  on  thp  two  first  occa- 
sions when  the  case  was  heard,  he  still 
might  easily  have  brought  this  fact  to  our 
notice  at  an  earlier  period. 


dated  the  31st  July  1866. 

The  Government  (one  of  the  Defendants), 

Appellant, 


versus 


Tekait  Pokharun  Singh  (Plaintiff), 
Respondent. 

Baboos  Kishen  Kishore  Ghose  and  Juggoda- 
nund  Mookerjee  for  Appellant. 

Messrs,  R.  V,  Doyne  and  C.  Gregory  for 

Respondent. 

Suit  laid  at  Rupees  15,129-15. 

Case  No.  407  of  1866. 


But  the  main  reason  for  my  inability  to , 
grant  the  review  is  that  we  are  not  shown  !  Maharajah  Joy  Mungul  Singh  (one  of  the 


that  our  order  of  the  9lh  of  July  1866,  in 
favor  of  the  judgment-debtor,  is  in  any  way 
improper,  incorrect,  or  illegal ;  and,  while 
it  exists,  it  bars  the  judgment-holder  effect- 
ually. 

It  is  also  somewhat  remarkable  that  what 
the  applicant  now  asks  us  to  do  is  not  to 
alter  the  earlier  judgment  of  the  26th  of  April 
1865,  which  was  actually  in  his  favor, 
but  to  allow  him  to  show  that  certain  expres- 
sions used  therein  were  not  in  accordance 
with   the    strict    facts    of    the    case.    This 


Defendants),  Appellant, 


versus 


Tekait  Pokharun  Singh  (Plaintiff), 
Respondent, 

Mr,  R.  T,  Allan  for  Appellant, 

Messrs.  R,  V,  Doyne  and  C.  Gregory  for 

Respondent. 


Suit  laid  at  Rupees  15,129-15. 

,,,,.,,  ,  ,      A  ariiatwalfte  tenure  was  resumed  by  the  Government 

request  is  wholly  beside  the  matter,  as  long  as  '  under  Regulation  Il.,i8i9.  After  the  resumption,  H,N 
the  second  order,  passed  on  the  first  review,  •  the  former  holder  of  the  tenure,  claimed  settlement  a 

Stands  good. 

The    applicant,     moreover,     on     the     first  I  *«»"«  to  find  security,  the  Government  in  1841  m^^ 


as 


occasion,  brought  his  petition  on  the  very 
last  day  of  the  three  years  allowed  him  for 
execution,  and  I  have  no  particular  desire 


a  temporary  settlement  with  J,  S,,  vho  entered  into 
possession  of  the  land.  No  maltkana  was  reserved  to 
or  ever  paid  to  H.  X.  In  1863  the  Government  settled 
the  land  permanently  with  9,  S,    The  heir  of  H,  N* 


.     ^.  J        '  «  1.   {  c  then  brought  a  suit  m  the  Civil  Court,  praying^  that 

to  aid  a  person-  whose  whole  course  of  pro-     ^^is  settlement  should  be  set  aside,  and  for  i  dSdara- 
ceeding  is  marked  by  such  laches.  '  tion  of  his  right  to  have  a  settlement  concluded  with 

Altogether,  I  am  of  opinion  that  the  I  ^^^^^  ^j,^^^  supposinfr  H.  N,  ever  to  have  had  any 
review  ought  not  to  be  granted,  and  that  I  legal  right  to  a  settlement  as  proprietor,  the  suit  to 
such     an    at)plication    is    not    contemplated  1  enforce  such  right  was  barred  by  limitation,  he  having 

either  by   th^e  law  itself,  or  by  ih/^M- X'^^::^l:t:^^^:'"^*'''^  ' 

known  Full  I^nch  Ruling*  which  expounds  Note,— The  Court  appeared  to  consider  that,  in  fact, 

the  law  as  to  second  reviews.  '^'  ^*  never  had  any  right  to  maintain  an  action  in 

the  Civil  Court  to  compel  the  Government  to  make  a 

•  Ser  Vol.  5,  p.  93.  settlement  with  him. 
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Seion-Karrf  ^.— These  two  appeals  arise 
out  of  a  case  in  which  the  plaintiff  sued  the 
Government  and  Rajah  Joy  Mungul  Singh, 
in  order  to  recover  possession  and  obtain  the 
settlement  of  Mouzah  Bissenpore  and  Mouzah 
Jaseeban,  which  had  constituted  a  ghat- 
wallee  tenure. 

The  facts  of  the  case  are  not  denied,  and 
are  as  follows :  The  first  mouzah  was  re- 
sumed by  Government  on  the  19th  of 
August  1825,  under  Regulation  II.  of  1819, 
and  the  second  on  the  4th  of  April  1837,  for 
the  reason  that  the  ghatwallee  services  were 
no  longer  performed  by  Tekait  Hurdi  Narain, 
the  ancestor  of  the  plaintiff,  or  required  by 
the  Government. 

After  resumption,  the  tenure  was  farmed 
out  to  different  parties  for  different  periods, 
(O  one  Sumrun  Singh  for  the  years  1234  and 
1235  Faslee;  to  Jeeb  Lall  Singh  from  1236 
to  123^ ;  to  the  Tekait  himself,  from  whom  the 
tenure  had  been  resumed,  for  the  years  123^9 
to  1245.  After  1245,  the  temporary  setile- 
ment  was  again  offered  to  the  Tekait  on 
condition  of  his  giving  security,  but,  on  his 
failing  to  do  so,  the  farm  was  given  to 
Jeeb  Lall  by  a  temporary  lease  from  1248 
to  1267. 

Subsequently  a  Permanent  Settlement  was 
concluded  by  Government  with  Rajah  Joy 
Mungul  Singh  by  the  proceedings  of  the 
Collector,  dated  the  21st  of  July  1862,  and 
of  the  Commissioner,  dated  the  19th  of 
December  of  the  same  year,  which  proceed- 
ings ^'ere  finally  confirmed  by  the  I3oard  of 
Revenue  on  the  3rd  of  August  1863. 

In  this  state  of  things,  the  plaintiff,  as 
cousin  and  heir  of  the  original  Tekait  Hurdi 
Narain,  has  sued  claiming  as  a  right  that  the 
settlement  made  wiih  the  Rajah  b^  annulled, 
and  that  a  permanent  settlement  be  conclud- 
ed with  him.  The  main  ground  of  his  claim 
is  that  settlements  of  such  resumed  ghat- 
wallee jagheers  have  always  been  concluded 
with  the  ghatwals  in  possession. 

The  Government  and  the  Rajah  made  com- 
mon cause  in  defending  the  action,  though 
both  parties  filed  separate  written  state- 
ments. The  sum  and  substance  of  their 
main  pleas  may  be  set  down  as  follows  : — 

I  St. — The  special  Law  of  Limitation,  three 
years,  bars  the  suit,  the  same  not  having 
been  instituted  within  three  years  from  the 
date  of  the  Commissioner's  order  of  Decem- 
ber 1862. 


2ndiy. — ^I'hat  the  plaintiff  having  sued  far 
the  property  of  Hurdi  Narain  Singh,  lu 
claim  to  it  was  rejected  on  the  29th  <tf 
July  1852. 

jrdly, — General  limitation  of  12  yean, 
the  plaintiff  never  having  been  in  possesioQ 
for  any  part  of  that  time. 

The  Principal  Sudder  Ameen  drew  op 
several  issues  in  bar  and  on  limitation,  br. 
got  over  them  all  by  simply  holding  that  tbt 
plaintiff  had  sued  within  three  years  bm 
the  order  of  the  Board  of  Revenue  confina* 
ing  the  Permanent  Settlement,  and  was  there- 
fore in  time ;  and  further  that  res  j'udic^ 
could  not  apply^  as  the  widow,  whom  tk 
plaintiff  had  formerly  sued,  was  not  iheo  lo 
possession  of  the  property  in  dispute. 

On  the  issue  of  fact,  the  Principal  Sudder 
Ameen  referred  to  certain  proceedings  of  die 
Revenue  authorities,  of  August  1S49  isi 
June  1859,  and  drew  from  them  the  infer- 
ence that  persons  in  the  category  of  tk 
plaintiff,  were  entitled,  as  proprietors,  10 
claim  a  Permanent  Settlement,  and  thai  tke 
temporary  farms  made  with  other  pania 
could  not  annul  and  avoid  the  plaintiff 
rights. 

In  appeal  against  this  judgment,  both  the 
defendants  take  the  objections  of  special  and 
general  limitation  and  of  res  judicata^  and 
wholly  impugn  the  decision  on  the  merits. 

In  a  case  of  such  importance,  looking  to 
the  particulars  of  the  claim,  we  are  compelldl 
to  say  that  the  decision  of  the  Princ^ 
Sudder  Ameen  is  very  meagre  and  unsati$> 
factory,  and  that  it  is  by  no  means  credi:* 
able  to  his  penetration  or  judgment. 

The  case  has  been  argued  before  ns  \k 
Baboo  Kishen  Kishore  Ghose  for  the  Goven- 
ment  followed  by  Mr.  Allan  for  the  Ra}ah: 
and  Mr.  Doyne  for  the  respondent  has  eft* 
deavoured,  with  much  ingenuity  and  earnetf^ 

I  ness,  to  uphold  the  decision  of  the  Trover 

;  Court  in  favor  of  the  plaintiff. 

The  special  Law  of  Limitation  does  not 
I  seem  to  have  any  bearing  on  the  caat 
I  Granting  that  it  did  apply,  the  phtind 
I  would  be  in  time,  he  having  sued  vjilMa 
,  three  years  from  the  date  of  the  final  ordtt 
j  of  the  Board  of  Revenue,  or  the  3rd  oi 
!  August  1863,  confirming  the  perpetual  settk* 
I  ment  made  with  the  Rajah. 

I  Neither  does  the  claim  appear  barred  If 
the  maxim  res  judicata^  or  by  Section  1  ik 
Act  VIII.  of  1859.  When  the  plaintiff  flori 
the  widov  0^  ^^  Tekait.  the  property  oar 
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in  dispute  was  not  in  the  widow's  possession, 
and  no  adiudication  was  or  could  be  made 
regarding  tne  same. 

Some  stress  was  laid  by  the  pleader  for 
the  respondent  on  a  decision  of  the  Addi- 
tional Judge  of  Behar,  dated  the  33nd  of 
January  1850,  which  ruled  that  a  cert|iin 
suit  by  the  widow  of  the  Tekait  against  the 
farmer  of  the  tenure,  Jeeb  I^ll  and  the 
Government  as  defendants  ought  to  be  dis- 
missed. The  widow  claimed  that  the  settle- 
ment should  be  made  with  her;  but  the 
Judge  held  that  she  had  no  proprietary  title 
to  the  settlement,  and  that,  as  her  husband 
had  failed  to  comply  with  the  Collector's 
order  to  furnish  security,  he  had  lost  the 
settlement  which  had  been  concluded  with 
Jeeb  Lall,  a  third  party  and  the  defendant 
in  the  suit. 

This  decision  is  not  without  its  signifi- 
cance, but  it  does  not  appear  to  be  a  com- 
plete bar  to  an  adjudication  of  the  plaintiff's 
claim  to  have  the  permanent  settlement  made 
with  him,  whenever  the  Revenue  authorities 
might  think  fit  to  resort  to  such  a  measure. 

It  appears  to  me  that  the  plaintiff's  claim 
ought  to  have  been  dismissed  on  two  main 
and  substantial  grounds :  In  the  first  place, 
he  has  never  been  in  possession  for  1 2  years, 
and  he  has  not  sued  within  12  years 
of  the  date  of  his  cause  of  action ;  and. 
In  the  next  place,  he  has  not  shown  that  he 
has  any  decided  and  preferential  claim  to 
a  Permanent  Settlement  of  the  tenure,  such 
as  the  Civil  Courts  are  bound  to  recognize 
and  enforce. 

By  Section  8  of  Regulation  XIX.  of  1793, 
the  Board  of  Revenue,  with  the  sanction  of 
Government,  were  empowered  to  make  rules 
for  the  assessment  of  lands  which  had  been 
resumed  or  declared  to  belong  to  Govern- 
ment, and,  if  the  proprietor  should  refuse  to 
agree  to  the  assessment,  the  lands  might 
be  held  khas. 

By  Section  5,  Regulation  XIII.  of  1825, 
Government,  in  the  case  of  tenures  resumed 
under  Regulation  II.  of  1819,  were  empower- 
ed to  direct  the  continuance  in  possession 
of  the  actual  occupant  of  the  land,  though  he 
might  not  be  the  actual  zemindar,  talookdar, 
or  malik,  and  to  direct  an  engagement  to  be 
made  with  him  for  the  future  assessment  on 
such  terms  as  might  be  prescribed  by  Govern- 
ment. • 

Neither  in  the  above  laws,  nor  in  any 
other,  do  we  find  any  provision  recognizing 
the  absolute  and  indefeasible  right  of  a 
lakberaidar  or  jagheerdar  whose  lands  had 
been  returned,  to  the  settlement.   « A  discre- 


tion appears  to  have  been  vested  in  the 
Government  to  deal  with  the  former  owner 
or  the  occupant,  as  it  might  think  fit,  and 
though,  admittedly,  the  general  rule  of  the 
Revenue  authorities  has  been  that  settlement 
should  be  offered,  at  half  jumma,  to  the  rent- 
free  holder  or  jagheerdar,  whose  tenure  had 
been  resumed,  it  is  nowhere  shown  that  the 
Revenue  authorities  were  bound  to  recognize 
that  right,  or  to  admit  the  old  proprietor  to 
settlement  under  all  circumstances  what- 
ever. 

Mr.  Doyne  desired,  in  the  course  of  argu- 
ment, to  put  in  attested  copies  of  a  letter 
from  the  Commissioner  of  Patna,  dated  the 
13th  of  July  1849,  *"^  of  one  from  the 
Board  of  Revenue  in  reply,  dated  the  27th 
of  the  same  month. 

As  these  letters  are  referred  to  in  the 
Vernacular  proceedings  of  the  Collector, dated 
the  9th  of  August  1849,  to  which  the  Lower 
Court  has  adverted,  and  on  which  it  has  laid 
some  stress,  we  ordered  the  copies  to  be  ad« 
mitted  and  filed  on  the  record.  The  Commis- 
sioner in  1849  ^^^  referred  the  case  of  a 
person  from  whom  a  mouzah  had  been  re- 
sumed, and  the  former  possessor  of  which, 
though  offered  the  settlement,  had  refused  to 
give  security.  As  there  were  many  estates  in 
a  similar  position,  the  Commissioner  wished 
to  know  whether  the  parties  from  whom  the 
land  had  been  resumed  were  to  be  considered 
maliks  or  merely  as  having  a  claim  to  settle- 
ment consequent  on  long  possession.  The 
Commissioner  felt  disposed  to  recognize  their 
right  to  settlement  on  the  ground  of  long 
possession,  but  not  as  maliks.  The  Board's 
reply  was  to  the  effect  that'*' without  doubt 
"the  seulement  should  be  made  with  the 
"  parties  found  in  possession  against  whom 
*'  the  resumption-suit  was  instituted,  and  that 
''  they  should  be  treated  as  maliks,  and  not 
•'required  to  give  security.''  *' Should  they 
"refuse,"  the  Board  added,  "they  will  be 
"entitled  to  malikana,  and  the  estate  may 
"  be  fanned  out  for  ten  years." 

This  letter,  in  my  opinion,  though  it 
evinces  the  tendency  of  the  highest  Revenue 
authorities  to  treat  the  old  proprietors  or 
possessors  of  resumed  lands  with  consider- 
ation and  indulgence,  does  not  advance  the 
plaintiff's  case. 

At  no  time  during  any  of  the  various 
temporary  settlements  concluded  with  dif- 
ferent parties  for  the  mouzahs  in  dispute 
was  any  reservation  of  malikana  rights 
made  in  the  plaintiff's  favor.  Security  was 
demanded  from  him  and  from  other  parties, 
audi  on  his  failing  to  give  security  after 
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1845,  he  lost  the  farm.  The  demand  for 
security  does  not  seem  to  me  consistent 
\vith  the  existence  of  an  undoubted  and  a 
preferential  claim  to  the  Permanent  Settle- 
ment. And,  if  the  right  to  have  such  a  Per- 
manent Settlement  concluded  with  him  was 
inherent  in  the  plaintiff's  position,  it  was  a 
right  which  could  be  exercised  at  all  times, 
one  which  he  might  have  insisted  on  at  once 
after  the  resumptions  of  1825  and  1837,  or 
after  the  expiration  of  his  farming  lease  in 
1245,  and  one  for  which  he  need  not  have 
waited  for  the  action  of  the  Revenue  authori- 
ties in  1862  and  1863  when,  after  farms 
had  been  tried  and  had,  apparently,  failed  to 
give,  satisfaction,  a  recourse  was  had  to  the 
ulterior  measure  of  a  Permanent  Settlement. 

The  right  of  suit,  if  it  really  existed  in 
the  plaintiff,  by  virtue  of  his  position  as  a 
dispossessed  jagheerdar,  was  independent 
of  the  Board's  action,  and,  at  the  time  when 
the  plaintifiE  at  last  thought  fit  to  call  on  the 
Civil  Courts  to  recognize  the  same,  he  had 
not  been  in  possession  since  1841,  or  a 
period  of  more  than  20  years. 

It  seems  altogether  out  of  the  question  in 
the  case  of  a  person  so  situated  to  admit 
that  he  can  claim  as  a  right  what  the  Re- 
venue authorities  and  the  Government  had 
at  other  times  granted  to  parties  found  in 
possession,  from  pure  motives  of  indulgence, 
and  not  even  to  such  parties  from  any  rights 
which  Courts  can  be  called  on  to  recognize. 

It  is  true  that  cases  have  been  instituted 
in  our  Courts  by  parties  who  claim  the  settle- 
ment. The  case  of  the  widow  of  the  Tekait 
decided  by  the  Additional  Judge  of  Behar, 
and  already  alluded  to,  is  one  in  point.  And 
a  decision  of  the  Sudder  Dewanny  Adawlut 
for  1850,  page  407,  rules  that  such  suits 
may  be  entertained.  That  decision  quoted 
the  case  of  Hur  Gobind  Ghose»  from  the 
summary  decisions,  Sudder  Dewanny  Adaw- 
lut, page  131,  in  which  it  was  laid  down 
that  the  Resumption  Courts  were  the  Courts 
to  pronounce  on  the  validity  or  invalidity  of 
a  tenure,  while  the  Civil  Courts  might  still 
entertain  a  suit  between  parties  claiming  the 
proprietary  right  and  desirous  of  being  ad- 
mitted to  enter  into  the  settlement  with 
Government. 

On  the  whole  case,  then,  reviewing  the 
Resumption  Laws,  the  position  of  the  plaint- 
iff, the  pr&ctice  of  Government,  and  the 
various  proceedings  as  either  admitted  or 
shown  by  the  correspondence  in  this  case, 
I  am  unable  to  find  any  ground  for  the  main 
doctrine  contended  for  by  Mr.  Doyne,  viz,, 
that  the  temporary  and  farming  leases  and  the 


Permanent  Settlement  are  two  distinct  riflti, 
and  that  the  latter,  which,  as  it  were,  W 
been  dormant,  was  called  into  existeoce  od^ 
when  the  Revenue  authorities  came  to  tbe 
resolution  of  putting  an  end  to  farms,  as) 
of  settling  the  revenue  of  the  mdol  pff- 
manently. 

The  plaintiff  has  not  been  in  possesas 
for  20  years,  and  his  temporary  posses&a 
as  a  farmer  was  lost  by  his  own  refosills 
furnish  security ;  and,  in  my  opinioo,  if  k 
had  any  right  or  title,  he  ought  to  b^e 
instituted  his  suit  within  12  years  from  ik 
time  he  lost  possession  which,  admittedk. 
he  has  not  done.  Since  1841,  the  possessici 
of  other  farmers  has  been  adverse  to  \m. 

As  regards  the  merits  of  his  claim,  mn- 
over,  I  would  say  that  no  law  or  invariablt 
practice  such  as  binds  the  Revenue  amlsr- 
ities  irrevocably,  or  such  as  would  lead  tbs 
Civil  Court  to  bind  those  authorities.  hasbecE 
shown  to  us  and,  in  this  view  on  the  nwr^ 
the  plaintiff's  case  should  fail  even  if  be 
had  sued  in  time.  The  plaintiff  has  b^ 
shown  that  he  can  claim  to  force  himself  (■ 
the  Government  as  a  tenant. 

The  appeals  are  admitted,  and  the  dccisia 
of  the  Principal  Sudder  Ameen  is  reversed 
with  all  costs ;  Government  and  the  KaHfl 
will  each  get  their  costs. 

Norman,  J, — I  concur  in  thinking ibalAe 
decision  of  the  Principal  Sudder  Ameei 
must  be  reversed  with  costs,  and  generally 
in  the  judgment  of  Mr.  Justice  Seton-Ktrr. 

It  appears  to  me  clear  that  the  suit  is  otf 
maintainable.  The  plaintiff  was  put  oat « 
possession  by  theproceedings under  Regnlatij" 
II.  of  1 81 9.  It  is  true,  no  doubt,  thatw 
Government,  after  resumption,  usually  rm 
a  settlement  with  the  party  in  posscssiOB 
prior  to  the  resunoption.  But  it  is  q«^ 
another  question  whether  the  party  ^  * 
right  enforceable  by  suit.  By  RegoWoB 
XIII.  of  1825,  Section  5,  it  was  enacted «s 
follows:  "In  modification  of  the  en*^ 
"  rules  contained  in  Regulations  XXXVtta 
"  1793,  &c.,  or  any  other  Regulation  in  fotf* 
"relative  to  the  settlement  of  resumed]* 
"  gheer,  altumgha,  mududmash,  ayma*  ^ 
"  other  grants  of  land  termed  Badsbabc^ 'J 
"  royal ;  and  generally  in  qualification  ^ 
"  explanation  of  all  the  rules  in  force  reUti« 
"  to  the  resumption  of  lakheraj  tenures  ^ 
"  the  future  assessment  of  lands  conapo**^ 
"  the  same,  it  is  hereby  declared  that)  vh^ 
"ever  such  tenures  may  be  ptonouj^ 
t*  invalid  or  extinct  by  a  Revenue  ^^^j£? 
"other  authority  empowered  to  *^*^ 
"the  l^eraj  title  in  such  tenure. «w*^ 
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the  provisions  of  Regulation  IL  of  18x9, 
or  of  any  other  Regulation  in  force,  ;'/ 
sAall  bi  competent  to  the  Governor 'Gene- 
ral in  Council^'  on  a  special  report  of  the 
circumstances  of  the  case  when  it  may 
appear  just  and  proper  y  in  consideration  of 
the  long  possession  of  the  actual  occupant 
of  the  land  or  of  his  ancestors,  to  direct  his 
continuance  in  ^ssession,  though  not  the 
zemindar,  talookdar,  or  other  malik  of  the 
land,  on  his  engagement  for  the  future  as- 
sessment  on  such  terms  as  may  be  prescrib- 
ed by  Government,"  &c. 

By  Regulation  XIX.  of  1793,  Section  8,  if 
a  proprietor  refused  to  agree  to  the  assess- 
ment of  the  lands  described  in  Section  7, 
they  were  to  be  let  in  farm  or  held  khas 
under  the  rules  prescribed  in  Regulation 
VIII.  of  1793.  By  Section  44  of  Regulation 
VIII.  of  1793,  proprietors  who  declined  en- 
gaging for  the  junimi  proposed  to  them,  and 
whose  lands  are  let  in  farm  or  held  khas,  are 
to  receive  malikana  at  the  rate  of  10  per  cent, 
on  the  sudder  jummas,  if  let  in  farm,  or  col- 
lections, if  held  khas. 

Hurdeo  Narain's  title  as  proprietor  was 
distinctly  denied  by  the  Government  Settle- 
ment Officers  in  rejecting  his  petition  on  the 
5tb  of  September  184^,  and  on  appeal  on  the 
28th  of  February  184 1.  No  malikana  was 
ever  allowed  to  him  as  proprietor.  The 
plaintiff's  present  suit  is  not  for  malikana. 
If  it  were,  it  would  be  barred  by  limitation. 
If  Hurdeo  Narain  was  a  proprietor,  if  it 
could  be  said  that,  as  such,  he  ever  had  any 
rights  under  Regulation  XIX.  of  1793,  the 
Government  and  their  lessees  have  held  ad- 
versely to  him  and  his  heirs  at  least  since 
1840,  and  his  claim  is  therefore  barred  by 
limitation.  If,  as  is  apparently  the  case, 
Hurdeo  Narain  was  not  talookdar,  zemin- 
dar, or  malik,  it  would  seem  that  his  case 
would  fall  under  Regulation  XIII.  of  1825. 
It  was,  no  doubt,  within  the  competency  of 
the  Governor-General  in  Council  to  permit 
him  to  continue  in  possession,  but  such  per- 
mission would  be  a  matter  of  favor,  and  not 
of  right. 

Mr.  Doyne  attempted  to  argue  that  Hurdeo 
Narain  acquired  a  fresh  right  to  demand 
a  settlement  at  the  expiration  of  each  tem- 
porary settlement.  That  argument  might 
possibly  have  some  foundation,  if  he  had 
Deen  allowed  to  receive  malikana  during  the 
temporary  settlement.  In  the  present  case 
he  was  completely  evicted  and  put  out  of 
possession  once  for  all  by  the  making  of  a 
settlement  with  Jeeb  L41II  in   i8|8,  under 

VoU  VII. 


which    nothing   whatever   was   reserved   to 
Hurdeo  Narain  or  his  heirs. 


The  1 6th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Res  judicata— Possessory  suit  by  ryot— Suit  for 
confirmation  of  title  by  intenrenor. 

Case  No.  147  of  1867. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  C.  B.  Trevor  and 
F.  A.  Glover y  on  the  ijth  January  1S66, 
in  Special  Appeal  No.  2620  of  /S6j.* 

Tara  Chand  Ghose,  Plaintiff  (Appellant), 

Petitioner, 

versus 

Radha  Monee  Dossee  and  others.  Defendants 
(Respondents),  Opposite  Party. 

Baboos  Dwarkanath  Milter  and  Hem 
Chunder  Banerjee  for  Petitioner. 

Baboo  Divarkanath  Mookerjee  for  Opposite 

Partv. 

A  possessory  suit  under  Clause  6,  Section  23,  Act  X. 
of  1859.  by  a  ryot  against  his  zemindar,  cannot  bar  a 
suit  for  confirmation  of  title  by  the  intenrenor  in  that 
suit. 

Kemp,  T".— We  think  that  the  former 
judgment  of  this  Court,  treating  this  suit  as 
barred  under  Section  2,  Act  VIII.  of  1859, 
was  erroneous. 

The  applicant  for  review  was  an  inter- 
venor  in  a^uit  brought  by  a  ryot  against  his 
zemindar  for  illegal  ejectment  in  the  Collect- 
or's  Court  under  Clause  6,  Section  XXIII., 
Act  X.  of  1859.  Such  a  suit  is  a  possessory 
suit,  and  the  question  of  title  is  not  gone 
into.  The  ryot  was  cast ;  he  appealed,  but 
did  not  make  the  present  applicant  a  re- 
spondent. The  present  suit  is  by  the  appli- 
cant, intervenor  in  the  suit  before  the  Re- 
venue Court,  for  confirmation  of  his  title. 
Clearly  this  was  a  wholly  different  cause  of 
action,  and  cannot  be  said  to  have  been  the 
subject-matter  of  the  suit  before  the  Collector, 

The  suit  is  remanded  to  the  Lower  Ap- 
pellate Court,  who  will  try  it  on  the  merits. 


♦  See  Vol.  5  (Act  X.),  p.  9- 

67-a 


470 


Ciml 


THB  WUKLY  MPOETBR. 


Rultngx.  [Vd,  m 


The  17th  May  1867. 

Present : 

TheHon'bleH.V.Bayley  and  Shumbhoonalh 

Pundit,  Judges, 

Suit  to  contest  notice  of  enhanciement— Fixing: 

of.  proper  rent. 

Case  No.  97  of  1867  under  Act  X,  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Beerhhooniy  dated  the  jrd  October 
1S66,  modifying  a  decision  passed  by  the 
Deputy  Collector  of  Raneegunge^  dated  the 
10th  March  1866, 

Gora  Chand  (Plaintiff),  Appellant, 

versus 

Gudad.hur  Chatterjee  and  others  (Defend- 
ants), Respondents, 

Baboo  Kishen  Succa  Mookerjee  for  Appellant. 

Baboo  Oopendur  Chunder  Bose  for 
Respondents. 

In  a  suit  by  a  tenant  under  Section  14,  Act  X.  of  1S59, 
to  contest  the  landlord's  rie:bt  of  enhancement,  the 
question  of  rates  may  be  decided,  whether  at  the 
instance  of  the  tenant  or  landlord. 

Pundit,  y, — The  special  appellant  sued, 
under  Section  14  of  Act  X.  of  1859,  to  con- 
test the  claim  of  the  landlord,  defendant, 
who  had  served  the  special  appellant  with  a 
notice  demanding  certain  rents  for  lands 
alleged  to  have  been  held  by  the  plaintiff  in 
excess  of  the  quantity  originally  leased  to 
him. 

Plaintiff  brought  his  claim  on  the  ground 
.that  he  did  not  hold  more  land  than  was  origi- 
nally leased.  He  raised  no  question  regarding 
the  fairness  of  the  rate  of  rent  demanded 
from  him. 

The  Lower  Appellate  Court  decided  against 
•the  plaintiff  on  the  question  of  area,  and  on 
the  evidence  produced  on  both  cides  deter- 
mined the  rent  for  which  plaintiff  was  to  be 
liable  for  the  quantity  of  excess  land. 

Plaintiff  appealed  against  this  decision 
without  questioning  the  propriety  of  the  deci- 
sion of  the  first  Court  as  to  the  rate  of  rent 
•payable  by  the  plaintiff. 

The  Lower  Appellate  Court  modified  the 
•decision  of  the  first  Court  as  regards  quan- 
tity, and  also  as  to  rates  to  some  extent,  but 
otherwise  upheld  the  judgment  below. 

Plaintiff  now  urges  in  special  appeal  that, 
in  this  suit  on  his  (plaintiff's)  failure  to 
prove  that  he  did  not  hold  lands  in  excess, 
his  plaint  should  have  been  dismissed,  and 
that  the  Lower  Courts  were  not  authorized  to 
decide  in  this  case  any  question  except  that 
of  the  quantity  of  iands  held  by  the  plaintiff. 


Plaintiff  further  pleads  that  the  Lower  ConSi 
have  not  decided  his  plea  regarding  tio 
beegahs  of  the  alleged  excess  lands  bcii^ 
held  by  the  plaintiff  under  another  piopiieur. 

We  observe  that  this  last  plea  was  dispoi- 
ed  of  long  previously  by  a  previous  jadf- 
ment  of  the  Lower  Appellate  Coart  whai: 
had  occasion  to  remand  the  case.  It  V8 
then  decided  that  plaintiff  had  faikd  9 
identify  the  lands  he  claimed  as  held  se^ 
ately,  and  excluded  from  this  tenure. 

As  to  the  first  plea,  we  hold,  as  was  h- 
cided  in  the  case  reported  at  page  91,  \6timt 
IL,  Sutherland's  Weekly  Reporter,  i8th  d 
March  1865,  that  the  question  of  rates  can  be 
decided  in  cases  brought  by  a  tenant  nodff 
Section  14. 

We  have  simply  to  add  that  the  queste 
can  be  decided  either  at 'the  request  of  lb 
tenant  or  of  the  landlord,  and  there  is  so 
doubt  that  in  this  case  both  parties  cXtaA 
evidence  upon  the  issue  of  rates.  But  «e 
have  no  occasion  to  'decide  in  this  cae 
whether,  under  the  wording  of  Section  \\d 
Act  X.  of  1859,  in  any  case  brought  hji 
tenant  when  the  question  of  rate  of  rent  n 
disputed,  the  Revenue  Court  must  detenuse 
and  decide  what  is  the  proper  rent  to  bi 
paid  by  the  tenant  to  his  landlord. 

We  reject  this  special  appeal  with  costs. 


The  17th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F;  A.  Glotet 

Judges, 

Set-off— Cross-decrees. 

Case  No.  2606  of  i86i5. 

Special  Appeal  from  a  decision  passed  fy  dk 
Judge  of  Purneah,  dated  the  2tsI  Attpd 
1866,  reversing  a  decision  passed  bf  At 
Moonsiff  of  that  District,  dated  the  ipi 
May  i86s, 

Syud  Talub  Hossein  (Defendant),  Appellait, 

versus 

Mr.  R.  Walker  (Plaintiff),  Respondemt. 

Mr,  R,  E,  Tuyidalt  for  AppetlanL 

Mr,  R.  T,  Allan  for  Respondent. 

The  right  of  set-oif  in  the  case  of  two  cross^SecffS 
is  not  affected  where  the  assig^nment  of  one  of  tbem  htf 
t>een  found  to  be  fraudulent.  *» 

QiuBre. — Whether,  hadtheassifpimentboena^Mttf^ 
one^  I.  c,  for  a  valuable  CQnsiderationj  the 
would  have  taken  the  decree  subject  to  the 
liabilities  of  theidecreefbolder-to;the  ' 


'  Kemp,  J, — 'Ik  this  case  k  appeftfs 
Haseemoollah -obtained  a  deciee  agaimitffc 
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Walker  for  Rupees  261-15,  and  Mr.  Walker 
agaiost  Haseemodtlah  for  Rupees  88>i3-3. 
These  decrees,  being  between  the  same 
parties  and  of  the  same  Court,  could  be  set 
off  one*  against  the  other,  the  lesser  being 
absorbed  in  the  larger  decree. 

HaseemooUah  sold*  his  decree  ;  and  Mr. 
Walker,  apprehensive  of  being  deprived  of 
his  right  of  set-Off,  sued  to  set  aside  the 
as^gnment  by  HaseemooUah  as  fraudulent, 
and  being  without  consideration. 

The  Judge  has  found  that  the  sale  was 
fraudulent,  and  that  no  consideration  passed. 

Such  being  the  case,  and  the  finding 
being  one  which  cannot  be  questioned}  it 
follows  that  Haseemoollah's  original  claim 
stands,  and  that  no  assignment  has  taken 
place.  The  right  of  set-off,  therefore, 
clearly  remains  intact,  and,  when  eithet  party 
takes  oiit  execution,  the  provisions  of^  Sec- 
tion 209,  Ad  VIII.,  must  be  applied. 

Mr.  Twidale  for  the  special  appellant 
contends  that  the  plaintiff,  Mr.  Walker, 
had  no  cause  of  action,  as  his  right  of  set- 
off has  been  found  to  exist ;  but  such  is  not 
the  case,  for  it  appears  doubtful,  and  there 
are  conflicting  decisions  of  this  Court  on  the 
point,  whether,  had  the  assignment  by 
HaseemooUah  been  a  bond  fide  one,  r*.  f., 
for  a  valuable  consideration,  the  assignee 
would  have  taken  the  decree  subject  to  the 
equities  or  liabilities  of  the  decree-holder 
HaseemooUah  to  the  judgment-debtor,  Mr. 
Walker,  or  not ;  but,  as  the  assignment  has 
been  found  to  be  fraudulent,  there  is  no  con- 
flict of  decisions,  and  it  is  beyond  question 
that  Mr.  Walker  had  ji  good  cause  of  action. 
Such  being  the  case,  and  as  there  has  been 
no  legal  assignment,  the  two  cross-decrees 
remain  as  they  were  originally  passed,  and 
can  be  set  off,  the  one  against  the  other,  in 
the  execution  department. 

This  appeal  is  dismissed  with  costs  and 
interest. 


The  17th  May  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

SectiM  77,  Act  X.  of  x8S9— Intenreaor— Juriadic- 
ttoa— Suit  to  establish  title. 

CTase  No.  1 10  of  1867. 

Special  Appeal  from  a  decision  passed  by 

the  Additional  Principal  Sudder  Ameen 

"^  BaH  Burdwany  dated  the  $th  September 

i866i  ajfi fining  a  decision  passid  by  the 


Moomiff    of  Kulnahf    daied   the    22nd 
March  iS6^, 

Taranath  Bhutlacharjee  (one  of  the 
Defendants),  Appellant^ 

versus 

Obhoy  Churn  Holdar  and  others  (Plaintiffs) 
and  others  (Defendants),  Respondents. 

The  Appellant  appeared  in  person. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  jotedar  or  rj'ot,  having-  aTi'ght  of  occupancy,  evict* 
cd  by  the  jadgtAent'  of  a  Collector  in  favor  of  the 
person  entitled  to  receive  rent  from  him  upon  an 
intervention  by  such  person  under  Sectian  ^^  of  Act 
X.  of  1859,  niay,  under  the  latter' Oausc  of  that  Section, 
sue  in  the  Civil  Conrt'  to  estabfish  bis  title  to  be  re* 
stored  to  possflession. 

Normandy, — This  case  was  reminded  by 
the  High  CcMirt  to  the  Lower  AppeUate 
Court,  in  order  that  the  Lower  AppeUate 
Court  might  pronounce  a  distinct  and  definite 
finding  on  the  nature  of-  the  tenure  of  the 
plaintiff. 

The  Lower  AppeUate  CouK  finds  that  the- 
plaintiff  is  in  possession  under  a  mokurruiee 
pottah.  From  that  finding,  a  special  appeal 
is  now  presented  to  this  Court  Upon  the 
ground  that  the  pottahs  reUed  upon  by  the 
Lower  AppeUate  Court  have  been  accepted 
without'  any  legal  evidence  of  thefir  authen-' 
ticity. 

We  are  of  opinion  that  the  objection  taken 
by  the  special  appellant^  who  appears  before 
us  in  person,  is  weU-fonnfded. 

The  plaintiff  has  produced  the  pottahs,  but 
has  given  no  evidence  as  to  their  history. 
He  never  appeared  as  a  witness  himself,  or- 
attempted  to  say,  ''  !  have  been  in  possession 
of  these  pottahs  since  I  succeeded  my  pre- 
decessors in  the  jote."  Of  the  three  Wit- 
nesses examined  on  his  behalf,  namely,  Jadtib 
Chowkedar,  Teen  Cowree  Bagdee,and  Kanhya 
Ghose,  Judub  Chowkedar  and  Teen  Cowree 
Bagdee  say  no  more  than  thut,  about  40  or  42 
years  ago,  Kalee  Doss  Bhuttacharjee  granted 
a  mokurruree  pottah  to*  plaintiff's  father, 
Neel  Monee  Holdar,  of  i  beegah  and  2 
cottahs  of  land  at  a  rent  of  5  sicc»  rdpiees, 
and  the  plaintiff's' ancestors  v^erg  in  posses- 
sion of  that  property  under  that  pottah» 
These  witnesses  do  not  identify  the  pottahs 
produced  ;  they  are  not  attesting  witnesses ; 
and,  in  fact,  the  documents  produced  are  not 
attested  by  any  witnesses.  The  pottah' has' 
never  been  produced  in  any  Couit;  and  there 
is  nothing  to  idenUfy  it  as  the  pottah  to 
which  Teen  Cowree  Bagdee  and  Jadnb 
Chowkedar  refer. 
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The  plaintiff  has  put  in  a  quantity  of 
dakhilas  with  his  plaint,  but  he  brought  no 
witnesses  to  say  that  he  or  his  father  paid 
rent,  and  that  these  were  the  dakhilas  for 
those  rents. 

There  is  no  legal  evidence  whatever  to 
show  that  the  pottah  produced  in  Court  is 
the  pottah  under  which  he  holds.  That  being 
80,  the  plainiiff  wholly  fails  to  prove  his 
mokurruree  title.  It  appears,  however,  that 
the  plaintiff  has  been  in  possession  for  many 
years  paying  6  sicca  rupees.  On  the  other 
hand,  the  defendant  has  wholly  failed  to 
establish  the  justification  which  he  set  up  for 
dispossessing  the  plaintiff.  He  has  not 
proved  the  alleged  relinquishment.  There- 
fore, though  ihe  plaintiff  has  failed  to  prove 
his  mokurruree  right,  he  has  a  right  to  be  put 
into  possession,  and  the  only  question  is 
whether  he  ought  to  get  a  decree  for  that 
purpose. 

Now,  it  appears  that  he  was  in  possession, 
and  was  suing  a  ryot  when  the  present  de- 
fendant intervened  under  Section  77  of  Ad 
X.  of  1859,  ^"^>  ^^^  defendant  having  suc- 
ceeded in  obtaining  a  decree,  the  plaintiff 
was  compelled  to  bring  this  suit  to  establish 
his  title  to  be  restored  to  possession  under  the 
latter  Clause  of  that  Section. 

We  think  that,  if  he  is  a  jotedar  or  ryot 
having  a  right  of  occupancy,  such  a  right 
gives  him  a  sufficient  title  to  maintain  an 
action  under  the  provisions  of  the  77th 
Section. 

On  the  whole,  then,  neither  party  has  suc- 
ceeded. The  plaintiff  has  failed  to  prove  his 
mokurruree  tenure,  and  the  defendant  the 
relinquishment  alleged  by  him. 

We,  therefore,  declare  that  the  plaintiff 
will  be  entitled  to  have  a  decree  to  be  restored 
to  possession,  and  each  party  will  bear  his 
own  costs*  « 


The  17th  May  1867. 

Presenl  ; 

The  Hon*ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges^ 

Presumption  under  Section  4,  Act  X.  of  185^ 

Case  No.  165  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from   a  decision  passed  by 

the  Judge  of  Moorshedabady    dated    the 

20th  December  1866,  reversing  a  decision 

,  passed  b^  the  Deputy    Collector  of  that 

District^  dated  the  jrsl  August  i$66. 


Poolin  Beharee  Sein  and  others  (PlsuotifbX 

Appellants^ 

versus 

Neemaye  Chand  (Defendant),  ResponitnU 

Baboo  Ishur  Chunder  Chuckerbu/tyiot 
Appellants. 

No  one  for  Respondent. 

When  a  ryot  alleges  that  he  has  paid  rent  at  a  nci* 
form  rate  for  forty  years,  and  claims  the  heneiit  of 
the  presumption  under  Section  4,  AA  X.  of  iftS9i  iti 
not  necessary,  in  order  to  entitle  him  to  a  decree»thst 
he  should  expressly  state  that  rent  has  been  p»d  it 
the  same  rate  from  the  time  of  the  Permanent  Setffe' 
ment. 

Norman,  J, — We  are  of  opinion  tint 
there  are  no  grounds  for  this  special  appeal 
The  suit  was  for  enhancement  of  rent.  Tbe 
defendant  in  the  Deputy  Collector's  Court 
stated  in  the  first  instance  that  the  rent  paid 
for  the  land  was  2  rupees  annually  from  tbe 
year  1836  ;  and  that  his  grandfather  had 
built  a  house  on  the  land. 

On  examination  of  the  parties,  the  d^ 
fendant's  agent,  repeating  this  allegation, 
claimed  the  benefit  of  Section  4  of  Act  X.  (^ 
1859,  and,  accordingly,  the  Deputy  Collector 
framed  an  issue  whether  the  rent  of  tbe  dis- 
puted land  was  liable  to  be  enhanced.  He 
tried  the  cause,  and  gave  plaintiff  a  decree. 

On  appeal,  the  judge,  being  dissatisfied 
with  the  manner  in  which  the  case  had  been 
tried  by  the  Deputy  Collector,  remanded  ihe 
case  for  trial. 

On  special  appeal  it  is  objected  that  the 
issue  above  mentioned  was  not  raised  by  the 
defendant,  either  in  his  written  statement 
or  in  tbe  examination  o(  his  agent,  as  it  was 
not  expressly  alleged  that  the  land  had  been 
held  at  a  ^xed  rate  from  the  time  of  the 
Permanent  Settlement,  and,  therefore,  it  ws 
contended  under  two  precedents  cited  before 
us,  one  of  the  26th  November  1863,  and  the 
other  of  the  ist  September  1865,*  that  ibere 
was  no  ground  shown  for  trying  the  issne 
whether  the  defendant  was  entitled  to  the 
presumption  under  Section  4  of  Act  X.  rf 
1859. 

We  think  that  there  is  no  ground  what- 
ever for  this  contention.  The  defendant 
stated  his  title  as  well  as  he  could,  alleging 
payment  of  rent  at  an  uniform  rate  fro* 
1236  B.  S.,  that  is  to  say,  1829  A.  D.,  nearly 
40  years  ago,  as  far,  no  doubt,  as  his  recollec* 
lion  can  go,  and  says  in  effect,*!  claim  the 
presumption  that  the  rate  was  fixed  from  a*^ 
eajlier  period^  that  is  to  say,  from  a  tiiBC 
prior  to  the  Permanent  Settlement. 


■*  •» 


^  See  Vol.  4  (Aa  X.),  p.  15. 
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Lookmg  to  the  fact  that,  in  proceedings 
under  Act  X.,  the  defendant  is  obliged  to 
answer  on  oath  or  solemn  affirmation,  and  to 
say  nothing  but  what  he  knows  and  believes 
to  be  the  fact  and  strictly  true^  we  cannot 
construe  the  statements  of  the  parties  with 
the  same  strictness  with  which  Courts  of 
Justice  construe  pleadings  in  which  a  man 
states,  not  only  what  he  knows  of  his  own 
knowledge,  but  also  every  thing  that  he 
hopes  to  be  able  to  prove.  We  think  that 
no  presumption  arises  against  the  defendant, 
who  merely  states  that  which  is  within  his 
own  knowledge;  and  that,  if  he  proves  his 
allegation,  he  ought  to  have  the  benefit  of 
the  presumption  claimed. 
•  The  cases  cited  do  not  apply  to  the  pre- 
sent case.  In  those  cases,  it  does  not  appear 
that  the  defendant  directly  or  indirectly 
claimed  the  benefit  of  the  presumption,  or 
alleged,  directly  or  indirectly,  that  the  tenure 
had  been  held  at  fixed  rates  from  a  period 
prior  to  the  date  alleged. 

The  appeal  will  be  dismissed,  but  without 
cost9,  no  one  appearing  for  the  respondents. 


The  17th  May  1867. 
Pnsent : 

The  Hon'bie  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Suit  for  rent-— Kuboolent— Agree- 
ment. 

Case  No.  193  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneahy  dated  the  2jrd 
November  1S66,  affirming  a  decision 
passed  by  the  Assistant  Collector  of  that 
Districty  dated  the  2*jth  July  1865.. 

Baboo  Dhunput' Singh  (Plaintiff), 
Appellant^ 

versus 

Mrs.  M.  ^lills  (Defendant),  Respondent, 

Baboos  Romanath  Bose  and  Kishen  Dyal 
Roy  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

A  suit  for  rent  is  cog'nizablc  only  by  the  Collector 
finder  Clause  4,  Section  23,  A(5l  X.  of  1859,  whether  it  be 
based  upon  a  kubooleut,  or  agreement,  or  neither. 

Kemp,  y, — This  was  a  suit  for  the  rent  of 
the  years  1 270-1 271  Fuslee.  The  plaintiff 
fined  two  parties,  Lall  Jha  and  Mrs.  Mills. 

The  Judge  has  found  that  the  lease  of 
lall  jha  determined  in  1269,  and  that  he  is 


not  liable  for  the  rents  of  1270  and  1271. 
Lall  Jha  was  therefore  absolved. 

With  reference  to  the  claim  against  Mrs. 
Mills,  the  Judge  held  that  the  plaintiff's  suit 
was  not  cognizable  in  the  Revenue  Court, 
but  in  the  Civil  Court,  as  the  ikrarnamah 
executed  by  Mrs.  Mills  was  in  the  nature 
of  a  bond,  and  not  a  kubooleut. 

The  pleader  for  the  special  appellant  has 
read  the  ikrarnamah  to  us.  By  the  terms  of 
this  document,  and  which  the  plaintiff  relies 
upon,  it  is  clear  that  the  tenancy  of  Lall 
Jha  determined  in  1269,  and  that  Mrs.  Mills 
undertook  to  pay  the  rents  of  1270  and 
1 27 1 — in  short,  placed  herself  in  the  position 
of  tenant  to  the  plaintiff  in  lieu  of  Lall  Jha. 

The  Judge  was,  therefore,  clearly  right  in 
absolving  Lall  Jha. 

Now,  even  admitting  that  this  ikrarnamah 
is  not  drawn  up  in  the  form  usual  for  kuboo- 
leuts  (though  there  are  terms  in  it  such  as 
payment  of  interest  on  lapsed  kists,  terms 
incidental  to  a  kubooleut),  still  it  must  be 
admitted  that  the  special  respondent,  Mrs. 
Mills,  undertook  to  pay  rent  to  the  plaintiff 
for  the  years  1270  and  1271  in  lieu  of  his 
former  tenant  Lall  Jha,  from  whom  Mrs.  Mills 
had  apparently  obtained  a  sub-lease. 

The  present  suit  is  for  rent,  and  such  a 
suit,  whether  based  on  a  kubooleut  or  not, 
is  cognizable  by  the  Collector  under  Clause 
4,  Section  23,  Act  X.  of  1859,  ^^^  ^7  ^'°^ 
alone. 

The  ikrarnamah  provides  for  the  payment 
of  rent,  and  the  form  of  the  document  is 
immaterial. 

The  case  is  remanded.  The  Judge  will 
try  whether  any  and  what  balance  is  due 
from  the  special  respondent,  Mrs.  Mills. 
Costs  to  follow  the  result.  The  appeal,  as 
against  Lall  Jha,  is  dismissed  with  costs  and 
interest.  • 


The  17th  May  1867. 

Present: 

The  HonT^le  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Waste  Lands  (Right  of  pordutser  of)~Suit*- 

Compensation. 

Case  No.  141  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  igth 
November  1866,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District f  dated  the  12th  June  1866, 
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Magun  PoHan  (Plaintiff),  Appiliani, 

versus 

LieutenanuColonel  £.  Money 
(Defendant),  Rtspondent. 

Baboo  Sreenath  Banerju  for  Appeii&nt. 

Mr,  R,  E,  Twiddle  for  Respondent. 

A  purchaser  of  land  sold  as  waste  land  under  Act 
XXIII.  of  1863  cannot  be  compelled  to  g^rant*  a  pottah 
to  a  person  allegins^  himself  to  have  been  in  occupation 
of  the  land  before  tne  sale.  If  the  claimant  has  omitted 
to  come  in  due  time  to  stay  the  sale,  and  the  land  has 
actually  been  sold,  his  only  remedy  is  by  a  suit  under 
Section  18  for  compensation,  makm^  the  Collector  a 
defendant. 

Norman^  ^.— This  is  a  suit  by  the  plaint* 
iff,  who  claims  a  pottah  of  5  droons  of  land 
within  a  tract  which  has  been  sold  to  the 
defendant  by  Government  as  waste  land. 
The  suit  was  brought  in  the  Collector's 
Court.  It  was  dismissed  by  the  Deputy 
Collector,  and  his  dismissal  was  af&rmed  by 
the  Judge  on  appeal,  upon  the  ground  that, 
under  the  provisions  of  Act  XXIII.  of  1863, 
the  defendant,  having  purchased  the  land 
absolutely,  did  not  hold  it  subject  to  any 
claim  such  as  that  now  preferred  by  the 
plaintiff. 

We  are  of  opinion  that  that  decision  was 
perfectly  correct.  The  Act  referred  to,  after 
reciting  that  ''  it  is  expedient  to  make  spe- 
"cial  provision  for  the  speedy  adjudication 
*'  of  claims  which  may  be  preferred  to  waste 
''  lands  proposed  to  be  sold  or  otherwise 
*'  dealt  with  on  account  of  Government, 
*'  and  of  objections  taken  to  the  sale  or 
'*  other  disposition  of  such  lands,"  enacts  as 
follows:  By  Section  i  that,  "when  any 
''  claim  shall  be  preferred  to  any  waste  land 
''proposed  to  be  sold  or  otherwise  dealt 
'*  with  an  account  of  Government)  or  when 
''any  objection  shall  be  taken  to  the  sale 
"or  other  disposition  of  such  Jand,  the 
"  Collector  of  the  District  in  which  such 
"  land  is  situate,  or  other  officer  performing 
"the  duties  of  a  Collector  of  land-revenue 
"  in  such  district,  by  whatever  name  his 
"  office  is  designated,  shall,  if  the  claim  or 
"objection  be  preferred  within  the  period 
"  mentioned  in  the  advertisemient  to  be 
"  issued  for  the  sale  or  other  disposition 
f'  of  such  land/  which  period  sfaaiir  not.  be 
"less  than  three  months,  proceed  to  make 
"  an  enquiry  into  the  claim  or  objection." 

By  Section  3 :  "  Pending  an  enquiry 
"  into  any  claim  or  objection  under  the' last 
"  preceding  Section,  the  Collector,  or  other 
"officer  as  aforesaid,  shall  postpone  the 
"  sale  or  other  disposition  of*  the  land';  and, 
"  if  he  shall  order  that  such  claim  ot  objec* 


"  tion  be  rejected,  he  shall  furtho^  pwtpos 
"  the  sale  or  other  disposition  of  the  lot 
"  to  allow  the  claimant  or  objector  to  oofts 
"the  order  of  rejection  in  the  maimer k» 
"  inafter  provided." 

By  Section  4 :  "  If  the  Collecior,  t 
"other  officer  as  aforesaid,  shall  cooBds 
"the  claim  or  objection  to  be  eslablisU 
"and  that  the  sale  or  other  disposttlQii d 
"the  land  should  not  take  place,  besU 
"  stop  the  sale  or  other  di^ositiou  of  Ai 
"  land/'  &c. 

By  Section  7,  it  is  provided  that  **fc 
"Local  Government  shall  constitute  s 
"  eve^  district,  in  which  there  may  be  9 
"  waste  land  capable  of  being  sold  or  o^ 
"wise  dealt  with  on  account  of  Gowbp 
"  ment,  a  Court  "as  therein  described j  of  A* 
constitution  of  which  by  Section  * 
"  notice  shall  be  given  by  a  written  ^ 
"  clamation,  copies  of  which  shall  be  am 
"  in  the  several  Courts,  and  in  the  offices  of 
"the  several  Collectors  and  MagislraW << 
"  the  district ;  and,  from  the  dile  d  '^ 
"issue  of  such  proclamation,  no  ^ 
"  Court  shall  be  competent  to  enteitaio  v? 
"  claim  or  objection  belonging  to  the  clas 
"  of  claims  or  objections  for  the  trial  ad 
"determination  of  which  such  Cbnrt  8 
"  constituted." 

By  Section  18:  "No  claim  to  tff 
"  land  or  to  compensation  or  dam^  ^ 
"respect  of  any  land  sold  or  othcifi* 
"dealt  with  on  account  of  Govemincirf» 
"Waste  land  shall  be  received  after  li* 
"  expiration  of  three  years  from  the  dj^ 
"  on  which  such  land  shall  have  been  d* 
"  vered  by  the  Government  to  the  purchis* 
"or  otherwise  dealt  with.  If,  within  thj« 
"years  after  any  lands  have  been  dcliww 
"  by  the  Government  to  the  purchaser  ff 
"otherwise  dealt  with,  any  claimant  « 
"objector  shall  prefer  a  claim  to  the  W 
"  so  delivered  or  otherwise  dealt  witt ' 
"  an  objection  to  such  sale,  or  to  comp^ 
"  tion'  or  daittages  in  respect' thereof,  in  ^ 
"  Court  constituted  under  this  Ad  for  ^ 
"  district  in  which  the  land'  is  atoate,  ^ 
"shall  show  good  and  sufficient  reason W 
"  not  having  preferred  Im^daim  or  o^CJi** 
"  to  the  Collector  or  other  officer  as  ^ 
"said,  within  the  period  limited' under  b^ 
"  tion  I  of'  this  Aft,  such^  Gowt  sbaW  to* 
"claim  or  objection,  making  the  daita** 
" or  objector  plaintiff,  and^  the  CollicW* 
"the  district,  or  other  officer  as  aforesi* 
"  &c.,  the  defendant  in  the  suit.*' 

By  SecUon  19 :  "  In  any  o»  • 
"  which  the  land  has  been  sold;  if  thcOotfJ 
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''  shall  be  of  opinion  that  the  claim  of  the 
^'ckimant  is  established,  the  .Court  shall 
''not  award  the  claimant  possession  of  the 
''  land  in  dispute,  but  shall  order  him  to 
"  receive  from  the  Government  Treasury, 
''  by  way  of  compensation,  a  sum  equal  to 
''  the  price  at  which  the  land  was  sold,  in 
'*  addition  to  the  costs  of  suit." 

The  result  o^  these  enactments  is,  that 
an  objector  or  claimant  coming  in  due  time, 
as  provided  by  Section  i ,  may  stay  a  sale ; 
but  if  he  does  not  come  within  such  time, 
and  if  he  allows  the  land  to  be  sold,  then  he 
can  only  lay  claim  to  compefisaiion  under 
the  Aft,  making  the  Collector  a  defendant, 
and  he  will  then  recover,  not  the  land,  but 
compensation  from  Government  through  the 
Collector  or  other  officer. 

It  is,  therefore,  clear  that  plaintiff,  in  suing 
Colonel  Money,  has  quite  misconceived  his 
remedy,  and  bis  suit  in  boih  the  Lower 
Courts  was  properly  dismissed. 

His  appeal  also  must  be  dismissed  with 
costs  and  interest. 


The  J  8th  May  1867. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson. 
Judge, 

Mookteamamoh  under  seal  (Admissibility  oO* 

Petition  of  the  Maharaja  of  Burdwan, 
praying  that  the  Judge  of  the  24'Per^ 
gunnahs  may  be  directed  to  receive  and 
act  upon  a  vakalutnamah  presented  by 
his  general  mooftfears, 

Saboos  Juggodanund  Mookerjee  and  Chunder 
Madhub  Ghos^  for  Petitioner. 

A  mooktearnamah  under  seal  is  as  valid  as  a  mook- 
te«mamah  under  sigfnature.  A  Judge  is  not  bound  or 
authorized  to  require  proof  of  the  genuineness  of  the 
seal. 

A  similar  petition  was  presented  an  he- 
half  of  the  Maharaja  to  the  Judge  presiding 
in  the  Miscellaneous  Department  on  the  3rd 
I>€ctmber  jS66,  when  the  following  order 
was  passed  by — 

Jackson,  J. — It  does  not  appear  precisely 
from  the  Judge's  order  whether  he  intended 
to  disallow  the  vakalutnamah  filed  on  behalf 
of  the  Maharaja.  It  seems  that  he  requires 
to  have  a  mooktearnamah  produced  bearing 
the  Raja's  signature.  If  the  Maharaja 
d  Biiidwaa  is  in  the  habit  of  executing 
mooktearnamahs  and  other  documejits  authen- 


ticating them  only  with  his  seal,  and  not  his 
signature,  or  if  the  mooktearnamah  under 
which  the  vakalutnamah  in  question  was 
granted  was  attested  and  treated  as  suffici- 
ently authenticated  by  the  Judge  of  East 
Burdwan,  where  the  Maharaja  resides,  there 
appears  no  reason  why  the  Judge  of  the 
24-Pergunnahs  should  refuse  to  accept  the 
vakalutnamah.  A  copy  of  this  order  should 
be  sent  to  him. 

The  Judge  of  the  24'Pergunnahs  having 
again  refused  to.  act  upon  the  mooktear- 
namahsy  a  further  petition  ivas  presented^ 
on  behalf  of  the  Maharaja,  to  L,  S,  Jackson 
and  Markby,  J  J.,  on  the  2jth  April  1862 , 
when  a  rule  ivas  ordered  to  issue  calling 
upon  the  Judge  to  show  cause  on  Saturday, 
the  1 8th  May  i86y,  zvhy  an  order  should  not 
issue  directing  him  to  jile  the  vakalutna- 
mah. 

On  the  2nd  May  i86j,  the  Judge  lorote 
the  following  letter  to  the  Registrar : — 

"With  reference  to  the  order  passed  by 
the  High  Court  on  the  27fh  ultimo  on  the 
petition  of  the  Maharaja  of  Burdwan,  I 
have  the  honor  to  observe  that  my  rea- 
sons for  refusing  to 'receive  a  mooktearnamah 
offered  on  behdlf  of  the  Maiiaraja  were 
recorded  on  his  petition,  which  was  returned 
to  him.  No  copy  was  retained,  but  the 
original  will,  of  course,  be  produced  by  the 
petitioner,  if  the  High  Court  so  desire. 

"  As  far  as  I  remember,  the  mooktearnamah 
was  refused,  because  there  was  no  evidence 
to  show  that  the  Maharaja  had  authorized 
any  oixe  to  sign  the  document  or  to  attach 
his  seal  to  it.  There  was  evidence  that  his 
seal  had  been  attached  to  it;  but  whether 
this  had 'been' done  with  or  without  his  au- 
thority was  not  shown." 

The  mhtter  having  come  on  for  consider- 
cUion  on  the  i8th  May  before  Peacock,  C.  J,, 
and  Jackson,  J,,  the  following  judgments 
were  delivered : — 

Ptacpck,  C.  J, — ^I  think  that  the  Judge 
ought  to  file  the  vakalutnamah  and  to  aot 
upon  it,  unless  it  be  proved  that  the  vakeel 
ims  not  been  duly  and  properly  appointed. 

Apparently,  the  vakeel  was  appointed 
by  a  mooktear  deriving  his  authority  from 
the  Maharaja  by  a  mooktearnamah  under 
the  seal  of  the  Maharaja.  The  Judge  seems 
to  think  that  it  is  more  necessary  to  prove 
that  the  seal  is  genuine  than  it  would  have 
been  I0  prove  the  signature  lo  'foe  genume 
*K  the  document  'had  been  under  a  sigirature 
purporting  to  be*  that  of  the  Mrfbaraja.    The 
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Judge  says:  "Where  there  is  the  genuine 
*'  signature  of  that  person,  it  follows  that  he 
"  has  executed  it/'  But  how  can  you  act  upon 
a  signature  as  genuine  without  proof,  any 
more  than  you  can  act  upon  a  seal  as  genuine 
without  proof?  If  it  is  necessary  to  prove 
that  the  deed  was  sealed  by  the  Maharaja 
or  by  his  authority,  it  would  have  been 
equally  necessary  to  prove  that  it  was  signed 
by  the  Maharaja  or  by  his  authority,  if  it 
had  purported  to  be  signed  by  him.  It  may 
be  that  the  Judge  is  personally  acquainted 
with  the  character  of  the  Maharaja's 
signature;  but  the  rule  applicable  to  this 
case  must  also  be  applicable  to  others  in 
which  the  Judge  might  not  be  acquainted 
with  the  character  of  the  writing.  It 
appears  to  me  that  a  mooktearnamah  under 
seal  is  as  valid  as  a  mooktearnamah  under 
signature,  and  that  the  Judge  was  not  bound 
or  authorized  to  require  proof  of  the  genuine- 
ness of  the  seal,  and  that  it  was  affixed  by 
the  authority  of  the  Maharaja.  The  case 
falls  within  the  rule  of  the  late  Sudder  Court 
of  the  Lower  Provinces  of  Bengal  and  of 
the  Sudder  Court  of  the  North-Western 
Provinces,  dated  1843,  which  is  to  be  found  in 
the  Circular  Orders  by  Carrau  at  page  300; 
•*  The  following  rules  of  practice,  which  have 
<'been  adopted  by  the  Courts  of  Sudder 
*'  Dewanny  Adawlut,  are  prescribed  for  the 
<' guidance  of  the  Zillah  Courts  and  the 
"Courts  subordinate  to  them:  Vakalutna- 
*'  mahs,  whether  executed  by  principals,  or 
"their  attorneys  or  agents,  and  mooktear- 
"  namahs  under  the  authority  of  which  vaka- 
"  lutnamahs  are  executed,  shall  not  hereafter 
"  require  to  be  verified  on  oath.  The  re- 
"  sponsibility  in  regard  to  all  such  documents, 
"  being  properly  and  correctly  executed,  shall 
"  rest  entirely  with  the  vakeels."  Accord- 
ing to  that  order,  it  would  not  .l)e  neces- 
sary to  prove  a  seal  any  more  than  it 
vrould  be  to  prove  a  signature.  But  it 
appears  that  the  parties,  in  order  to  satisfy 
the  Judge,  did  actually  produce  to  the  Judge 
an  authentication  of  the  mooktearnamah  by 
the  Judge  of  Burdwan. 

It  appears  to  me  that,  under  the  rule  of 
the  late  Sudder  Court,  the  Judge  was  bound 
to  act  upon  the  vakalutnamah  without  proof 
of  the  authority  under  which  that  vakalut- 
namah was  given. 

An  order  will  be  issued  to  the  Judge  to 
file  the  vakalutnamah  and  to  act  upon  it. 

Jackson,  J. — I  entirely  concur.  1  cannot 
help  thinking  it  unfortunate  that  the  peti- 
tioner should  have  had  the  trouble  of  making 
a  further  application  to  this  Court  upon  the 


subject.  The  Judge  should  have  beeti 
aware  of  the  existence  of  the  order  refttied 
to  by  his  Lordship  the  Chief  Justice. 

I  cannot  also  abstain  from  remarking  00 
the  character  of  the  two  orders  recorded  br 
the  Judge  in  this  matter.  The  first  order, 
which  is  in  the  Vernacular  language,  did  nor 
refer  to  any  doubt  in  the  Judge's  mind  a5  to 
the  real  execution  of  this  document  by  tbe 
Maharaja.  It  simply  adverted  to  the  fact 
that  the  mooktearnamah  was  not  signed  bflt 
sealed,  and  ordered  that  the  party  shooM 
produce  a  mooktearnamah  signed  by  the 
Maharaja's  own  hand,  thereby,  of  coinse, 
implying  that  the  Judge  would  not  entettiio 
any  mooktearnamah  which  was  authenticity 
ed  by  a  seal.  There  was,  I  think,  no  author- 
ity  of  law  for  such  a  proposition,  namelj. 
that  it  was  necessary  to  authenticate  1 
mooktearnamah  or  vakalutnamah  by  sigia- 
ture  rather  than  by  seal.  On  the  contraiT« 
the  early  Regulation  on  this  subject.  Regu- 
lation XXVII.  of  1814,  expressly  provided 
that  a  vakalutnamah  might  be  authenticated 
by  seal  or  signature.  It  is  true  that,  on  the 
second  occasion  of  this  matter  coming  be- 
fore the  Judge,  he  states  as  an  abstnc 
proposition  that  the  fact  of  the  seal  beio{ 
affixed  to  the  document  is  no  evidence  i 
its  having  been  executed  by  the  par^ 
whose  seal  it  bears.  The  Judge  does  not 
state  that  there  was  any  doubt  in  his  mhid 
as  to  the  execution  of  this  particular  mook* 
tearnamah  by  the  Maharaja :  nor  does  ii 
appear  that  there  was  any  suggestion  tlat 
the  mooktearnamah  had  not  been  so  execn&- 
ed.  It  seems  to  have  been  an  entiielf 
gratuitous  objection,  and  more  especially  so 
when  we  consider  the  Circular  Ord^r  whick 
was  then  and  is  still  in  force  upon  ibb 
subject. 


The  1 8th  May  1867. 

Present : 

The  Ilon'ble  Sir  Barnes  Peacock,  KL 
Chief  Justice,  and  the  Hon'ble  L,  S 
Jackson,  Judge, 

Building— Possession— Transfer  of  fwopeitjL 

Reference  to  the  High  Court  by  Mr.  C.  D> 
Linton,  Judge  of  the  Couri  of  SmtK 
Causes  of  Chooadangah.  ^ 

Sreehurr\'  Roy,  Plainiiffy 

versus 

Mr.  James  Hills,  Defendant. 
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Baboo  Rash  Beharee  Ghose  for  Plaintiff. 

Baboo  Hem  Chunder  Barter jee  for 
Defendant. 

Where  a  party;  partly  with  his  own  funds,  and  partly 
with  loo  rupees  subscribed  by  the  village,  erected  a 
building  for  a  school,  never  ^ave  the  property  to  the 
school,  and  never  even  acquiesced  in  the  managers  of 
the  school  entering  upon  it — Held  that  the  managers 
entered  upon  it  as  trespassers,  and  that,  although  the 
proprietor  acquiescod  in  their  having  taken  possession, 
he  did  not  thereby  convey  every  property  in  the  school 
to  the  subscribers,  and  was  not  bound  to  repay  that 

Eortion  of  the  money  which  he  expended  himself  in 
uilding  the  house,  or  to^  do  more  than  return  that 
portion  of  the  funds  which  were  subscribed  by  the 
village. 

;.  *  Case. — ^This  was  an  action  in  form  trover 
and  trespass,  to  recover  from  the  defendant 
the  sum  oi  Rupees  500,  after  abandoning 
an  excess  of  Rupees  106-13-9. 

In  this  case  I  granted  a  new  trial,  and 
Mr.  Furlong  had  relumed  to  India,  and  he 
was  a  material  witness  to  prove  whether  or 
not  the  school  built  by  him  at  Koorulgachee 
was  built  by  aid  of  subscriptions,  or  solely 
with  defendant's  funds.  Having  taken  this 
evidence  under  a  commission,  I  find,  as  a 
fact  (in  addition  to  the  facts  found  in  the 
case  which  accompanied  my  letter  No.  47, 
dated  8th  August  last,  and  which  I  beg 
m^y  be  considered  as  part  of  the  present 
case),  that  the  school  was  built  by  aid  of 
subscriptions  obtained  from  plaintiff  and 
others ;  that  the  school,  when  built,  cost  Ru- 
pees 30O1  and  that  the  greater  portion  of 
this  sum  was  given  by  Mr.  Furlong  on 
defendant's  behalf;  and  that  the  subscrip- 
tions given  by  plaintiff  and  others  could 
not  have  exceeded  tnore  than  Rupees  100. 
I  have,  therefore,  given  judgment  in  plaint- 
iff's favor  for  Rupees  190  subject  to  the 
opinion  of  the  High  Court  on  the  following 
point : — 

Whether  the  plaintiff,  on  the  facts  as  now 
found,  is  entitled  to  recover  greater  damages 
than  Rupees  190  which  have  been  awarded 
to  him. 

It  has  been  argued  on  the  part  of  the 
plaintiff  that,  as  it  is  now  found,  as  a  fact, 
that  the  school  was  built  with  aid  of  sub- 
scriptions, the  plaintiff  is  entitled  to  recover 
the  foH  damages  mentioned  in  the  plaint, 
and  that  it  is  immaterial  to  consider  whether 
or  not  the  plaintiff  took  possession  of  the 
building  with  the  leave  and  license  of  the 
defendant,  Us  the  defendant  himself  contri- 
buted towards  the  erection  of  the  same,  and 
by  his  conduct  and  acts  acquiesced  in  such 
possession,  and   thereby  gave  up  all  rights 

*See  Vol.  6  \CW\\  Reference??),  fi^  21. 
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and  title  to  the  building — in  short,  made  a 
gift  of  the  building  to  the  school. 

For  reasons  set  forth  in  the  case  which 
accompanied  my  letter,  and  as  it  is  admitted 
that  the  land  whereon  the  school  was  built 
belongs  to  defendant,  I  am  of  opinion  that 
the  plaintiff,  according  to  the  maxim  ''  Quic- 
quid  plantatur  solo  solo  cedit,"  is  only 
entitled  to  recover  Rupees  190  from  the 
defendant,  m.,  Rupees  100  being  the  amount 
of  subscriptions  paid  by  plaintiff  and  other 
parties  towards  the  erection  of  the  school, 
and  Rupees  90  for  the  loose  materials  which 
were  lying  .in  the  school,  and  taken  away 
by  defendant's  servants  and  agents. 

The  judgment  of  the.  High  Court  was 
delivered  as. follows : — 

Peacock,  C,  J.— I  do  not  think  that  the 
facts  now  stated  make  any  difference. 

Originally  it  was  found  that  Mr.  Furlong, 
the  manager  of  the  defendant,  with  the 
defendant's-  funds  and  for  the  express 
purpose  of  a  school,  built  this  house  in  the 
year  1265  ;  that  the  Police  and  some  Deputy 
Collectors  occupied  it  for  a  short  period,  and 
that  Government  aid  was  not  obtained  till 
23rd  June  1863,  when  the  school  was  estab- 
lisheci  in  the  said  building;^ that  there  was 
no  possession  given  by  defendant  to  plaintiff 
or  any  other  party  on  his  behalf  of  the  said 
building;  that  the  plaintiff  entered  into 
possession  of  the  said  building  without 
leave  or  license  of  defendant,  but  that  de- 
fendant by  his  conduct  and  acts  acquiesced 
in  such  possession. 

Now,  the  alteration  in  the  finding  is  that 
Mr.  Furlong,  the  manager  of  the  defend- 
ant, partly  with  defendant's  funds,  and 
partly  with  100  rupees  which  were  sub- 
scribed by  the  village,  erected  this  build-^ 
ing.  Thgre  is  nothing  to  show  that  Mr. 
Furlong  was  bound  to  pay  the  manager  of 
the  school  that  portion  of  the  outlay  which 
exceeded  the  subscriptions.  He  never  gave 
the  property  to  the  school;  he  never  even 
acquiesced  in  the  managers  of  the  school 
entering  upon  it.  They  entered  upon  it  as 
trespassers,  and,  although  he  acquiesced  in 
their  having  taken  possession,  he  did  not 
thereby  convey  any  property  in  the  school 
to  the  subscribers. 

It  appears  to  toe  that  Mr.  Hills  is  not 
bound  to  repay  that  portion  of  the  money 
which  he  expended  himself  in  building 
the  house,  and  that  he  is  not  bound  to  do 
more  than  return  that  portion  of  the  funds 
which  were  subscribed  by  the  village. 
Therefore,  he  is  not  liable  to  any  damages 
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beyond  the  amotint  which  the  Judge  of  the 
Small  Cause  Court  has  awarded  to  plaintiff, 
viz,,  loo  rupees  being  the  amount  which 
the  village  subscribed,  and  90  rupees  which 
were  given  before  on  account  of  the  loose 
materials  which  Mr.  Furlong  took  away. 
Jacksofiy  y, — I  am  of  the  same  opinion. 


The  I7lh  May  1867. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton*Karr,  fudges. 

Duty  of  Judge— Evidence  (Mode  of  recording). 

Case  No.  157  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  PatnOy  dated  the  2jfth 
January  iS6j,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
J  2th  March  1866, 

Prosunno  Chunder  Danerjee  and  others 
(Defendants),  Appellants, 

versus 

Gouree  Dass  Bhuttacharjee  (Plaintiff), 
Respondent, 

Baboos  Kishen  Kishore  Ghose  and  Grceja 
Sunkur  Muzoomdar  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

A  Judge  ougfht  not  to  make  a  case  for  a  plaintiff 
which  he  does  not  make  for  himself. 

Remarks  on  the  careless  and  incorrect  manner  in 
which  the  first  Court  allowed  the  evidence  to  be  re- 
corded. 

Seton-Karr,  J, — The  plaintiff  in  this  case 
sued  to  recover  possession  of  a  house  in  the 
city  of  Patna  held  under  an  hereditary 
poitah,  together  with  50  rupees*  as  rent, 
alleging  that  his  cause  of  action  arose  on  the 
.5th  of  January  1865,  when  he  served  the 
notice  on  the  defendants. 

The  principal  defendant  replied  that  the 
plaintiff  never  had  had  possession  of  the 
house  for  a  much  longer  period  than  12 
years ;  that  the  land  and  house  belonged  to 
x)ne  Gopeenath  Mookerjee,  who  sub-let  the 
house  and  dealt  with  it  as  he  liked ;  and  that, 
after  the  death  of  Gopeenath,  Brij  Lai,  his 
grandson,  gave  the  house  to  the  defendant. 

The  Moonsiff  drew  up  several  issues,  of 
which  we  need  only  notice  the  issue  on 
limitation,  and  issues  Nos.  3  and  4,  which 
sufficiently  raise  the  question  of  the  title  of 
the  plaintiff  on  the  one  hand,  and  that  of  the 


defendant,  derived  through  Gopeenath,  qb 
the  other. 

The    Moonsiff    held    that    the    issue  of 
limitation  ought  to  be  tried  with  that  of  the  1 

proprietary     right,     and,     on      the     whcA  | 
evidence,    the    Moonsiff    found     that    the  ' 
plaintiff  had  not  made  out  his  case ;  that  tbe 
evidence  of  his  witnesses  w^s  discrepant  and 
confused,  and  that  it  was  not  made  out  that 
the  plaintiff's  father  had  erected  the  house 
or  received  the  rent.     The   Court   fuitber 
held  that  the  plaintiff  had  not   proved  Ibs 
pottah,    nor    a    certain    zamin-z-namah,  or 
deed  of  trust,  on  which  he  relied,  and  tla: . 
the    plaintiff    had'    actually    admitted   the; 
possession  of  Gopeenath;  and  so  the  Govt 
dismissed  the  case. 

In  appeal  the  Judge  stated  that  thesoh: 
was  brought  on  an  allegation  by  the  plahK-. 
iff  of  trust  on  the  part  of  Gopeenath,  boih^ 
by  writing  and  implication,  and  that  the' 
deed  of  trust,  in  his  opinion,  \^*as  not  provei. 
But  the  Judge  ruled  that  it  was  proved  thai! 
the  land  including  the  house  in  dispme 
and  another  not  in  contest  had  been  held 
by  Kamulakant,  the  plaintiff's  father,  wi» 
had  always  paid  rent  for  it ;  that  Gopeeniik 
had  added  to  and  completed  the  house  whkll 
had  been  built,  in  the  first  instance,  bf 
Kamulakant;  that  it  was  not  shown  that 
Kamulakant  had  transferred  his  own  ligk 
or  interest  to  Gopeenath;  that  there  ^ 
been  a  marriage  between  the  daughter  of 
Kamulakant  and  the  son  of  Gopeenath; 
that  Gopeenath  had  not  held  any  adverse 
possession  of  the  building  for  1 2  yeara ;  sod 
that,  Gopeenath's  possession  merely  arising 
out  of  a  trust,  the  exact  nature  of  which 
could  not  be  defined*  the  plaintiff  wai 
entitled  to  a  decree. 

From  this  decision  (he  defendant  appeak 
and  we  have  heard  a  full  argument  on  both 
sides,  and  we  have  spent  a  great  deal  of  tmt 
on  the  case  which  is  not  a  very  compllcaled 
one,  simply  owing  to  the  peculiar  manner 
in  which  it  has  been  treated  by  the  Jadge 
in  appeal. 

We  are  quite  clear  that  the  deciaon  of 
the  Judge  in  its  present  shape  cannot  pofth 
bly  stand. 

One  great  and  signal  fault  in  it  Is  tU 
the  Judge  has  made  a  case  for  ^he  plalttS 
which  he  did  not  make  for  himself.  \m  Irs 
own  plaint  and  written  statement,  the  plain- 
iff  does  not  set  up  that  Gopeenath  w 
executor  of  Kamulakant,  or  appointed  io  belui 
guardian,  and,  as  such,  acted  as  trtistee  lor 
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him.  He  does  not  attempt  to  bring  the. case 
within  Section  a  of  Act  XIV.  of  1859,  ^or 
does  the  Judge  appear  to  rely  on  that 
Clause.  Indeed,  if  there  ever  was  such  a 
trust,  on  the  plaintiff's  own  showing  by  his 
written  statement,  it  has  long  since  ceased, 
and  the  parties  have  been  dealing  with 
each  other  independently. 

The  plaintiff  eame  into  Court  with  a  long 
recital  of  the  facts  in  which  he .  mentioned 
very  few  dates.  He  said  that  the  houses 
and  land  belonged  to  Kamulakant,  his 
father;  that  Gopeenath  resided  in  one  of 
the  houses  as  his  father's  tenant ;  that 
Chunder  Monee,  the  daughter  of  Kamula- 
kant, married  Umanath,  the  son  of  Go- 
peenath ;  and  that  the  plaintiff  entrusted 
the  larger  house  of  the  two  to  Gopeenath 
under  a  deed,  dated  1238,  empowering  him 
to  let  the  same,  to  pay  the  zemindar's  rent, 
and  to  execute  the  repairs ;  that  the  plaint- 
iff subsequently  went  away  to  Lower  Bengal, 
and,  on  his  return,  received  the  rent;  that, 
after  the  attainment  of  majority,  the  plaint- 
iff let  the  house  to  one  Bhenee  Madhub 
Mookerjee,  and  that  afterwards  Prosunno 
Mookerjee    had    it;    that    afterwards    the 

KlaintiS's  sister  resided  in  the  same ;  that 
oth  the  houses  remained  under  the  manage- 
ment of  Bhenee  Madhub ;  and  that,  finally, 
Brij  Lai,  the  son  of  the  plaintiff's  sister, 
first  leased  the  house,  and  then  made  it  over 
fis  a  gift  to  Nubin  Chunder,  the  principal 
defendant. 

Both  Prosunno  Chunder  Banerjee  and 
Nubin  Chunder  flatly  denied  the  above 
allegations,  and  pleaded  that  the  house  be- 
longed to  Gopeenath,  that  it  was  held  after- 
wards by  his  daughter-in-law  Chunder 
Monee,  and  that  her  son  Brij  Lai  made  it 
over  to  him  as  a  gift  in  Phalgoon  1271. 

On  the  contention  raised  by  the  above 
conflicting  statements,  the  Moonsiff  appears 
to  us  to  have  drawn  the  issues  correctly,  and 
to  have  entered  properly  into  the  merits. 
The  real  point  at  issue  was,  whether  the 
plaintiff  had  made  out  that  the  proprietary 
right  was  in  his  father,  and  that  Gopeenath 
had  only  resided  in  the  house  by  permission 
or  as  a  tenant. 

We  have  only  one  fault  to  find  with  the 
Moonsiff,  and  that  relates  to  the  very  care- 
less and  incorrect  manner  in  «rhich  he  has 
allowed  the  evidence  to  be  recorded.  We 
have  lieard  considerable  portions  of  that  evi-* 
dence  read,  not,  of  course,  with  anv  view  of 
testing  Its  actual  Credibility  or  deciding  the 
case  on  it,  but  in  order  to  see  what,  if  cre- 
dited, it  legally  supported  ;  and  ^e  find  that, 


in  several  $entences,r  words  n^eessak'y  (o> 
complete  the  sense  have  been  omitted ;  th%t 
there  is  an  absence  of  accusative  cases  whif^h 
should  be  indicative  of  the  persons  to  or  for. 
whom  acts  are  done;  that  there  are  some 
obvious  errors  of  grammar,  and  that  the- 
whole  is  taken  down  in  a  slovenly  fashion 
calculated  to  perplex  those  at  a  distance,  who 
have  only  the  dead  record  to  trust  to,  and 
who  cannot  put  questions  to  elucidate  points 
left  in  obscurity  or  doubt.  The  Judge  will 
furnish  the  Moonsiff  with  an  extract  of  our 
remarks  bearing  on  this  subject  for  future 
guidance,  and  he  will  himself  endeavour  to 
check  this  tendency  to  take  down  evidence 
incompletely  and  obscurely,  which  we  have 
noticed  on  more  than  one  occasion  in  othe< 
appeals  from  different  parts  of  the  country. 

The  first  thing  that  the  Judge,  should  have 
done,  on  appeal  by  the  dissatisfied  plaintiff, 
was  to  see  if  he  had  proved  his  title  and  his 
case,  on  the  issues  as  framed  and  decided  by 
the  Moonsiff.  If  the  Moonsiff  had  drawn 
the  issues  incorrectly,  or  had  failed  to  draw 
the  proper  issues,  the  Judge  might  have 
framed  additional  issues.  But  the  issue's 
drawn  by  the  Moonsiff  seem  to  us  fairly  to 
embrace  the  whole  contention  between  the 
parties. 

The  Judge  finds  the  deed  not  proved. 
The  deed,  as  alleged,  put  Gopeenath  in  the 
position  of  a  contracting  party,  not  of 
trustee.  Probably,  the  Judge  would  have 
done  right  to  say  that  the  entire  case  of  the 
plaintiff  was  based  on  the  contract  contained 
in  the  deed,  and,  as  that  case  was  not  proved, 
that  the  suit  must  be  dismissed.  But,  if  he 
thought  proper  to  raise  a  new  issue  for  the 
plaintiff,  it  behoved  him  to  scrutinise  carefully 
the  other  evidence  on  which  he  thought  fit  to 
give  the  plaintiff  a  decree. 

Now,  ihough  we  do  not,  as  we  have  said, 
offer  any  opinion  as  to  the  credibility  of  tt^e 
witnesses,  we  feel  bound  to  point  out 
to  the  Judge  that  the  testimony  of  the 
witnesses  for  the  plaintiff  is  often  mere 
hearsay ;  that  the  witnesses  do  not  say  how 
they  came  by  their  allege4(.vknowledge  of 
certain  facts  in  the  histo^  of  t(ie  family  ; 
that  they  do  not  appear  to  have  witnessed 
payments  of  rents  to  the  zemindar  on  behalf 
of  the  plaintiff;  and  that,  altogether,  wheix  a 
deed  of  trust  has  been  decided  not  to  be 
proved,  and  when  the  transactions  extend 
over  a  long  period  of  time,  the  oral  evidence 
to  entitle  a  plaintiff  to  a  decree  should  be 
precise  and  clear,  should  be  that  of  persons 
speaking  to  facts  which  they  had  every  op« 
portunity  of  knowing,  and  should  be  well  and 
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carefully  weighed  by  the  Judge  of  the  Ap- 
pellate Court,  especially  when  the  same,  for 
apparently  good  reasons,  has  been  pronounced 
unsatisfactory  by  the  first  Court. 

The  Judge  should  also  consider  the 
weight  and  effect  of  the  evidence  for  the 
defendant. 

The  Judge's  decision  is  set  aside  altogether, 
and  the  case  is  returned  to  him  for  a  fresh 
judgment. 

The  Judge  will  re-try  the  appeal  on  the 
issues  drawn  by  the  Moonsiff,  and  without 
taking  any  fresh  evidence  in  the  case.  He 
will  see,  first,  whether  the  title  of  Kamula- 
kant  is  clearly  proved,  and,  if  so,  whether 
Gopeenath  was  all  along  in  possession,  by 
his  permission  and  consent,  or  as  his  tenant. 
If  these  facts  be  clearly  found  on  good  evi- 
dence, and  if  house-rents  have  been  either 
paid  to  the  plaintiff,  or  ground-rent  account- 
ed for  to  the  zemindar  on  plaintiff's  behalf, 
up  to  a  date  within  12  years  before  the  in- 
stitiition  of  the  suit,  the  plaintiff  may  get  a 
decree. 

'  If  these  facts  are  found  otherwise,  the 
decision  of  the  Lower  Court  should  stand 
good,  for  the  simple  ground  that  there  could 
be  no  reason  for  reversing  it. 

The  plaintiff's  plea  that  his  cause  of  ac- 
tion commenced  on  the  issue  of  his  notice 
is  untenable  except  on  the  theor}'  that  there 
was  a  tenancy-al-will  which  subsisted  until 
determined  by  that  notice.  Unless  that 
position  be  distinctly  made  out,  it  would 
seem  that  there  is  no  bar  to  the  plea  of  limit- 
ation clearly  pleaded  by  the  defendant. 

Case  remanded  to  the  Judge  with  reference 
to  the  above  remarks. 


The  1 8th  May  1867. 

Present:  *> 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Cross-decrees— Section  ao^,  Act  VIII.  of  \Z<f^ 
Case  No.  322  of  1866. 

Application  for  review  of  judgment  passed  by 
the  Hon'ble  Justices  £.  Jackson  and  F.  A, 
Glover,  on  the  i6th  June  1866,  in  Regular 
Appeal  No,  S3  of  1S66* 

Ram  Coomar  Ghose  (Respondent),  Petitioner, 

versus 

Gobindnath  Sandyal  (Appellant),  Opposite 

Party, 


*  See  Vol.  6,  p.  21. 


Mr,  R,  V,  Doyne  and  Bahoas  DwarkwuA 
Mitter  and  Nuleet  Chunder  Sein  for  Peti. 
tioner. 

Baboo  Onookool  Chunder  Mookerjee  for 
Opposite  Party. 

The  provisions  of  Section  log,  Act  VII  I.  o£  1859,  »PP^ 
only  to  cross-decrees  of  the  same  Court  betneee  efe 
same  parties,  or  to  cross-decrees  between  the  same  pm* 
ties,  though  of  different  Courts,  which  have  found  tfcck 
way  for  execution  to  the  same  Court. 

Kempy  J, — ^This  is  an  application  for  a 
review  of  the  judgment  of  this  Court,  daid 
the  1 6th  June  1866,  present  Justices  L 
Jackson  and  Glover. 

It  appears  that  Gobindnath  Sandyal  aad 
others  had  obtained  as  far  back  as  in  iSiSa 
decree  against  the  BhutUcharjee  party.  In 
execution  of  this  decree,  the  Saodyals  caused 
certain  properties  of  their  judgment- debioa 
to  be  sold,  and,  becoming  themselves  the  po- 
chasers,  took  possession.  The  judgment- 
debtors,  the  Bhuttacharjees,  then  brought  a 
suit  to  set  aside  the  sale,  and  were  successful 
and  a  decree  was  passed  restoring  them  to  the 
possession  of  their  estates  with  mesne-pio- 
fits.  For  some  time,  and  pending  adjust- 
ment of  accounts,  it  was  very  doubtful  whe- 
ther the  Bhuttacharjees  were  indebted  to  the 
Sandyals,  or  the  Sandyals  to  the  Bhutta- 
charjees on  account  of  the  claim  of  ihe  latter 
to  wasilat.  It  was  at  length  decided  that 
the  Bhuttacharjees  were  indebted  in  a  lai« 
sum  to  the  Sandyals.  While  this  enqm^, 
which  was  a  protracted  one,  was  pendii^i 
the  applicant  for  review,  who  is  also  a  judf- 
ment-creditor  of  the  Bhuttacharjees,  apphed 
to  execute  his  decree  against  them  by  attadh 
ment  of  the  decree  obtained  by  them  against 
the  Sandyals  for  possession  of  the  estates 
sold  in  satisfaction  of  their  decree  and  for 
mesne-profiis. 

After  some  litigation  in  the  Summary  De- 
partment, it  was  decided  that  the  piesedt 
applicant  for  review  was  at  liberty  to  attad 
the  decree  obtained  by  the  Bhuttacharjees 
against  the  Sandyals.  The  latter  pir^ 
apprehensive  that  this  step  would  prejudice 
their  claim  to  set  off  the  decree  obtained 
against  them  by  the  Bhuttacharjees  agaitti 
their  decree  for  the  larger  sum  against  tlie 
Bhuttacharjees,  brought  a  regular  suit  t9 
have  the  summary  order  declaring  the 
right  of  attachment  to  exist  set  aside,  and 
for  a  declaration  of  their  right  of ^t-off. 

In  the  first  Court  their  suit  was  dismissoi 
In  appeal,  their  right  of  set-off  under  SectMR 
209  was  declared. 

An  application  for  review  was  then  maite' 
by  Ram  Coomar  Ghose  and  others,  and  a&« 
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hearing  their  learned  Counsel,  Mr.  Doyne, 
the  following  order  was  passed  on  the  and  of 
March  1867,  viz.y  that  notice  be  served  on 
the  opposite  party, to  show  cause  why  the 
application  for  review  should  not  be  ad- 
mitted on  the  ground  that  Section  209  of 
Act  VIII.  of  1859  was  not  applicable  to  the 
position  of  the  two  cross-decree-holders — 
the  Sandyals  on  the  one  side,  and  the  Bhutta- 
charjees  oh  the  other.  A  decision  of  a  Full 
Bench  of  this  Court,  dated  the  24th  August 
1866,  was  quoted  in  support  of  the  applica- 
tion. 

The  case  has  been  fully  argued  by  Air. 
Doyne  and  Baboo  Dwarkanath  Mitter  for 
the  applicant,  and  by  Baboo  Onookool  Chun- 
der  Mookerjee  for  the  opposite  party. 

We  are  of  opinion  that  the  former  judg- 
ment of  this  Courts  viewed  with  the  ruling 
of  the  Full  Bench  quoted  above,  was  erro- 
neous, and  that  the  opposite  party,  the 
Sandyals,  are  not  entitled  under  the  provi- 
sions of  Section  209,  Aft  VIII.  of  1859,  to 
the  right  of  set-oflF« 

.  The  two  decrees,  that  is  to  say,  the  one 
obtained  by  the  Sandyals  against  the  Bhutta- 
cbarjees,  and  the  other  by  the  Bhutiacharjees 
against  the  Sandyals,  were  not  decrees  of 
the  same  Court,  the  one  being  a  decree  of 
the  Provincial  Court,  the  other  a  decree  of 
the  Principal  Sudder  Ameen.  The  provi- 
sions of  Section  209  apply  to  cross-decrees 
of  the  same  Court  between  the  same  parties, 
or  to  cross-decrees  between  the  same  par- 
ties, though  of  different  Courts,  which  have 
found  their  way  for  execution  to  the  same 
Court. 

-  The  decree  of  the  Provincial  Court  was 
not  sent  to  the  Principal  Sudder  Ameen  for 
execution,  but  to  the  Judge's  Court.  The 
case,  therefore,  does  not  fall  within  the  pro- 
visions of  the  SeQion  209.  This  view  of  the 
law  is  the  one  taken  by  the  Full  Bench  in 
their  decision  published  in  the  Weekly  Re- 
porter, Volume  VI.,  page  72,  Miscellaneous 
Kulings,  dated  the  24th  August  1866. 

It  has  been  attempted  to  show  that  the 
Ghoses,  in  suing  out  attachment  of  the 
decree  obtained  by  the  Bhuttacharjees  against 
the  Sandyals  for  possession  and  mesne-pro- 
iits  for  the  period  the  latter  were  in  posses- 
sion, have  placed  themselves  in  the  shoes  of 
the  Bhuttacharjees,  and  must  b^  held  to  be 
cross-decree^holders  as  against  the  Sandyals ; 
and  that  the  provisions  of  Sedion  209  apply, 
and  the  decree  of  the  Sandyals  against  the 
•Bhuttacharjees,  being  for  the  larger  sum, 
must  &rst  be  satisfied.  .  But  we  are  of  opi- 


the  Ghoses  are  third  parties  ;  they  are  not 
parties  to  the  cross-decrees  between  the 
Sandyals  and  the  Bhuttacharjees,  and  it  is 
only  to  cross-decrees  between  the  same 
parties  that  the  provisions  of  the  Section  209 
are  at  all  applicable.  In  this  view  of  the 
case,  we  reverse  the  decision  of  this  Court, 
dated  the  i6th  June  1866,  and  restore  that 
of  the  Court  of  first  instance,  the  result 
being  that  the  suit  of  the  Sandyals  to  have 
their  right  of  set-off  declared  is  dismissed  with 
costs  and  interest  of  all  the  Courts  includ- 
ing this  application.  The  question  of  whe*- 
ther  the  attachment  of  the  Ghoses  by  reason 
of  its  priority,  if  such  be  established,  entitles 
them  to  any  preference  in  obtaining  satisfac* 
tion  of  their  decree  against  the  Bhuttachar- 
jees before  that  obtained  by  the  Sandyals 
against  the  Bhuttacharjees  remains  open  ;  it  is 
not  now  before  the  Court. 


The  i8ih  May  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Pleaders  (Appointment  of). 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot^  dated  the  ist 
April  t86j. 

Shaikh  Nubee  Buksh,  Mooktear,  Petitioner, 
Mr,  R,  E,  Twidale  for  Petitioner. 

Not  merely  authorized  mooktears,  but  other  persons 
fneralU  .*•*..  .... 

iutnamai 


fjrenerally,  are  at  liberty  to  appoint  pleaders  by  vaka< 
ins. 


:AioQ  that  this  contention  is  not  tenable,  for 


opi 
I  10 


This  is  an  application  on  the  part  of 
Nubee  Buksh,  who  appears  to  have  been 
authorized  under  the  special  rule  of  the 
High  Court  to  practise  as  a  mooktear  in 
the  Criminal  Courts  of  the  district.  He 
complains*that,  by  an  order  of  the  Zillah 

iudge  of  Tirhooti  dated  the  ist  April  last, 
e  and  other  persons,  similarly  placed  have 
been  restrained  from  making  appointments 
of  pleaders  under  mooktearnamahs  which 
they  hold,  the  Judge  having  ruled  that 
vakeels  are  at  liberty  to  accept  such  vaka« 
lutnamahs  only  from  three  specified  persons 
who  have  been  qualified,  and  have  received 
certificates  to  act  as  mooktears  under  the 
general  provisions  of  Act  XX.  of  1865. 
This  order  is  evidently  based  upon  a  mis* 
conception  on  Che  part  of  the  Judge.  Mook- 
tears, who  formerly  had  no  legal  status  in 
the  Civil  Courts,  were  competent  to  exe-* 
cute  vakalutnamahs  on  behalf  of.  their 
principals,  and  Act  XX.  of  1865  has 
made  no   alteration   in   the    law   in   that 
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respect.  The-  order,  therefore,  which  the 
Judge  has  made  restricting  the  po*'er  of 
signing  vakalutnamahs  to  three  speciAed 
mooktears,  must  be  withdrawn. 

At  the  same  time  it  is  necessary  to  pro- 
vide against  two  misconceptions  which 
appear  to  exist  in  the  mind  of  the  petitioner 
himself.  One  of  these  is  that.he  has  author- 
ity (under  the  particular  certificate  which 
he  holds)  to  act  in  the  Civil  Courts.  Sec- 
tion 1 1  of  the  Act  states  that  ''  Mooktears 
duly  admitted  and  enrolled  as  aforesaid 
may,  subject  to  the  conditions  of  their  cer- 
tificates as  to  the  class  of  Courts  in  which 
they  are  authorized  to  practise,  appear  and 
act  in  any  Civil  Court."  But  this  petitioner 
has  no  certificate  authorizing  him  to  appear 
in  any  Civil  Court ;  he  has  only,  under 
special  circumstances,  an  authority  to  prac- 
tise in  the  Criminal  Courts  of  the  district. 
He  is  not,  therefore,  qua  mooktear,  authorized 
to  do  any  act  in  the  Civil  Courts. 

The  second  misconception  in  his  mind 
is,  qua  mooklear  under  Act  XX,  of  1865, 
that  .he  is  authorized  to  appoint  a  vakeel. 
That  is  a  mistake.  Any  person  may  hold 
a  power  of  attorney,  and,  as  such  attorney, 
may  sign  a  vakalutnamah  and  appoint  a 
pleader  to  appear  for  his  principal. 

The  Judge's  order  will,  therefore,  be  set 
aside,  and  he  will  take  care  to  let  it  be 
understood  that,  not  merely  authorized  mook- 
tears, but  that  other  persons  generally,  are 
at  liberty  to  appoint  pleaders  by  vakalutna- 
mah. 


The  20th  May  1867. 

Present : 
The  Hon'ble  L.  S.  Jackson,  Judge, 

Sections  z6  and  19,  Act  XXIII.  of  z86x— For^erjr 

and  Peijury. 

Hurronath  Roy  and  others,  Peliiioners, 
Baboo  Kalee  Mohun  Doss  for  Petitioners. 

'  Under  Sections  16  and  19,  Apt  XXIII.  of  1S61,  Civil 
CQurt3  b^ve  povv^r  to  refer  to  Magistrates  or  to  make 
committments  to  the  Sessions  in  cases  of  perjury  qr 
forgery,  only  when  they  have  conie  to  some  copclusion 
in  respect  of  the  guilt  of  the  p^rty  concerned,  or  the 
t^^th  or  otherwise  of  the  document  or  eyidence. 

.  This  is  an  application  of  Hurronath  Roy 
and  others,  who  were  defendants  in  a  suit 
brought  by  Sreeshteedhur  Doss.  The 
plaintiff,  alleging  himself  to  be  a  nookurruree- 
dar,  sued  to  have  his  mokurruree  right  de- 
clared. On  the  special  appeal  of  the  de- 
fendanits,  this  Court  remitted  the  suit  to  th^ 
Lower  Appellate  Court  (the  Principal  Sad* 


der  Ameen)  in  order  to  determine  whether 
the  document  filed  by  the  plaintiff  wis  1 
fabrication.  The  Principal  Sudder  Amcea, 
it  seems,  thought  it  necessary,  withoot  iid 
determining  the  appeal,  to  institute  an  » 
qulry,  as  he  says,  whether  the  doconai 
filed  by  the  plaintiff  was  a  forgeiy,  or  tke 
written  statement  put  in  on  behalf  of  tbfi 
defendants,  and  verified  on  their  behalf  bf 
their  mooktear  was  untrue,  and  he  lequirai 
the  attendance  of  the  mooktear.  The  mAt 
tear  not  attending,  the  appeal  was  stndtf 
the  file,  and  the  defendants  were  reqaiitdto 
appear  iii  person. 

A  special  appeal  has  been  piefeml 
against  the  order  striking  the  appeal  off  tke 
file,  and  the  petitioners  now  come  before  tin 
Court  by  way  of  motion,  seeking  to  have  tlir 
order  for  their  personal  attendance  qnaslMi 

By  Section  16,  Act  XXIII.  oix^i 
"  when,  in  any  case  pending  before  vt 
"  Court,  any  witness  or  other  persoa  sU 
"  appear  to .  the  Court  to  have  been  g«1? 
"  of  an  offence  described  in  Sections  i^j. 
"  194,  195,  196,  199,  200,  205,  206, 10?. 
''208,  209,  or  210  of  the  Indian  M 
''  Code,  the  Court  may  commit  snch  perti 
"  to  take  his  trial  for  the  offence  before  tk 
"  Court  of  Session,  or,  after  making  soi 
"  preliminary  enquiry  as  may  be  neccssay. 
''  may  send  the  case  for  investigation  to  asf 
"  Magistrate  having  jurisdiction,"  &c.  ^ 
Section  19  of  the  same  Act  provides  to 
"  when,  in  any  case  pending  before  vij 
**  Court,  there  shall  appear  to  the  Cort 
"  sufficient  ground  for  sending  for  in^^j^ 
"  tion  to  the  Magistrate  a  charge  descriW 
"  in  Sections  463,  471,  475,  or  476  of  tbcli' 
"  dian  Penal  Code,  which  may  be  prcfcnd* 
"  respect  to  any  deed  or  paper  offered  iacB- 
''  dence  in  the  case,  the  Court  may  send  the 
*•  person  accused  in  custody  to  the  Map- 
"  irate,"  &c. 

Under  these  two  Sections,  Civil  On^ 
have  power  to  refer  to  the  Magistrate,  ff* 
make  commitments  to  the  Sessions  in  o^ 
coming  under  the  Xlth  or  the  X  Vlllth  Osf- 
ter  of  the  Indian  Penal  Code,  but  thef  arts 
make  orders  of  that  kind  when  a  mwt»^ 
other  person  *'  shall  appear  to  the  Cooit  > 
have  been  guilty  of  any  offence,  or  when  ^ 
shall  *'  appear  to  the  Court  sufficient  fit)^ 
'*  for  an  inrestigatioa." 

It  seems  quite  clearly,  I  thiAk,  the  v0 
log  of  these  Sections  that  the  Civil^ 
miist  come  to  some  conclusion  in  i^<V^ 
the  gaik  oi  the  party  coAoerned,  or  ^^ 
or  otherwise  of  the  docvnieBt  or  ^^^^^ 
If,  on  hearing  the  appeal  ia  thii  ctrnt ' 
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Principal  Sudder  Ameen  had  been  of  opinion 
that  the  plaintiff  had  produced  a  forged  docu- 
ment, or  that  the  defendants  had  knowingly 
tendered  a  false  written  statement,  he  might 
have  proceeded  under  the  i6th  or  19th  Sec- 
tion as  the  case  might  be.  As  the  case 
stands,  he  has  come  to  no  conclusion.  He 
has  proposed  to  himself,  as  a  subject  for 
enquiry,  whether  the  plaintiff  or  defendants 
have  committed  one  or  other  offence.  With- 
out coming  to  any  conclusion,  he  has  struck 
the  appeal  off  the  file,  and  proceeded  with 
the  criminal  investigation.  It  appears  to 
me  that  the  order  is  clearly  irregular,  and 
not  consistent  with  the  meaning  of  the  two 
Sections  cited  from  Aft  XXIII.  of  186 1. 

A  special  appeal  has  been  preferred 
against  the  order  striking  the  case  off  the 
file.  It  appears  to  me  that  the  whole  matter 
will  be  more  conveniently  considered  when 
that  special  appeal  comes  to  be  heard ;  but 
that,  in  the  meantime,  the  order  directing  the 
personal  attendance  of  the  defendants  ought 
to  be  suspended.  I,  therefore,  direct  that 
the  ordier  be  suspended,  and  that  the  records 
of  the  case  be  forwarded  to  this  Court  with- 
out delay* 


The  «ist  May  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Moaey-decree— Subsequent    purchaser^Mort* 
g9iZ^ — Marshalling  securities. 

Case  No.  1425  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  22nd  February  1866, 
reversing  a  decision  passed  by  the  JUoon- 
siff  of  Bistopore^  dated  the  igth   August 

Bishonath  Mookerjee  and  another  (Plaintiffs), 

Appellants, 

versus 

Kisto  Mohun  Mookerjee  (Defendant), 
Respondent, 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

No  one  for  Respondent. 

Per  Setofi'Ka^f  J, — Case  remanded  for  the  Lower 
Court  to  find  whether,  when  property  hypothecated  for  a 
^ond  has  passed  to  a  band  fide  purchaser,  the  same  can 
Wd^rdared  liable  to  satisfy  such  part  of  a  money-decree 
cfA  thebond  as  cannot  be  satisfied  frohi  any  other  source. 
^  'F«r  Norman,  y,*^\lA  has  a  mortgage  on  IwodifFerent 
Mi^ailor  the  Bam*  debt*  and  i?  has  a  mortgage  00  on« 
only  or  the  estates  for  another  debt  due  from  the  same 


party,  B  has  a^  right  in  equity  to  throw  A  in  the  first 
mstance  for  satisfaction  upon  the  security  which  he,  B, 
cannot  touch,  where  it  toUI  not  prejudice  A^s  rights  or 
improperly  control  his  remedies* 

A  purchaser  of  one  of  the  estates  has  the  same  equity 
as  a  mortgagee. 

Seton-Karr,  y. — In  this  case  the  plaint-, 
iff  sued  to  confirm  a  deed  of  sale  by  which 
he  purchased  certain  land  from  one  Kaotq 
Mudduk  in  Bysack  1268.  The  defendant, 
Kisto  Mohun  Mookerjee,  denied  the 
genuineness  of  the  plaintiff's  deed  of  sale, 
and  pleaded  that  the  land  purchased  by  the 
plaintiff  had  been  pledged  as  a  security  for 
a  bond,  dated  the  4th  of  Falgoon  1263, 
and  it  appears  that  a  suit  was  brought  on 
this  bond,  in  1270,  by  Kisto  Mohun, 
and  a  decree  given  on  confession  of  judg- 
ment.- 

Both  the  Courts  have  found  the  purchase 
of  the  plaintiff  to  be  a  valid  purchase ;  but 
the  Principal  Sudder  Ameen  has  held  that 
the  property  so  purchased  was  hypothecated 
for  the  bond  on  which  it  appears  that 
execution  has  been  taken  out,  and  the 
Principal  Sudder  Ameen  has  directed  that 
the  same  be  held  liable  to  satisfy  such  part 
of  the  decree  on  the  bond  as  cannot  be  satis- 
fied from  any  other  source. 

The  plaintiff  appeals,  and,  no  one  appear- 
ing for  the  respondent,  it  is  urged  on  us 
that  the  Principal  Sudder  Ameen  has  not 
entered  sufficiently  into  the  bona  fides  of 
the  mortgage  which  he  all  along  impeached 
as  collusive,  and  to  which  he  was  no  party. 
He  also  quotes  a  decision  of  the  Full  Bench, 
page  315,  Volume  I.  of  the  Weekly  Reporter, 
ruling  that  a  person  obtaining  a  simple 
money-decree,  though  certain  property  be 
pledged  for  his  debt,  cannot  execute  it,  but 
must  proceed  by  a  separate  suit  against 
a  subsequent  purchaser. 

I  was  4  one  time  inclined  to  think  that 
it  might  be  unnecessary  to  remand  the  cascf 
for  any  more  distinct  finding  as  to  the  col- 
lusiveness or  genuineness  of  the  proceed- 
ings referred  to  in  the  bond.  The  Principal 
Sudder  Ameen  does  certainly  seem  to  have 
thought  that  the  proceedings  in  the  bond- 
case  were  all  regular,  but  he  does  so,  simply 
because  the  stamp-papek-  was  bought  by  the 
obligee,  and  without  really  trying  the  point. 

The  case  of  the  Full  Bench  quoted  seem^ 
to  me  In  point  with  the  present,  and  under 
it  we  tnight  perhaps  be  justified  in  revers- 
ing the  decision  of  both  the  Courts,  in 
directing  that  the  decree  cannot  be  executed 
against  the  property  purchased  by  the  plaint-: 
Iff,  and  in  ruling  that  the  holder  of  th^ 
decree  on  the  bond  tnight,  If  he  thought 
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fir,  bring  a  fresh  suit  against  the  plaintiff, 
in  order  to  enforce  his  decree  on  the  pro- 
perty purchased. 

Kisto  Mohun,  though  summoned  as  a 
witness,  has  never  appeared,  and  has  not 
thought  fit  to  appear  as  respondent 
before  us ;  and,  looking  to  the  peculiarities 
of  this  litigation,  I  am  not  prepared  to 
reverse  the  decree  at  once.  I  would  remand 
the  case  for  the  Principal  Sudder  Ameen 
to  find  clearly,  yfrj/,  whether  the  transaction 
on  the  bond  is  regular,  genuine,  and  bond 
fide;  and,  nexiy  if  it  be  so,  whether,  under 
the  decree,  the  defendant  can  have  a  lien  on 
the  property  which  it  is  now  found  has 
passed  to  another  and  a  bond  fide  purchaser. 

Norman^  J, — If  I  understand  the  facts  of 
this  case  rightly,  of  which  I  am  not  quite 
certain,  they  are  that  the  defendants,  having 
obtained  a  common  money-decree  on  a  bond, 
dated  the  4th  Falgoon  1263,  against  Kanto 
Mudduk,  sought  to  execute  it  against  certain 
property. 

The  plaintiffs  intervened  under  Section 
a 46,  and  their  intervention  was  rejected  by 
the  Principal  Sudder  Ameen. 

They  then  brought  this  suit,  alleging 
that  they  had  purchased  the  property  from 
Kanto  Mudduk  under  a  deed  of  sale  in  1268, 
and  praying  that  their  rights  might  be  de- 
clared as  purchasers.  The  first  Court  says 
that  the  suit  is  for  possession. 

The  Principal  Sudder  Ameen,  on  appeal, 
found  that  the  plaintiff's  purchase  and  the 
instalment-bond  of  the  defendants  are  genu- 
ine, but,  as  other  items  of  property  are 
Sledged  under  the  instalment-bond  by  Kanto 
ludduk  to  the  defendant,  the  Principal 
Sudder  Ameen  declared  that  the  plaintiffs' 
possession  should  be  confirmed  on  their  pay- 
ing so  much  of  the  debt  as  would  remain 
due  after  the  properties  comprised  in  the 
bond  should  have  been  sold  by  the  defendants. 
It  is  quite  possible  that  the  order  of  the 
Principal  Sudder  Ameen  may  be  strictly 
just  and  equitable.  The  facts  may  be  such 
as  to  bring  the  case  within  the  rule  stated 
in  Story's  Equity  Jurisprudence.  §§  633,  642, 
643.  He  says:  "The  general  principle  is 
''  that  one  party  has  a  lien  on  or  interest 
"  in  two  funds  for  a  debt ;  and  another 
"  party  has  a  lien  or  an  interest  in  one  only 
"of  the  funds  for  another  debt;  the  latter 
"  has  a  right  in  equity  to  compel  the  former 
"to  resort  to  the  other  fund  in  the  first 
"  instance  for  satisfaction,  if  that  course  is 
"  necessary  for  the  satisfaction  of  the  claims 
"  of  both  parties,  whenever  it  does  riot 
"  trench  upon  the  rights  or  operate  to  the 


"  prejudice  of    the    party    entitled  to  (Ik 
"  double  fund." 

"  If  A  has  a  mortgage  upon  two  differest 
"  estates  for  the  same  debt,  and  i?  has  a  mon- 
"  'g'ix^t,  upon  only  one  of  the  estates  for  ao- 
"  other  debt,  B  has  a  right  to  throw  A  ia 
"  the  first  instance  for  satisfaction  upon  liie 
"  security  which  he,  B^  >cannot  touch,  ai 
"  least  where  it  will  not  prejudice  A\  ngkit 
'*  or  improper/}'  control  his  re  medics  J' 

Of  course,  a  subsequent  purchaser  of  ox 
of  the  estates  has  just  as  great  an  eqnij 
as  an  incumbrancer. 

As  to  the  third  point  taken  in  the  gronads 
of  appeal,  viz.,  that  the  defendant  could  ool 
bring  the  property  to  sale  in  execution  d  i 
simple  money-decree  supposing  the  defend- 
ant's purchase  to  be  ineffectual  as  is  appareii:- 
ly  the  case  under  the  precedent  cited,  his 
right  as  a  pledgee  under  the  instalment-boo-i 
still  subsists.  An  issue  on  that  right  has 
been  tried  and  found  in  his  favor,  and  tber^ 
fore  the  decree  must  declare  his  right. 

The  Principal  Sudder  Ameen  has  made  1 
declaration  which  may  be  sabstantiailjr  jut 
and  right  as  to  the  respective  rights  of  tiie 
parties.  The  doubt  I  have  is,  whether,  is 
doing  this,  he  has  not  gone  beyond  the  issues 
raised  before  him.  I  am  not  satisfied  that 
he  enquired  or  had  an  opportunity  of  ascer- 
taining whether,  by  declaring  that  tiie 
defendant  must  resort  in  the  first  instisce 
to  the  other  properties,  he  was  not  preju£(- 
ing  his  righis  or  improperly  conirolii^ 
A  is  remedies. 

On  the  other  hand,  no  appeal  has  bea 
presented  specifically  against  this  portion  of 
the  Principal  Sudder  Ameen's  order  except 
so  far  as  the  last  ground  touches  it. 

We  might  vary  the  decree  of  the  Princ'* 
pal  Sudder  Ameen  by  declaring  the  pla* 
iff's  rights  under  his  deed  of  purchase,  ^ 
be  subject  to  the  lien  and  right  of  tlie 
defendants  under  the  bond  ai  1263,  leavisf 
those  rights  to  be  afterwards  adjusted  i^ 
tween  the  parties. 

But,  on  the  whole,  we  think  it  best» 
remand  the  case  to  the  Principal  Snddff 
Ameen,  as  we  are  not  quite  satisfied  tli< 
the  genuineness  of  the  defendant's  bond  in) 

been  fullv  tried. 

If 

Should  the  Principal  Sudder  Ameen  mij 
a  special  decree  as  be  has  done  here,  instod 
of  simply  declaring  the  rights  of  the  pailici 
he  should  record  his  reasons  for  doing  so. 
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The  2tnd  May  1867. 

Present  : 

The  Hon'ble  H.  V,  Bayley  and  A.  G. 
Macpherson,  Judges, 

Section  206,  Act  VIII.  of  1859— Adjustment 
throttgh^Court  —  Instahnent 

Case  No.  13  of  i8$7. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  ike  Judge  of  Beerbhoom,  dated  the 
3rd  December  i866y  reversing  an  order 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  loth  April  2866. 

Muddun  Mohun  Mitter  (Decree-holder), 

Appellant, 

versus 

Bibee  Peer  Bukshun  (Judgmeht-debtor), 

Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondent. 

The  suing  on  a  kistbundee  in  Court  does  not  neces- 
5;arily  make  itrthe  instrument  of  a  public  adjustment 
through  the  Court  within  the  meaning  of  Section  206, 
Act  VIII.  of  1859. 

Bayley,  J. — The  Lower  Appellate  Court 
is,  we  think,  wrong  in  this  case.  The  suing 
on  a  kistbundee  in  Court  does  not  necessarily 
make  it  the  instrument  of  a  public  adjust- 
ment through  the  Court,  such  as  is  contem- 
plated by  Section  206  of  Act  VIII.  of  1859. 
''  Such  adjustment,"  says  the  law,  "must  be 
"  made  through,  or  be  certified  to,  the  Court 
"by  the  person  in  whose  favor  the  decree 
''has  been  made,  or  to  whom  it  has  been 
"transferred."  Neither  of  these  processes 
have  been  observed  here. 

Further,  the  very  kistbundee  which  the 
debtor  now  puts  in  in  satisfaction,  ai«d  which 
the  Lower  Appellate  Court  has  accepted,  was 
that  kistbundee  of  which,  in  the  aecree- 
hblder's  suit  upon  it,  the  debtor  denied  exe- 
cution, the  itsult  being  the  dismissal  of  the 
decree-holder's  suit  as  against  this  debtor. 

We  think  the  decision  of  the  Judge  is 
wrong,  and  accordingly  reverse  it,  decreeing 
the  appeal  with  costs. 

Vol  VII. 


The  22nd  May  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Posseaaion — Title 

Case  No.  3340  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Wright,  Judge  of  the  Small 
Cause  Court,  exercising  the  powers  of  a 
Principal  Sudder  Ameen  of  Cutiack, 
dated  the  2Sth  September  1S66,  affirm-- 
ing  a  decision  passed  by  the  Moonsiff  of 
Dhamnuggur,  dated  the  22nd  December 

Gopeenath  Doss  and  others  (Defendants), 

Appellants, 

v^ersus 

Dyanidhee  Soondura  Mohapattur  (Plaintifif), 

Respondent. 

Baboo  Umbika  Churn  Banerjee  for 
Appellants. 

Baboo  Mohinee  Mohun  Burdhun  for 
Respondent 

A  person  in  possession  with  a  bad  title  is  entitled  to 
remain  in  possessron  until  another  person  can  disclose 
a  better  title. 

Glover,  J. — The  plaintiff  in  this  suit 
holds  a  decree  against  one  of  three  brothers. 
The  defendant  has  a  decree  against  the 
remaining  two.  The  plaintiff  sued  to  re- 
cover possession  of  his  judgment-debtor's 
share  of  the  property  which  was  admittedly 
in  the  defendant's  possession. 

The  defence  was  that  the  plaintiff's  decree 
was  a  collusive  one.  But  the  Prix^ipal 
Sudder  Ameen,  upholding  the  decision  of  the 
Court  of  first  instance,  held  that  the  defend- 
ant, who8«  own  decree  had  been  found  by 
the  Moonsiff  to  be  collusive,  was  not  in  a 
position  to  allege  fraud  on  the  part  of  the 
plaintiff,  being  in  pari  deliciu. 

The  ground  of  special  appeal  is  that  the 
Principal  Sudder  Ameen  ought  to  have 
tried  the  point,  and  we  think  that  the 
objection  must  be  allowed.  The  special 
appellant  is  admittedly  in  possession^  and 
the  special  respondent  seeking  to  oust  him 
from  possession  is  bound  to  prove  a  better 
title.  The  title  he  produces  is  his  decree, 
and  this  is  impugned  by  the  defendant, 
appellant.  Clearly,  the  special  appellant 
had  a  right  to  have  this  question  decided ; 
for,  if  his  decree  were  proved  to  be  collusive, 
plaintiff  would  have  no  case^  and  the  defend- 
ant, however  bad  his  own  title  might  be, 
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would  be  entitled  to  remain  in  possession 
until  some  one  disclosed  a  better  title  than  he. 
It  would  be  no  answer  to  defendant's  allega- 
tion of  fraud  to  show  that  he  was  himself 
in  no  better  position,  because  he^  being  in 
possession  of  the  thing  sought  to  be  recover- 
ed, is  for  the  time  master  of  the  situation, 
and  can  only  be  ejected  on  the  strength  of 
his  assailant's  title,  and  not  on  account  of 
the  weakness  of  his  own  right. 

This  case  must  go  back  for  a  decision  on 
this  point;  if  it  be  found  that  the  plaintiff's 
title  on  the  decree  is  good,  he  will  be  able 
to|recover  from  the  defendants,  whose  decree 
has  been  found  to  be  collusive,  but  not 
otherwise.    Costs  will  follow  the  result. 


The  22nd  May  1867. 

Present: 

The  Hon'ble  F,  B.  Kemp  and  F.  A. 
Glover,  Judges. 

Pre-emption— Evidence. 
Case  No.  2314  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugul- 
pore,  dated  the  4th  June  i866,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  ijth  August  1863. 

Hunsraj  Singh  (Plaintiff),  Appellant, 

versus 

Choka  Singh  and  others  (Defendants), 
Respondents. 

Mr.  A  Sevestre  for  Appellant. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

In  a  suit  to  enforce  a  right  of  pre-emption,  where 
there  is  evidence  in  support  of  the  pre-emptor's  state- 
ment of  price,  the  G>urt  is  justifiecl  in  proceeding  on 
that  evidence  alone  without  calling  on  the  purchaser  to 
take  oath  to  the  amount  of  purchase-money. 

Glover,  J. — ^The  only  question  involved 
in  this  special  appeal  is  one  regarding  the 
Mahomedan  Law  of  Pre-emption.  Mr.  Seves- 
tre for  the  special  appellant  contends  that, 
according  to  the  Hedaya,  where  a  purchaser 
and  a  claimant  differ  as  to  their  statements 
of  the  price  fixed  on  the  property,  the  asser- 
tion of  the  purchaser  should  be  verified  on 
oath,  and  preference  given  to  it. 

This  contention  appears  to  us  to  be  in  no 
way  warranted  by  Mahomedan  Law.  No 
doubt,  it  is  laid  down  in  the  Hedaya  (Volume 
IIL,  page  577)  that,  where  there  Is  no  other 
evidence,  the  assertion  of  the  purchaser  must 
be  credited  in   preference  to  that  of   the 


claimant,  and  that  only  the  purchaser 
be  put  on  his  oath. 

But,  in  this  case,  there  was  evidence  in 
support  of  the  pre-emptor's  statement  of  price, 
and  the  Principal  Sudder  Ameen  was,  there- 
fore, juf^tified  in  proceeding  on  that  evidence 
alone,  without  calling  on  the  purchaser  10 
take  oath  to  the  amount  of  gurchase-moner. 

His  decision  on  this  point  was  one  of  fact, 
with  which  we  cannot  interfere  in  spedal 
appeal. 

The  case  of  Hunsraj  Singh  versur  Radi 
Beharee,  7  Weekly  Reporter  211,  is  analo- 
gous to  this,  and  was  decided  by  a  Division 
Bench  of  this  Court  on  the  20th  Febmaiy 
last.  Following  this  precedent,  we  dismls 
this  special  appeal  with  costs. 


The  22nd  May  1867. 

Present: 

The  Hon'ble  W.  Markby  and  C.  P.  Hobhonse. 

Judges. 

Forma  pauperis— Stay  of  proceediogs  in 

Appeal. 


In  the  matter  of  the  petition  of  Khodtji 
issa,  defendant,  appellant,  in  Regular 
Appeal  No.  292  of  1S66,  praying  for  *i 
rule  on  the  plaintiff,  responden/,  to  sham 
cause  why  all  further  proceedings  in  tkii 
suit  should  not  be  stayed,  and  why  the 
said  plaintiff,  respondent,  shomU  not  ke 
dispauperized. 

Mr.  R.  T.  Allan  for  Petitioner. 

Where  a  respondent  is  allowed  in  the  Lower  CDcrt 
to  sue  in  formd  pauperis,  the  High  Couit  will  not  aet 
aside  that  order  on  motion,  on  the  ground  that  it  hs 
been  improperly  obtained. 

Nor  will  the  High  Court,  on  the  applkmtion  of  titf 
defendant,  stay  all  proceedings  in  the  appeal,  <m  lU 
ground  that  the  plaintiff  has  no  interest  in  the  sit^  tiiat 
being  a  question  which  can  more  properly  be  raised  ia 
the  suit  or  appeal  itself. 

Markby,  J. — I  think  both  these  applia- 
tions  ought  to  be  refused. 

The  first,  which  Mr.  Allan  has  made,  is 
that  the  defendant  should  be  dispauperized. 
on  the  ground  that  facts  have  been  discover- 
ed since  the  permission  to  sue  inybrmd  pau- 
peris was  granted,  which  show  that  ne  is 
not,  and  never,  was,  entitled  to  carry  on  any 
proceedings  as  a  pauper.  Now,  it  a|^»ean 
that   no    order    whatever,    permitting    the 
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plftintiif  to  sue  or  carry  on  any  proceedings 
in  formd  pauperis,  has  been  made  by  this 
Court,  because  he  appears  here  not  as  appel- 
lant, but  as  respondent ;  and  the  only  order 
that  has  been  made  in  the  case  is  the  order 
in  the  Court  below  that  he  should  be  allowed 
to  carry  on  the  suit  there  as  a  pauper.  It 
is,  therefore,  clear  that  the  only  rule  which 
we  could  gran^  would  be  to  show  why  the 
order  in  the  Lower  Court  should  not  be  set 
aside.  That,  I  ttunk,  we  have  no  power  to 
do.  That  order  is  expressly  declared  by 
Section  311,  Act  VIII.  of  1859  to  be  not 
subject  to  appeal;  and,  if  that  order  was 
obtained  improperly,  the  proper  course  is  to 
apply  to  the  Court  which  made  the  order. 
We  have  no  jurisdiction  to  set  aside  the 
final  order  of  a  Lower  Court  on  any  such 
ground. 

The  other  application  hiade  by  Mr.  Allan 
was  to  stay  all  proceedings  in  the  appeal,  on 
the  ground  that  the  plaintiff  has  no  interest 
in  the  '^uit.  That  is,  in  fact,  asking  us  to 
try  on  this  rule  a  question  which  goes  to  the 
merits  of  the  whole  suit.  I  do  not  think  we 
ought  to  do  that.  If  there  is  anything  in 
the  allegations  which  Mr.  Allan  has  made 
to  show  that  the  plaintiff  has  no  interest 
in  the  suit,  there  are  proper  recognized  modes 
for  bringing  them  forward  in  the  course 
of  the  regular  proceedings  in  the  suit  or  the 
appeal.  But  I  do  not  Siink  that  we  ought, 
or  indeed  that  we  could,  by  a  collateral  pro- 
ceecUng  of  this  kind,  tiy  a  question  which  can 
only  properly  be  raised  in  the  suit  of  the 
appeal  itself. 

HohhousCyJ. — ^I  concur  with  my  learned 
colleague,  and  have  nothing  further  to  add 
on  the  question  as  to  the  plaintiff  being 
allowed  to  sue  in  formd  pauperis* 

On  the  other  point  I  wish  to  add  just  a 
few  words.  They  are  to  this  effect :  Under 
the  law  certain  objections  must  be  made  in 
appeal  before  the  Appellate  Court;  and, 
though  I  understand  that  these  objections 
have  not  been  taken  in  this  instance  in  this 
particular  form,  yet,  of  course,  Mr.  Allan,  or 
whoever  acts  for  the  appellant,  will  be  at 
liberty  to  state  these  objections  at  the  time 
when  the  case  comes  on  for  hearing ;  and  if 
the  Court,  which  then  hears  the  case,  should 
think  fit  •to  admit  these  objections,  then 
there  would  be  a  new  objection  taken,  and 
that  objection  would  be  tried  and  determined 
by  the  Court  at  Uiat  time.  Such  an  objec- 
tion cannot  be  tried  by  this  Court  simply  as 
a  preliminary  question. 


The  32nd  May  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhobnath 

Pundit,  Judges. 

Deposit  of  rent  under  Act  VI.  of  1862  B.  C.  (to 
what  cases  applicable). 

Case  No.  22j  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong, 
dated  the  4th  December  1866,  affirming  a 
decision  passed  by  the  Deputy  Collector  of 
that  District,  dated  the  jth  June  1866. 

Shaikh  Mahomed  Shuhuroollah  Chowdhry 
(Plaintiff),  Appellant, 

versus 

Mussamut  Roomya  Bibee  and  others 
(Defendants),  Respondents. 

Baboo  Bama  Churn  Banenjee  for 
Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

Act  VI.  of  1862  (B.  6.)  applies  to  cases  where  tho 
amount  which  the  ryot  thinks  due  is  deposited  by  htm, 
and  the  landlord  may  either  accept  it  or  sue  for  what* 
ever  he  himself  may  deem  due  to  him  for  the  same 
period  for  which  the  deposit  is  made ;  but  not  to  suits  for 
rent  for  the  year  preceding  that  for  which  the  deposit 
is  made. 

Bayley,  J.— In  this  case  special  appellant 
had  caused  the  putnee  of  his  putneedar  to  be 
sold  for  arrears  of  rent  due  to  him  for  the 
year  1224  Mughee. 

•  The  putneedar  sued  for  the  reversal  of  this 
sale,  and  deposited  the  rents  of  the  year  1225 
in  the  Collectorate  under  the  provisions 
of  Act  VI.  of  1862  of  the  Bengal  Council. 

The  sale  being  reversed,  special  appellant 
sued  in  this  case  for  the  rents  of  the  year 
1224  within  three  years  of  their  becoming 
due,  but  after  six  months  from  the  date 
of  the  deposit  by  the  putneedar  of  the  rents 

of  1225. 

The  Lower  Courts  dismissed  the  special 
appellant's  suit,  on  the  ground  that  under 
the  law,  when  any  such  deposit  is  made  for 
any  rent  due  before  the  time  of  the  deposit, 
no  actions  can  be  entertained  for  rents  pre- 
ceding the  date  of  deposit,  unless  insti- 
tuted within  six  months  of  the  deposit. 

After  hearing  Counsel  and  referring  to  the 
provisions  of  the  law,  we  are  of  opinion 
that  the  Lower  Appellate  Court  is  wrong 
in  the  interpretation  and  application  of  the 
law  in  this  case. 

Act  VI.  of  1862  was  intended  to  apply  to 

ordinary  cases  where  landlords  and  tenants 

I  differ  as  to  die  amount  of  rents  due  for  any 
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particular  period,  either  with  reference 
to  rates  or  to  the  amount  of  previous  pay- 
ments alleged  to  have  been  made>  and  denied 
to  have  been  received — to  cases,  in  other 
words,  where  the  amount  which  the  lyot 
thinks  due  is  deposited  by  htm — and  the 
landlord  may  either  accept  it,  or  sue  for 
whatever  he  himself  may  deem  due  to  him 
/or  the  same  period  for  which  the  deposit 
is  made. 

In  this  case,  no  deposit  was  or  could  be 
made  for  the  year  1224.  The  deposit  was 
for  the  subsequent  year  1225,  and  the  land- 
lord could  not  sue  for  the  rents  of  the  year 
1224  before  the  sale  (caused  by  him  with 
a  view  of  realizing  those  rents)  had  been 
reversed.  But,  if  such  sale  were  not  revers- 
ed before  the  expiration  of  six  months 
from  the  date  of  the  deposit  for  the  subse- 
quent year  made  by  the  tenant,  the  landlord 
is  not  to  lose  his  rents,  because  he  did  not 
sue,  as,  under  such  a  state  of  facts,  he  had 
no  occasion  to  sue. 

It  is  clear,  then,  that  4ct  VI.  of  1 862  does 
not  apply  to  this  case.  The  rent  is  sued 
for  within  three  years  allowed  by  law,  and 
therefore  we  remand  the  case  to  the  Court 
of  first  instance  to  re-try  it  on  its  merits 
with  reference  to  the  above  remarks. 


The  22nd  May  1867. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 


Hindoo  Lftw  (Mitakshant)— Partkion. 

Case  No.  118  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya, 
dated  the  3rd  October  1S66,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District t  dated  the  22nd  March  1866, 

Lalla  Sreepershad  (Plaintiff),  Appellant, 

versus 

Mossatnut  Akoonjoo  Kooxxwar  and  others 
(Defendants),  Respondents, 


Baboos  Hem  Chunder  Bamrjtt  and  Roop- 
nath  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Kishen  Succa 
Mookerjee  for  Respondents. 

Under  the  Mitakshara  Law,  there  may  be  a  partitioa 
of  an  estate  without  a  regular  separation  ana  auctia] 
division  of  lands.  . 

^CLyley,  J. — The  plea  on  special  appeal    i 
here    is    that  the   plaintiff   has   sufficiendj 
proved  that  he  was  a  joint  sharer   in  the 
property  in  dispute. 

The  Lower  Appellate  Court  finds,  as  a 
fact,  that  special  appellant  has  entirely  failed 
to  prove  that  his  ancestor  or  he  himself 
ever  held  any  property  jointly  with  the 
ancestor  of  the  deceased  father  of  the  female 
defendant,  or  with  her  father.  It  is  found 
in  distinct  terms  that  the  father  of  the  fe- 
male defendant  and  his  ancestors  held  dis- 
tinctly and  separately  their  own  property 
without  intervention  or  share  on  the  part  of 
the  plaintiff  and  his  ancestors. 

It  is  to  be  observed  that  plsuntiff  claims  to 
inherit  the  property  of  the  father  of  the 
female  defendant  to  her  exclusion,  on  the 
plea  of  there  being  a  joint  family  property. 

Plaintiff,  the  special  appellant,  quotes  tvo 
precedents  of  the  Agra  Sadder  Coart,  page 
357,  Volume  9  of  1854,  page  379,  29th 
Jane  1865,  ruling  that,  in  a  family  govenwd 
by  Mitakshara,  in  order  to  entitle  a  female 
to  succeed,  the  partition  required  bjr  the 
law  must  be  a  regular  separation  and 
division  of  lands,  aiid  not  simply  a  divi- 
sion of  estate  and  proceeds*  We  always 
pay  the  utmost  deference  to  the  dectsioos 
of  that  Court,  but  legally  we  are  not  bocmd 
to  follow  them,  and  decline  to  go  to  the 
length  it  has  done  in  those  cases. 

• 

The  special  appellant  also  quotes  a  case 
decided  by  this  Court,  entered  in  page  7S, 
Weekly  Reporter,  Volume  V.  It  does  not, 
we  think,  go  to  the  extent  of  the  decisions  of 
the  Agra  Sudder  Court  as  to  necessity  for 
definite  partition  of  all  lands,  but,  if  it  did, 
the  facts  are  not  as  shown  to  the  facts  of 
this  case. 

There  is,  however,  a  still  stronger  case 
against  special  appeal  not  cited  to  as  by 
special  respondent,  Weekly  Reporter,  Volume 
VI.,  page  139,  which  goes  through  all  the 
cases. 

Under   these  ckcumstances,  we  dismiss 
.  this  special  appeal  with  costs. 
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The  23rd  May  1867, 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Mahomedans— Onus  proband!— Purchase  in 
son's  name  durinsf  father's  lifetime— Appeal- 
Additional  evidence. 

Case  Nb.  3244  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  L.  W,  Hutchinson,  Principal  Sud- 
der  Ameen  of  Fureedpore  in  Dacca,  dated 
the  4th  October  1866, .  affirming  a 
decision  passed  by  Baboo  Umbika  Churn 
^fitter,  Moonsiff  of  that  District,  dated 
the  igth  May  1866.  • 

Golam  Mukdoom  (Defendant),  Appellant, 

versus 

Mussamut  Hafeezoonissa  (Plaintiff)  and 
others  (Defendants),  Respondents, 

Mr,  W,  M,  Bourke  and  Baboo  Kalee 
Mohun  Doss  for  Appellant. 

Baboos  Pearee  Lai  Roy  and  Issur  Chunder 
Chuckerbutty  for  Respondents. 

Semble,'—Kmotig  Mahomedans,  where  a  purchase  is 
made  durin|^  a  father's  lifetime  in  the  name  of  his  son 
while  living  m  the  father's  house,  there  is  no  such  pre- 


sumption as  arises  in  the  case  of  a  similar  purchase  made 

^ Hindoo  family 

and  the  onus  is  not  on  the  son  to  prove  that  the 


in  the  lifetime  of  the  father  of  a  joint  Hindoo  family ; 


purchase  was  not  made  really  for  and  by  the  father, 
Dut  by  the  son  for  himself  and  with  his  own  funds. 

The  parties  in  an  appeal  are  not  entitled  as  of  right 
to  put  in  additional  evidence.  ^  The  Appellate  Court  may 
allow  additional  evidence  in  certain  cases ;  but  a 
special  appeal  will  not  lie  in  the  event  of  the  G>urt 
refusing  to  allow  it. 

Macpherson,  J. — ^The  plaintiff  in  the  ori- 
^nal  suit  (a  respondent  before  us  now) 
claimed  certain  property  as  inherited  by  her 
from  her  deceased  husband,  a  Mahomedan. 

The  appellant  (one  of  the  defendants)  is 
a  son  of  the  deceased.  He  pleaded  a  will 
vrhich  he  alleged  his  father  made;  and  he 
also  pleaded,  as  to  certain  parcels  of  pro- 
perty specially  named,  that  they  never  had 
belonged  to  his  father,  but  were  the  absolute 
property  of  him,  the  defendant,  acquired 
by  his  own  separate  means. 

Both  the  Ix>wer  Courts  decided  in  favor 
of  the  plaintiff;  and  the  Lower  Appellate 
Court  directed  that  the  appellant  should  be 
criminally  prosecuted  for  uttering  a  forged 
document  (tfie  alleged  will),  and  for  giving 
false  evidence. 

In  special  appeal,  it  is  contended  that,  as 
regards  the  property  claimed  as  his  own  by 
the  appellant;  the  Lower  Court  has  erred  in 


this — that  it  has  arrived  at  the  tonclusion 
that  the  property  in  question  belonged  to 
the  father,  by  wrongly  treating  the  case  as 
if  it  were  one  between  Hindoos,  and  throwing 
on  the  appellant  the  onus  of  proving  that 
the  purchases  made  during  the  father's  life- 
time in  the  name  of  his  son,  the  appellant, 
and  while  he  was  living  in  his  father's 
house,  were  purchases  not  made  really  for 
and  by  the  father,  but  were  purchases  made 
by  the  son  for  himself  and  with  funds  which 
belonged  to  himself.  If  the  Lower  Court  had, 
\n  truth,  dealt  with  the  case  in  this  manner, 
there  is  no  doubt  it  would  have  been  wrong. 
But  we  think  it  quite  clear  that  it  has  not  so 
dealt  with  it.  The  Court,  after  referring  to 
certain  bills  of  sale  (relating  to  the  proper- 
ties in  question)  made  out  in  the  appellant's 
name,  says:  "But  these  documents  have 
"no  witnesses,  or  rather  no  witnesses  had 
"proved  that  the  lands  'covered  by  the 
"documents  were  bought  with  the  funds 
"  supplied  by  Gholam  Mukdoom  (the  appel- 
"  lant) ;  nor  is  there  evidence  enough  that 
"  he  held  these  lands  apart  from  his  father's 
"property.  There  is  sufficient  evidence  on 
"  record  that  he  lived  in  commensality  with 
"  his  father,  who  was  in  the  habit  of  purchas- 
"  ing  property  in  the  name  of  his  son.  The 
"  Moonsiff  was  right  in  not  giving  him  any 
"lands  on  the  strength  of  the  aforesaid 
"  documents."  The  Moonsiff,  whose  decision 
is  thus  approved  of  by  the  Appellate  Court, 
was  of  this  opinion :  "  That  these  properties 
"  were  acquired  during  the  lifetime  of  the 
"  deceased,  and  were  under  his  management, 
"while  the  aforesaid  defendants  (appellant 
"and  his  wife)  lived  in  commensality  with 
"him,  and  that  these  properties  were  held 
"in  possession  by  Cassim  Ali  (the  father) 
"  as  long  as  he  lived,  has  been  proved  by  the 
"evidence^of  witnesses;  and  these  facts  the 
"  defendants  cannot  deny."  Further  on  the 
Moonsiff  says:  "The  one  circumstance  of 
"  these  documents  bearing  the  names  of  the 
"defendants  (appellant  and  his  wife)  does 
"  not  establish  that  these  properties  belong  to 
"  them.  It  has  been  proved  by  the  evidence 
"of  witnesses  that  Cassim  AH  (the  father) 
"  acquired  properties  in  the  name  of  his  son 
"(the  appellant)  from  the  time  when  he 
"  was  young." 

It  appears  to  us  that  the  Lower  Appellate 
Court  endorsed  and  adopted  the  finding  of 
the  Moonsiff,  and  that  it  was  not  upon  the 
application  of  any  principle  of  Hindoo  Law 
that  the  question  was  decided.  Both  the 
Courts  held  that  upon  the  evidence  it  was 
proved  that  the  property  belonged  to  the 
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father.  And  we  think  they  were  quite 
right  in  treating  the  property  as  the  father's, 
without  any  special  evidence  that  the  funds 
with  which  the  purchases  were  made  were 
his  own,  if  the  facts  proved  were  such  as  the 
Moonsiff  and  the  Lower  Appellate  Court  have 
found  them  to  be. 

The  next  objection  is  that  the  Lower 
Appellate  Court  was  wrong  in  not  allowing 
the  appellant  to  file  a  document  which  had 
not  been  put  in  evidence  in  the  Moonsiff's 
Court,  ana  which  the  appellant  prayed  tl^p 
Court  to  admit  under  Section  355  of  the 
Code  of  Civil  Procedure.  But  the  parties 
in  an  appeal  are  not  entitled  as  of  right  to  put 
in  additional  evidence.  The  Appellate  Court 
may  allow  additional  evidence  in  certain 
cases;  but  a  special  appeal  will  not  lie  in 
the  event  of  the  Court  refusing  to  allow  it. 
This  point  has  been  expressly  decided  al- 
ready in  the  case  of  Beckwith  versus  Kisto 
Jeebun  Buckshee  (Marshall's  Reports,  page 
278),  and  we  entirely  concur  in  the  decision 
of  the  Court  in  that  case. 

As  regards  the  last  objection  raised  by 
the  appellant,  we  shall  only  say  that  we 
fail  to  see  that  the  Lower  Court  has  put  any 
interpretation  upon  the  documents  in  ques- 
tion, which  they  do  not  fairly  and  legiti- 
mately bear. 

The  appeal  is,  therefore,  dismissed  with 
costs. 


Baboo  Kishen  Succa  M^okerjee  for 
Respondent. 

The  plea  of  non-jarisdiction  may  be  taka  at  s* 
stage. 

Where  the  plea  was  taken  in  special  appeid,  ea^ 
party  was  maae  to  bear  his  own  costs. 

Bayley,  J. — This  is  a  case  bioi^  ii 
a  Civil  Court  for  restoratjon  to  possesu; 
and,  on  a  comparison  of  the  plaint,  yit  M 
that  the  relationship  of  landlord  and  teas, 
and  all  such  other  particulars  as  wi& 
this  a  case  to  be  tried  under  danae  1 
Section  23,  Ad  X.  of  1859,  and  ia  Se 
Revenue  Courts,  are  apparent  on  the  te 
of  the  plaint. 

We  Consider,  therefore,  that  there  \ak 
been  no  jurisdiction  whatever  in  the  Lo«s 
Courts. 

It  is  urged,  on  the  other  hand,  that  tta 
plea  of  non-jurisdiction  was  not  taken  a 
any  previous  stage. 

But  the  plea  is  one  which  the  concraieA 
decisions  of  the  High  Court  have  heM  » 
be  taken  at  any  stage. 

In  this  view,  we  reverse  the  dediss 
below ;  but  we  think  that  it  is  a  case  ite 
each  party  should  bear  bis  own  costs. 

Judgment  below  reversed ;  each  partf  t 
bear  his  own  costs. 

Markhy^  J. — I  concur  in  this  judgmcrt. 


The  27th  May  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Plea  of  non-jarisdictiofl^Costs. 

Case  No.  243  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  irth  December  /S66, 
reversing  a  decision  passed  by  the  Moon* 
siff  of  that  District,  dated  the  6th 
November  186^. 

Nobeen  Kishen  Mookerjee  (Defendant), 

Appellant, 

versus 

Shib  Pershad  Pattack  (Plaintiff), 
Respondent. 

Baboos  Umbika  Churn  Banerjee  and  Nubo 
Kishen  Mookerjee  for  Appellant. 


The  27th  May  1867. 

Present: 

The  Hon'ble  W.  Markby  and  C.  P.  HobkWr 

Judges. 

Joint  Hindoo  Family— Loan— Ancestral  delt 
Case  No.  3026  of  1866. 

Special  Appeal  from  a  decision  passU  ?» 
the  Judge  of  Sarun,  dated  the  iJ^ 
August  i866y  reversing  a  decision  ptm 
by  the  Principal  Sudder  Ameen  of  Ai 
District,  dated  the  21st  August  iS6s. 

Buldeo  Ram  Tewaree  (Plaintiff)^  AppdUt 

versus        « 

Somessur  Pauray  and  others  (Defendaitis^ 

Respondents, 

Baboos  Kalee  Kishen  Sein  and  Mokesk 
Chunder  ChowdAry  for  Appellant. 
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JBaboos  Tarucknaih  Sein  and  Chunder 
Madhuh  Ghose  for  Respondents. 

AVhere  money  was  borrowed  by  a  near  relative  of  a 
>int  Hindoo  family,  holding  part  of  the  ancestral  pro- 
erty  and  appearing  before  tne  world  as  a  co-parcener 
f  the  family,  to  pay  ofl  a  bond'Jide  ancestral  debt,  the 
>an  was  held  to  be  a  family  and  not  a  personal  debt. 

Jlobhouse^  y, — Defendants,  special  re- 
pondents,  are  members  of  a  Hindoo  family 
inder  the  Mitakshara  form  as  by  the  foU 
owing  family-tree : — 
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In  case  No.  203  of  1863,  decided  in  regu- 
lar appeal  by  this  Court  on  the  1 9th  January 
1864,  by  which  all  parties  to  Uiis  present 
suit  are  bound,  it  was  found  that  the  above 
family  had  lived  in  commensality  and  joint- 
ness  of  estate* 

This  fact  being  so  it  is  admitted,  that, 
daring  the  co-parcenership  of  Bugwan  and 
Punnessur,  certain  debts  were  incurred 
for  the  purposes  of  the  joint  family;  that 
decrees  of  Court  were  outstanding  in  satis- 
faction of  these  debts ;  and  that,  in  execution 
of  these  decrees,  certain  portions  of  the 
joint-family  •estates  were  advertized  for 
sale. 

At  this  juncture,  Bugwan  and  Purmessur 
were  deceased,  and  the  joint  family  was, 
therefore,  made  up  of  the  three  sons  of 


Bugwan  and  of  Busgita,  the  widow  of  Pur- 
messur, and  these  four  persons  were  record- 
ed as  judgment-debtors. 

This  being  so,  Busgita  had  recourse  to 
plaintiff,  special  appellant,  Buldeo  Tewaree, 
and  on  th^  17th  September  i860  executed 
an  ikramamah  in  his  favor  by  which  sha 
purported  to  bonow  Rs.  1,200  from  him  on 
this  wise. 

For  private  purposes Rs.  324-5 

To  save  the  joint-family  )       ...    „  875-1 1 

estate  advertized  for  sale,  j 

In  all,  Rs.  1,200 

According  to  the  agreement,  the  plaintiff 
deposited  the  Rupees  875-11  in  Court  to  the 
joint  credit  of  Busgita  and  the  three  other 
judgment-debtors,  but,  by  a  series  of  pro- 
ceedings which  it  is  not  necessary  to  detail, 
whilst  the  joint-family  estate  was  not  saved 
from  sale,  the  Rupees  875-11  were  >et  paid 
to  one  Nordessur  Pershad  and  another  in 
satisfaction  of  other  ancestral  debts  due 
from  the  joint  family. 

Plaintiff's  money  having  been  thus  ap- 
plied in  payment  of  the  ancestral  debts  of 
a  joint  family,  he  sues  to  recover  it,  t\  e., 
the  Rupees  875-11,  from  the  representatives 
of  that  family,  i.  e.,  from  Somessur  and  the 
other  two  brothers  and  Busgita,  defendants. 

The  Courts  below  have  found,  /rj/  of  all, 
that  the  suit  is  barred  by  the  application  of 
the  Statute,  res  ad/udica/a.  Section  2,  Act 
VIII.  of  1859;  and,  secondly,  that  the  debt, 
having  been  contracted  by  Busgita  alone, 
is  not  a  debt  for  which  the  representatives 
of  the  joint  family  are  liable. 

The  point  in  dispute  in  the  suit  No.  203 
of  1863  was  whether  or  not  Bugwan  and 
Purmessur  had  lived  in  co-parcenership  or 
in  partition,  and  this  was  the  only  point 
determined. 

The  polht  in  dispute  now  is,  whether 
or  not  Bugwan  and  Purmessur  having  lived 
in  co-parcenership,  and  Busgita,  as  one  of  the 
members  of  a  joint  family,  having  borrowed 
money  to  satisfy,  and  which  did  satisfy,  an 
ancestral  debt  of  that  family,  the  represen- 
tatives of  that  family,  having  received  an- 
cestral assets  sufficient,  are  liable  for  the 
debt,  I.  e,,  whether  or  not  it  is  a  charge 
upon  the  joint  estate. 

Whilst,  therefore,  it  is  clear  that  the  re- 
spective causes  of  action  in  this  present  and 
in  the  former  suit  are  different,  and  that  the 
point  at  present  in  issue  now  has  not  been 
before  heard  and  determined,  and  so  that  the 
suit  is  not  baned  by  the  application  of  Section 
2  of  the  Statute,  it  remains  for  us  to  deter- 
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mine  whether  or  not  the  Court  below  was 
in  error  in  its  finding  on  the  point  now  in 
issue. 

To  clear  the  way,  I  find,  as  facts  admitted, 
firsi  of  all,  that  there  was  and  is  and  ever 
has  been  a  joint  family ;  secondly,  that 
Bugwan  and  Purmessur  were  at  one 
time  the  representatives  of  this  family; 
thirdly^  .that  during  the  co-parcenership  of 
those  persons  a  debt,  represented  by  a  sum 
of  Rupees.  875-11,  was  incurred  for  the 
purposes  of  the  joint  family;  fourthly, 
that  this  debt  was  outstanding  when 
Busgita  and  the  other  present  defendants 
became  the  representatives  of  the  joint  fami- 
ly ;y^M/v,  that  Busgita  borrowed  the  money 
to  pay  this  debt;  sixthly ,  that  the  money 
was  actually  expended  in  such  payment ;  and, 
lastly,  that  defendants  have  ancestral  assets 
to  meet  the  debt. 

These  facts  being  so,  the  only  point 
to  be  decided  seems  to  me  to  be  this,  viz. — 
Is  the  act  of  Busgita  in  borrowing  the 
money  binding  on  the  other  members  of  the 
joint  family ;  or  is  it  only  binding  on  herself  ? 
Is  the  debt  a  personal  or  family  debt  ? 

I  think  that  the  debt  is  a  family  debt,  and 
is  binding  as  such. 

I  would  observe,  in  the  first  place,  that, 
amongst  the  obligations  that  are  most  bind- 
ing upon  heirs  of  a  Hindoo  family  is  the 
obligation  of  an  ancestral  debt,  and  that, 
amongst  families  governed  by  the  Mitak- 
shara,  this  obligation  is  regarded  as  well 
a  sacred  as  a  legal  obligation. 

And  it  seems  to  me  to  follow  from  this 
that,  if  there  is  one  purpose  more  than 
another  for  which  a  member  of  a  joint 
Hindoo  family,  especially  under  the  Mitak- 
shara,  might  pledge  the  family  credit,  it 
would  be  for  the  purpose  of  paying  the 
ancestral  debts. 

I  am  aware  that,  under  the  Mitakshara 
and  under  the  special  facts  of  the  case, 
Busgita  is  not  and  never  was,  in  the  sense 
of  co-parcenership,  a  member  of  the  joint 
family — ^as  a  childless  widow  she  was  simply 
in  the  position  of  a  pensioner,  entitled  to 
maintenance. 

But  still  she  was  de  facto  a  member  of  the 
family,  and  at  the  time  of  contracting  the 
loan  she  was  an  active  and  ostensible  mem- 
ber; for  she  was,  as  it  is  admitted,  then  in 
possession  of  a  part  of  the  family  property, 
and  stood  before  the  world  as  one  of  several 
judgmelit-debtors,  all  the  members  of  the 
same  family. 


Then,  to  the  best  of  my  consultatioD  oi 

authorities,  I  find 
Strange,  Chap.  VIII.,  pp.     ^^at,  in  the  case  d 

'^fvada  Chintamoni/  pp.    join^  families,  debti 
33»  39^  a^nd  40.  bond  fide  contnctd 

Vyavasta    Durpana,   pp.     [^j     the    lefftimia 
541  et  seq.  and  paras.  223-     purposes-aid  h  fe 

not  for  a  nKHDCot 
contested  that  there  was  nt>t  such  a  poipoR 
here — of  a  joint  family  are,  by  whatsoew 
member  contracted,  binding  on  the  wkk. 
and  some  authorities  go  to  the  extent  of  d^ 
daring  that  such  debts,  contracted  even  bf 
a  servant  or  dependant  of  the  family,  are 
binding. 

If,  then,  this  may  be  so — 1  do  not  say  tiat 
it  is  so — in  the  case  where  the  debt  is  cob- 
tracted  by  a  servant  or  dependant,  the  case 
is  h  fortiori  far  stronger  where  the  persci 
contracting  is,  as  in  this  case,  a  de  facia  rela- 
tive and  member,  taking  an  active  pubSc 
part  in  the  family  concerns  at  the  time  i 
the  contract. 

I  think,  then,  that,  looking  to  the  facts  tbit 
there  was  a  bond  fide  valid  ancestral  d^ 
outstanding ;  that  the  money  in  question  hoe 
was  borrowed  to  pay  that  debt;  that  it  ns 
actually  expended  in  such  payment,  and  tbJt 
the  position  of  the  person  who  borrowed  tiK 
money  was,  at  the  time  of  borrowing,  thatfli 
a  near  relative  of  the  joint  family  bolda| 
part  of  the  ancestral  property,  and  appeaiiog 
before  the  world  as  a  co-parcener  of  d* 
family,  the  Court  below  was  in  error  in  find- 
ing this  to  be  a  personal,  and  not  a  familr 
debt. 

I  would  carefully  abstain  from  layiB? 
down  any  general  rule ;  but  I  would  say  that, 
in  this  particular  case,  the  money  was  to- 
rowed  legitimately  by  a  de  facto  member  i 
a  joint  family,  for  the  proper  uses  of  tie 
family,  and  was,  therefore,  a  debt  due  from^ 
family,  and  not  simply  from  the  individia^ 
borrowing  personally ;  and  in  this  \iew  rf 
the  case  I  would  reverse  the  judgment^ 
the  Courts  below,  and  would  decree  this  ^ 
cial  appeal  with  costs  in  all  the  Couits  %A 
interest  thereon. 

Markby,  J, — I  concur  in  thinking  dut 
the  plaintiff  is  entitled  to  a  decree  in  ito 
case.  The  mere  fact  that  the  money  «* 
applied  for  the  benefit  of  the  defendanB 
would  not  create  any  liability  as  bet«t«i 
them  and  the  plaintiff.  Nor  is  there  «* 
evidence  in  this  case  either  of  any  expe* 
authority  given  to  Mussamut  Busgita  by  ^ 
defendants  to  borrow  the  money,  or  of ««? 
subsequent  ratification  on  their  part  of  ^ 
loan.    If,  therefore,  the  plaintiff  can  rcco't' 
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at  all,  the  case  must  belong  to  that  excep- 
tional class  in  which  one  person  can  volun- 
teer the  performance  of  a  service  to  another, 
and  thereby  cast  upon  him  a  liability  with- 
out his  consent.  Such  cases  are  very  rare. 
But  they  are  not  unknown  in  the  English 
Law,  as,  for  instance,  where  a  tradesman 
supplies  necessaries  to  a  man's  wife  living 
apart  from  her  Itiisband;  and  I  agree  with 
my  brother  Hobhouse  that  the  authorities 
which  he  has  referred  to  go  so  far  as  to  show 
that,  under  the  Hindoo  Law,  a  person  in 
the  position  of  Mussamut  Busgita  could, 
without  any  authority  or  ratification,  impose 
upon  the  joint  family  the  liability  of  re- 
paying this  loan  under  the  circumstances  of 
this  case. 


The  27th  May  1867. 
Present : 

The  Hon'ble  G.  Loch  and  A.  G. 
Macpherson,  Judges. 

Claim  to  attached  property— Mortgage. 

Case  No.  47  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  21st  November  1866, 

Kishen  Kishore  Ghose  (Decree-holder), 

Appellant, 

versus 

Sreemutty  Gaetree  Debia  (Judgment-debtor) 
and  another  (Objector),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Mr,  C,  Gregory  for  Respondents. 

An  objector,  who  wishes  to  save  mortgaged  property 
from  sale,  is  bound  to  pay  whatever  the  mortifagor  is 
liable  to  pay  under  the  decree. 

Loch,  y, — Wk  think  the  order  passed  by 
the  Principal  Sudder  Ameen  is  wrong.  If 
the  objector,  whose  claim  has  been  disallowed, 
wished  to  save  the  mortgaged  property  from 
sale,  he  was  bound  to  pay  whatever  the 
mortgagor  was  liable  to  pay  under  the  decree. 
We  reverse  the  order  of  the  Principal 
Sudder  Ameen  with  costs. 

Vol.  VII. 


The  28th  May  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Right  of  occupancy — Holding  under  one  of 
several  co-proprietors^ — Parties  to  a  suit — 
Evidence  (statements  in  verified  written  state- 
ment). 

Case  No.  238  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burdwan, 
dated  the  *jth  December  1866,  modifying 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  30th  November  i86j, 

Mookta  Keshee  Dossee  and  others  (Plaintiffs), 

Appellants, 

versus 

Koylash  Chunder  Mitter  and  others  (Defend- 
ants), Respondents. 

Baboo  Mutty  Lall  Mookerjee  for  Appellants. 

Baboo  Poor  no  Chunder  Shome  for 
Respondents. 

A  holding  for  12  years  uncfer  one  of  several  co-pro- 
prietors gives  a  right  of  occupancy  under  Section  6,  Act 
A.  of  1859,  provided  the  tenant  has  paid  the  rent,  which 
payment  he  may,  in  the  absence  of  fraud,  make  to  apy 
one  of  the  co-proprietots  whom  he  chooses. 

A  Court  cannot  treat  as  a  plaintiff,  and  compel  the 
other  parties  to  accept  as  a  plaintiff,  a  party  who  re- 
mains on  the  face  of  proceedings  as  a  detenckint. 

Statements  made  in  a  veriBed  written  statement  of  a 
party  are  not  admissible  in  evidence  (Bayley,  J., 
duhxtante), 

Markby,  J. — In  this  case  the  plaintiffs 
alleged  that  they  were  in  possession  of  3 
beegahs  9  cottahs  of  land  conjointly  with 
one  Bykuntnath  and  one  Hurish  Chunder, 
and  that  they  had  been  dispossessed  by  the 
defendant,  Mookta  Keshee  Dossee,  in  Bysack 
1264.  For  some  reason  or  other,  which  to 
me  is  quite  unintelligible,  they  made  Hurish 
Chunder  a  defendant  in  this  suit. 

The  real  defendant,  Mookta  Keshee  Dossee, 
alleged  that  Hurish  Chunder  let  the  lands  to 
her  at  a  rent  of  Rupees  8  per  annum  in 
the  year  1259,  and, that  they  had  been  in 
possession  since  that  time. 

So  far  as  this  allegation  was  relied  on  as 
a  statutory  bar  to  the  plaindff's  suit  for 
possession,  it  failed  in  the  first  Court,  be- 
cause the  defendant  failed  to  prove  that  he 
had   been   in  possession  for  more  than  I3 

70-a 


494 


Civil 


THB   WEEKLY    RKPORTER. 


Rulings.  [VoL  Vfl. 


years.  But  the  defendant  (as  far  as  I  can 
gather)  seems  to  have  contended  that,  if 
Hurish  Chunder  did  not  let  the  lands  to  him 
so  long  ago  as  1259,  still  he  had  been  in 
possession,  and  paid  rent  to  the  joint  proprie- 
tors, whereby  the  relation  of  landlord  and 
tenant  had  been  created  between  the  joint 
proprietors  and  himself. 

In  support  of  this  latter  view,  the  defend- 
ant produced  certain  dakhilas  signed  by 
the  plaintiff,  Bykuntnath  Roy;  but  (as  I 
understand  the  judgment  of  the  first  Court) 
neither  the  defendant  nor  any  single  witness 
on  his  behalf  gave  evidence  that  these  docu- 
ments were  genuine,  and  on  this  ground 
the  first  Court  rejected  them. 

The  decision  in  the  first  Court  was  in 
favor  of  the  plaintiffs.  The  defendant 
appealed,  and  the  Lower  Appellate  Court 
came  to  a  different  conclusion.  The  import- 
ant words  of  the  judgment  are  these: 
•'Indeed  the  appellant  (defendant)  has  not 
"succeeded  in  bringing  any  pottah  in 
**  respect  of  the  disputed  land  ;  but  from  the 
"dakhilas  produced  by  him,  and  the  evi- 
"dence  of  the  respectable  witnesses, 
"Shumboo"  Chunder  Mitter,  Brojo,  and 
"others,  whom  they  have  examined,  it  is 
"  established  that  defendant's  father,  and  on 
"his  death  the  defendant,  held  possession 
"of  the  disputed  land  for  upwards  of  12 
'*  years,  and  several  respectable  witnesses, 
"m.,  Gyaram  Chuckerbutty,  Taruck 
"  Chuckerbutiy,  and  others,  have  supported 
"the  aforesaid  fact.  Under  such  circum- 
"  stances,  the  mere  inability  of  the  defendant 
"  to  produce  a  pottah  cannot  be  a  ground  for 
"ousting  them.  In  the  written  statement 
"  filed  by  Hurish  Chunder  Roy,  a  co-sharer 
"of  the  plaintiffs,  living  in  commensality 
"with  them,  he  admits  having  let  out  the 
"  disputed  land  to  defendant's  Jather  in 
"1264.  As  to  the  said  settlement  having 
"  been  made  for  a  term  of  nine  years,  Hurish 
"  Chunder's  statement  was  that  the  land  was 
"let  to  the  defendant's  father  at  a  jumma 
"  of  Rupees  8  for  a  term  of  9  years ;  it  is 
"simply  an  allegation.  The  safd  Hurish 
"Chunder  appears  to  live  in  commensality 
"with  the  plaintiff,  respondent,  and  the 
"  Court  is,  therefore,  apt  to  think  that  the 
"object  of  making  the  aforesaid  allegation 
"Is  to  benefit  the  plaintiffs."  And  the 
Principal  Sudder  Ameen  then  proceeds  to 
state  his  opinion  that  Hurish  Chunder, 
though  made  a  defendant,  was  colluding 
with  the  plaintiffs,  and  concludes  thus: 
"  As  it  is  established  that  the  defendant  was 
"in  possession  of  the  disputed    land    for 


''upwards  of  it  years,  the  plaintiffs  camot 
"deprive  them  of  that  possession — sift 
"  Section  6  of  Act  X.  of  1859." 

It  has  been  objected  on  the  part  of  tiie 
plaintiffs,  the  special  appellants  before  i& 
first,  that  the  Principal  Sudder  Ameen  v«s 
wrong  in  relying  upon  the  dakhilas  whidi 
were  not  proved  by  evidence ;  and,  secwdfy, 
that  the  Principal  Sudder  A*meen  was  vn»f 
in  relying  upon  the  allegation  made  ^ 
Hurish  Chunder  in  his  written  statement  ts 
any  evidence  against  the  plaintiffs ;  and,  eva 
if  such  a  statement  could  be  relied  on  at  afl. 
they  contend  that  it  must  be  taken  as  & 
whole,  namely,  that  it  was  a  letting  for  t 
fixed  term  of  9  years  only. 

With  regard  to  the  firsf  objection,  it  i? 
admitted  before  us  that  there  was  no  tn- 
dence  in  support  of  the  dakhilas,  and  thai 
they  ought  not  to  have  been  received  as 
evidence;  but  the  defendant  relies  on  the 
provision  contained  in  Section  57  of  Act 
II.  of  1855,  which  is  that  "the  impn^)er 
"  admission  of  evidence  shall  not  be  gjounj  of 
"  itself  for  new  trial  or  reversal  of  any  decisioB 
"in  any  case,  if  it  shall  appear  to  the  Coort, 
"before  which  such  objection  is  ratsel 
"  that,  independently  of  the  evidence  objec;- 
"ed  to  and  admitted,  there  was  suffidcK 
"evidence  to  justify  the  decision." 

It  is  extremely  difficult  for  this  Coon, 
sitting  in  special  appeal,  to  apply  the  pio- 
visions  of  this  Section,  because  we  have  no 
means  of  ascertaining  how  far  the  Court  bek)w 
would  have  come  to  the  same  conclusion,  i 
the  objectionable  evidence  had  not  bees 
received. 

I  am  clearly  of  opinion,  however,  that  ic 
this  particular  case  it  would  be  imposstbie 
for  us  to  come  to  a  satisfactory  conclusioQ 
without  the  assistance  of  the  Lower  Appelate 
Court,  and  I  think,  therefore,  we  ought  lo 
remand  the  case  for  re-consideration  upon  tke 
evidence,  exclusive  of  the  dakhilas. 

With  regard  to  the  second  objection,  1  an 
at  a  loss  to  conceive  upon  what  concepiion 
or  misconception  of  the  rules  of  procedmc 
Hurish  Chunder  was  made  a  defendant  m 
this  suit,  which  was  a  suit  for  khas  possessioa 
by  certain  of  Hurish  Chunder's  co-proprie^ 
tors.  It  was  as  plaintiff  only  that  he  conki 
possibly  be  a  party  to  such  a  sait«  But  ite 
Principal  Sudder  Ameen  has  x^txi  a 
peculiar  course.  He  considers  (upon 
evidence  is  not  very  clear)  that  Hnrifik 
Chunder  is  colluding  with  his  co-proprielaii^ 
and  therefore,  although  nominally  a  deidid- 
ant,   he  treats  him  virttially  as  a  plaottii; 
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and,  upon  that  ground,  considers  that  his 
statements  are  to  be  taken  as  admissions, 
binding  on  his  co-sharers,  the  actual  plaintiffs 
in  the  suit.  But  I  do  not  think  that  this  can 
be  done.  I  think  it  would  lead  to  endless 
confusion,  if  the  Court  could  treat  as  a 
plaintiff,  and  compel  the  other  parties  to 
accept  as  a  plaintiff,  a  party  who  remains 
upon  the  face  ^>f  the  proceedings  as  a 
defendant. 

But  then  it  is  said  that,  though  not  an 
admission,  still  the  written  statement  of 
Hurish  Chunder,  having  been  verified,  is 
evidence  in  the  cause.  This  is  not  the  way  in 
"^hich  it  has  been  treated ;  but,  as  the  case  is 
to  be  remanded,  it  will  be  as  well  to  give  our 
opinion  on  thfs  point. 

By  Section  123  of  Act  VIII.  of  1859,  ^^  *s 
provided  that  a  -written  statement  **  shall  be 
"  confined,  as  much  as  possible,  to  a  simple 
*'  narrative  of  the  facts  which  the  party,  by 
*•  whom  or  on  whose  behalf  the  written 
"  statement  is  made,  believes  to  be  material 
"  to  the  case,  and  which  he  believes  he  will 
"  be  able  to  prove,  if  called  upon  by  the 
**  Court."  And  the  party  making  the  written* 
statement  is  required  to  verify  ii  by  declaring 
that  what  is  stated  therein  "  is  true  to  the 
best  of  his  information  -  and  belief "  {see 
Section  27). 

Considering  these  words^  it  is  clear  that 
the  party  ntaking  the  written  statement  may, 
without  incurring  the  penal^es  of  perjury, 
insert  in  the  written  statement  in  the  form 
of  direct  allegations  any  fact  whatever  which 
he  hopes  to  be  able  to  prove  at  the  trial,  and 
which  upon  the  merest  rumour  he  believes  to 
be  true. 

I  can  hardly  think  there  can  be  a  doubt 
that  statements  made  with  so  little  security, 
for  their  accuracy  as  this,  are  not  receivable 
as  evidence  in  any  Court  of  Justice,  and  that 
is  my  opinion. 

One  other  objection  has  been  taken  on  this 
special  appeal,  and  that  is  that  the  Principal 
Sadder  Ameen  was  wrong  in  holding  that 
the  defendant  had  acquired  a  right  of  occu- 
pancy against  the  plaintiffs  by  reason  of  his 
holding  under  a  letting  by  one  co-proprietor 
only.  We  do  not  see  that  the  Principal 
Sndder  Ameen  finds  that  there  was  a  letting 
by  one  co-proprietor  only.  But,  even  sup- 
posing that  in  this  case  the  letting  was  by 
Hurish  Chunder  only,  still  a  holding  for  1 2 
ysears  under  one  of  several  co-proprietors  is 
sofficient  to  satisfy  the  requirements  of  Sec- 
timi  6  of  Act  X.  of  1859,  provided  the 
tenant  has  paid  the   rent,   which  payment 


he  may,  in  the  absence  of  fraud,  make 
to  any  one  of  the  co-proprietors  whom  he 
chooses. 

I  think,  therefore,  that  this  case  ought 
to  be  remanded  to  the  Lower  Appellate  Court 
to  consider  upon  the  evidence,  exclusive  of 
the  dakhilas  and  exclusive  of  the  written 
statement  of  Hurish  Chunder  Roy,  whether 
the  defendant  has  cultivated  the  land  in  ques- 
tion for  a  period  of  12  years,  and  whether 
he  has  paid  the  rent  payable  on  account  of  the 
same  within  the  meaning  of  Section  6  of  Act 
X.  of  1859.  And  I  also  think  that  the  costs 
should  abide  the  event. 

Bayley,  J, — I  think  that,  in  this  case, 
there  is  evidence  exclusive  of  the  verified 
statement  of  Hurish  Chunder.  I  would 
not  bind  myself  to  say  that,  under  all  and 
every  circumstance,  the  uncontradicted  state- 
ment of  a  party  verified  on  oath  is  positively 
no  evidence.  {See  Marshall's  Reports,  page 
181,  at  foot,  Rajah  Nursingh  Deb's  case.) 

I  concur  in  the  remand  order  proposed. 


The  28th  May  1867. 

Presertl : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence —  Dower. 

Case  No.  440  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Hudder  Ameen  of  Tirkoot^ 
dated  the  ^ih  September  1866, 

Mussamut*Hu8eena  (Defendant),  Appellant, 

versus 

Mussamut  Husmutoonissa  Bibee  (Plaintiff) 
and  others  (Defendants),  Respondents. 

Mr.  R.  K.  Twidale  and  Moomhu  Amur  Alt 

for  Appellant. 

Mr,  C,  Gregory  and  Babeos  Unmoda  Ptr^ 
shad  Banerjie  and  Kalee  Kishen  Shu  for 
Respondents. 

Suit  laid  at  Rupees  7,099* 

The  very  l)est  description  of  oral  evidence  is  abso- 
lutely necessary  to  support  a  claim  for  dower  where  ao 
kabinamah  is  produced. 
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Glover,  J, — This  was  a  suit  by  Mussa- 
mut  Bibee  Husmutoonissa,  widow  of  Bakhur 
All  Khan,  to  recover  from  her  sons  and 
daughters,  the  defendants  Nos.  i,  2,  3,  and 
4,  the  sum  of  Rupees  48,533-5-4  claimed  hy 
her  as  dower.  The  dower  was  alleged  to 
have  been  fixed  at  sicca  Rupees  50,000  and 
100  gold  denars,  and  the  suit  was  for  l^ths  of 
this  sum  with  interest,  the  remaining  one- 
eighth  share  being,  as  alleged,  in  plaintiff's 
Possession  as  one  of  the  heirs  of  her  deceased 
usband. 

The  daughter  defendants,  as  they  may  be 
called,  Kaberoonissa  and  Huseena,  denied 
their  mother's  claim,  and  alleged  that  the 
amount  of  her  dower  was  only  1,000  sicca 
rupees  with  i  gold  denar.  They  stated  that 
the  suit  had  been  concocted  with  the  assist- 
ance of  the  two  sons  of  the  plaintiff  to  nul- 
lify a  suit  brought  by  the  daughter  Huseena 
for  her  share  of  the  ancestral  estate,  the 
amount  of  dower  claimed  being  more  than 
sufficient  to  absorb  the  entire  property  left 
by  Bakhur  Ali. 

The  son  defendants,  Sujaut  Ali  and 
Vilayat  Ali,  admitted  their  mother's  claim  to 
a  great  extent ;  they  stated  the  dowry  to  have 
been  fixed  at  sicca  Rupees  40,000  and  10  gold 
denars,  but  urged  that  certain  articles  of 
jewellery  and  other  property  ought  to  have 
been  deducted  from  the  amount. 

The  Principal  Sudder'Ameen,  for  reasons 
given  in  his  judgment,  held  the  dower  of 
sicca  Rupees  50,000  and  100  gold  denars 
to  be  proved,  and  gave  plaintiff  a  decree  for 
the  full  amount  claimed. 

One  only  of  the  defendants,  m.,  Mussamut 
Huseena,  appeals  and  pleads  the  general 
issue,  that  there  is  no  reliable  proof  that 
Husmutoonissa*s  dowry  was  ever  fixed  at 
sicca  Rupees  50,000  and  100  gold*denars. 

The  evidence  offered  in  support  of  the 
claim  is  that  of  the  plaintiff  herself  and  of 
three  witnesses,  whose  depositions  it  will 
be  necessary  to  notice  in  some  detail. 

Husmuloonissa's  evidence  consists  of  a 
few  words  only.  In  answer  to  the  Principal 
Sudder  Ameen's  question,  she  stated  that 
she  had  instituted  the  suit  of  her  own  accord, 
and  that  her  dower  was  sicca  Rupees  5(i),ooo 
and  100  gold  mohurs.  She  was  not  examin- 
ed as  to  the  circumstances  under  which  the 
dower  was  promised,  nor  was  any  question 
asked  that  could  tend  to  show  whether  or 
no  she  was  speaking  truth.  The  evidence 
is  simple  assertion,  and  goes  for  nothing 
either  way. 


Afzul  Khan,  the  first  witness,  who  give 
his  age  as  72  years,  and  who  is  employed 
as  a  gomashta  at  5  rupees  a  month,  depcsed 
to  having  been  present  at  the  marriage  same 
45  years  ago,  and  that  a  verbal  arrangemest 
was  then  entered  into  by  Bakhur  Ali  Kbu 
granting  a  dower  of  50,000  sicca  rupees 
and  100  gold  mohurs.  He  further  suied 
that  the  bride,  although  a  major,  was  repR> 
sented  by  vakeel,  and  that  there  was  a  cooa- 
derable  difficulty  with  Bakhur  Ali  r^;an£if 
the  amount  of  dower,  the  lady's  vakeel  (k- 
manding  80,000  rupees,  and  Bakhur  beisg 
unwilling  to  give  even  the  50,00x3  nipeei 
This  witness  added  that  he  was  a  codbcc- 
tion  of  Bakhur  Ali  Khan,  and  that,  on  the 
occasion  of  the  marriage  of  Mujhur  Ali,  a 
brother  of  Bakhur  Ali,  which  took  place  on 
the  same  day,  the  dower  granted  was  Rupees 
50,000  with  100  gold  mohurs.  The  doifer 
agreed  upon  by  Bakhur  Ali  Khan  was 
"  mowujjul,"  or  deferred  dower. 

Delshar  Ali  and  Jehan  Khan  gave  evi- 
dence of  a  similar  character.  They  are  said 
to  be  connections  of  Bakhur  Ali  Khan,  tad 
to  have  attended  at  his  marriage  by  invii}- 
tion. 

On  this  evidence  the  Principal  Sudde: 
Ameen  has  given  the  plaintiff  a  decree.  But 
taking  all  the  circumstances  of  the  case  iolQ 
consideration,  we  are  not  disposed  to  gi^^ 
it  unqualified  credit,  or  to  take  it  as  proviof 
anything  beyond  the  fact  that  ihe  marria^ 
of  Bakhur  Ali  Khan  with  the  plaintiff  tx« 
place  at  the  time  and  place  stated.  As  3> 
the  evidence  itself,  it  is  that  of  old  men,  be- 
tween 70  and  80,  speaking  of  events  whirl 
occurred  nearly  half  a  century  ago,  aci 
which  were  of  themselves  of  no  manner  of 
importance.  That  these  witnesses  shoald. 
at  this  distance  of  time,  be  able  to  speak  ti 
confidently  as  they  do,  to  the  altercatioB 
which  took  place  regarding  the  amount  ri 
Husmutoonfssa's  dower,  and  of  the  diifexest 
persons  who  took  part  in  the  proceeding* 
is  of  itself  ia  very  unusual  circumstance  ;  aad 
there  is  nothing  in  the  character  or  positi(@ 
of  the  witnesses  to  mark  them  out  as  persosi 
of  trust.  Two  of  them  at  least  are  almost 
menial  servants,  one  being  a  chaprassy  a^ 
the  other  a  gomashtah  on  5  rupees  x 
month. 

To  prove  a  claim  of  this  kind,  a  daia 
easily  asserted,  and  (at  this  distapce  of  tna^ 
with  difficulty  refuted,  a  claim  which  depenii 
solely  on  the  memory  of  the  panies  depos- 
ing, the  very  best  description  of  evideocs 
should  be  given,  the  evidence  of  men  A 
character  and    position,  of  men   who 
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give  reasons  for  their  belief  and  for  their 
remembering  events  which  happened  so  long 
ago  and  under  such  very  peculiar  circum- 
stances. 

Again,  does  this  evidence  fit  in  with  the 
admitted  circumstances  of  the  case  ? 

Dower  is  defined  {see  Baillie's  Mahomedan 
Law,  page  91)  to  be  the  property  given  by 
a  husband  in  exchange  for  the  usufruct  of 
the  wife,  and  is  in  almost  every  case  divided 
into  two  portions,  one  part  "  mojul,  "  or  im- 
mediately exigible,  and  the  other  "mowujjul, " 
or  deferred,  the  first  part  being  paid  before 
the  marriage  is  consummated,  and  being,  in 
fact,  a  payment  to  the  woman  by  the  husband 
for  the  enjoymfent  of  marital  rights.  In  the 
present  case,  the  whole  of  the  large  sum  of 
sicca  Rupees  50,000  with  100  gold  mohurs 
is  said  to  have  been  given  as  deferred  dower, 
with  no  part  of  it  immediately  exigible.  We 
do  not  say  that  such  a  thing  never  happens, 
but  that  it  is  most  unusual,  and  is  another 
reason  for  doubting^  the  credibility  of  the 
plaintiff's  witnesses. 

Again,  in  the  very  great  majority  of  cases, 
and  specially  when  the  sum  given  is  large, 
it  is  customary  to  reduce  the  agreement  to 
writing  in  the  form  of  a  kabinnama  duly 
attested  and  registered.  No  reason  is  given 
for  departing  from  the  usual  course  on  the 
present  occasion  ;  whilst,  as  the  plaintiff's  wit- 
nesses all  declare  that  there  was  a  great  deal 
of  haggling  between  the  bride's  vakeel  and 
Bakhur  Ali  as  to  the  amount  payable,  there 
was  a  very  sufficient  reason  why  the  contract 
should  have  been  reduced  to  writing,  and  not 
left  to  depend  on  the  memory  or  honesty  of 
the  bystanders. 

Again,  the  allegations  of  the  plaintiff's 
witnesses  regarding  the  amount  of  dower 
given  by  other  members  of  Bakhur  Ali's 
family  and  by  Bakhur  Ali  himself  on  the  oc- 
casion of  his  second  marriage  with  a  dancing 
girl,  are  distinctly  opposed  to  Mahomedan 
Law.  It  is  the  position  of  the  wife  that 
fixes  the  amount  of  dower,  and  not  that  of 
the  husband.  And  there  is  no  evidence  on 
the  '  part  of  the  plaintiff  to  show  that 
Husmutoonissa  was  of  rank  sufficient  to 
'  have  a  dower  of  more  than  half  a  lac  of 
rupees;  whilst  there  is  a  mass  of  testimony 
the  other  way,  viz.,  to  the  effect  that  the 
marriage-dowry  usual  for  the  females  of 
Husmutooifissa's  family  was  no  more  than 
1,000  rupees  with  one  gold  mohur. 

Then,  again,  we  have  the  evidence  of  two 
witnesses,  old  men,  who  were  present  at  the 
inairiage,  and  one  of  whom  at  least  was  a 


relative,  which  declares  that  the  dower 
agreed  on  by  Bakhur  Ali  was  1,000  rupees 
and  I  gold  mohur.  We  do  not,  of  course, 
place  any  particular  reliance  on  this  evidence 
standing  alone,  it  being  open  to  the  same 
objections  as  those  recorded  against  the  oral 
evidence  given  by  the  plaintiff;  but  it  is 
corroborated  so  far  by  the  evidence  as  to  the 
custom  of  the  bride's  family  in  the  matter 
of  dower,  and  is  not  opposed  by  any  of  those 
proofs  which  we  should,  had  the  claim  been 
a  just  one,  have  expected  to  see  on  the  part 
of  the  claimant. 

As  to  the  amount  of  dower  paid  by  Bakhur 
AH  on  the  occasion  of  his  second  marriage, 
we  need  only  remark  that  the  matter  was 
one  for  his  own  consideration.  The  lady, 
being  a  dancing  woman,  would  not  have  been 
in  a  position  to  make  any  claim  at  all.  And 
Bakhur  Ali,  by  granting  a  disproportionately 
large  dower,  desired,  no  doubt,  to  elevate  his 
new  wife  in  the  social  scale,  and  to  enable 
her  hereafter  to  boast  that  she  had  had  a 
dowry  of  no  less  than  10,000  rupees. 

On  the  whole  case,  we  are  of  opinion  that, 
to  support  a  claim  like  that  preferred  by  the 
plaintiff,  very  satisfactory  evidence  indeed 
was  absolutely  essential  ;  that  the  evidence 
given  is  of  a  very  uncertain  and  weak  de- 
scription ;  and  that  on  it  we  should  not  be 
justified  in  depriving  Bakhur  Ali's  daughter 
Huseena,  of  the  entire  property  left  by  him, 
which  would  be  the  effect  of  upholding  the 
claim  to  dower  advanced  by  the  plaintiff. 

On  the  other  hand,  we  find  it  proved  that 
the  usual  dower  for  females  of  the  plaintiff's 
family  was  Rupees  1,000  with  one  gold 
mohur,  and,  as  there  is  no  contention  that 
this  dower  was  ever  paid  to  Husmutoonissa, 
she  will  j)e  entitled  to  recover  her  share  of 
the  same  from  the  appealing  defenclanf. 

The  other  daughter  and  the  sons  have  net 
appealed,  and  no  order  is,  therefore,  made 
as  regards  them.  None  probably  would  have 
been  necessary  under  any  circumstances, 
for  we  are  strongly  impressed  with  the  con- 
viction tliat  the  present  case  was  originally 
got  up  in  collusion  with  the  sons  to  enable 
the  plaintiff  to  acquire  under  the  claim  for 
dower  the  entire  property  of  her  deceased 
husband,  and  so  to  defeat  Huseena's  right 
to  a  one-eighth  share  of  the  same. 

The  Lower  Court's  order  is  modified  ac- 
cordingly, with  costs  in  proportion. 
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The  28th  May  1867. 
Present  : 


The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Rigfhts  (with  regard  to  water-courses). 

Case  No.  236  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer^ 
hhooniy  dated  the  2gth  November  1866^ 
reversing  a  decision  passed  by  the  Moon- 
siff  of  Doohrajpore,  dated  the  2gth  De- 
cember j86S' 

Khetturnath  Ghose  (PlaintifiF),  Appellant, 

versus 

Prosunno  Ghose  Gowaiah  (Defendant), 
Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

Exposition  of  the  right  of  discharging  the  rain>fa]l  on 
one's  land  through  a  water-course  over  another's,  and 
of  the  abandonment  of  such  right.        * 

Markbyy  J. — In  this  case  the  plaintiff 
brought  a  suit  on  the  allegation  that  a 
water-course  flowed  on  the  south-east  of  his 
putnee  talook;  that  the  water  of  a  consi- 
derable area  of  his  land  drained  into  this 
water-course,  and  used  to  find  an  exit  in  a 
certain  direction  over  the  defendants'  land, 
but  that  the  defendants  had  erected  a  bund 
across  the  water-course  by  means  of  which 
the  water  had  been  diverted  into  another 
channel,  and  so  into  the  plaintiff's  tank, 
whereby  the  plaintiff  was  injured;  and  the 
plaintiff  prayed  for  a  decree  that  this  bund 
might  be  removed. 

The  bund  in  question  was  erected  by  the 
defendants  In  that  part  of  the  wa^er-course 
which  was  on  their  own  land. 

It  is  not  very  clear  on  what  grounds  the 
judgment  of  the  Lower  Appellate  Court  in 
favour  of  the  defendants  proceeded  :  but  it 
is  found,  as  a  fact,  that  the  bund  was  in  exist- 
ence at  least  as  long  ago  as  the  year  1252.. 

Whether  or  no  the  water-course  is  a  natural 
or  artificial  one,  is  not  found. 

But,  in  either  view  of  the  case,  I  think  the 
plaintiff's  suit  must  fail. 

If  the  water-course  be  a  natural  one, 
then  the  plaintiff  would  have  a  right  to  have 
discharged  through  it  by  natural  agency  the 
rain-fall  on  his  lands ;  and,  even  though  the 
water-course  passed  through  the  defendants' 
land,  they  could  not  erect  a  bund  on  it  so 
as    to    interfere    with    this   right.    Such    a 


right  with  respect  to  a  natural  waier-ooone, 
though  a  right  in  alino  solo,  is  an  otdioaiy 
incident  of  property  not  acquired  by  bof 
and  continuous  user,  and  in  no  way  depend- 
ent  on  the  consent,  express  or  implied,  of 
the  owner  of  the  land  through  which  tbe 
water-course  passes.  It  is  sometimes  caiied 
a  natural  right  in  contradistinction  to 
rights  acquired  by  grant  or  user. 

But  this  right  may  be  abandoaed; 
and  the  abandonment  may  be  either 
by  express  agreement  between  tbe  orar 
of  the  dominant  land  (/.^.,  the  land  wikk^ 
derives  benefit  from  the  exercise  of  tk 
right)  and  the  owner  of  the  servient  liid 
(that  is,  the  land  which  has  to  suffer  tk 
exercise  of  the  right);  or  the  abandonmcst 
may  be  implied  from  a  long  and  continnott 
interruption  on  the  part  of  ihe  owner  of  tk 
servient  land  submitted  to  by  the  owner  d 
the  dominant  land. 

In  this  case,  the  Lower  Appellate  Coot 
has  found  that  the  bund  has  -been  in  eiist- 
ence  since  before  the  year  1252.  If,  thete- 
fore,  the  water-course  be  a  natural  one.  tk 
plaintiff's  exercise  of  his  ordinary  right  d 
property  or  natural  right  has  been  conti- 
nuously interrupted  for  so  long  a  period  tb« 
the  Lower  Appellate  Coui^t  might  asid 
ought  to  have  drawn  the  inference  thai  this 
right  of  the  plaintiff  had  been  abandoned. 

If,  on  the  other  hand,  the  waler-coone 
be  an  artificial  one,  then  the  plaintiffs  rig^a 
to  discharge  the  rain-fall  on  his  land  throofh 
it  would  not  be  a  natural  right,  or  one  d 
the  ordinary  incidents  of  properly,  but  a 
right  which  the  plaintiff  might  acqoire 
either  by  express  grant,  or  by  long  and 
continuous  user  submitted  to  by  the  defend- 
ants. 

But,  again,  this  acquired  right  may,  like 
the  natural  right,  be  abandoned;  and  tk 
abandonment  of  it  may  be  either  by  express 
agreement  between  the  owner  of  the  oomi- 
nant  land  and  the  owner  of  the  servictf 
land,  or  it  may  be  implied  from  a  long  aod 
continuous  interruption  on  the  part  of  the 
owner  of  the  servient  land  submitted  to  bf 
the  owner  of  the  dominant  land. 

It  is  very  doubtful  in  this  case  whetha, 
assuming  this  to  be  an  artificial  water-cooise. 
the  plaintiff  gave  any  evidence  to  show  thil 
he  had  acquired  by  long  and  continooss 
user,  or  by  grant,  the  right  to  discharge  thft 
rain-fall  on  his  Jands  through  this  water- 
course over  the  defendants'  lands.  But  t& 
may  have  been  conceded,  as  it  appears  tt 
have  been  assumed  in  the  Court  below»  iM 
the  right  did  once  exist.     Still,  howevtft 
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in  my  opinion,  the  plaintiff  must  fail ;  for 
it  is  found  that  the  exercise  of  this  right 
has  been  continuously  interrupted  by  the 
defendants  from  a  period  prior  to  the  year 
125?.  The  Lower  Appellate  Court  might, 
therefore,  and  ought  to  infer  an  abandonment 
of  this  right  on  the  part  of  the  plaintiff. 

Whether,  therefore,  the  water- course  be 
natural  or  artificial,  I  think  the  plaintiff's 
right  to  discharge  his  water  through  it  over 
the  defendants'  land  does  not  now  exist; 
in  other  words,  the  right  of  the  plaintiff  to 
have  this  bund  removed  is  not  made  out. 

For  these  reasons,  I  think  the  decree  of 
the  Lower  Court,  dismissing  the  plaintiff's 
suit,  was  right,  and  that  this  appeal  ought 
to  be  dismissed  with  costs. 

Bayley,  J, — I  am  of  the  same  opinion. 


The  28th  May  1867. 

Present : 

The  llon'ble  H.  V.  Bayley  and  \V.  Markby, 

Judges. 

Limitation— Suit  to  recover  moveable  property 
seized  under  sham  decree  against  thira  party. 

Case  No.  2^  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beerbhoom^ 
dated  the  roth  December  1866,  reversing  a 
decision  parsed  by  the  Sudder  Ameen  of 
that  District,  dated  the  28th  August  r866. 

Kazee  Nuseeuloollah  (Defendant), 
Appellant, 

versus 

Roop  Sona  Bebee  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos  Debendro  Narain  Rose  and  Roma-^ 
naih  Bose  for  Appellant. 

Baboo  Obh&jf  Churn  Bose  for  Respondents. 

A  suit  to  recover  moveable  property  seized  under  a 
gham  decree  against  another  is  governed  by  the  limita- 
tioD  prescrilied  by  Clause  iC,  Section  i,  Act  XIV.  of 

iS59- 


Markby,  J, — In  this  case  it  does  not 
appear  to  me  necessary  to  state  more  of  the 
facts  than  (as  found  by  the  Lower  Appellate 
Court)  that  the  defendant,  having  obtained  a 
sham  decree  against  a  dependant  of  his  own, 
proceeded  under  color  of  executing  his  decree 
(in  the  language  of  the  Lower  Appellate 
Court)  **by  fraudulent  means  to  plunder" 
certain  articles  of  moveable  property  be- 
longing to  the  plaintiff. 

The  seizure  took  place  on  the  i6th  of 
Falgoon  1 269,  and  the  only  question  before 
us  is  whether  this  suit,  which  was  brought 
more  than  a  year  after  that  date,  is  barred 
by  the  provisions  of  Clause  2,  Section  i  ^f 
Act  XIV.  of  1859. 

It  may  be  conceded  that  the  cause  of 
action  arose  on  the  date  of  the  seizure.  The 
words  of  the  Clause  which  are  relied  on  are 
those  which  provide  that  the  period  of  limit- 
ation applicable  to  suits  ''  for  damages  for 
injury  to  the  person  and  personal  property" 
shall  be  one  year. 

But  this  is  not  a  suit  for  damages  for 
injury  to  personal  property,  but  for  the  re- 
covery of  personal  property,  leading  to  such 
a  decree  as  is  contemplated  by  Section  200 

of  Act  VIIL  of  1859.  ^^*^  8**^^  ^  8"*^  '^ 
period  of  limitation  is  expressly  provided; 
the  case,  therefore,  falls  under  the  general 
provision  n^f  Clause  16,  which  gives  six  years 
as  the  period  of  limitation  in  all  cases  not 
expressly  provided  for.  That  period  had  not 
elapsed  when  this  action  was  commenced. 

In  this  view  of  the  case,  it  is  unnecessary 
to  express  any  opinion  on  the  question  \yhe- 
ther  or  no,  under  the  circumstances  of  this 
case,  the  question  of  limitation  could  be 
raised  at  all  in  favor  of  the  defendant. 

1  think  that  this  appeal  ought  to  be  dis- 
missed with  costs. 

Bayley,  J. — I  concur. 
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The  29th  May  1867. 
Present  : 


The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Hindoo  Law  (Mithila)— Kritima  Adoption- 
Rights  of  adopted  son. 

Case  No.  532  of  1866. 

Application  for  revieiv  of  judgment  passed 
by  the  Hon'ble  Justices  Loch  and  Mac- 
pherson, on  the  23rd  July  1866,  in  Regu- 
lar Appeal  No.  loi  of  1866, 

The  Collector  of  Tirhoot,  on  behalf  of  the 
Court  of  Wards.  Plaintiff  (Respondent), 

Petitionery 

*  versus 

Huropershad  Mohunt,  Defendant  (Appellant), 

Opposite  Party. 

Mr,  R,  V.  Doyne  and  Baboo  Kishen  Kishore 
Ghose  for  Petitioner. 

Baboos    Dmarkanath    Mitter    and    Unnoda 
Per  shad  Banerjee  for  Opposi:;e  Party. 

Under  the  Hindoo  Law  current  in  Mithila,  a  Hindoo 
widow  has  power  to  adopt  a  son  in  the  kritima  form  with 
or  without  ner  husband's  consent ;  but  such  son  would 
not»  by  virtue  of  such  adoption,  lose  his  position  in  his 
own  family ;  nor  would  he  succeed  to  the  property  left 
by  the  husband  of  his  adoptive  mother,  but  would  be 
considered  her  son  and  entitled  to  succeed  to  her  only. 

Loch,  J, — Having  heard  the  parlies  for, 
and  against  the  admission  of,  an  application 
for  a  review  of  our  judgment  passed   on 
23rd  July  1866,  I  think  that  the  application 
must  be  adrtiitted,  and  the  Judgment  of  this 
Court  set  aside,  and  that  of  the  Lower  Court 
affirmed     for    the    following     reasons.      It 
appears  that  the  appellant  before  the  Court, 
Huropershad,  was  adopted  by  Beepeen  Koer, 
under    the    kritima    form    of  adoption — a 
circumstance    not    brought    to    our    notice 
when  the  case  was  before  us,   though   the 
vakeel  for  the  respondent  is  known  to  be 
thoroughly  versed  in  Hindoo  Law.     Huro- 
pershad appears  to  have  been  adopted  by 
Beepeen   Koer  after  the  death  and  without 
the  permission  of  her  husband  Sheopershad. 
Beepeen   had,   under    the    law    current    in 
Mithila,    power    to    adopt    a    son    in     the 
kritima  form,  with  or  without  her  husband's 
consent;  but  such  sdu  would  not,  by  virtue 
of  such   adoption,  lose  his  position  in  his 
own  family;  nor  would  he  succeed  to  the 


property  left  by  the  husband  of  his  adoptr.^ 
mother,  but  would  be  considered  her  son  aad 
entitled  to  succeed  to  her  property  ooJt 
Macnaghten,  speaking  of  the  kritima  foca 
of  adoption,  remarks  in  Volume  I.,  page  ji 
Hindoo  Law :  "  Another  peculiarity  of  this 
"species  of  adoption  is  that  a  peisca 
'•  adopted  in  this  form  by  the  widow  does  aa 
"thereby  become  the  adopted  son  of  ik 
"  husband,  even  though  the  adoption  shoflii 
"  have  been  permitted  by  the  husband ; "  aid 
again  in  pages  loo-ioi,  he  says:  "B* 
"  it  does  not  appear  that  the  prohibition  it 
"  Mithila  which  prevails  against  her  recciviij 
"a  son  in  adoption  according  10  the  Daiaa 
"  form,  even  with  the  previous  sanction  a 
"her  husband,  he  being  dead,  extends  to  her 
"receiving  a  boy  in  adoption  according  to  the 
"kritima  form — and  the  son  so  adopted  wit 
"  perform  her  obsequies,  and  succeed  to  liei 
"  peculiar  property,  though  not  to  that  of  hK 
"  deceased  husband." 

It  is  not  contended  before  us  that  Hoio- 

pershad  was  not  adopted  in  the  kritima  font. 

He  throughout    calls    himself    the    **kura 

pootro  "  of  Beepeen  Koer,  nor  is  it  contendei 

that  the  position  of  a  son  adopted  under  tbe 

kritima  form  is  other  than  as.  described  in 

Macnaghten ;  but  it  is  now   urged   that  it 

property  sought  to  be  attached    was  the  «- 

parate  property  of  Sheopershad,    and  new 

devolved  upon   Gooroopershad,    the   natucai 

father  of   Huropershad,  but  has   come  inte 

the  possessioiJ  of  Huropershad  as  next  legal 

heir  of  Sheopershad  after  his  widow  Beepcca 

Koer's  death.     This  allegation  is  ahogetbff 

opposed  to  the  contention  raised  before  » 

when   the   case   was   first   heard   in   appcil 

Then  the  allegation  was  that  ihe   appellant 

was    entitled,    and    had    succeeded    to,  il« 

property  of  Sheopershad  by  virtue  of  adilf- 

tion  by  his  widow  Beepeen  Koer,  by  whii 

act  of  adoption  he  had  been  entirely  sepi- 

rated  from  his   own  family,  and    was  pos* 

sessed  of   none  of  the  properly  which  bfr- 

longed   to   his  father — ^that  having  gone  to 

his    widow    Chooharo,    the   mother   of  4e 

appellant.      Owing  to  the    neglect  of  the 

respondent's  pleader    to    point    out    to  4e 

Court  that  the  adoption  was  in  the  kritiaa 

form,  and  that  the  effect  of  such  adoption  FU 

not  as  urged  by  the  appellant,  the  Cowt, 

finding  the  fact  of  the  adoption  proven,  m 

led  to  accept  the  view  taken  by  ihe  pleads 

for  the  appellant  as  correct,  and,  no  doiMi 

by  so  doing,  the  Court  was  led  to  loot  at% 

case  in  a  very  different  light  from  vltiO 

would   have  done  had  the  nature    of  fift 

adoption  been  properly  put  before  lU 
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The  position  of  the  appellant  is  now  this. 
\s  the  kritima  or  karta  pootro  of  Beepeen 
Koer,  he  is  entitled  to  sacceed  to  her  pro- 
perty, but  not  to  that  of  Sheopershad ;  and 
if  he  plead  that  the  property  of  Sheopershad 
sras  separate,  and  that  he  has  succeeded  to 
it  as  next  legal  heir,  then  he  must  prove 
;hat  there  was  a  separation  between  Sheo- 
!>ershad    and     tvungapershad,    or  between 
Sheopershad  and  Gooroopershad,  or  else  the 
property  of  Sheopershad  must,  under  the 
Law  of  Inheritance,   have   devolved    upon 
jiooroopershad,  and  the  widow  of  Sheoper- 
ifaad  would  have  been  entitled  only  to  main- 
enance.     It  is  urged  by  the  learned  Counsel 
or  the  respondent  that  the  appellant  nowhere 
listinctly  alleges  that  a  separation  has  taken 
)lace ;  that  the  burden  of  proving  the  f^t  of 
separation  is  upon  him,  and  that  the  Court 
lave  erred  in  requiring  the  plaintiff  to  prove 
ion- separation  ;  that  the  Court,  in  weighing 
he  evidence  on  both  sides,  has  not  drstiutliy 
pronounced  that   the  defendant,    appellant, 
)roved  the  fact  of  separation ;  but,  referring  to 
he  evidence  given  by  plaintiff  to  prove  that 
he  family  continued  to  be  a  joint  family,  the 
Jourt  has  held  that  plaijitiff  has  failed  to  prove 
his  allegalion  ^  that  a  reference  to  the  evi- 
lence  given  by  the  witnesses  called  by  the  ap- 
}ellant  to  prove  separation  will  show  that 
here  never  was  any  separation ;  and  that  the 
[Court's  estimate  of  the  evidence  of  the  wit- 
lesses  called  by  plaintiff  is  wrong,  inasmuch 
ts  there  is  no    real  contradiction   in  that 
evidence,    each    person    stating    what    he 
:nows,  but  all  agreeing  in  the  fact  that  the 
amily  remained  a  joint  family,  and  the  wit- 
lesses  gave  good  and  sufficient  reason  for 
heir  knowledge.     Further,  it  is  urged  that, 
hough   separation  is  now  alleged  to  have 
aken  place,  ytl  Gooroopershad,  the  father  of 
he  appellant,  was  admittedly  in  possession 
A  the  whole  property,  partly,  it  is  said,  in 
lis  own  right,  and   partly  as  manager  for 
kepeen  Koer ;  and  it  was  under  cover  of 
IIS  pretended  position  as  manager  that  the 
ollttsive  bond  and  deed  of  sale,  dated  re- 
pectively  a9th  Bysack  1151  F.  S.  and  21st 
Ihadro  126^  F.  S.,  were  prepared,  and  the 
X'Parie  decree    of    15th    December   1852 
1260)  was  obtained  by  Beepeen;  that  this 
X'Parte  decree  obtained  by  Beepeen  Koer 
gainst  Gooroopershad  was  only  in  further- 
nee  of  th^  fraud ;  and  that  the  Court  was 
i^rong  in  holding  that,  at  the  time  when  he 
xecuied  the   bond  in   favor   of  Beepeen, 
SoofDopershad  was  not  in    a  state  of  in- 
tebtedness,  for  it  Is  apparent  that  at  that 
ime  be  was  indebted  to  Meer  Abidooliah  in 
Vol.  VII. 


whose    favor    he,    on    a  settlement  of  ac- 
counts, executed  a  bond,  bearing  date  f  3th 
January    185 1,    for    Rupees  2i,6cx).    That 
bond  recites  the  history  of  money-dealings 
between  Meer  Abdoollah  on  the  one  side, 
and  Sheopershad  and  Gungapershad  on  the 
other,  from   1238,  and  shows  a  balance  of 
Rupees  53,228,  for  which  Gooroopershad  ad- 
mitted his  liability;  and  this  bond  further 
goes  to  prove  that  the  family  was  joint,  for 
by  it  Gooroopershad  takes  upon  himself  the 
debts  due  by  both  Sheopershad  and  Gunga- 
pershad, which  he  would  not  have  done  had 
Sheopershad  in  his  lifetime  separated  him- 
self from  the  family.    Then  it  is  urged  that 
the  use  of  Beepeen's  name  and  Chooharo's 
name  in  the  bond  and  in  the  suit  against 
the    late    Raja    are  no  sufficient  proof  of 
separate    interest.     Gooroopershad    was    in 
]x>ssession,  and  he  made  use  of  the  names  of 
his  relatives,  as  is  frequently  done  in  bonds 
and  transfers  of  property  by  the   head  of 
the  family,  and,  of  course,  the  suits  had  to  be 
brought  in  the  names  of  the  parties,  in  whose 
favor  the  bonds  had  been  drawn  up.    The 
sole  object  of  Gooroopershad,  it  is  urged,  was 
to  defraud  his  creditors  by  creating  compli- 
cated and  collusive  transfers  of  property, 
so  as  to  render  it  next  to  impossible  for  a 
creditor  to  seize  any  part  of  it,  and  in  fur* 
therance  of  his  object    he  gave  out  that 
Beepeen  was  in  separate  possession  of  her 
husband's  share  of  the  property,   and  for 
the    same    purpose    the  collusive    gift    by 
Beepeen  to  Botcha,  the  wife  of  Huropershad, 
was  made,  a  gift  which  of  itself  disproves 
the  statement  of  Huropershad  that  he  inherit- 
ed the  property  of  Sheopershad  by  virtue 
of  his  adoption,  for  it  was  made  after  the 
adc^tion  took  place  when  Beepeen  could 
have  had  no  authority  to  make  such  a  gift, 
she  being*  then  only   in   the  position  of  a 
Hindoo  widow,  and  the  property  of  her  bus- 
band  having  vested  in    her  adopted   son, 
whose  possession  she  admitted  in  a  petition, 
bearing  date  24th  June  1862,  61ed  by  her  as 
guardian  of  Huropershad  in  a  suit  for  rent 
brought  by  the  zemindar  against  Chooharo* 
With  respect  to  the  gift  to  Botcha,  it  ap* 
pears  that  Huropersh&d  was  adopted  in,*  and 
the  deed  of  gift  is  dated  19th  Bhadro  1269, 
and    it   transfers  to  the  donee  a    4-anna8 
share  in  certain  villages  which  had   been 
pledged  by  Gooroopershad  to  Meer  Abdoollah 
under    his     bond    of    13th    January    1851 
(2Sth    Pons    1258    F.    S.).    The  deed  tk 
gift    sets     forth     that     Beepeen     ^vn^ 


*'Year  ngt  ascertainable. 
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transfers  to  Botcha  a  2 -anna  share  of  Mouzah 
Beckraba  Gossainpoor  and  other  villages 
inherited  from  her  husband,  and  2-annas 
share  of  the  same  which  she  had  purchased 
from  Gooroopershad  in  Bhadro  1260  F.  S. 
Under  the  circumstances  disclosed,  the 
Court  of  Wards  found  it  difficult  to  know 
how  to  act. 

I  very  much  regret  that  this  case,  now  so 
ably  and  clearly  put  before  us  by  the  learned 
Counsel  Mr.  Doyne,  should  have  been  so 
mismanaged  by  the  pleader  for  the  respond- 
ent, when  it  first  came  up  for  trial.  He 
neither  took  up  the  law- point  as  to  the  effect 
of  a  kritima  adoption,  nor  did  he  read  the 
evidence  of  the  defendant's  witnesses,  but 
passed  it  by  with  a  remark  to  this  effect. 
The  defendant  avoids  reading  the  evidence 
of  his  witnesses,  one  of  whom  at  least 
proves  that  the  family  was  joint.  The  de- 
fendant had  brought  witnesses  to  prove 
separation.  Their  evidence  proves  nothing 
of  the  kind :  one  man  says  there  was  separa- 
tion; the  others  speak  to  Sheopershad  and 
Gungapershad  being  joint  in  business, 
though  separated  in  food.  In  fact,  these  wit- 
nesses do  not  prove  ;  nor  is  there  any  other 
sufficient  oral  ei^dence  of  there  ever  having 
been  a  separation  betweeil  Sheopershad  and 
Gungapershad,  or  between  Sheopershad  and 
Gooroopershad,  after  the  death  of  Gunga- 
pershad. In  the  absence  of  any  reliable 
testimony  to  this  fact,  I  think  the  document- 
ary evidence  produced  to  prove  it  is  not 
sufficient,  for  the  head  of  the  family,  as 
Gooroopershad  now  appears  to  be,  might 
have  had  reasons  for  making  use  of  the 
names  of  his  female  relatives,  instead  of  his 
own  in  the  loan-transactions  into  which  he 
entered  with  the  Raja.  In  the  absence  of 
^ny  sufficient  proof  of  separation,  I  must 
concur  with  the  Principal  Sudder  Ameen 
that  the  property  of  Sheopershad  and  Gunga- 
pershad  vested  in  Gooroopershad,  and 
through  him  went  to  his  son  Huropershad, 
and  that  Huropershad  does  not  inherit  any 
separate  property  belonging  to  Sheopershad 
by  virtue  of  his  adoption  by  Beepeen  Koer, 
as  was  pressed  upon  us  by  the  pleader  for 
the  appellant  when  the  case  was  formerly 
before  us ;  nor,  as  now  urged,  is  he  in  pos- 
session of  the  separate  property  of  Sheo- 
pershad as  next  legal  heir  after  the  death  of 
Beepeen,  the  widow  of  Sheopershad.  It  is 
clear,  and  I  may  say  not  disputed  by  the 
opposite  side,  that  Huropershad,  as  adopted 
under  the  kritima  form,  could  not  succeed  to 
the  property  of  Sheopershad.  It  is  also 
dear  that  b^  has  failed  to  prove  (he  fact  of 


a  separation,  and  therefore  he  must  hold  the 
property  of  Sheopershad,  not  as  legal  beii 
after  the  widow,  but  as  part  of  the  ances- 
tral property  which  devolved  on  him  from 
his  father  Gooroopershad.  Further,  it  is 
evident  that,  as  his  adoption  by  Beepeen 
under  the  kritima  form  did  not  take  Huro- 
pershad out  of  his  own  family,  the  allegatkn 
that  his  mother  Chooharo* succeeded  to  the 
property  left  by  his  father  Gooroopersh^ 
is  untrue,  for,  in  the  presence  of  a  son,  ik 
mother  is  entitled  only  to  maintenance.  Un- 
der thejiew  of  the  case  now  taken  by  me. 
I  think  our  former  judgment  must  be  set 
aside,  and  the  appeal  of  Huropershad  be 
dismissed  with  costs. 

MacphersoHt  y, — I  am  of  the  same  opi- 
nion. 


The  29th  May  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hindoo  Law  (Mitakshara) — Ancestral  propB^ 
— Rights  of  Son ->  Alienatioa  by  fatber^ 
Fraud— Limitation— Minority  (of  proprieliMS 
of  Revenue-paying  estates). 

Case  No.  364  of  1866. 

Regular  Appeal  from  a  decision  passed  *r 
Afr.  H,  R,  Madocks,  Judge  of  Bkauguk- 
pore^  dated  the  ijth  August  1866^ 

Baboo  Beer  Kishore  Suhye  Singh  and  otfaen 
(PlaintiflFs),  Appellants, 

versus 

Baboo  Hur  Bullub  Narain  Singh  and  oihea 
(Defendants),  Respondents. 

Messrs,  R,  V,  Doyne  and  y.  DaCosta,  and 
Baboo  Umurnatk  Bose  for  Ap|>ellants. 

Messrs,  W.  A.  Montr iou  and  i?.  E.  TwidaAk 
and  Baboos  IXvarkanath  Mitter^ 
Pershad  Banerjee,  Mohtsh  Chunder 
dhry,  and  Anund  Gopal  Paulit  for  Jte 
spondents. 

Suit  laid  at  Rupees  24,997-1  i-a|* 

According  to  the  Mitakshara  I  aw,  a  boH  lias 
right  with  his  father  in^  ancestral  property.  He 
compel  the  father  to  divide  the  nroperty  .  dnin^^ 
lifetime  j  and  any  alienation  by  the  father  mabde  IV 
the  birth  of  the  son  without  the  consent  of  Ite'la^ 
unless  for  a  purpose  justified  by  the  Hindoo « 
legal  necessity,  will  not  bind  .the^  son.  1(  jUie 
during  the  mmority  of  the  son,  alienated  anj^r 
in  fraud  of  his  creditors^  such  fraud  'wdOid'Mt 
son  who  wa^  neither  a  party  nor  a  privy  to  sodi  fiaai 
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In  a  suit  by  the  son  to  set  aside  an  alienation  by  the 
father,  limitation  runs  from  the  date  of  alienation  or 
of  possession  under  it,  unless  the  son  was  under  legal 
disability  ovixng  to  minority  at  the  trme  of  alienation,  in 
which  case  (according  to  Section  1 1,  A6t  XIV.  of  1S59) 
the  suit  must  be  brought  within  3  years  from  the  time 
when  the  disability  ceased. 

According  to  Section  a,  Regvlalion  XVI.,  1793,  the 
minority  of  a  proprietor  of  an  estate  paying  revenue 
direct  to  Government  extends  to  the  end  of  the  eight- 
eenth year. 

Kemp,  y, — This  is  an  appeal  from  the 
decision  of  Mr.  H.  R.  Madocks,  Judge  of 
Bhaugulpore,  dated  the  i3ih  August  1866. 

It  appears  that  the  plaintiff,  to  enable 
himself  to  raise  funds  for  the  prosecution  of 
this  suit,  has  sold  a  moiety  of  his  claim  to 
other  parties  who  have  been  made  co-plaint- 
iffs. 

The  suit  is  for  possession  and  registry  of 
name  in  the  Collector's  rent-roll  by  adjudica- 
tion of  right  and  title  in  certain  estates 
which  the  plaintiff  alleges  were  ancestral 
properties,  and  which  have  devolved  to  him 
in  right  of  inheritance.  The  suit  is  valued 
at  Rupees  34,997,  of  which  Rupees  23,225 
are  claimed  as  mesne-profits.  The  cause  of 
action  is  said  to  have  accrued  from  the 
death  of  the  father  of  tire  plaintiff  which 
took  place  t>n  the  i  ilh  Magh  1271  F.  S. 

It  is  alleged  in  the  plaint  that  the  villages, 
the  subject  of  this  suit,  formed  the  ancestral 
estate  of  Zalim  Singh,  the  father  of  the  plaint- 
iff  Beer  Kishore;  that    in    such    property, 
according    to    the    Hindoo    Law    as    laid 
down     in     the     Mitakshara,     the     father 
and  the  son  have  an  equal  title ;  that,  with- 
out the  consent  of  the  son,  and  in  the  absence 
of  any  legal  necessity,    alienation    by  the 
father  of  any  portion  of  such  ancestral  estate 
is  invalid ;  that  Zalim  Singh,  contrary  to  the 
Hindoo  Law  and   without   legal  necessity, 
alienated  the  estates  claimed  to  one  Lalljee 
IVluil,  who  afterwards  re-sold  them  to  Mussa- 
mut  Shambuttee  Koonwar,  the  wife  of  the 
said  Zalim  Singh ;  that,  subsequently^  some  of 
the  properties  passed   in   satisfaction   of  a 
decree  against  Mussamut  Shambuttee  to  the 
ABt  defendant,  Baboo  Hur  Bullub  Narain 
Singh,  the  sale  in  execution  having  taken 
ptoce  on  the  16th  April  1857;  that  the  de- 
fendants, Nos.  2,  3,  4,  andV  are  in  illegal 
possession  of  a  six-anna    share  in  certain 
estates  in  virtue  of  a  sale  by  the  said  Sham- 
t>uttee  who  had  no  power  to  alienate  the  re- 
naining  lo-annas  share  being  in  the  posses- 
i^ion  of  the 'defendant  No.  1,  in  virtue  of  a 
purchase  in  execution  of  a  decree   against 
4SlM.nibottee. 

The  defendant  No.  6,  it  is  alleged,  is  in 
iMegal  possession  of  certain  villages  claiming 


under  a  deed  of  gift  alleged  to  have  been 
made  by  Zalim  Singh  to  his  eldest  son  Brijo 
Bbookun  Singh,  the  said  gift  being  invalid 
under  the  Hindoo  Law. 

The  defendants,  Nos.  7  and  8,  are  pur- 
chasers from  No.  6. 

The  defendant  No.  i,  who  is  the  prin« 
cipal  defendant,  in  his  written  statement, 
contended  that  the  suit  of  the  plaintiff  was 
barred  both  under  the  general  and  special 
Law  of  Limitation,  viz.^  under  Clause  3, 
Section  i,  A^  XIV.  of  1859,  and  Section  11 
of  the  same  A6t. 

That  the  alienation  by  Zalim  Singh,  the 
father  of  the  plaintiff,  to  Lall  Jhee  took 
place  before  the  plaintiff  was  born,  and  thaf, 
consequently,  under  the  Hindoo  Law,  tho 
suit  of  the  plaintiff  to  set  aside  such  alien- 
ation would  not  lie. 

That  the  alienations  to  Lall  Jhee  took 
place  on  the  24th  November  1841 ;  that  iii 
an  execution-case  in  which  Motee  Singh 
was  the  decree-holder,  and  Zalim  Singh 
the  judgment-debtor,  Lall  Jhee  intervened, 
and  obtained  a  release  of  the  property  in 
dispute  which  had  been  attached  and  lotted 
for  sale  as  the  property  of  the  judgment- 
debtor,  Zalim  Singh. 

That,  after  the  lapse  of  a  few  years,  Lall 
Jhee  re-conveyed  to  Mussamut  Shambuttee 
the  properties  purchased  from  Zalim  Singh 
by  a  deed,  dated  29th  May  1 844 ;  that,  in  a  suit 
brought  by  Khedoo  Singh  versus  Sham- 
buttee and  Zalim  Singh,  the  Principal 
Sudder  Ameen  in  his  decision,  dated  the 
I  1 8th  August  1847,  and  the  late  Sadder 
Dewanny  in  appeal,  confirmed  the  sale  to 
Shambuttee. 

That  subsequently  the  properties  were 
purchased  by  the  father  of  the  defendant 
No.  I,  in  execution  of  a  decree  against 
Shambuttee,  and  are  in  the  possession  of  the 
said  defendant. 

That  the  defendant  No.  i  was  not  a  party 
to  the  suit  in  which  Shambuttee  was  plaint- 
iff, and  Mahtab  Singh  and  others  were 
defendants,  and  that,  therefore,  the  decision 
passed  in  that  suit  is  not  binding  upon 
ihe  defendant. 

That  the  plaintiff  is  not  entitled  to  any 
benefit  from  the  fraud  of  his  father. 

That  the  father  of  the  defendant  No.  i 
purchased  the  properties  in  good  faith  and 
for  a  valuable  consideration  without  notice 
of  any  trust  in  the  person  of  Shambuttee 
for  the  benefit  of  Zalim  Singh;  that  the 
amount  claimed  as  mesne-profits  has  been 
much  exaggerated. 
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The  answer  of  the  defendants,  Nos.  a,  3,  4> 
and  5,  is  substantially  the  same  as  that  of 
defendant  No.  1,  with  this  difference,  that 
these  defendants'  claim  is  based  on  a  light 
of.  pre-emption.  They  allege  that  Sham- 
buttee  sold  a  six- anna  share  in  certain 
properties  in  the  first  instance  to  Bugwunt 
Narain,  thai  the  father  of  the  defendants, 
or  Bat>oo  Mahtab  Singh,  who  was  the 
brother  of  Zalim  Singh,  sued  the  vendor 
^Ill88amut  Shambuttee  as  also  her  vendee  and 
^alim  Singh,  claiming  the  right  of  pre- 
emption, and  obtained  a  decree  dated  the 
13th  August  1854,  under  which  they  are 
in  possession. 

The  defendant  No.  6,  Baboo  Bissessur 
Narain  Singh,  does  not  appear  to  have  put 
in  any  written  statement. 

The  defendants  Nos.  7  and  8  also  plead 
limitation,  and  further  urge  that,  as  the  gift 
by  Zalim  Singh  to  his  son  Brij  Bhookun 
Singh  was  made  in  the  year  1837,  before 
the  plaintiff  was  born,  the  plaintiff  is  not 
competent  to  sue  to  set  aside  the  said  deed 
of  gift.  The  defendants  are  the  purchasers 
of  the  rights  and  interests  of  the  donee  Brij 
Bhookun  Singh  in  satisfaction  of  a  decree 
against  the  son  of  Brij  Bhookun,  viz.,  the 
defendant  No.  6,  the  sale  having  taken  place 
on  the  8th  July  1864. 

The  Judge  removed  this  suit  from  the 
Principal  Sudder  Ameen's  file,  and  tried  it 
himself. 

The  issues,  as  laid  down  by  the  Principal 
Sudder  Ameen  and  apparently  adopted  by 
Ih^  Judge,  were  as  follows : — 

In  Bar, 

is/. — Does  limitation  of  one  or  three 
years  bar  plaintiff's  suit  or  not  ?      " 

2»d, — Was  plaintiff  bom  when  his  father 
sold  the  properties  to  Lall  Jhee  or  not? 

jrd, — Was  plaintiff  born  when  his  father 
made  a  gift  to  Brij  Bhookun  or  not  ? 

Of  Fact. 

isL — Is  the  plaintiff  the  sole  heir  of  Zalim 
Singh  or  not? 

2nd, — Was  there  any  legal  necessity  or 
not  on  the  part  of  Zalim  Singh  to  part  with 
his  property  to  Lall  Jhee? 

0/  Law. 

/j/.— Has  a  Hindoo  father  power  of  making 
a  gift  of  ancestral  property  under  the  Hindoo 
Law  ? 


2nd. — Are  plaintiffs  entitled  to  mow 
possession  or  not  ? 

A^oie, — These  issues  have  been  takes  \m 
the  Judge's  decision. 

On  the  first  issue  in  bar,  the  Jodge  W 
that,  as  the  plaintiffs  suit  was  not  to  e 
aside  the  sale  in  execution  but  on  the  it 
gallon  that  the  judgment-debtor,  Shambcft. 
had  no  title  in  the  properties  sold,  the  ^ 
was  not  barred,  ahhough  not  brou^  «i^ 
one  year  from  the  date  of  the  sale. 

With  regard  to  the  question  whether  k 
suit  was  barred  under  Section  1 1  of  M 
XIV.  of  1859,  the  Judge  observes  ihmk 
plaintiff's  cause  of  action  accrued  froiQ  k 
date  of  the  death  of  his  father,  inasiscb 
as  the  plaintiff  could  not  sue  during  the  ^ 
time  of  his  father  (Sudder  Dewanny  Rqw* 
of  1851,  page  352). 

On  the  second  issue  in  bar,  the  jodp 
held  that  the  alienations  were  made  bete 
the  birth  of  the  plaintiff. 

On  the  third  issue  in  bar,  the  Judge  fowl 
that  the  gift  to  Brijo  Bhookun  was  madek- 
fore  the  birth  of  the  plaintiff. 

On  the  fifst  issue  of  fact>  the  Judge « 
of  opinion  that  the  plaintiff  was  not  ibesok 
heir  of  Zalim  Singh,  but  that^  as  Bifiesw 
Narain,  the  defendant  No.  6,  hzA  waived  Is 
rights,  the  point  seemed  to  the  Judge  tek 
immaterial  under  his  view  of  the  claim. 

The  second  issue  of  fact,  »/>^  whether  fc 
alienations  were  for  a  legal  necessity,  w 
not  tried,  the  Judge  deeming  it  unnecesflfT 
to  do  so. 

On  the  first  issue  of  law,  the  Judge  it 
ser\'es  that,  as  the  plaintiff  seems  to  re^* 
the  deed  of  gift  being  set  aside,  it  was  v- 
necessary  to  come  to  any  decision  on  i^ 
issue. 

On  the  second  issue  of  law,  the  Ja^l* 
observes  that  the  former  decision  in  vs^ 
to  the  fictitious  character  of  the  alienatiotfi 
Lall  Jhee  by  Zalim  Singh,  ahhongb^ 
binding  upon  the  defendant  No.  i,  hebciil 
no  party  to  the  suit  in  which  that  isoa^ 
was  pronounced,  is  entitled  to  ks  *^ 
weight,'*  and  that  nothing  had  been  addMP 
before  him  to  shake  the  decisive  verdia  ■ 
the  Superior  Court  as  regards  the  chanlcj 
of  the  alienation  which  was  found  tp"* 
collusive  and  fictitious  in  fraud  kA  credited 
The  Judge  then  proceeds  to  say  that,  btWj 
the  conveyances  were  fictitious,  it  folto^ 
that  no  alienation  took  place,  and  thatit^ 
imnecessary  to  discuss  the  question  of  tep 
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lecessity.  With  regard  to  the  question 
whether  the  plaintiff  was  entitled  to  posses- 
lion  of  the  properties  claimed,  the  Jadge 
remarks  (we  give  his  own  words)  ''  that  there 
^  is  a  fatal  obstacle  to  the  plaintiff's  claim, 
'  which  he  cannot  elude  or  override,  for,  in- 
'  asmuch  as  Zalim  Singh  could  not  have 
'  come  into  Court  to  claim  possession  except 
^  on  the  ground  of  his  own  fraud,  his  son, 
'  the  plaintiff  No.  r,  cannot  do  so  either,  for 
'  no  man  can  allege  his  own  fraud  in 
'  order  to  invalidate  his  own  deed,  and, 
'  if  his  father  could  not,  his  son,  the 
^  present  plaintiff  No.  i,  cannot  either.  The 
^  leading  case  on  this  point  is  Trilochun 
'  versus  Obhoy  Churn,  28ih  December  1859, 
'  the  effect  of  that  decision  being  that  a 
^  party  cannot  plead  his  own  fraud,  and  the 
'  party  who  makes  the  allegation  must  fail, 
^  and  the  heirs  of  the  fraudulent  parties  are 
'*  equally  bound  with  the  original  parlies." 
The  following  cases  are  quoted  by  the  Judge 
n  support  of  his  finding,  viz, :  ~ 

Hay's  Reports,  31st  December  1862,  page 
528. 

Page  37,  Weekly  Reporter,  Volume  IV., 
Etst  June  1865. 

Page  92,  Weekly  Reporter,  Volume  III. 

Page  30,  Weekly  Reporter,  Volume  III. 

The  plaintiff's  suit  was,  therefore,  dis- 
Diissed  with  costs.  The  officers  of  the  Court 
kvere,  however,  directed  to  furnish  an  account 
bf  the  sums  due  to  the  witnesses  on  account 
[>f  diet-monev,as  it  was  alleged  that  the  sums 
ivere  charged  on  an  exorbitant  scale. 

Both  parties  appeal,  the  defendants  under 
SccUon  348  of  the  Code  of  Civil  Procedure. 

The  plaintiff  urges  that  the  Judge  has 
found,  contrary  to  the  weight  of  the  evidence, 
that  the  plaintiff  was  born  after  the  alleged 
nle  to  Lall  Jhee  in  November  1841,  where- 
as the  plaintiff  was  born  after  that  date ; 
that  the  reasons  and  arguments  of  the 
Jadge  in  dismissing  the  plaintiff's  suit  are 
etroneotts,  as  the  plaintiff  was  not  bound  by 
ills  father's  supposed  fraud,  for  the  plaintiff 
ulaims  under  a  title  equal  to,  and  independent 
-fSy  diat  of  his  father. 

The  defendants,  in  their  petition  of  cross- 
ippeal,  urge— 

That  the«Judge  was  wrong  in  fmding  that 
be  alienations  to  Lall  Jhee  and  Shambuttee 
irere  collusive  and  fictitious  set  up  to  defraud 
creditors,  as  no  such  question  was  ia  issue  in 
iiis  soit;  that  the  Judge  had  ruled  that  the 
period  of  limitation  commenced  to  run  from 


the  death  of  Zalim  Singh ;  he  also  ruled  that 
the  date  of  the  plaintiff's  birth,  which  he 
found  to  have  been  subsequent  to  the  alien- 
ations, was  not  material  to  the  decision  ;  it  is, 
therefore,  submitted  that,  if,  as  plaintiff  con^- 
tends,  he  was  born  prior  to  the  alienations, 
then  he  is  barred  under  Section  11  of  the 
Limitation  Act,  whilst  on  the  Judge's  finding, 
viz,,  that  plaintiff's  birth  was  subsequent  to 
the  alienations,  plaintiff  by  Hindoo  Law  was 
never  interested  in  the  estate,  and  has  no 
right  of  suit ;  that  legal  necessity  for  the 
alienation  is  patent  on  the  evidence,  and  ap- 
pears from  the  plaintiff's  case  and  proofs. 

The  case  has  been  argued  before  us  at 
great  length,  and  with  much  ability  by  Mr. 
Doyne  for  the  plaintiff,  and  Mr.  Montriou  for 
the  defendants.  The  learned  Counsels  on 
both  sides  seemed  to  agree  that  the  judgment 
of  the  Judge  could  not  be  sustained  on  the 
reasoning  adopted  by  him.  This  Court  has, 
therefore,  been  obliged  to  try  the  case  as  an 
original  suit,  the  evidence  on  the  record  on 
all  points  being  sufficiently  full  to  enable  the 
Court  to  come  to  a  decision  without  remand- 
ing the  suit,  and  putting  the  parties  to  fur- 
ther expense. 

The  plaintiff,  it  is  obvious,  had  an  equal 
right  with  his  father  in  the  ancestral  pro- 
perty ;  he  could  compel  his  father  to  divide 
the  property  during  his  lifetime,  and  any 
alienation  by  the  father  made  after  the  birth 
of  the  son,  without  the  consent  of  the  son, 
unless  for  a  purpose  justified  by  the  Hindoo 
Law  as  a  legal  necessity,  would  not  bind  the 
son.  If,  therefore,  the  father,  during  the 
minority  of  the  son,  alienated  the  properties 
in  fraud  of  his  creditors,  such  fraud  would 
not  bind  the  son,  who  was  neither  a  party 
nor  a  privy  to  such  fraud. 

In  the  case  cited  by  the  Judge  published 
in  Hay*s»Reports  for  December,  pages  528* 
532,  the  plaintiff  claimed  through  the  heir 
of  the  party  who  had  committed  the  fraud, 
and  it  was  held  that  he  was  not  at  liberty  to 
plead  the  fraud  of  the  party  through  whom 
he  claimed  against  the  defendant  in  posses- 
sion, for  to  allow  this  would  be  to  violate  a 
well-known  principle  of  law  which  does  not 
permit  a  party  to  set  up  the  fraud  of  the 
party  through  whom  he  claims.  The  decisions 
quoted  by  the  Judge  from  Volumes  III.  and 
IV.  of  the  Weekly  Reporter  recognize  the 
same  principle.  In  the  present  case  the  son 
does  not  claim  through  his  father,  his  title  is 
from  his  birth  a  title  wholly  independent  of 
and  equal  to  that  of  the  father.  The  acts  of 
the  father,  even  if  fraudulent,  are  clearly  not 
binding  upon  the  son. 
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The  first  question  on  the  merits  of  the 
case,  considered  by  us,  was  whether  the 
alienation  by  Zaiim  Singh,  the  father  of  the 
plaintiff  No.  i,  to  Lall  Jhee  in  November 
1 84 1,  and  the  subsequent  reconveyance  to 
Shambuitee,  the  mother  of  the  plaintiff,  were, 
as  found  by  the  Judge,  wholly  fictitious,  for, 
if  so,  the  property  remained  with  Zalim 
Singh,  and  the  plaintiff's  cause  of  action 
would  accrue,  not  from  the  date  of  the  sham 
conveyance,  but  from  the  date  when  the  pro- 
perty was  sold  in  satisfaction  of  a  decree 
against  Shambuttee,  and  purchased  by  the 
defendant. 

After  considering  the  argument  on  both 
sides  and  the  evidence  adduced,  we  are  clear- 
ly of  opinion  that  the  alienation  by  Zalim 
Singh  to  Lall  Jhee  in  November  1841  was 
not  a  sham.  We  find  that,  shortly  after  this 
alienation,  one  Motee  Singh,  in  satisfaction 
of  a  decree  obtained  by  him  against  Zalim 
Singh,  attached  the  disputed  properties,  and 
endeavoured  to  cause  a  sale  of  them  in  satis- 
faction of  his  decree.  Lall  Jhee  intervened, 
and  claimed  to  be  proprietor  of  the  proper- 
ties by  a  bofid-fide  purchase  prior  to  the 
attachment.  There  was  much  contention 
between  Zalim  Singh  and  his  vendee  Lall 
Jhee  as  te  the  character  of  the  alienation, 
the  former  contending  that  it  was  a  condi- 
tional sale,  the  latter  that  it  was  an  absolute 
sale.  Evidence  was  adduced  on  both  sides. 
The  result  was  that,  in  September  1843,  ^^^ 
Principal  Sudder  Ameen  held  that  the  sale  to 
Lall  Jhee  was  an  out-and-out  sale,  and  that 
Lall  Jhee  was  in  possession.  The  property 
was,  therefore,  released  from  the  attachment 
placed  upon  it  by  the  judgment-creditor, 
Motee  Singh.  Then,  again,  we  find  that  the 
wife  of  the  plaintiff,  or  Mussamut  Kula- 
buttee,  sued  Shambuttee,  the  mother  of  the 
plaintiff,  to  recover  a  portion  of  this  very 
property,  and  was  unsuccessful.  These  pro- 
ceedings are  wholly  inconsistent  with  the 
theory  that  the  alienations  were  simply  a 
sham. 

In  the  present  case  some  of  the  witnesses 
examined  by  the  plaintiff  depose  to  the  fact 
that  Lall  Jhee  was  in  possession.  We  may 
also  observe  that  the  plaint  does  not  allege 
that  the  alienation  to  Lall  Jhee  was  a  sham, 
but  that  it  was  invalid,  because  it  was  made 
without  the  consent  of  the  son  and  in  the 
absence  of  any  legal  necessity. 

The  decision  of  the  Judge,  that  the  aliena- 
tions were  wholly  fictitious,  appears  to  us 
to  be  founded  upon  an  assumed  state  of 
facts  which  is  contrary  to  the  case  started  in 


the  plaint  by  the  plaintiff.  For  these  rei- 
sons  we  find  that  the  sale  by  Zalim  Singk 
to  Lall  Jhee  was  not  a  fictitious  transactioiiT 
that  the  title  and  possession  became  vested 
in  Lall  Jhee,  who  reconveyed  to  Shambaitcf. 
Whether  such  alienation  w^as  valid  aoder 
the  Hindoo  Law  or  not  will  be  considered 
if  necessary,  after  deciding  whether  the  ssit 
of  the  plaintiff  is  barred  by  the  Statute  c^ 
Limitations  as  contended  by  the  defendaats 
in  their  cross-appeal. 

Before  leaving  this  part  of  the  case,  ¥c 
may  observe  that  the  defendant  No,  i  «3 
not  a  party  to  the  suit  in  which  the  Conit 
expressed  an  opinion  that  the  alienations 
were  fictitious.  Moreover,  that  opinion  was 
expressed  in  the  absence  of  the  strong  evi- 
dence to  the  contrary  adduced  by  the  defend- 
ant No.  I,  viz,,  the  proceedings  in  the  cased 
Motee  Singh  versus  Zalim  Singh  and  I-il! 
Jhee  intervenor,  and  those  in  the  suit  d 
Kuiabuttee  versus  Shambuttee. 

In  deciding  this  question,  we  have  to  con- 
sider, first,  when  was  the  plaintiff  bom: 
second,  when  did  the  plaintiff's  cause  of 
action  arise  ? 

On  the  first  point  the  Judge  has  held  that 
the  plaintiff  was  born  subsequent  to  the 
alienation  by  his  father  Zalim  Singh  to  LaO 
Jhee,  which  took  place  in  November  1841. 
If  this  finding  be  correct,  the  plaintiff  mast 
fail,  and  this  much  his  learned  Coanselai- 
mits.  After  hearing  the  whole  of  the  eti* 
dence  read,  we  are  of  opinion  that  tk 
evidence  adduced  by  the  plaintiff  is  moit 
satisfactory  than  that  adduced  by  the  de- 
fendant. The  plaintiff  has  been  examined. 
and  he  gives  the  date  of  his  birth  » 
prior  to  the  alienation;  his  witnesses^  wiM\ 
from  their  connection  wiih  the  family,  wen 
in  a  better  position  to  remember  events  of 
this  description  than  the  witnesses  for  the 
defendants,  depose  to  the  same  effect.  We 
are  not  disposed  to  attach  the  same  import- 
ance to  the  evidence  of  the  witness  BijBMk 
J  ha  as  the  Judge  does.  This  person 
depose,  of  his  own  knowledge,  that 
teepun  or  memorandum  of  date  of  1 
&c.,  and  from  which  a  horoscope  is 
pared,  which  this  witness  produced  in 
and  which  purports  to  fix  the  date  erf 
plaintiff's  birth  as  subsequent  to  the  al 
tion  was  written  by  Hur  Kool^  the 
of  the  witness,  who  is  alleged  to  ba'we 
the  astrologer  of  the  family.  Hur 
is  dead.  We  may  also  obsein^  that 
plaintiff  petitioned  the  Judge  to 
Mussamut  Shambuttee,  the  plaintilTs 
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the  best  of  witnesses  in  matters  of  thi^  charac- 
ter, but  the  Judge  for  no  good  reason  omit- 
ted to  do  so. 

Finding,  therefore,  that  the  plaintiff  was 
born  before  the  alienation,  we  proceed  to 
consider  >yhen  his  cause  of  action  arose. 
The  Judge  has  held  that  the  cause  of  action 
accrued  from  the  death  of  the  father,  which 
took  place  on  the  nth  Magh  1271  F.  S. 
If  this  finding  be  correct,  the  suit  is  well  in 
time,  and  it  will  become  necessary  to  enter 
into  the.  question  of  the  validity  or  other- 
wise of  the  alienation  by  Zalim  Singh  to 
Lall  Jhee,  a  point  which  has  been  fully  ar- 
gued before  us,  as  we  were  anxious,  in  case  of 
the  case  being  appealed  to  a  higher  Court, 
to  leave  no  part  of  the  case  untouched. 

We  are  of  opinion  that  the  Judge  is  clear- 
ly wrong  in  holding  that  the  plaintiff's  cause 
of  action  accrued  f rbm  the  death  of  his  father 
Zalim  Singh.  The  date  of  the  alienation, 
or,  at  all  events,  of  the  possession  under  it, 
must  be  considered  as  the  starting  point 
from  which  the  Statute  commenced  to  run 
against  the  plaintiff.  The  plaintiff,  having 
an  equal  right  with  his  father,  was  competent 
to  sue  to  set  aside  the  alienation  of  his  father 
during  the  lifetime  of  his  father ;  and,  unless 
under  legal  disability  owing  to  minority  at 
the  time  the  sale  was  made,  he  ought  to  have 
brought  his  suit  within  the  prescribed  period 
from  the  date  of  alienation.  The  alienation 
took  place  in  1841.  The  suit  is  brought  in 
1866;  it  is,  therefore,  clearly  beyond  time, 
unless  the  plaintiff  was  a  minor  at  the  time  the 
alienation  was  made.  Now,  as  we  have  found 
that  the  plaintiff  was  bom  in  September  1841, 
It  is  clear  that  he  was  under  legal  disability 
in  November  1841  when  the  alienation 
was  made.  The  plaintiff  being  the  pro- 
prietor of  an  estate  paying  revenue  direct 
to  the  Government,  his  minority  extends 
to  the  end  of  the  eighteenth  year.  .S"^^  Sec- 
tion 2,  Regulation  XVI.  of  1 793.  It  has  been 
held  by  this  Court  in  the  case  of  Boycuntnath 
Cbowdhry  versus  N.  P.  Pogose,  Weekly 
Reporter,  Volume  5,  p.  2,  that  "minority 
19  a  legal  personal  disability ;  it  may  be 
placed  arbitrarily  at  one  age  or  another. 
But»  having  been  determined  to  extend  either 
generally  or  as  to  a  particular  class  up  to  a 
certain  age,  it  is  accompanied  by  complete  dis- 
ability unlets  the  law  has  expressly  declared 
othervrise.  Now,  the  words  of  Section  a. 
Regulation  XVI.  of  1 793»  clearly  extend  the 
tehn  hi  minority  to  a  class  of  persons,  but 
do  not  limit  it  to  a  class  of  subjects.  We 
have  no  doubt/  therefore,  that  they  extend  the 


legal  disability  attending  minority  to  any 
act  of  a  proprietor  of  estates  under  the  full 
age  of  eighteen  years." 

The  plaintiff  was  born  in  184 1  ;  he  was, 
therefore,  under  the  provisions  of  Section  2, 
Regulation  XVI.  of  1793,  of  full  age  in  1859, 
This  suit  ought,  therefore,  to  have  been  com- 
menced within  three  years  from  the  time 
when  the  disability  ceased  (Section  11,  Act 
XIV.  of  1859);  ^^^  i^  ^^'^s  ^0^  instituted  until 
1866,  and  it  is,  therefore,  clearly  beyond  time. 

Mr.  Doyne,  the  Counsel  for  the  plaintiff, 
has  raised  an  ingenious  argument  which  is  not 
to  be  found  in  the  pleadings,  and  which  to  our 
minds  is  neither  involved  in,  nor  consistent 
with,  the  case  of  the  plaintiff  as  put  by  hiiii, 
viz.,  that  the  re- transfer  to  Shambuttee  by 
Lail  Jhee  \tas  to  Zalim  Singh,  Shambuttee's 
name  only  being  used,  and  that,  therefore, 
the  properties  became  again  vested  in 
Zalim  Singh,  clothed  with  all  the  attributes 
of  ancestral  property,  and  remained  vested 
in  Zalim  Singh,  until  the  sale  in  execution  in 
1857,  as  the  properly  of  Shambuttee,  from 
which  year  the  plaintiff's  cause  of  action 
accrued. 

Now,  in  the  first  place,  this  is  not  the 
plaintiff's  case.  He  says  that  the  sale  to 
Shambuttee  by  Lall  Jhee  was  invalid,  not 
being  for  a  legal  necessity.  There  is  no  allega- 
tion that  the  beneficial  title  was  in  Zalim 
Singh,  and  that  the  transaction,  in  as  far  as 
Shambuttee  is  concerned,  was  benamee.  Again 
there  is  no  evidence  that  the  sale  to  Sham- 
buttee was  a  sham,  or  that  she  had  no  means 
of  her  own  of  acquiring  the  property  inde- 
pendent of  her  husband.  In  fact,  the  suit 
of  the  wife  of  the  plaintiff  against  Shambut- 
tee, for  the  recovery  of  a  portion  of  the  pro^ 
perty  purchased  by  Shambuttee  frpm  Lall 
Jhee,  is  ^uite  inconsistent  with  the  theory 
that  the  beneficial  title  was  all  along  in 
Zalim  Singh. 

Being,  therefore,  of  opinion  that  the  suit 
of  the  plaintiff  is  barred  under  the  Statute 
of  Limitation,  we  reverse  the  decision  of  the 
Judge,  dismiss  the  plaintiff's  claim  and 
this  appeal,  decreeing  the  cross- appeal  of  the 
defendants,  Nos.  i,  2,  3, 4,  and  5,  with  costs  of 
both  Courts  bearing  interest. 

With  reference  to  the  case  of  the  defend- 
ants Nos.  7  and  8,  we  observe  that  they 
claim  through  a  deed  of  gift  made  by  Zalim 
Singh  to  his  eldest  son  Brijo  Bhookun 
Singh  in  1837.  The  plaintiff  by  his  own 
statement  was  born  in  184 1.  In  this  case, 
too/  the  plaintiff  in  his  examination  admits 
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^priof  to  decree.  By  Sectkm  so,  H  s 
enacted  that,  save  as  is  in  the  Act  etbenk 
provided,  the  proceedings  in  chil  smu  a 
the  Recorder's  Coart  shall  be  regulated  bf 


this  deed  of  gift,  and  the  fact  of  the  separa- 
tion of  the  donee  Brijo  Bhookan  from  his 
father  Zaiim  Singh,  the  donor  receiving  as 
his  share  the  estates  covered  by  the  deed  of 

gift.  It  is,  therefore,  clear  that  the  plaintiff's  '  the  Code  of  Civil  Procedure.  Sectioii ;; 
claim  as  against  these  defendants  is  wholly  is  the  Section  which  gives  an  appeal  b 
untenable,  and  that  his  plaint  and  appeal ,  this  Court.  It  is  as  follows:  **in  iff 
must  both  be  dismissed  with  costs  of  botb  |  **suiis  heard  and  dtttrmined  by  a  Recoil 
Courts  payable  with  interest  by  the  plaintiff  ,  *'  under  this  Act,  in  which  the  amoint « 


to  the  defendants  Nos.  7  and  8. 


The  29th  May  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Appeal  (from  Rangoon  Recorder^  Court)— In« 
terJocutory  orders— Section  B3,  Act  VIIL  of 
1859. 


''  value  of  ti^  suit  shall  exceed  Ikrtt  ^ 
**saHd  rupees,  and  be  less  ihan  ItH  /i» 
*^sand  rupees,  an  appeal  sball  lie' to  Ac 
"  High  Court  of  Judicature  at  Fort  Wito 
"in  Bengal,  subject  to  the  rules  cosuiMd 
"  in  the  said  Code  of  Civil  Piocedore  «■ 
*^  gar  ding  Regular  Appeals" 

Section  39  defines  the  cases  in  whida 
appeal  will  lie  to  the  Privy  Council. 

The  present  case  does  not  fall  vithtii  & 
provisions  of  Section  27;  for,  as  I  reanitli 
Section,  it  merely  enacts  in  effect  that,  «te 
a    suit  between  3,000    rupees  and  io,cix 


Case  No.  904  of  1866. 

Miscellaneous  Appeal  from  an  order  passed  n,pees,  in  amount' or  value,  itfx^«ifc«^ 

by  the  Recorder  of  Rangoon,  dated  the  12th  ,  ^^  determined  by  the  Court  of  the  Reco*. 

November  1866.  I  ^    regular    appeal    will    lie   to  this  Cout 

Ahmed  Ali  Mahomed  (Defendant),  1  It  is  from  the  final  decree  made  in  ihc  rf 

Appellant,  \  by  the  Court  of  the  Recorder  that  an  isffd 

is  gfven  by  Section  27:  and  it  is  qaite  im- 
possible to  construe  the  words  ''  suits  kfli 
and  determined''  as  referring  to  or  indsdHl 
interlocutory  orders  passed  in  the  cuie 
prior  to  the  suit  "  being  heard  and  ddci- 
mined."  It  appears  to  me  to  be  clearlli 
Act  XXI.  of  1863  contemplates  no  aff^ 
to  the  High  Court  save  a   regular  app 


versus 

Messrs.  Gladstone,  Wyllie,  &  Co.  (Plaintiffs), 

Respondents, 

Afessrs,  R.  V,  Doyne  and  Fergusson  for 

Appellant. 

Mr.  A.  T.  T.  Peterson  for  Respondents. 


No  appeal  lies  to  the  High  Court,  under  Section  27,  ;  from  the  decree  made  after  the  suit  bas  be0 

:t  XXI.  of  1863,  from  an  interlocutory  order  of  the    ^^j^^     ^„^      determined.       The      SeCtiOB  ^ 

moreover,  inapplicable  to  the  present  lA 
inasmuch  as  it  is  a  suit  for  more  ^ 
10,000  rupees. 

It  is  unnecessary  to  consider  the  efedf 
Section  39,  as  that  Section  relates  oiifr  I 
appeals  to  the  Privy  Council.  Nor  nw' 
decide  whether,  under  any  circumstttrt^ 
there  is  any  appeal,  under  Act  Vlll.  df 
from  an  order  to  furnish  security  f 
security  in  the  sum  of  9,cxx>  rupees.     The    under  Section  83.    If  any  ap{)eal.ext^ 


Act 

Recorder  of  Rangoon  passed  before  judgment  in  the 
suit — e.g",,  one  passed  under  Section  83,  Act  VI 1 1,  of 
1S59,  directing  a  defendant  to  furnish  security. 

j^i/^cr^.— Whether,  under  Act  VIU.  of  1S55,  there  is 
'any  appeal  from  an  order  to  furnish  security  under 
Section  83. 

Macpkerson,  J, — This  is  an  ap't)eal  from 
an  order  passed  by  the  Court  of  the  Recorder 
of  Rangoon  under  Section  83  of  Act  VIII. 
of  1859,  directing  the  appellant  (who  was 
the  defendant  in  tlie  Court  below)  to  furnish 


fiM 


is  by  reason  of  the  provision  ^ontJ__ 
the  concluding  Clause  of  Section  85,  w^ 
"  Any  order  for  the  attachment  efl 


savs 


perty  under  the  preceding  Section  s 
open  to  appeal  by  the    defendant* 


order  was  passed  in  a  suit  brought  to  re- 
cover 91,522  rupees,  nearly  the  whole  of 
which  sum  was  composed  of  the  price  of 
goods  bargained  and  sold  by  the  plaintiffs  to 
the  defendant. 

I  think  that  there  is   no  appeal   to  the  '  order  which  is  the  subject  of  the 
High    Court    against    such    an    order.    It  j  appeal  was  not  an  order  for  ihi  at 
seems  to  me  that  the  Act  constituting  the  !  of  properly  under  Section  84,  but  an 
Court  of  the    Recorder   of    Rangoon,  Act ;  to  furnish  security  under  Section  ^i; 
XXI.  of  1863,  does  not  give  any  right  of   may   be  very    much    doutled   wW 
appeal    to   this    Court   from    interlocutor}' '  falls  with'm  the  latter  Clause  of  SccSol| 
orders   passed    in   the    course  of   a   suit  at  all. 
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But,  supposing  an  appeal  did  lie  to  the 
Eriigh  Court,  I  am  of  opinion  that,  on  the 
cnerits,  ihe  order  which  the  I-ower  Coiirt 
made  ought  to  be  affirmed.  An  order  for 
.he  attachment  of  the  defendant's  property 
^vhich  order  is  not  the  subject  of  this  ap- 
:>eal)  was  in  the  first  instance  granted  by  the 
Recorder's  Court  in  the  most  irregular  man- 
ler,  on  very  insufficient  grounds,  and  with 
m  utter  disregard  of  the  provisions  of  the 
C^ode  of  Civil  Procedure.  .  But  this  order 
xras  subsequently  set  aside,  and  the  order 
jO  furnish  security  (out  of  which  the  pre- 
lent  appeal  arises)  was  substituted  for  it. 
rhe  latter  order  was  made  in  the  presence  of 
ill  the  parties,  and  after  the  matter  had  been 
uliy  discussed;  and  it  seems  to  have  been 
substantially  right  in  itself.  Under  such 
:ircumstances,  I  do  not  think  that  this  Court 
>ught,  in  appeal,  to  set  aside  the  order  on  the 
ground  of  the  irregularity  of  the  original 
proceedings  which  led  up  to  it. 

Mr.  Doyne  for  the  appellant  argued 
strongly  that  there  ought  to  be  uberrima 
Hdes  in  all  applications  for  attachment  before 
udgmefif,  and"  that,  as  the  plaintiffs  are 
ttatid  by  the  Recorder  to  have  obtained 
;he  original  order  for  attachment  by  conceal- 
ng  the  fact  that  they  had  in  their  possession 
he  very  goods  to  recover  the  price  of  which 
fras  the  object  of  ^he  suit,  the  Lower  Court 
vas  bound  to  have  set  aside  the  attachment, 
md  to  have  rejected  the  plaintiff's  applica- 
ion  in  IqIo. 

It  certainly  has  been  repe^^tedly  and 
l)OSt  properly  decided  that  in  all  such  cases 
heremust  h^jubujUma  fides  on  the  part  of 
l^~ plaintiff  •  and  that,  \ybere  the  most  per- 
ect  goo3^  faith  is  wanting,  the  application 
tanitd"  be  rejecied.'  There  is  no  question 
te'lo'lhe'geneHrrule.  But  it  is,  in  my  opi- 
lign,  very  questionable  whether  there  really 
yas  any  concealment  on  the  part  of  the 
iilatntiffs  when  they  made  their  application. 
ilri  Steel,  one  of  the  plaintiffs,  gave  his 
leposition  in  CouYt  in  support  of  the  appli- 
fation :  indeed,  it  was  upon  his  deposition 
done  that  it  was  granted.  But  he  was 
(objected  to  no  proper  examination  by  the 
^pUrt;  and,  although  he  certainly  does  not 
>s^  that  he  still  holds  the  goods  for  which 

IP  is  suing,  he  was  never  asked  the  ques- 
,0n,  nor  whether  he  had  in  his  possession 
^y  goods  of  the  defendant  or  any  security 
*<it  the  money  due  by  him.  Then,  the  plaint 
Mng  on  the  face  of  it  for  the  recovery  of 
1^  price  of  goods  bargained  and  sold---of 
ioods  of  which  the  defendant  had  failed  to 

Vol.  VII. 


take   delivery— it    was    almost    necessarily 
suggestive   of  the  fact  that  the  goods  re- 
mained in  the  plaintiff's  possession.     Under 
such  circumstances,  it  seems  to  me  rather 
hard  to  attribute  bad  faith  to  Mr.  Steel  for 
not  having  expressly  stated  to    the    Court 
that  those  goods  still  remained  in  his  hands 
undelivered.     However    that    may    be,    the 
Recorder,  when  the  parties  were  before  him 
on  the  application  to  set  aside  the  attach- 
ment,   received    certain    further    statements 
and  explanations,  and,  on  the  whole,  was  so 
far  satisfied  with  them,-  and  with  the  case 
made  for  the  plaintiffs,  that,   although  he 
set  aside  the  attachment,  he  made  the  order 
to  furnish  security  which  is  now  before  us. 
The  Recorder  having  taken  this  view  of  the 
conduct  of  the  parties,  my  opinion  of  the 
course  adopted  by  the  plaintiffs  would  need 
to  be  much  more  unfavorable  than  it  is, 
before  I  should  think  it  right,  sitting  as  an 
Appellate  Court,  to  set  aside  the  order  on 
the  ground  of  there  having  been  a  want  of 
good  faith  in  the  original  application. 

I  think  that  this  appeal  ought  to  be  dis- 
missed with  costs. 

Bayley,  /.— 1  concur  in  this  judgment. 
These  words  of  Section  27,  ''all  suiis  heard 
and  delermined;'  cannot  be  made  to  apply  to 
interlocutory  orders,  such  as  that  in  respect 
to  the  giving  security  for  9,000  rupees  in 
this  case,  before  the  suit  is  heard  or  deter- 

« 

mined.  In  this  view,  Section  27  does,  in 
fact,  not  allow  this  appeal.  I  also  am  of  opi» 
nion  that,  if  it  should  be  ruled  that  there  be 
an  appeal  to  this  Court,  the  view  taken  by 
Mr.  Justice  Macphcrson  on  the  merits  of 
this  appeal  is  the  correct  view,  and  that 
it  is  so  for  the  reasons  given  in  his  jtldj* 

ment. 
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The  29th  May  1867. 

Present:  ' 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Adjustment  (throttg:h  Court). 

Case  No.  48  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan,  dated  the 
2^tk  November  1S66,  reversing  an  order 
passed  by  the  Moonsiff  of  Sonamookhy^  dated 
the  2ph  January  1S66. 

Thakoor  Lall  Missree  (Decree-holder), 

Appellant^ 

versus 

Kanye  Lai  Tewaree  (Judgment-debtor), 

Respondent. 

Baboo  Nil  Madhuh  Sein  for  Appellant. 

Baboo  Rajendurnath  Bose  for  Respondent. 

A  letter  from  a  decree-holder  to  his  vakeel  to  put  in 
an  acknowledgment  into  Court  is  not  a  settlement  out 
of  Court  certified  to  the  Court  in  the  manner  required 
by  Section  206,  Act  VI 11.  of  1859,  to  warrant  further 
investigation  in  the  matter. 

Loch,  J. — In  his  petition  of  appeal  to  the 
Judge,  the  debtor  states  that  he  informed 
the  Moonsiff  that  the  decree-holder  had  re- 
ceived the  amount  due  to  him,  and  had 
given  him  a  letter  to  his  vakeel  *to  put  in 
an  acknowledgment  into  Court,  and  he 
prayed  the  Moonsiff  to  summon  the  decree- 
holder  who,  he  was  sure,  would  not,  on  ex- 
amination, deny  his  handwriting.  We 
think  the  Judge  was  wrong  in  ordering 
further  investigation  in  this  matter,  for  this 
was  clearly  a  settlement  out  of  Court,  and 
was  not  certified  to  the  Court  in  the  manner 
required  by  Section  206.  If  enquiries  were 
allowed  in  cases  such  as  this,  decree-holders 
would  be  exposed  to  be  continually  harassed 
)2y.  .fraudulent  debtors.  We  reverse  the  or- 
*der  of  the  Judge,  and  decree  the  appeal  with 
costs. 


The  29ih  May  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gloic 

Judges. 

Section  240,  Act  VI IL  of  1859— Alienaliaii ifar 

attachment. 

Case  No.  145  of  1867. 

Special  Appeal  from   a  decision  passed  ^ 
the  Judge  of  Rajshahye^  daied  ike  sod  \ 
December     1S66,     affirming     a    dedsm 
passed  by  the  Principal  Sudder  Amea  tf 
that  District,  dated  the  4th  April  186^ 

Jadubanund  Roy  (Defendant),  AppeUaai, 

versus 

Beejoy  Gobind  Chowdhry  (PlainlHf), 
Respondent, 

Baboos  Sreenath  Do*s  and  Bhuggobvitf 
Churn  GMse  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondest* 

Any  alienation  of  property  after  attachment  is  fl^rf 
under  Section  240,  Act  VIII.  of  1859. 

Glover,  J. — There  appears  to  be  M 
ground  for  this  appeal.  The  private  sde  i& 
the  special  appellant  was  made  confessd^ 
at  a  time  when  the  property  was  alrei^ 
under  attachment  in  satisfaction  ol  koaAis 
decree;  and  the  words  of  Sectioq  240^  At 
VIII.  of  1859,  leave  us  no  option  M  • 
declare  the  private  alienation  tUegal.  Tk* 
is  no  exception  made.    The  words  us^  i* 

any  alienation  after  attachment. 

* 

We  agree  with  the  Jttdge,  and  disniis^'tti 
special  appeal  with  costs. 
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The  JQth  May  1867. 

Pnsenl: 

The  Hon^le  H.  V.  Bayley  and  W. 
Maikby^  Judges, 

Rent— Enbaacemeat— Payment 

Case  No.  251  of  1867  under  Ad  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  daled  the  3rd 
December  1S66,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District i  dated  the  2jth  August  1866, 

Ranee  Shurno  Moyee  (Plaintiff),  Appellant, 

versus 

Kashee  Kant  Bhattacharjee  and  others 
(Defendants),  Respondents. 

Saboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Appellant. 

Baboo  Kishen  Dyal  Roy  for  Respondents. 

Where  a  tenant  pays  money  to  his  landlord  on  account 

of  rent  withoat  any  specification,  whether  the  payment 

was  for  old  or  enhanced  rent>  the  landlord  is  at  liberty 

to  credit  the  payment  as  he  thinks  fit. 
» - 

^^      Bayley,  J, — ^The  grounds  taken  in  this 
'fecial  appeal  are  these : — 

,j  I.  That  the  Lower  Appellate  Court  has 
*  iw^rbngly  held  that  a  fresh  notice  to  enhance 
'  S*its  necessary. 

11.  That  it  had  wrongly  considered  that 
'^  the  JO  rupees  paid  as  rent  by  defendant  were 
.'  fitid  at  the  old  rates.  • 

*    III.  Th}t  the   onus  of  proving  that  the 
30  rupees  were  not  paid  on  account  of  the 
old  rates  of  jumma  was  wrongly  put  on 
^^^plainiiff.   . 

Plaintiff  sued  for  rents  at  an  enhanced 
rate  under  a  notice,  and  agreejibly  to  the 


provisions  of  Sections  13  and  17  of  Ad  X. 
of  1859. 

Defendant's  plea  was  that,  as  the  plaintiff 
had  received  rents  (30  rupees)  from  defendant, 
plaintiff  must  be  supposed  to  have  received 
them  for  the  jumma  at  the  old  rates,  and 
so  to  have  acquiesced  in  defendant's  plea  that 
he,  plaintiff,  could  have  no  claim  to  enhanced 

Defendant  also  pleaded  a  mokurruree 
lease. 

.  Both  the  Lower  Courts  held  that,  as  the 
receipt  given  by  plaintiff  did  not  contain 
any  specification  that  the  30  rupees  paid 
were  on  account  of  a  jumma  at  enhanced 
rates,  plaintiff  must  be  supposed  to  have 
accepted  the  money  in  the  view  that  the 
old  were  the  proper  rates. 

They,  accordingly,  dismissed  plaintiff's 
suit. 

The  plaintiff,  special  appellant,  urges  (as 
above  set  forth)  that  this  is  an  incorrect 
judgment  below. 

We '  have  no  hesitation  in  saying  that 
we  are  of  that  opinion,  and  that  the  judg- 
ment of  the  Lower  Appellate  Court  must 
be  reversed. 

Had  the  defendant  specified  in  his  invoice 
of  payment  that  the  30  rupees  were  on  ac* 
count  of  the  old  and  smaller  jumn^a  of  80 
rupees,  or  had  he  declined  to  accept  a 
receipt  from  plaintiff  without  its  containing 
an  entry  to  that  effect,  plaintiff  could  only 
have  credited  that  payment  to  the  old  and 
smaller  jumma  of  80  rupees,  or  not  received 
the  money.  Defendant,  however,  sent  the 
money  to  plaintiff  ''on  account  of  rent'* 
without  any  reservation  of  direction 
on  accdunt  of  what  amount  of  jumma  it 
should  be  considered  a  payment  in  credit. 
Under  such  circumstances,  the  rule  of  law 
is  that  plaintiff  may  credit  the  payment  as 
he  thinks  fit,  and  is  not  bound  to  credit  It 
to  the  old  jumma,  or  to*  prove  that  it  was 
made  on  account  of  the  enhanced  jumma  pf 
208  rupees. 

The  I^wer  Appellate  Court's  judgment 
is  reversed  on  this  point,  and  the  case  is 
remanded  to  be  re-tried  in  respect  to  defend- 
ant's plea  of  a  mokurruree  pottah,  or  any 
other  pleas  which  may  legitimately  arise  in 
the  case. 

Remand  accordingly. 
Jfarkby,  ^.— I  concur. 
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The  30th  May  1867. 

Present : 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusiicey  and  the  Hon'ble  G.  Loch,  J.  P. 
Norman,  F.  B.  Kemp,  L.  S.  Jackson,  A.  G. 
Macpherson,  and  W.  Markby,  Judges, 

JUetlers    Patent -*  Appeal  (from  jadipnent   of 
Senior  Judge  of  Division  Bench  of  High  Court 
.  in  civil  api^Uate  jurisdiction). 

Petition  connected  with  Special  Appeal 
No,  jj6  of  1866. 

Ranee  Shurno  Moyee,  Petitioptcr, 

versus 

Luchmeeput  Doogur  and  others,  Opposite 

Party, 

Bahoos  Sreenath  Doss  and  Bhuggohutty 
Churn  Ghose  for  Petitioner. 

Mr,  R,  T,  Allan  and  Bahoo  Dwarkanath 
Mitter  for  Opposite  Party. 

An  appeal  lies,  under  Section  15  of  the  Letters  Patent 
of  the  High  Court,  to  the  Court  at  large  from  the  judg- 
ment (not  being"  a  sentence  or  order  passed  or  made  m 
a  criminal  trial)  of  a  Division  Court  in  the  exercise  of 
appellate  jurisdiction,  when  the  Judges  of  such  Court 
are  equally  divided  in  opinion,  and  do  not  amount  in 
number  to  a  majority  of  the  whole  of  the  Judges. 

In  this  case  a  rule  was  granted  on  the  23rd 

January  1867*  for  the  opposite  party  to  show 
cause  why  an  appeal  should  not,  under  Sec- 
tion J  5  of  the  Letters  Patent  of  the  High 
Court,  be  admitted  to  the  Court  at  large  from 
the  judgnient  (not  being  a  sentence  or 
order  passed  or  made  in  a  criminal  trial)  of 
a  Division  Court  in  the  exercise  of  appellate 
jurisdiction,  when  the  Judges  of  such  Court 
are  equally  divided  in  opinion,  and  do  not 

tamount  in  number  to  a  majority  of  the 
whole  of  the  Judges. 

The  opposite  party  accordingly ^ appeared 
this  day,  and,  being  unable  to  show  cause  to 
the  contrary,  the  rule  was  made  absolute, 
the  judgment  of  the  Court  being  delivered 

'^as  follows:— - 

"  Peacock,  C,  J, — When  this  rOle  was 
moved  for,  I  expressed  my  views  at  length, 
not  as  binding  upon  me  in  case  I  should 
be  satisfied  upon  argument  that-  I  was 
wrong,  but  merely  that  Counsel  might  know 
the  views  which  I  took,  in  order  that  they 
might  point  out,  if  they  could,  in  what  re- 
spects they  were  erroneous.  No  arguments 
have  been  adduced,  and  Mr.  Allan  (who 
appears  for  the  opposite  party)  sa.y«  that  he 
does  not  think  that  be  can  show  on  behalf 

•  Sec  ante,  p.  52. 


of  his  client  that  the  reasoning  in  that  judge 
men t  is  unsound .  U  nder  these  circumstascts 
I  think  it  unnecessary  to  go  through  ibal 
judgment  again.  I  could  not  add  anjtliios 
to  it.  All  that  is  necessary  for  me  to  sai 
is  that  I  adhere  to  the  opinion  which  I  tha 
expressed,  that  an  appeal  will  lie.  All  my 
learned  brothers  agree  in  this  opinion,  exqit 
Mr.  Justice  Louis  Jackson;  who  has  sooe 
liule  doubt  in  the  matter. 


The  rule  is  made  absolute,  and  fe 
petitioner  will  be  at  liberty  to  file  an  appeal 
within  a  month. 

yackson,  J, — I  need  hardly  say  thai  it 
is  with  very  strong  diffidence  as  to  ik 
correctness  of  my  own  judgment  or  of  mj 
own  sentiments  in  this  matter  that  I  \'eolnie 
to  express  even  the  flight  degree  of  hesii* 
alion  which  remains  on  my  mind  in  resped 
of  the  right  decision  of  this  point.  I  confess 
that  some  slight  residuum  of  doubt  reioaifis 
on  my  mind  for  this  reason,  that  it  sccbs 
to  me  that  the  whole  subject  of  appcili 
from  decisions  of  this  Court,  whether  in  la 
appellate  or  its  original  jurisdiction,  iswi 
contained  in  Section  15  of  the  Letters  Pateit, 
but  is  contained  in  the  two  Sections  15  andjj 
taken  together.  In  the  conclusion  of  Sec- 
tion 1 5  are  these  words  :  "  But  that  the  r^ 
"  of  appeal  from  other  judgments  of  thesaH 
"  High  Court,  or  of  such  Division  Cwrt. 
"  shall  be  to  us,  our  heirs,  or  successors,  ioo« 
"  or  their  Privy  Council,  as  hereinafter  pw- 
"  vided.'' 

These  words  appear  to  me  to  make  i 
indispensably  necessary  that  the  two  Sccto 
should  be  considered  together  so  as  to  aiW 
a  consistent  interpretation.  I  am  still  it 
dined  to  think  with  very  great  dcfcrwce 
that  Section  39  appears  to  divide  aK>e» 
from  judgments  of  this  Court  deliveied  « 
the  appellate  side  and  appeals  ^romj^ 
ments  of  this  Court  in  its  original  jttfWj^ 
tion,  and  that  Section  15  ought  »  |J 
construed  so  as  to  be  in  accordance  «» 
the  meaning  of  Section  39.  But,  wilh  w 
weight  of  the  unanimous  judgment  of^ 
of  my  learned  brothers,  including  His  I^ 
ship  the  Chief  Justice,  against  me,  I  <to  "* 
think  I  shall  be  justified  either  in  tokiogi? 
the  time  ofnhe  Court  or  of  the  pubfe  * 
in  suggesting  to  the  parties  the  taW 
possibly  of  still  further  proceedings  i»  ^ 
case,  by  doing  more  than  to  throw  oat^ 
expression  of  the  slight  hesitation  1  ** 
feel.  I  do  not  wish  formally  to  disseiiioj' 
the  judgmenii  of  the  CourU  I  lhe»** 
concur  in  it. 
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The  30th  May  1867. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Fraudulent  Conveyance  by  Husband  to  Wife. 

Case  No.  351  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chiiia- 
gong,  dated  the  30th  December  1866,  re-' 
versing  a  decision  passed  by  tke  Moonsiff 
of  Sittakoond,  dated  the  23rd  January 
1S66, 

m 

Shaikh  Mahomed  BuseerooUah  Chowdhry 
(one  of  the  Defendants),  Appellant , 

versus 

Abemoonissa  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

If  a  man  largely  indebted  executes  a  conveyance  of 
)ropcrty  to  his  wife  as  in.  satisfaction  of  dower,  the 
x>nveyance  is  void  as  against  his  creditors  if  executed 
pr  the  fraudulent  purpose  of  keeping  the  property  in  his 
►wn  hands  out  of  the  reach  of  the  creditors.  So  also  a 
»nveyance  by  a  man  in  such  circumstances  to  his  wife 
s  fraudulent  and  void  if  no  dower  is  due,  and  the  con- 
neyance  is  voluntary,  and  not  made  in  satisfaction  of  any 
lebt  due  to  him . 

Norman  J  J.— This  is  a  suit  by  the 
plaintiff  to  establish  her  title  to  certain  pro- 
perty, alleged  to  have  been  obtained  by  her 
n  gift  from  her  husband,  against  the 
defendant  who  caused  the  same  property  to 
;>e  gold  in  execution  of  a  decree  against  the 
plaintiff's  husband. 

The  plaintiff  alleges  that  the  property 
10  dispute  >vas  conveyed  to  her  on  the  17th 
Bysack  12 16  Mughee  (A.  D.  1855)  in  lieu 
of  dower  secured  to  her  by  a  kabinamah 
[)f  the  Mughee  year  1191. 

The  defendant  alleges  that  the  conveyance 
Lo  the  plaintiff  was  fraudulent. 

The  Principal  Sudder  Ameen  finds  that 
the  plaintiff's  kobalah  was  executed  four 
years  before  the  date  of  the  decree,  in  favor 
pf  the  plaintiff.  He  says  that  **the 
"  defendant  has  stated  that,  at  the  time  when 
**  the  transfer  was  made,  the  plaintiff's  hus- 
*'  band  was  liable  for  the  amount  of  the 
*' original  debt  covered  by  the  decree;  but 
•'  that  this  .is  simply  an  irrelevant  state- 
"ment."  Again,  he  makes  no  enquiry 
whatever  into  the  genuineness  of  the  alleged 
ludbinamah»  or  the  fact  whether  the  dower 
alleged  to  have  been  due  to  the  plaintiff  in 
1216  really  was  so  or  not. 


He  thus  omits  to  make  any  enquiry  into 
the  two  most  important  points  in  the  whole 
case.  If  the  dower,  said  to  be  Rupees  2,000, 
was  due  as  alleged,  the  plaintiff's  husband 
had,  no  doubt^  a  right  to  execute  a  convey- 
ance of  this  property,  apparently  worth  less 
than  Rupees  800,  to  his  wife  to  satisfy  the 
debt,  even  if  he  was  indebted  to  other  people. 
But  if,  being  largely  indebted,  though  there, 
were  no  decrees  against  him,  he  executed  a 
conveyance  of  this  property  to  his  wife  to 
whom  he  really  owed  nothing,  or  if  he  exe- 
cuted it  for  the  fraudulent  purpose  of  keep- 
ing the  property  in  his  own  hands,  and  out 
of  the  way  of  his  creditors,  the  conveyance 
woul(j  be  fraudulent  and  void.  So,  again, 
if,  being  largely  indebted,  he  gave  the  pro- 
perty to  his  wife  voluntarily,  and  not  in  pay- 
ment of  a  debt,  the  conveyance  would  be  in 
itself  fraudulent  and  void. 

The  Principal  Sudder  Ameen  has  also 
omitted,  to  try  an  issue  whether,  at  the 
time  of  the  alleged  execution  of  the 
conveyance  to  his  wife,  the  husband  was  of 
sound  mind.  The  first  Court  finds  that  he 
was  not.  There  is  a  decision  filed  with  the 
papers  in  which  an  issue  was  laid  as  to  the 
husband's  sanity.  But  it  does  not  appear 
to  decide  that  he  was  sane  in  12 16  Mughee. 
Nor  is  it  binding  as  a  decision  between  the 
plaintiff  and  the  defendants,  because  the 
decree  in  the  suit  does  not  proceed  on  the 
finding  on  thkt  issue.  The  Principal  Sudder 
Ameen,  in  taking  up  the  case  again,  will 
carefully  look  to  the  possession  as  indicating 
that  property  passed  by  the  kobala  in  1216 
or  otherwise. 


The  30th  May  1867. 

Present: 

The  HoiTble  G.  Loch  and  A.G.  Macpherson, 

Judges, 

Alluvial  Land— Government  as  riparian 
proprietor. 

Cases  Nos.  531  and  543  of  1866. 

Applications  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  Loch  and  Macpher- 
son,  on  the  jrst  July  1S66,  in  Regular 
Appeals  Nos,  pj  and  g6  of  1863,* 

The  Government,  Plaintiff  (Respondent), 

Petitioner, 

versus 

Mussamut  Tabira  and  another.  Defendants 
(Appellants),  Opposite  Party, 


*  SeeVoX,  VI.,  p.  123. 
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Baboo  Kishen  Kishore  Ghose  for 

Petitioner, 

.Mr,  C,  Gregory  for  Opposite  Party. 

The  Government,  when  it  claims  land  as  a  riparian 
proprietor,  must  prove  its  title  like  any  other  private 
proprietor.  When  a  riparian  proprietor  claims  lahd 
«rhich  has  formed  in  front  of  his  estate,  from  which  it  is 
separated  by  a  running  stream,  he  must,  under  Claute 
3,  Section  3,  Regulation  XI.,  1825,  prove  that  the  channel 
between  his  property  and  the  land  claimed  is  fordabie 
at  some  time  of  the  year. 

Loch^J, — ^The  petitioner  has  asked   for 

a  review   of   the  judgment   of  the    Court, 

dated  31st  July  1866,  on  the  ground  that, 

owing  to  the  Lower  Court  having  omitted 

to  frame  the  proper  issue,  the  petitioner  was 

unable  to  bring  evidence  to  prove  that  the 
stream    between   the    main    land    and    the 

alluvial  formation  was  fordabie  at  any  time 

of  the  year;  and  it  is  further  stated  that  the 

Court  is  wrong  in  holding  that  the  plaintiff 

(Government)  must  prove  that  the   stream 

was  fordabie  when  the  alluvion  formed,  such 

an  opinion  being  opposed  to  two  decisions 

of  a  Division  Bench  of  this  Court  reported 

in  II.  Weekly  Reporter,  pages  34-127. 

We  think  these  are  not  sufficient  grounds 
for  admitting,a  review.  The  plaintiff  claims 
the  land,  which  has  formed  in  front  of  his 
estate  from  which  it  is  separated  by  a 
running  stream,  as  an  accession  to  that  estate. 
Plaintiff  knew  perfectly  well  that  he  could 
have  a  right  to  it  under  the  provisions  of 
Clause  3,  Section  3,  Regulation  XL,  1825, 
only  if  the  channel  between  his  property 
and  the  lands  claimed  is  fordabie  at  any 
time  of  the  year.  Plaintiff  knew^  perfectly 
well  that  he  had  to  prove  this,  and,  when 
called  upon  to  produce  his  evidence,  he 
should  have  brought  witnesses  to  establish 
this  fact.  But  it  is  said  that  this  fact  was 
never  denied,  and  it  was  never  put  in  issue. 
Even  if  it  were  not  denied,  it  was  plaintiff's 
duty  to  prove  his  case,  for  it  was  a  material 
part  of  his  case  to  show  that,  under  the 
terms  of  the  law,  he  was  entitled  to  the 
land  claimed.  And,  on  reference  to  the  judg. 
ment  of  the  Lower  Court,  we  think  this  point 
was  sufficiently  clearly  put  in  issue  on  the 
6th  issue,  and  therefore  the  petitioner  has 
no  grotmd  for  saying  that  he  was  taken  by 
surprise,  and  that  he  had  not  an  opportunity 


of  proving  what  the  law  requires  to  be  proved; 
and  we  would  observe  that^  when  the  case 
was  previously  before  us,  the  pleader  for 
the  plaintiff^  respondent,  read  the  evidence 
of  three  witnesses,  with  the  view,  as  under- 
stood by  the  Court,  of  proving  the  poiiit 
by  their  ev-idence,  which  it  altogether  failed 
to  do. 

It  is  unnecessary,  under  this  view  of  the 
petitioner's  ca^se,  to  enter  upon  the  second 
objection  raised  by  him,  as  our  opinion 
on  this  point,  whether  correct  or  othervbe. 
cannot  be  questioned  in  the  absence  of  evi- 
dence as  to  the  state  of  the  stream  whidi 
the  petitioner  has  failed  to  supply.  The 
application  is  dismissed  with  costs. 

Macpherson,  J, — I  also  think  that  this  , 
application  ought  to  be  dismissed  with  costs.  | 
The  Government  claims  these  lands  mere^ 
as  a  riparian  proprietor,  and  mast  prove  its 
title  like  any  other  private  proprietor.  The 
question  as  to  the  channel  being  fordabk 
was  of  vital  importance,  and  has  throu^oot 
been  substantially  in  issue,  although  tl^ 
point  was  not  expressly  declared  by  die 
Lower  Court  to  form  a  separate  formal  issue 
by  itself.  There  was  no  admission  iasfsh 
^ble  to  Government  upon  this  point  by  the 
opposing  parties,  and,  in  the  absence  of  sodi  { 
an  admission,  the  Government  could  doc 
prove  a  title  without  proving  that  tbe 
channel  >vas  fordabie. 

The  review  is,  in  fact,  sought  for  in  order 
that  further  evidence,  which  it  is  said  exists. 
may  be  given  on  certain  points,  as  to  wluch 
the  evidence,  on  which  the  applicant  allowed 
the  case. to  go  to  trial,  was  very  defective. 
But  the  further  evidence  referred  to  vis 
just  as  available  when  this  suit  was  txied 
as  it  is  now.  If  parties  choose  to  allbf 
their  cases  to  go  to  trial  withoat  pottHg 
in  all  their  evidence,  they  are  not  entidot 
to  a  review  afterwards  merely  in  oxdcf !» 
remove  the  results  of  their  own  defin^ 
In  the  present  case,  every  opportunftf  tiis 
given  to  the  parlies  to  put  in  their  evidieiic(: 
and,  if  they  failed  to  avail  themselves  of  lihit 
opportunity,  they  are  not  on  that  giOUM 
entitled  to  a  review. 


It  is  argued  that  our  decision  is  in 
diet  with  those  of  another  Ditision  CoA 
which  are  reported  at  pp.  84  and  isi 
of  II.  Weekly  Reporter.  £ot  the  stale  ^ 
facts  in  those  cases  differs  from  that  In  Ae 
present  case,  and  I  fail  to  $ee  im)r  caofitt 
such  as  affects  the  mOrlts  of  our  judgment. 
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The  31st  May  1867. 

Present : 

rbe  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,* 
G.  Loch,  F.  B.  Kemp,  and  A.  G.  Mac- 
pherson,  Judges. 

^imitatioQ— Sections  20  and  21,  Act  XIV.  of 

i85p— Execution. 

Case  No.  445  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  J.  E.  S.  Lillie,  Judge  of  East 
Burdwan,  dated  the  6th  January  iS66, 

iangaleechurn  Ghosal  (Judgment-creditor), 

Appellant, 

versus 

Bonomalee  MuUick  and  others  (Judgment- 
debtors),  Respondents, 

Bahoos  Obhoy  Churn  Rose  and  Goopeenath 
Mookerjee  for  Appellant. 

Bahoos  Kishen  Kishore  Ghose,  Bamachurn 
Ranerjee,  Shoshee  Rhoosun  Rose,  and 
Greeja  Sunkur  Mozoomdar  for  Respond- 
ents. 

Case  No.  719  of  i866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  A,  Hope,  Judge  of  Sarun,  dated 
the  30th  July  1S66, 

Mohabeer  Persad  (Judgment-debtor), 
Appellant^ 

versus 

Mussamm  Pranputtee  Koer  (Decree-holder), 

Respondent, 

Baboo  Kallee  Kishen  Sein  for  Appellant. 

Bahoos    Mohesh    Chunder    Chowdhry    and 
Bhoivanee  Churn  Dutt  for  Respondent. 

V     AccordinST  to  Sections  ao  and  21,  Act  XIV.  of  1859, 
read  together,  processof  execution  nia)r  be  issued  upon 
decrees  in  force  at  the  time  of  the  passing  of  that  Act 
;3irithin  the  time  mentioned  in  Section  21,  without  any 
{{>rior  proceeding  having  been  taken ;  but,  if  an  applica- 
tion IS  made  to  enforce  such  a  decree  more  than  3  years 
^>after  the   passing  of  the  Act,  no  execution  shall  be 
^■ed  upon  it,  unless  some  proceeding  shall  have  been 
^iaken  to  enforce  it  or  to  keep  it  in  force  within  3  years 
'  next  preceding  tlie  application  for  execution.    If  such 
^foceeding  has  been  taken,  it  is  not  too  late,  although 
*fthe  decree  may  have  been  in  force  at  the  time  of  the 
1  fMUaiiigof  Act  XIV.,  and  the  application  for  execution 
nihAt  more  than  3  years  after  the  passing  of  the  Act. 

Case  No.  44$  was  referred  to  a  Full 
Bench  by  Loch  and  L,  S,  Jackson,  JJ>, 
.,under  thef^lloiving  orders :  — 

•  Jackson,  J, — This  was  an  application 
I'linder  Section  208,  Civil  Procedure  Code, 
■it 


« .  ■<■ 


.  -  *  The  judgment  of  theTull  Bench  was  orally  delivered 
^<m  the  1 5tb  March  i  S67,  when  Trevor,  ;| . , 


concurred  in  it. 


for  the  execution  of  a  decree,  which  decree 
had  passed  by  assignment  to  the  applicant. 
The  judgment-debtor  objected  to  the  execu- 
tion, on  th^  ground  that  it  was  barred  by 
limitation.  The  circumstances  were  these. 
The  decree  was  passed  originally  in  the  year 
1844,  and  the  person  who  obtained  the 
decree  shortly  afterwards  died,  leaving  mjnor 
sons.  In  1 84  6  some  proceedings  were  taken 
by  persons  representing  themselves  to  be 
entitled,  but  no  effectual  execution  was 
had.  The  next  proceeding  taken  appears 
to  have  been  in  September  1858,  by  one 
Mohamoya,  who  represented  herself  as  being 
the  person  really  entitled  to  the  decree,  the 
ostensible  decree-holder  being,  according 
to  her  statement,  a  mere  furzce.  Her  ap- 
plication was,  after  some  contest,  rejected 
in  December  1859,  but  she  immediately 
afterwards  instituted  a  regular  suit  in  order 
to  establish  her  right  to  the  benefit  of  the 
decree.    That  suit  was  dismissed  in  January 

186 1,  and  the  judgment  of  dismissal  was 
confirmed  by  the  Appellate  Court  in  April 
1863.  In  the  meantime,  the  present  appli- 
cant, who  had  taken  the  decree  by  assign- 
ment about  December  1859,  made  applica- 
tion to  the  Court  on  the  30th   September 

1862,  to  be  allowed  to  execute  it.  That 
application  was  rejected  by  the  Court,  on 
the  ground  that  the  applicant  had  not  filed 
his  bill  of  sale,  and,  consequently,  did  not 
show  that  he  was  entitled  to  execute  the 
decree.  His  statement  is,  that  he  was  un- 
able to  file  this  document  by  reason  of  its 
then  being  annexed  to  the  record  of  the 
civil  suit  that  was  then  going  on  between 
himself  and  Mohamoya  in  reference  to  the 
right  to  execute  this  decree.  He  subsequent- 
ly renewed  that  application  on  the  14th 
December  1864,  and  the  Court  of  the  Moon- 
siff  appears  to  have  assented  to  the  applica- 
tion, llie  case  was  then  carried  in  appeal 
before  the  Judge  of  Burdwan,  and  the 
Judge  holds  that,  the  application  was  out 
of  time,  and  therefore  he  reversed  the  order 
of  the  Principal  Sudder  Ameen.  The  ques- 
tion before  us  is  therefore  whether,  under  the 
circumstances,  execution  of  this  decree  is 
barred  by  the  Law  of  Limitation. 

The  Section  applicable  to  the  case  is  un- 
questionably Section  21  of  Act  XIV.  of  1859. 
This  was  a  decree  which  was  in  force  at 
the  time  of  the  passing  of  that  Act.  That 
being  so,  nothing  in  Section  20  is  to  apply 
to  the  case ;  but  process  of  execution  ipight 
have  been  issued,  either  within  the  time 
then  limited  by  law,  that  is,  within  the  period 
of    12    years    formerly    allowed    in    such 
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cases,  or  within  three  years  next  after  the 
passing  of  the  Act,  whichever  should  first 
expire.  According  to  the  practice  which  pre- 
viously prevailed  on  the  subject  of  execution 
of  decrees,  not  only  was  the  period  of  1 2  years 
allowed  within  which  process  of  execution 
might  be  taken  out,  but  also  parties  were 
held  entitled  to  the  deduction  of  periods  of 
minority  and  other  disability.  Apparently, 
therefore,  a  considerable  lime  still  remained 
under  the  old  law  at  the  passing  of  Act 
XIV.,  within  which  execution  of  this  decree 
might  have  been  taken.  But  the  period 
could  not  be  extended  beyond  the  lapse  of 
three  years  after  the  passin^g^  of  the  Act.  The 
question,  therefore,  is  whether  any  process 
of  execution  has  been  issued  in  this  case 
within  three  years  from  the  passing  of  the 
Act.  It  appears  to  me  that,  whatever  might 
have  been  said,  if  this  had  been  a  case  go- 
verned by  Section  20,  that  is,  whether  or  not 
we  might  have  held  that  the  pendency  of  the 
suit  between  the  applicant  and  Mohamoya 
as  to  the  right  to  execute  the  decree  was 
within  the  terms  of  that  Section  a  "  proceed- 
ing to  enforce  the  decree  or  to  keep  it  in 
force,"  it  cannot  be  said  that  the  defending 
that  suit  against  Mohamoya  was  issuing 
"a  process  of  execution'*  in  this  decree. 
It  seems  to  me  that  we  must  take  the  word- 
ing of  these  words  as  they  stand.  I  appre- 
hend that,  when  the  words  *'  may  be  issued" 
are  used,  the  meaning  is  that  the  decree- 
holder  is  to  be  allowed  either  a  period  still 
remaining  to  him  under  the  old  law  or  the 
period  of  three  years  from  the  passing  of  the 
Act,  whichever  shall  first  come  to  an  end — 
not  that  he  can  execute  the  decree  after 
the  expiration  of  both  those  periods.  But 
our  attention  has  been  drawn  to  two  cases 
upon  this  point,  one  of  them  in  2  Weekly 
Reporter,  page  3,  and  the  other  in  f}  Weekly 
Reporter,  pages  14-15.  As  to  the  case  from 
the  6  Weekly  Reporter,  that  appears  to  be 
not  a  case  in  point.  The  proceedings  there 
were  all  taken  under  Act  VIII.  of  1859. 
The  decree,  being  executed  apparently, 
was  one  under  that  Act,  and  the  suit 
brought  by  some  party  to  question  the  rights 
of  the  decree-holder  under  that  Act  arose 
out  of  proceedings  under  Act  VIII.  of  1859. 
•That,  therefore,  would  not  be  a  case  to  which 
Section  21,  but  a  case  to  which  Section  20 
would  apply.  But,  undoubtedly,  the  case 
in  page  3  of  2  Weekly  Reporter  is  a  case 
which  stands  very  much  on  the  same  ground 
as  the  present  case.  That  was  also  an  old 
decree — a  decree  passed  in  1843  ;  and  there 
the  learned  Judges  appear  to  have  ruled 


that  the  pendency  of  the  suit  against 
monee  was  something  in  furtherance  of  ik 
decree  obtained  against  the  original  dcbis. 
and,  therefore,  kept  alive  the  decree  v^d 
Shib  Chunder  held.  It  seems  to  me  poss^ 
that  the  learned  Judges,  in  deciding  e:£ 
case,  adverted  rather  to  the  terms  of  Sedie 
20  than  to  the  terms  of  Section  21.  Mr 
brother  Loch,  who  was  one  of  the  Jb^ 
who  decided  that  case,  I  believe,  is  iacExd 
to  alter  the  opinion  which  he  then  be^. 
At  any  rate,  it  is  a  decision  standing  io  ie 
books  upon  this  particular  point,  andkii 
a  decision  with  which  we  should  be  tm 
in  conflict  if  we  decided  otherwise,  li^- 
pears  to  me,  therefore,  that  this  maae 
ought  to  be  referred  for  the  final  dccrx 
of  a  Full  Bench. 

Lochj  J. — The  order  passed  in  the  c» 
cited  from  Vol.  2  of  the  Weekly  Repole 
appears  to  me,  on  further  consideradcsi 
not  to  be  quite  correct.  I  was  one  of  lie 
Judges  who  tried  that  case  ;  and  I  tiu^ 
that,  when  trying  it,  we  looked  rather  w 
much  to  Section  20  than  to  Section  21  d 
Act  XIV.  of  1859,  which  latter  was  6c 
Section  applicable.  The  proceedings  take 
by  the  decree-holder  in  that  case  appand 
to  me  to  have  been  taken,  as  we  said  liieie, 
for  the  purpose  of  keeping  the  orig^inal  ^^a^ 
alive.  The  litigation  ceased  by  his  geo^ 
a  decree  against  the  party  inter^-ening  « 
the  26th  November  1866.  Now,  be  W 
from  that  date  plenty  of  time  to  have  ct»- 
plied  with  the  requisitions  of  Section  21 
of  Act  XIV.  of  1859  to  issue  process  d 
execution,  which  he  failed  to  do.  Tte 
Court,  when  trj'ing  that  case,  looked,  thc«- 
fore,  to  Section  20  (so  I  apprehend),  coosideF- 
ing  that  this  litigation  was  a  proceeding  t9 
keep  the  decree  alive,  and  that  conseqaeirt^ 
the  decree-holder  had,  from  the  26ih  Notoi- 
ber  i860,  a  ]teriod  of  three  years,  &M 
which  to  file  his  application  for  execution 
Looking,  however,  at  the  terms  of  SectioA 
21,  which  were  applicable  to  that  case  ti 
much  as  to  the  case  now  before  us,  it  ii 
clear  that  '^  process  of  execution/'  whki 
are  the  words  used  in  the  law^  should  hne 
been  issued  within  three  .  years  from  the 
passing  of  the  Act.  There  conld  boI 
be  .  a  longer  period  than  three  yetc^ 
though  it  might  have  been  less,  wkin 
which  process  of  execution  had  to  be 
issued.  The  decision,  therefore,  we  caae 
to  in  that  case  appears  to  have  beet 
incorrect,  and  I  concur  with  my  coUeagv 
in  submitting  this  case  to  the  decision  of  a 
Full  Bench. 
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"Case  No,  *jig  was  referred  to  a  Full 
Bench  by  Loch  and  Macpherson,  7!f'i 
under  the  following  orders : — 

Loch,  7, — ^This  was  an  application  to 
execute  a  (decree  of  19th  November  r853, 
tviiich  was  in  force  when  Act  XIV.  of  1859 
was  passed.  Consequently,  Section  21  of 
:he  Act  is  applicable  to  it,  and  that  Section 
requires  a  process  of  execution  "to  be 
ssued  within  the  time  limited  by  law  for 
ssuing  process  of  execution  thereon,  or 
within  three  years  next  after  the  passing  of 
;he  Act,  whichever  shall  first  expire." 

In  this  case,  certain  property  had  been 
ittached  in  execution,  which,  on  the  objec- 
don  of  Bikoo  'Lall  and  Bhoop  Narain,  was 
released  on  31st  December  1859,  ^'^^  ^^ 
sxecution-case  was  struck  off  the  nle  on  21st 
April  1861. 

It  is  not  shown  to  us  that  the  attachment 
vas  made  subsequent  to  the  passing  of  the 
Act.  The  decree-holder  Pranputtee  Koer 
then  brought  a  suit  to  set  aside  the  summary 
>rder,  and  to  declare  the  property  liable  to 
sale  in  execution,  and  was  ultimately  suc- 
iressful,  having  obtained  a  decree  in  the 
High  Court  on  6th  September  1864.  By 
that  time,  however,  the  three  years  allowed 
by  Section  21  from  the  date  of  the  passing 
>f  the  Act  had  expired.  As  no  "  process 
rf  execution"  had  been  taken  out  within 
lie  period  limited  by  law,  the  question  arises 
whether  further  execution  is  not  barred  bv 
[imitation,  notwithstanding  the  successful 
;ermfnation  of  her  litigation  against  the 
>arties  who  had  succcssfallv  claimed  the 
property.  The  decree-holder  might  have 
proceeded  against  other  property  of  the 
ludgment-debtors  while  carrying  on  her  suit 
iigainst  the  intervenors,  or  she  might  have 
aken  out  warrants  for  the  arrest  of  the 
lebtors,  and  so  conformed  to  the  require- 
nents  of  the  law. 

As  a  reference  regarding  the  meaning  of 
i>cction  21  in  a  case  somewhsLt  similar  to  the 
oresent  has  been  made  to  the  Full  Bench 

» 

iiy  Loch  and  L.  S.  Jackson,  J  J.,  we  send 
ip  this  case  also  for  an  authoritative  rulrng 
^  to  the  meaning  of  the  words  "  process  of 
execution"  used  in  it;  for,  judging  from  a 
{Feat  number  of  cases  which  have  been 
itelore  us,  it  is  evident  that  the  words  "  pro- 
:e6S  of  exe(;jation*' mentioned  in  Section  21 
Ukd  the  word  "  proceeding"  in  Section  20 
u:e  confounded  together,  parties  understand- 
ing that  any  notice  to  the  judgment- debtor, 
)r  ev^  a  petition  for  execution  presented 
in  good  faith,  is  a  ''  process  of  execution " 
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intended  by   the  terms  of  Section  21,  Act 
XIV.  of  1859. 

Macpherson,  y, — I  also  thinic  that  this 
case  ought  to  be  referred  to  a  Ftll  'Bendi — 
the  question  being  whether,  under  the  cir- 
cumstances, and  with  reference  to  SQCti0n 
21  of  Act  XIV.  of  1859,  execution  of  the 
decree  can  now  is&ue. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  fC  J, — The  questions  <A  law 
which  appear  to  arise  in  these  cases  which 
have  been  referred  for  the  opinion  of  a  Full 
Bench  are  \v'h6t!h*er  such  provisions  of  Section 
20,  Act  XIV.  of  1859,  are  applicable  tp 
decrees  recov^reci  prior  to  the  passihg  of 
that  Act;  or  whether  such  decrees  a'l'e  te- 
gulated  by  -SfcfctJdh  21  only;  tad,  If  by 
Section  2 1  Only,  whert*r  adfual  proceb^  *<rf 
execution  'mum  be  issued  within  thr^  yeal;^ 
from  the  date  of  the  Act. 

The  two  Sections  above  referred  to  are 
ambiguously  and  not  very  accurately  word- 
ed. But  we  are  clearly  of  opinion  that 
the  words  **.process  of  execution"  in  Sec- 
tion 21,  used,  as  they  are,  in  conjunction 
with  the  introductory  words  of  the  Section, 
and  following  rmmediately  after  the  word 
''  but,"  are  used  in  the  same  sense  as  that 
in  which  the  same  words  are  used  in  the 
first  part  of  Section  20. 

We  think  (hat  in  both  Sections  they  w6 
used  in  the  sense  of  warrant  of  executfon 
under  Section  221,  Act  VIII.  of  1859. 

In  a  case  which  came  before  a  Full  Bench, 
and  which  is  reported  at  page  98  of  the  6 
Weekly  Reporter,  Miscellaneous  Rulings, 
the  Court  had  occasion  to  remark  that, 
"  according  to  the  literal  wording  of  Sec- 
"  tion  2$,  no  process  of  execution  could 
''ever  issue  to  enforce  a  judgment  even^ 
"  within  a  week  from  the  date  of  it,  unless 
''some  proceeding  were  taken  to  enforce  it 
"  within  three  weeks  next  before  the  applica^ 
'*  tion  for  execution.  The  meaning  of  the 
"  Section  was,  doubtless,  to  prevent  procesa 
''of  execution  from  having  issued  on  a 
"judgment,  decree,  or  order  of  a  Court  not 
"established  by  Royal  Charter  after  th^ 
"expiration  of  three  years  from  the  date  of 
*'  it,  unless  some  proceeding  to  enforce  it,  or  to 
"  keep  it  in  force,  should  have  been  taken 
"  within  three  years  next  before  the  applfca- 
"tion  for  execution." 

We  think  that  that  is  a  proper  construc- 
tion of  Section  20.    It  is  important  to  as- 
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certain  what  is  the  proper  construction  of 
that  Section  in  order  to  arrive  at  a  correct 
conclusion  as  to  the  meaning  of  Section  21. 

Section  20  is  as  follows : — 

**  No  process  of  execution  shall  issue  from 
"any  Court  not  established  by  Royal  Char- 
"ter  to  enforce  any  judgment,  decree,  or 
'*  order  of  such  Court,  unless  some  proceed- 
"  ing  shall  have  been  taken  to  enforce  such 
"judgment,  decree,  or  order,  to  keep  the 
"  same  in  force  within  three  years  next  pre- 
"  ceding  the  application  for  such  execution/' 

Section  2 1  says : — 

"Nothing  in  the  preceding  Section  shall 
"  apply  to  any  judgment,  decree,  or  order  in 
"force  at  the  time  of  the  passing  of  this 
"  Act/' 

According  to  the  strict  and  literal  inter- 
pretation of  those  words,  nothing  contained 
in  Section  20  is  to  apply  to  decrees  obtained 
prior  to  the  passing  of  Act  XIV.  of  1859. 
But  we  must  read  those  words  coupled  with 
the  other  words  of  the  Section,  and  we 
proceed  to  the  following  words :  "  But  process 
of  execution  may  be  issued  either  within 
the  time  now  limited  by  law  for  issuing  pro- 
cess of  execution  thereon,  or  within  three 
years  next  after  the  passing  of  this  Act, 
whichever  shall  first  expire/' 

If  the  first  words  of  the  Section  are  read 
literally,  and  nothing  in  Section  20  applies 
to  decrees  obtained  before  the  passing  of 
Act  XIV.  of  1859,  and  if  the  latter  portion 
of  Section  21  commencing  at  the  word 
"but"  are  also  read  literally,  there  will 
be  no  limitation  whatever  to  decrees  ob- 
tained prior  to  the  passing  of  the  Act, 
because  the  old  law  of  limitation,  which 
was  applicable  to  these  decrees,  had  been 
repealed,  and  there  are  no  negative  words 
with  regard  to  the  time  within  which 
those  decrees  can  be  executed.  It  is 
meYely  an  affirmative  statement  that  pro- 
cess of  execution  upon  such  decrees  may 
be  issued  either  within  the  time  now  limited 
by  law  for  issuing  process  of  execution  there- 
on, or  within  three  years  next  after  the 
passing  of  the  Act,  whichever  shall  first 
expire.  But  there  is  no  enactment  that 
process  of  execution  shall  not  be  issued 
after  the  expiration  of  that  time. 

If  we  read  the  first  part  of  .Section  21 
literally,  and  the  words  "  may  be  issued  "  in 
Section  21  as  "must  be  issued,"  there  will 
be  this  difficulty,  that,  unless  the  actual 
warrant  of  execution  is  issued  within  the 
period  allowed   by  the  old  law,  or  within 


three  years  from  the  time  of  the  passing  of  Ad 
XIV.  of  1859,  no  process  of  execnticm  ca 
be  issued  upon  a  decree  obtained  befoie  dx 
passing  of  Act  XIV.  of  '1859,  hcmem 
active  and  diligent  the  execution-crete 
may  have  been  in  endeavouring  to  eokn 
execution. 

The  proper  construction^ of  the  two  Sec- 
tions taken  together  appears  to  the  Coutio 
be  this,  that  the  words  coming  after  tk 
word  "  but"  in  Section  2 1  were  intended  s 
a  proviso  to  Section  20 ;  and,  by  this  coi* 
struction,  all  the  difficulties  are  got  rid  ti 
The  two  Sections  read  together  thus  will  be 
to  this  effect,  that  no  process  of  eseadiOB 
shall  issue  upon  any  judgment  more  tim 
three  years  old,  unless  some  proceeding  sU 
have  been  taken  to  enforce  or  keep  it  ii 
force  within  three  years  next  preceding  tli 
application    for    execution ;     provided  tlffi 
process  of  execution,  in  respect  of  a  decne 
obtained  before  the  passing  of  the  Act  XIV.  of 
1859,  may  be  issued  either  within  tbetiffi 
limited  by  law,  or  within  three  yean  nest 
after  the  passing  of  the  Act,  whichever  sUl 
first    expire,    even    though    no  proceediBf 
shall  have  been  taken  to  enforce  it,  or  to 
keep  it  in  force,  within  three  years  next  pI^ 
ceding  the  application  for  executkm. 

.  If  this  be  the  correct  reading  of  the  Aci, 
process  of  execution  may  be  issued  opop 
decrees  in  force  at  the  time  of  the  pas^ 
of  Act  XIV.  of  1859  within  the  time  men- 
tioned in  Section  21,  without  any  prior 
proceeding  having  been  taken ;  hot,  if  tf 
application  is  made  to  enforce  such  a  decree 
more  than  three  years  after  the  passing  of  Act 
XIV.  of  1859,  no  execution  shall  be  issued 
upon  it,  unless  some  proceeding  shaUbaie 
been  taken  to  enforce  it  or  to  keep  it  in  force 
within  three  years  next  preceding  the  app^ 
cation  for  execution.  If  such  pioceedifi| 
has  been  taken,  it  is  not  too  late,  aithooi^ 
the  decree  may  be  a  decree  which  wa»» 
force  at  the  time  of  the  passing  of  Act  Xff- 
of  1859,  ^^d  ^^^  application  for  execstitt 
may  be  more  than  three  years  after  the  p«^ 
ing  of  the  Act. 

Reading  the  two  Sections  together,  8 
appears  to  us  that  the  above  constnictts 
is  a  reasonable  one  from  which  no  iAJB(J 
can  arise  to  any  one,  and  which  will  cany  0< 
the  real  Intentions  of  the  Legtslatjire. 

We  think,  then,  with  reference  to  * 
first  case.  No.  445,  it  should  go  back  to  die 
Division  Bench  which  referred  it,  in  orfff 
that  it  may  be  determined  by  therii  wheM 
any  proceeding  was  taken  by  the  person 
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K>  claimed  to  enforce  the  judgment  within 
s  meaning  of  Section  20. 

This  decision  will  also  govern  miscellane- 
8  appeal  No.  719  of  1866.  Bat  we  think 
at,  in  that  case,  the  regular  suit,  which 
IS  brought  by  the  decree-holder  to  contest 
e  validity  of  the  decision  made  by  the 
3urt  executing  the  decree,  that  the  property 
is  not  the  pr(9perty  of  the  decree-debtor, 
td  therefore  could  not  be  seized,  was  a 
oceeding  for  the  purpose  of  enforcing  the 
:cree.  The  decree-holder,  having  obtained 
decree  in  that  suit  on  6th  September  1 864, 
tablishing  her  right  to  seize  the  disputed 
operty,  was  not  barred  from  proceeding  on 
e  25rd  June  1865  to  execute  the  original 
xree. 

The  appeal  in  No.  719  must  be  dismissed 
ith  costs. 


The  31st  May  1867. 

Present  : 

he  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice^  and  the  Hon'ble  C.  B. 
Trevor,*  G.  Loch,  F.  B.  Kemp,  and  A.  G. 
Macpherson,  Judges, 

Powers  of  superintendence  of  High  Court 

Case  No.  495  of  1866. 

fiscellaneous  Appeal /ram  a  decision  passed  by 
Baboo  Hussick  Loll  Bose,  Principal  Sud- 
der  Ameen  of  Rungpore,  dated  the  30th 
June  1S66. 

Janokee  Bullub  Sein.  Appellant y 

versus 

Dukhina  Mohun  Chowdry,  Respondent, 

fr,  R,  T.  Allan  and  Baboos  Sreenath  Doss 
and  Kishen  Doyal  Roy  for  Appellant. 

Paboo  Nil  Madhub  Sein  for  Respondent. 

The  Higfh  Court  refused  to  interfere,  in  the  exercise 
•  Its  general  powers  of  superintendence,  with  an  order 
a  Lower  Court,  which,  though  apparently  arbitrary 
id  indiscreet,  that  Court  was  autnorized  by  law  to 
ake. 

Ihis  case  was  referred  to  a  Full  Bench  by 
\och  and  Seton-Karr,  J  J,,  under  the  foU 
ywing  order  : — 

Referring  Order, — Mr.  Allan  has  argued 
vt  case  before  us  on  the  ground  that  the 


*  The  judipnent  ol  the  Full  Bench  was  delivered 
aUy  00  the  iGCh  March  1867,  when  Trevor,  J.,  con- 
nrred  n  it« 


Principal  Sudder  Ameen  had  no  right  to 
summon  his  client  Janokee  Bullub  to  appear 
personally,  and  that,  this  order  being  illegal 
and  unnecessary  on  the  face  of  it,  the  High 
Court  can,  and  are  bound,  to,  take  notice  of, 
and  to  annul,  the  same. 

The  Principal  Sudder  Ameen  ordered 
Janokee  Bullub  to  appear  and  show,  firsts 
that  he  was  entitled  to  represent  the  decree- 
holder;  and,  secondly y  to  enquire  into  certain 
adjustments  of  the  decree  said  to  have  taken 
place  out  of  Court.  It  certainly  appears  to 
us,  on  the  face  of  the  decision  of  the  Principal 
Sudder  Ameen,  that  the  first  point  was 
wholly  unnecessary.  Janokee  Bullub  was 
already  represented  by  his  vakeel,  and  he 
had  put  into  Court  a  decree  of  the  High 
Court  of  1 863  recognizing  him  as  the  adopt- 
ed son  of  his  mother.  On  this  decree  the 
Court  need  not  have  had  the  slightest  limi- 
tation in  acting,  and  it  was  the  costs  of  that 
very  decree  that  he  was  seeking  to  obtain  in 
execution.  As  regards  the  second  point, 
the  matter  was  clearly  one  in  which,  by 
Section  206  of  Act  VIII.  of  1859,  the  Court 
had  only  to  say  that  no  adjustment  of  the 
kind  alleged  could  be  -recognized  by  the 
Court. 

On  both  points,  therefore,  the  order  of  the 
Principal  Sudder  Ameen,  for  the  appearance 
of  the  petitioner  Janokee  Bullub,  appears  to 
us  to  have  been  arbitrary  and  vexatious,  and 
unnecessary  for  the  ends  of  justice.  At  the 
same  time,  we  do  hot  find  any  Section  in  Act 
VIIL,  which  would  enable  us  to  interfere 
with,  or  annul,  the  order  of  the  Lower  Court 
for  the  attendance  of  the  petitioner.-  Under 
Section  363,  an  appeal  would  appear  to  be 
barred  at  least  at  this  stage  of  the  proceed- 
ings. Mr.  Allan,  however,  contends  that, 
under  Section  15  of  the  Charter  Act,  this 
Court  has  the  power  to  interfere,  and  presses 
us  to  refer  the  question  to  a  Full  Bench.  As 
a  similar  question  relative  to  the  jurisdiction 
of  this  Court,  where  no  appeal  is  specifically 
provided,  has  already  been  forwarded  to  a 
Full  Bench,  we  submit  the  point  raised  by 
Mr.  Allan,  on  the  facts  as  stated,  to  a  Full 
Bench  also. 

The  judgment  of  the  Full  Bench  was  deli- 
vered as  follows  by — 

Peacock,  C  J, — It  appears  that  a  suit  was 
brought  against  Janokee  Bullub  and  his 
mother  to  set  aside  a  deed  which  gave  his 
mother  power  to  adopt,  and  under  which 

ianokee  had  been  adopted  by  the  mother, 
'he  case  was  dismissed  with  costs. 
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After  Janokee  Bullub  came  of  age,  he 
applied  •for  execution  olthe  decree  for  costs, 
aii4  it  was  alleged  by.  the  opposite  party  that 
a  compromise  had  been  entered  into  by  the 
mother*. 

The  Principal  Sudder  Ameen,  before  whom 
thi?  applics^tipn.  for  executioi^  was  made  by 
Jc^ppkeiec  BiiUub,  ordered  Janokee  Bullub  to 
attend  a§.  a  witness  for  the  R^^pose  of  being 
examined,  Japok^e  Bullub  refused  to  do 
so,  and.hp  was  sent  to  the  Magistrate. 

We  think  that  the  Principal  Sudder  Ameen 
had' power  to  do  what  he  did.  Whether  he 
raised  a  right  issue  with  reference  lo  the 
alleged  adjustment  or  not>  it  is  clear  that  he 
required  the  attendance  of  Janokee  as  a 
witness  to  be  examined  as  to  the  alleged 
adjustment,  and  that  Janokee,  the  witness, 
refused  to  attend.  The  Principal  Sudder 
Ameen,  therefore,  had  a  right  to  deal  with 
him  according  to  law  as  a  witness  refusing 
to  attend. 

Under  these  circumstances,  we  think  that 
this  Cpvirt,  in  the  e^cercise  of  its  generaj 
power  of  saperintendence  over  the  Lower 
Cqurts.  ougjht  not  to  interfere  with  the  order 
of  the  Principal  Sudder  Ameen. 

The  31st  May  1867. 
Present: 

T^he  Hpnlbje  Sir  Barnes  Peacock^  A7.,  Chief 
'  jfufitice,  and,  the  Hon'ble  C.  B.  Trevor,* 
G,    Lpqh,  1^.    B.     Kemp,     and    A.    G. 
]^a,pp)i?rsqn,  J^udges, 

F<a:srer»/,o(.8iH?tK]^^^deace  of  High  Courts 
PeduiMig.  jurisdiction. 

Ca8e.MQ<  530  of.  1866  under, Act  X.  of.  1859. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  F.  B,  Simson,  Judge  of  My  men- 
singky  dated  the  2gth  November  i§66, 

Goipind- Cooroar  Chowdhry  (Judgment- 
debtpr),  Appellant, 

versus 

Risto  Coomar  Chowdhry  (Decree-holder), 

Respondent, 

Bahoos  Khutter  Mohun  Mookerjee  and  Nuleet 
Chunder  Sein  for  Appellant. 

No  one  for  Respondent. 

A  Deputy  Collector  declined  to  make  an  order  for 
r^fij^tutiop  of  an  amount  levied  in  excess  of  vhat  was 
du^  u^der  a  decree,  directing  the  applicant  to  institute  a 
separate  civil  suit  to  enforce  his  claim.'  There  being  no 
ap|>ealy  t^  Hic^h  Court,  in  j;he  exercise  of  its  .general 

♦  The  judgment  of  the  Full  Bench  was  delivered 
oratly  od'the'i^tK  March  1867,  when  Tjrevor,  J.,  con- 
curred in  it. 


powers  of  superintendence,  interfered  aikd  diredrd  lb 
Deputy  Collector  to  give  restitution  himself,  he  hiia^ 
power  by  law  to  do  so. 

This  case  was  referred  to  a.  J^ull  Bemk 
under  the  following  order  recorded  if 
Mcupherson^  J.,  and  concurred  in.  hy  ImK 

7.— 

Referring  Order. — In  this  suit  (broaghl 
under  Act  X.  of  1859)  the  plaintiff  got  an 
eX'parte  decree  for  arrears  qf  rent  in  ite 
Court  of  the  Deputy  Collector.  Pendh 
ai>  appeal  by  the  defendant,  the  plaii 
took  out  execution,  and  realized  th^  acusal 
decreed  to  him.  Subsequently,  the  Lonrcr 
Appellate  Court,  and  on.  special,  appeal  tbt 
High  Court,  modified  this  decree,  declana| 
the  plaintiff  entitled  to  something  less  thas 
the  stmount  originally  decreed,  with  CC5S 
only  in  proportion  to  the  reduced  amoTmr. 
The  defendant  then  applied  to  the  Court  d 
first  instance,  praying  that  the  piaintif 
might  be  ordered  to  refund  what  had  becfi 
received  by  him  in  excess  of  that  to  vhicb 
he  was  entitled  under  the  decree  as  mo(B^ 
fied,  and  praying  that  execution  might  issw 
against  the  plaintiff  to  enforce  the  refand. 

The  Deputy  Collector  refused  the  applio 
tion,  saying  that  a^  separate  civiL  sait  most 
be  instituted  by  the  defendant  if  he  wished 
to  enforce  his  claim.  The  Judge,  on  la 
appeal  being  preferred  to  hina  from  tte 
order,  held  that,  the  appeal  would  not  fatr 
as  it  was  an  appeal  from  an  order  passed 
after  decree,  and  relating  to  the  exficoiioa 
thereof  {see  Section -151  of  Act  X.  of  1859' 

Before  us  it  is  contended  that,  even  if  no 
appeal  did  lie  to  the  Judge,  still  the  or^ 
nal  order  of  the  Deputy  Collector  was  wipcf. 
and  this  Court,  in  the  exercise  of  the  powci? 
of  superintendence  vested  in  it  by  Secdca 
15  of  24  and  25  Vic,  Chapter  104*  c&& 
direct  the  Court  to  entertain  the  petiiioners 
application,  and  deal  with  it  on  its  merits. 

I  think  that  the  question,  as  to  whetber 
this  Court,  under  the  Section  just  mentioiaii 
has  the  power  contended  for,  ought  to  be 
referred  for  decision  to  a  Full  Bex^ 
Alinost  precisely  the  same  point  is  invol^ 
in  a  case  No^  1090  (Miscellaneous)  of  1^^ 
Which  is  now  awaiting  the  decision  of  a  Futt 
Bench.  And  the  matter  is  one,  any  doab;^ 
as  to  whicli  ought  to  be  set  finfUUy  at  rest 
with  as  little  delay  as  possible,  with  refer- 
ence more  especially  to  the  judgment  of  l 
Full  Bench  in  the  case  of  DaCosta  vs.  Hall. 
V.    Weekly    Reporter    (Miscellaneous)    15. 
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tnd  of  a  Division  Court  In  the  subsequent 
mil  of  Bhyrub  Chunder  Chunder  vs,  Shama 
Soonduree  Debia>  VI.  Weekly  Reporter  (Act 

X.)  6a. 

The  following  judgment  (concurred  in  hy 
Trevor^  Kemp,  and  Alacpherson^  JJO  ^^ 
delivered  hy — 

Peacock^  C  *j^. — We  think  that  in  this 
ca^e  the  Deputy  Collector,  hi^d  powder  to 
enforce  restitution  of  so  much,  of  the 
ajcaount  which  was  levied  under  the  decree 
as  it  originally  stood  as  exceeded  that  to 
wl)ich  the  plaintiff  is  entitled  under  the 
decree  as  modified.  He  was  wronj^  in 
refusing  the  application  to  enforce  rebiitu- 
tipn,  I^e  also  appears  to  have  qommitted 
a  mistake  with  reference  to  the  costs  which 
were  awarded  by  the  decree  of  this  Court 
to.  the  defendant.  The  Deputy  Collector 
ought  to  havje  enforced  the  decree  with  regard 
tp.  those  costs,  and  to  have  enforced  restitu^ 
tion  of  the^  amount,  which  had  been  levied 
in  excess,  of  the  amount  finally  decreed. 

Under  tkese  circumstances,  we  think  Ihat 
this  Court,  under  the  general  powers  of 
superintendence  vested  in  it,  has  power  to 
order  the  Deputy  Collector  to  enforce  re- 
stimV^on,  and  also  to  execute  that  part  of 
the  decree  which  awards  costs  to  the  defend- 
ant* 

Loch^  y, — I  think  that,  uncjer  the  words 
''  shall  have  superintendence  over  all 
Courts  "  used  in  Section  15  of  24  and  25  Vic, 
Chap.  104,  this  Court  has  the  power,  in 
cases  where  no  appeal  lies  to  the  Judge,  of 
directing  a  Lower  Court  to  do  that  wliich 
is  legal,  and  to  correct  that  which  is  illegal  in 
its  proceedings. 


The  31st  May  1867. 

Present.: 

TherHoa  bleu  Sir  Bafnes  Peacock^  AV.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,* 
G.  Loch,  F.  B.  Kemp,  and-Ai  G,  Macpher- 
son,  fudges. 

I^lsiiMiosir— Section  20,  Act  XIV.  of  1859— Ap- 

peal^RcTiew. 

Case  No.  5S3  of  1866. 

Mi^ellaneous  Appeal  from  an  order  passed 
hy  Mr,  J^  K:  S.  Lillie,  fudge  of  Burd- 
want  dated  the  28th  July  1866, 


^  •The  jud^ent  of  the  Full  Bench  was  onginally  de- 
livered 00  the  16th  March  iS*?/,  when  Trevor,  J.,  con- 


curred in  it. 


Bipro  Doss  Gossain  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Chunder   Seekur  Bhuttacharjee  (Judgment-, 
creditor),  Respondent, 

Bahoos  Kishen  Kishore  Ghose  and  Kishen 
Dyal  Roy  for  Appellants. 

Bahoo  Nil  Madhuh  Sein  for  Respondent* 

The  period  of  limitation  prescribed  by.  Section  20,  Act> 
XIV.  of  1859,  is  to  be  calculated  from  the  date  of  the 
judgment,  decree,  or  order  which  the  person  in  whose 
favor  it  is  given  is  at  liberty  to  enforce  by  execution^ 
whether  such  judg-ment,  decree,  or  order  be  that- of  the 
Lower  Court  or  given  on  review  or  appeal. 

If,  upon  an  application  by  the  judgment-debtor  for 
review,  or  a  petition  of  appeal,  the  opposite  party  appear 
to  prevent  his  decree  from  being  set  aside  either  on. 
review  or  appeal,  and  afterwards  seeks  to  execute  it^^  his 
application  tor  execution  is  in  time  if  made  within  3 
years  from  the  time  of  his  so  appearing. 

This  case  was  referred  to  a  Full  Bench 
hy  Loch  and  Macpherson,  JJ»,  under  the 
following  orders : — 

Macpherson,  J. — Thk  first  and  most  im- 
portant question  to  be  decided  in  this  case 
is  whether,  where  a  plaintiff  obtains  a 
decree,  and  the  defendant  makes  an  applica- 
tion, to  this  Court  to  review  its  judgment, 
which  application  is  eventually  refused,  the 
three  years'  limitation,  under  Section  20  of 
Act  XIV.  of  1859,  is  to  be  calculated  from 
the  date  of  the  original  decree,  or  from  the 
date  on  which  the  application  for  review  was 
rejected. 

I  think  the  question  ought  to  be  referred 
to  the  decision  of  a  Full  Bench,  as  there  are 
conflicting  decisions  of  Division  Courts. 

In  the  case  of  Chowdhry  Junmeejoy 
Mullick  versus  Bissumbhur  Panjah  (V. 
Weekly  Reporter  45,  Misc.),  it  was  held 
that  the  three  years  ran  from  the  date  of 
the  original  decree,  and  not  from  the  date 
on  which  the  application  for  review  was 
rejected.  *  And  this  view  seems  to  be  sup- 
ported by  the  judgment  delivered  in  the  case 
ot  Ramruttun  Banerjee  versus  Maharaja 
Ameeroolmolk  (VI.  Weekly  Reporter  95, 
Misc.). 

On  the  other  hand,  in  the  case  of  Singh 
and  others  versus  Lalla  Kali  Churn  (III. 
Weekly  Reporter  21,  Misc.),  the  Court  ap- 
pears to  have  held  that  the  three  years 
were  to  be  counted  from  the  date  on  which 
an  application  for  a  review  was  finally  dis- 
posed of.  And  there  are  several  cases  which 
in  principle  support  this  view — cases,  namely, 
in  which  there  was  an  appeal,  and  the  time 
was  held  to  count  from  the  date  of  the 
decree  on  appeal,  and  not  from  the  date  of 
the  original  decree.     See  Sheik  Fuzel  Imam 
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versus  Doolim  Singh  (V.  Weekly  Reporter 
6,  Misc.);  Hurree  Bungsee  Banerjee  versus 
Ramessur  Banerjee  (VI.  Weekly  Reporter 
38,  Misc.) ;  Chedoo  Lall  versus  Nund  Coomar 
Lai  ^VI.  Weekly  Reporter  60,  Misc.). 

In  the  present  instance,  an  application 
for  review  of  judgment  was  made  in  1862, 
which  was  not  disposed  of  till  March  9th, 
1864.  Therefore,  if  the  time  is  to  be  cal- 
culated from  the  date  of  the  rejection  of 
the  application  for  review,  the  appellant  is 
not  barred,  and  the  order  of  the  Lower  Court 
ought  to  be  set  aside.  If  the  time  is  to  be 
calculated  from  the  date  of  the  original 
decree,  however,  the  case  must  be  returned 
to  this  Division  Court  that  certain  other 
points  which  have  been  taken  may  be  dis- 
posed of. 

Lacht  y, — I  concur  in  thinking  that  the 
case  should  be  referred  for  the  decision  of 
a  Full  Bench. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock^  C  J. — We  think  that  the  words 
"any  judgment,  decree,  or  order,"  used  in 
Section  20,  Act  XIV.  of  1859,  must  mean  a 
judgment,  decree,  or  order  which  the  person 
in  whose  favor  it  is  given  is  at  liberty  to 
enforce  by  execution,  and  that  it  would  not 
be  less  a  judgment,  decree,  or  order  of  this 
Court,  because  an  application  to  review  it  or 
a  petition,  of  appeal  against  it  had  been 
preferred  by  the  opposite  party.  If,  in  the 
case  of  an  appeal,  a  new  judgment  of 
affirmance  of  the  former  decree  should  be 
given,  then  a  new  judgment  would  have  to 
be  executed,  and  the  period  for  applying  for 
execution  would  commence  from  the  time 
of  the  new  judgment  of  affirmance.  But, 
if  the  appeal  were  dismissed  for  default, 
there  would  be  no  hew  judgment,  and  the 
judgment  of  the  Lower  Court  wou}d  be  the 
judgment  to  be  enforced. 

The  next  question  is  whether  the  words, 
"unless  some  proceeding  shall  have  been 
"taken  to  enforce  such  judgment,  decree, 
"  or  order,  or  to  keep  the  same  in  force 
"within  three  years  next  pieceding  the  ap- 
"  plication  for  such  execution,"  would  include 
an  opposition  by  the  person  in  whose  favor 
the  judgment  had  been  given  to  an  applica- 
tion for  review  or  to  a  petition  of  appeal. 

We  think  that  a  mere  application  for  a 
review  or  a  petition  of  appeal  by  the  person 
against  whom  the  judgment  was  given 
would  not  be  an  act  done  by  the  person  in 
whose  favor  the  judgment  was  given  for  the 
purpose  of  keeping  the  same  in  force.  It  would 


be  an  act  done  by  the  opposite  |axtj  s 
destroy  it,  and  not  done  by  the  peisoa  b 
whose  favor  it  was  given  to  kcq)  il  a 
force.  But  if,  upon  the  application  far 
review  or  the  petition  of  appeal,  the  pcresi 
in  whose  favor  the  original  decree  is 
given  appears  in  person  or  bj  nkri 
(whether  voluntarily  or  upon  aenricc  i, 
notice)  to  oppose  the  application,  and  fkit 
vakalutnamah,  or  does  anything  for  the  pi^ 
pose  of  preventing  the  Appellate  Comt  or& 
Court  of  Review  from  setting  the  jndgactf 
aside,  we  think  that,  within  the  fair  itts- 
pretation  of  the  words,  such  act,  being  aac 
of  the  person  in  whose  favor  the  jo^goot 
has  been  given  for  the  purpose  of  precefr 
ing  it  from  being  set  aside,  is  an  act  dox 
for  the  purpose  of  keeping  the  jadgaeE 
in  force.  If  the  party  is  snccessiiil  a 
preventing  the  judgment  from  being  « 
aside,  and  does,  in  fact,  keep  the  judgOKtt 
in  force,  and  afterwards  applies  to  ezeose 
it,  his  application  is  in  time,  if  made  vi& 
three  years  from  the  time,  of  the  last  at 
whicli  he  did  to  keep  the  judgment  in  font 
or  to  prevent  it  from  being  set  aside. 

With  this  expression  of  opinion,  the  cat 
will  be  remitted  to  the  Court  which  lefened 
the  questions  for  our  consideration,  in  oris 
that  they  may  finally  deal  with  the  ctt 
upon  its  merits.  It  does  not  app>ear  whdbff 
the  party,  in  whose  favor  the  judgment  ws 
originally  given,  did  oppose  the  review  a 
not.  Besides,  there  are  other  facts  in  dft 
case  which  must  be  considered  br  ik 
Court  which  referred  it. 


The  31st  May  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  JT/., 
Justice,  and  the  Hon'ble  C.  B.  Trevw? 
G.  Loch,  F.  B.  Kemp,  and  A.  G.  Maq^eP' 
son.  Judges, 

Certificate  (under  Section  7,  Act  XL.  (»f  iiyiH 

Revocation  of. 

Cases  Nos.  710  and  773  of  1866. 

Miscellaneous  Appeals  from  orders  passiifjf 
Mr.  J,  £,  S.  Lillie,  Judge  of  Burdwm. 
dated  the  30th  July  1866, 

Nannee  Bibee,  Appellant, 

versus 

Khojah  Surwar  Hossein  anc^  others. 
Respondents, 


*  The  judg^ment  of  the  Full  Bench  was  « 
orally  on  the  19th  March  1867,  when  Trevor,  J,, 
red  in  it. 
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fahoos  Mohendro  Lall  Shome  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Afr,  C  Gregory  and  Baboo  Judoonath 
Mookerjee  for  Respondents. 

A  certificate  granted  under  Section  7,  Act  XL.  of  1858, 
lAyj  under  Section  21,  be  recalled  summarily  without 
le  accounts  having  been  previously  taken  in  a  regular 
rit  under  Section  19 — wnere  the  application  ot  the 
^calt  is  based  on  charges  of  waste  and  mismanage- 
lent. 

These  cases  were  referred  to  a  Full  Bench 
y  JLoch  and  Macpherson,  JJ^^  under  the 
9ilmving  order : — 

jRe/erring  Order, — These  are  cross-ap- 
leals  from  an  order  passed  by  the  Judge 
I  Burdwan  upon  a  summary  application 
□tade  to  him,  under  Section  21  of  Act  XL. 
»f  1858,  to  recall  a  certificate  which  had 
reen  granted  under  Section  7  to  persons 
rfao,  under  a  towlieutnama  or  deed  of  set- 
tement,  claimed  a  right  to  have  charge  of 
he  property  of  the  minor.  The  application 
iras  based  on  charges  of  breach  of  trust, 
iraste,  misappropriation  of  funds,  neglect 
o  provide  for  the  education  of  the  minor, 
kc.  The  petition  stated  that  the  accounts 
}lcd  by  the  executors  were  false;  but  that, 
f  the  executors  were  made  in  one  day  to 
lie  true  account  and  the  lowazima  papers 
a  the  talooks  in  their  possession,  then  the 
tilth  of  the  charges  would  be  established. 

The  first  question  which  arises  is,  whether 
I'  certificate,  which  has  been  granted  under 
Section  7,  Act  XL.  of  1858,  can,  on  the 
ground  of  waste  and  breach  of  trust,  be 
recalled  on  a  summary  application  made 
under  Section  21  of  that  Act. 

It  appears  to  us  that  this  is  a  question 
i^hich  we  ought  to  refer  to  a  Full  Bench, 
ft$  there  is  a  conflict  of  decision  on  the 
subject.  In  the  case  of  Anundmoyee  Dabee 
Mtrsus  Hurrish  Chunder  Chowdhry  (Sudder 
Dewanny  Adawlut,  1861,  Vol.  II.,  page  163), 
a  widow  who,  by  her  deceased  husband's 
will,  was  appointed  guardian  of  the  person 
and  manager  of  the  property  of  her  minor 
son,  having  obtained  a  certififcate  under  Sec- 
lion  7  of  Act  XL.  of  1858^  a  regular  suit 
was  instituted  to  set  aside  the  certificate, 
and  remove  her  from  the  guardianship  and 
management.  The  matter  having  come  be- 
fore the  Sudder  Court  on  appeal,  the  ques- 
tion was  '^  whether  a  regular  suit  will  lie 
simply  to  r^nove  a  party  to  whom  a  certi- 
ficate has  been  granted  under  the  law  for 
breach  of  trust,  or  whether,  by  virtue  of 
tke  certificate,  the  application  must  not  be 
made  summarily  under  the  Act,"  and  the 
Court  held  that,  '*  for  the  removal  of  a  man- 


ager to  whom  a  certificate  has  been  granted, 
a  regular  action  will  not  lie,  but  an  appeal 
should  be  made  to  the  Judge  under  Section 
21  of  the  Aft  (XL.  of  1858)." 

The  Court  further  said :  "  The  remarks 
which  we  have  made  above  apply  only  to 
guardians  and  managers  appointed  by  the 
Court,  and  the  power  vested  in  it  by  Aft 
XL.  of  1858:  where  a  guardian  has  been 
appointed  by  the  will  of  the  father,  he  can 
only  be^removed  by  a  regular  suit  in  the 
Civil  Court."  The  result  of  the  appeal 
was  that  the  suit  for  the  recall  of  the  certi- 
ficate and  removal  of  the  guardian  and 
manager  was  dismissed,  on  the  ground  that 
the  proper  remedy  was  not  by  regular  suit, 
but  by  summary  application  under  Section 
21  of  Aft  XL.  of  1858. 

The  case  of  Mudhoosoodhun  Singh  versus 
the  Collector  of  Midnapore  (Marshall's 
Reports,  page  244)  came  before  the  High 
Court  on  appeal  from  an  order  of  the  Judge 
passed  under  Section  2 1  of  Aft  XL.,  whereby 
he  dismissed  the  appellant,  who  was  the 
manager,  appointed  by  will,  of  the  estate  of 
a  minor,  and  recalled  a  certificate  which  had 
been  granted  to  him  under  Section  7.  The 
Court  {Steer  and  Campbell,  J  J.)  said  that, 
though  there  might  be  some  doubt  as  to  the 
summary  removal  of  a  manager,  who  re- 
ceives a  certificate  in  right  of  a  will,  still 
they  would  not,  after  the  decision  of  the 
Sudder  Court  in  Anundmoyee  Dabee's  case 
(quoted  above),  object  then  to  the  proceed- 
ings under  Section  21,  had  there  been  such 
proof  of  malversation  and  misconduct  as 
would  afford  sufficient  ground  for  removal. 
After  some  further  observations,  the  Court 
proceeds  thus:  **The  accounts  have  not 
been  examined  in  detail,  no  fraud  or  embezzle- 
ment has  been  proved,  and  the  grounds 
of  removal  are  merely  general  and  conjec- 
tural. It  seems  to  us  that,  as  Section  19  of 
the  Aft  has  provided  a  special  procedure  for 
impugning  the  accounts,  viz.,  a  suit  by  a 
relative  or  friend,  it  is  not  regular  that  the 
Judge  should,  on  the  application  of  a  friend, 
call  for  and  go  into  the  accounts  in  a  sum- 
mary way  under  Section  21.  The  friend 
challenging  the  accounts  should  first  be 
directed  to  a  regular  suit  to  discover  and 
impugn  the  accounts;  after  which  he  may 
bring  a  suit  to  prove  embezzlement,  and 
may  on  that  or  ether  more  directly  tangible 
ground  (as  insanity  or  convictions  of  felony) 
apply  under  Section  21  for  the  removal  of 
the  manager." 

In  the  case  of  Nundo  Coomar  Gungo- 
padhia  and  others,  petitioners  (Miscellaneous 
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Appeal,  No.  574  of  t866),  we,  on  the 
6th  6f  December  last,  held  that  the  Judge 
was  wrong  in  supposing  that  he  could  not 
deal  with  the  case  summarily  under  Section 
2'i,  although  there  was  a  will,  and  the 
persons,  against  whom  the  application  was 
made,  and  who  had  obtained  the  certificate 
under  Act  XL.  of  1858,  were  the  executors 
named  in  the  will.  We  said  :  "  The  terms  of 
Section  2 1  are  general ;  and  we  think  the 
Judge  should  examine  the  will,  and,  also  take 
evidence  as  to  the  matter  of  the  complaint 
made  by  the  petitioners  against  the  executors. 
We  remand  the  case  for  the  purpose." 
The  grounds  on  which  the  re-call  of  the 
certificate  was  applied  for  in  that  case  were 
waste,  change  of  religion,  and  other 
charges.  The  Judge  had  held  that,  as  the 
certificate  had  been  granted  to  persons  who 
were,  by  the  will,  appointed  executors,  he 
couM  not  summarily,  under  Section  21,  en- 
quire into  their  act,  or  re-call  their  certificate. 
The  questions  referred  for  the  decisions  of 
the  Full  Bench  are : — 

isi, — Whether,  under  any  circumstances, 
a  certificate,  granted  under  Section  7  of  Act 
XL.  of  1858,  can  be  re-called  summarily 
rnider  Section  2 1 . 

2nd, — Whether  such  a  certificate  can  be 
re-called  summarily  under  Section  21,  without 
any  account  having  been  previously  taken 
in  a  regular  suit  under  Section  19,  where  the 
application  for  the  re-call  is  based  on  charges 
of  waste  and  mismanagement,  which  cannot 
be  disposed  of  without  the  accounts  being 
enquired  into  and  fully  taken. 

Whatever  may  be  the  decision  of  the  Full 
Bench,  these  appeals  must  be  sent  back  to 
us  for  final  disposal. 

The  judgment  0/  the  Full  Bench  was 
delivered  as  follows  by —  i 

Peacock,  C.  J. — The  two  questions  which 
have  been  preferred  for  the  decision  of  the 
Full  Bench  are  : — 

ist, — Whether,  under  any  circumstances,  a 
certificate  granted  under  Section  7  of  Act 
XL.  of  1858  can  be  re-called  summarily  un- 
der Section  21. 

2nd, — Whether  such  a  certificate  can  be 
re-called  summarily  under  Section  21  with- 
out any  account  having  been  previously 
taken  in  a  regular  suit  under  Section  19, 
where  the  application  for  the  re-call  is  based 
on  charges  of  waste  and  mismanagement, 
which  cannot  be  disposed  of  without  the 
accounts  being  enquired  into  and  fully 
taken. 


We  are  of  opinion  that  both  fliese  qKS- 
tions  must  be  answered  in  ibe  aflSnnative. 

By  the  grant  of  a  certificate  nnder  Ad 
XL.  of  1858,  the  person  to  whom  it  is  gram- 
ed  acquires  powers  which  he  could  not 
exercise  without  it.  For  instance,  bt 
Section  8,  although  he  may  have  bcai 
appointed  by  a  will  to  manage  the  estste,  be 
is  not  entitled  to  institute  or  defend  sss 
suit  connected  with  the  estate  of  wfakb  be 
claims  the  charge  until  he  shai!  faiTs 
obtained  a  certificate. 

So,  by  Section  18,  every  person  to  ites 
a  certificate  is  granted  has  the  same  po»sc 
in  the  management  of  the  estate  as  di^ 
proprietor  might  have  had  if  he  were  not  1 
minor,  except  that  he  cannot  sell  or  mon- 
gage  any  immoveable  property  or  gram  x 
lease  thereof  for  any  period  exceeding  £« 
years  without  an  order  of  the  Civil  Cok 
previously  obtained. 

By  Section  7,  it  is  compulson-  upon  ^ 
Court  to  grant  a  certificate  to  any  persBi 
who  shall  have  been  appointed  to  the  chavp 
of  a  minor's  estate  by  will  or  deed,  and  «fe 
is  willing  to  undertake  the  trust. 

Primd  facie y  a  person  who  has  hea 
appointed  the  manager  of  a  minor's  estaae: 
either  by  will  or  deed,  is  the  proper  persOi 
to  be  the  manager,  and,  primd  facie ^  there  is 
no  sufficient  cause  why  he  should  not  fc 
the  person  to  whom  the  certificate  is  to  be 
granted.  The  law  has,  therefore,  made  i 
compulsory  on  the  Court  to  grant  him  tbe 
certificate;  but  it  by  no  means  foHo"ws  tte. 
when  a  certificate  has  been  granted  to  laa, 
and  he  has  acquired  the  management,  t 
may  not  be  discovered  that  be  is  not  a  pD- 
per  person  to  have  the  management. 

It  is  true,  no  doubt,  that  a  person  to  whoa 
a  certificate  is  granted  under*  Section  7  b 
not  bound  to  render  periodical  accountH  a 
the  same  manner  as  a  public  officer  to 
such  a  certificate  is  .granted,  and  that  he 
be  compelled  to  do  so  only  by  snit.  It 
so  held  in  the  case  reported  in  6  Wed^lr 
Reporter,  Miscellaneous  Rulings,  p.  53. 

The  Court  in  that  case  said :  ^*  Afai 
'  carefully  examining  the  Ad,  we  cotne  is 
'the  conclusion  that  the  law  does  Btt 
'  require  a  party,  holding  a  certificate 
*  Section  7,  to  produce  accounts,  unless 
'for  such  under  Section  19  of  the  Ad  Iff 
'  any  relative  or  friend  of  ^  the  inra» 
'  Public  Curators  or  Administrators  appoifil- 
'ed  under  Section  10  are  required  by  the 
'provisions  of  Section  16  to  put  in  anaaiK 
'accounts,  to  the  accuracy  of  which  ns 
'relative  or  friend  of  the  minor  may  taJu^ 
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"  objections.  But  where  a  party  is  appoint- 
"  ed  under  Section  7  to  administer  to  ihe 
"  estate,  it  appears  to  us  that  he  is  bound, 
"  as  was  the  practice  before  the  passing  of 
"  the  Aft,  to  account  only  to  the  minor  on 
"  his  attaining  majority,  and  to  no  one  else, 
"  though,  of  course,  he  is  liable  to  have  the 
"certificate  withdrawn  under  Section  21, 
"  should  any  sufficient  cause  for  its  with- 
*'  drawal  be  proved  to  the  satisfaction  of  the 
"  Court." 

That  case  is  an  authority  to  show  that,  al- 
though a  manager  appointed  by  a  will  or 
deed  to  whom  a  certificate  is  granted  is  not 
bound  to  rendier  periodical  accounts  under 
Section  16,  still,  if  there  be  any  mismanage- 
ment or  improper  conduct  on  his  part,  he  is 
liable  to  be  removed  under  the  provisions  of 
Sectional. 

Section  21  enacts  that  "the  Civil  Court 
"for  any  sufficient  cause  may  recall  any 
"  certificate  granted  under  this  Act,  and  may 
*^  direct  the  Collector  to  take  charge  of  the 
"estate,  or  may  grant  a  certificate  to  the 
"  Public  Curator  or  any  other  person  as  the 
"  case  may  be." 

It  is  only  for  sufficient  cause  that  a  certi- 
ficate can  be  recalled ;  but  the  words  of  the 
Section  are  general,  that  for  sufficient  cause 
any  certificate  granted  may  be  recalled ;  and 
there  seems  to  be  no  good  reason  for  holding 
that  a  certificate  granted  under  Section  7  of 
the  Act  either  to  a  manager  appointed  by 
will  or  to  a  near  relative  cannot  be  recalled 
for  sufficient  cause,  in  the  same  manner  as 
any  other  certificate,  merely  because  such 
manager  is  not  bound  to  render  periodical 
accounts. 

By  Section  28  all  orders  of  the  Civil 
Court  are  subject  to  appeal,  subject  to  the 
rules  in  force  in  Miscellaneous  cases,  so 
that,  if  a  manager  be  dismissed  summarily 
for  insufficient  cause,  he  has  a  remedy  by 
appeal. 

The  authorities  upon  the  subject  have  all 
been  very  clearly  set  out  in  the  statement  by 
which  the  points  were  submitted  for  the 
opinion  of  the  Full  Bench,  and  the  only  case 
which  appears  to  throw  doubt  upon  the  right 
of  the  Judge  to  recall  a  certificate  by  a 
summary  proceeding  in  le  case  of  a  mana- 
ger appointed  under  Section  7  is  that  which 
was  decided  by  Mr.  Justice  Steer  and  Mr. 

iastice  Campbell,  and  reported  in  Marshall's 
Leports,  page  24  ^  In  that  case  the  Judges 
observed :  "  It  is  clear  that  a  regular  suit 
.*'  for  an  account  can  be  brought  a  linst  such 
"manager  under  Section  19  of  the  A£t. 
*'  As  regards  his  removali  we  would  not,  after 

Vol.  VII. 


**  the  precedent  quoted  now,  object  to  these 
''proceedings  under  Section  21;  but  we 
"  think  that,  in  whatever  form  a  suit  institut- 
''  ed  to  cancel  the  certificate  under  that  Sec- 
''  tion  may  be  instituted,  it  must  be  supported 
''  by  such  proof  of  malversation  and  miscon- 
"  duct  as  will  afford  sufficient  ground  for 
"  removal." 

To  that  extent  we  entirely  concur. 

The  Judges  proceed :  ''  Looking  to  the 
*'  nature  of  the  tide  on  which  the  certificate 
"  is  held,  there  is  a  wide  difference  between 
"  a  manager  appointed  by  will  or  a  near  re- 
"  lative  appointed  in  right  of  natural  pro- 
"  pinquity,  and  a  mere  officf  r  of  the  Court 
''  appointed  manager  subject  to  the  supervi* 
"  sion  of  the  Court.  The  two  former  mana- 
''gers  hold  under  Section  7,  and  render  no 
''  accounts  till  their  management  is  impugned 
**  under  the  provision  of  Section  19.  The 
*'  latter,  appointed  under  Sections  10  and  12, 
'*  is  .subject  to  a  variety  of  special  provisions, 
''  and  is  bound  to  render  periodical  accounts. 
''  As  regards  the  grant  of  a  certificate  to  a 
''person  claiming  under  a  will,  it  is  clear 
'*  that  in  the  terms  of  Section  7  the  Court 
"  has  no  option  whatever.  Hence  we  think 
"  that  in  such  a  case  the  Court  cannot  exer- 
"  cise  any  mere  discretionary  power  under 
"  Section  21,  the  candidate  not  being  abso- 
"  lutely  and  palpably  incompetent.'' 

In  this  we  also  concur.  There  can  be 
no  doubt  that  it  is  obligatory  on  the  Court 
to  grant  a  certificate  to  a  manager  appointed 
by  will,  and  the  Court  has  no  power  to  recall- 
it  unless  a  sufficient  cause  is  made  out. 

But  the  Judges  go  on  to  observe : — 

"  There  will  be  sufficient  cause  for  re- 
"  moviiig  a  manager  appointed  as  of  right, 
"bnly  when  there  is  such  entire  incompe- 
"  tency  or  actual  breach  of  trust  as  would 
"justify  a  Court  of  Equity  in  depriving  a 
"  man  of  the  management  of  his  own 
"  property,  or  a  trustee  of  the  management 
"  of  a  trust." 

There  appears  to  be  some  inaccuracy  in 
this  statement,  because  we  are  not  aware  of 
any   incompetency   which   would   justify   a 
Court  of  Equity  in  removing  a  man  from 
the  management  of   his  own  property.     A 
man  may  manage  his  own  property  as  he 
thinks  fit,  and,  unless  declared  to  be  a  luna- 
tic, he  has  a  right  to  manage  his  property  as 
he  pleases.     So  far  as  the  Court  speaks  of 
the  removal  of  a  trustee,  we  think  that  they 
may  be  correct;  but  it  does  not  follow  that, 
if  a  manager  to  whom  a  certificate  has  been 
granted  under  Section  7  should  be  compelled 
to  render  his  accounts  by  a  regular  suit,  and 


5a6 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


[VoLTO. 


it  should  appear  from  those  accounts  that 
there  has  been  embezzlement  or  waste 
or  mismanagement  such  as  would  justify  the 
removal  of  a  trustee,  the  certificate  cannot 
be  withdrawn  without  a  regular  suit. 

There  may  be  many  cases  in  which,  if  a 
manager  so  appointed  could  not  be  removed 
summarily,  the  estate  might  be  wholly  lost. 

Suppose  it  were  made  out  upon  a  sum- 
mary application  to  the  Civil  Court  that  an 
estate,  under  a  manager,  had  realized  more 
than  sufficient  to  pay  the  expenses  of  manage- 
ment and  the  public  revenue  and  the  allow- 
ance to  the  minor,  and  that  the  Government 
revenue  was  not  paid  and  the  estate  about 
to  be  sold,  and  that  the  manager  refused  to 
render  his  accounts,  and  referred  the  friend 
of  the  minor  to  regular  suit,  and  would  give 
no  reason  for  bis  not  paying  the  Govern- 
ment revenue.  If  the  Court  could  not 
remove  him  summarily  without  a  regular 
suit,  the  q^tate  might  be  sold  for  arrears  of 
public  revenue,  and,  before  a  decree  for  his 
removal  could  be  obtained,  the  estate  would 
be  lost.  We  think  it  clear  that,  in  such  a 
case, /the  Court  ought  to  have,  and  would 
have,  power  to  remove  the  manager  by  a 
summary  proceeding  under  Section  21,  and 
to  put  the  management  of  the  estate  into  the 
hands  of  the  Collector  or  of  the  Public 
Curator,  notwithstanding  the  manager  could 
not  be  compelled  to  render  his  accounts 
without  a  regular  suit. 

So,  if  the  accounts  rendered  by  such  a 
manager,  whether  voluntarily  or  under  a 
decree  for  an  account  in  a  regular  suit, 
should  be  incorrect,  and  the  manager  should 
fraudulently  omit  to  give  credit  for  moneys 
received,  it  appears  to  us  that  the  manager 
might  be  removed  upon  proof  of  the  facts 
on  a  summary  proceeding,  and  it  would  not 
be  necessary  to  falsify  the  accounts  in  a 
regular  suit. 

We  make  this  remark  because  the  Judges 
in  the  case  to  which  we  have  already  re- 
ferred think  that,  merely  because  the  accounts 
are  impugned,  the  Court  could  not  remove  the 
manager  until  those  accounts  had  been  im- 
pugned by  regular  suit. 

We  think  that,  without  compelling  the 
minor  or  his  friend  to  resort  to  a  regular  suit, 
the  Civil  Court  has  power,  if  a  sufficient 
case  is  made,  by  summary  proceeding,  to 
recall  a  certificate  granted  under  Section  7 
to  a  manager  appointed  by  will  or  deed 
•or  to  a  near  relative,  and  to  put  the  estate 
into  the  hands  of  the  Collector,  and  to  exer- 
cise the  other  powers  conferred  upon  the 
•Court  by  Section  21. 


For  these  reasons,  it  appears  to  us  thft 
both  the  questions  ought  to  be  answered  k 
the  affirmative. 

The  case  will  be  referred  back  to  a  Di& 
sion  Bench  with  this  expression  of  ooi  op- 
nion,  in  order  that  the  Division  Bench  m^ 
determine  the  appeal. 


The  31st  May  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki^  Cto' 
Justicey  and  the  Hon'ble  C.  B.  TrcTor,* 
G.  Loch,  F.  B.  Kemp,  and  A.  C 
Macpherson,  Judges, 

Evidence—Presumption — Dakhilat 

Case  No.  2779  of  1866  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  ij 
the  Judge  of  Hooghly,  dated  the  gtk  Jiif 
r866i  reversing  a  decision  0/  the  Defiiff 
Collector  of  that  District,  dated  A 
2jrd  April  t866, 

Krileebash  Mytee  (Plaintiff), 
Appellant, 

versus 
Ramdhun  Kharah  (Defendant),  Responded. 
Bahoos  Romesh  Chunder  Mitter  and  Awtd 
Chunder  Ghosal  for  Appellant 

Baboo  Poorno  Chunder  Shome  for 
Respondent. 

A  ryot,  who  puts  in  dakhilas  as  evidence  to  sappottUs 
case,  is  bound  to  prove  them.  Their  admtssioa  as  g» 
nuine  is  not  to  be  legally  presumed,  merely  beoflr 
they  are  not  formally  disputed  by  the  landlord. 

This  case  was  referred  to  a  Full  Bench  ff 
Peacock,  C.  7.,  and  Z.  5.  Jackson,  J.,  under 
the  following  orders : — 

Peacock,   C  J. — I  AM   unable  to   disoi- 

.  Rajeesurree  Dabea  ...  f^^^  '  u^P^iS'^S 
Shibnath  Chattenee,  4  f^™  ^he  two*  Hi- 
Weekly  Reporter,  Act  X.,     jngs  which  have  beet 

^'^^'     wk^-N:^^a,«c     cited,  and  espectiBy 

Kazee  Khoda  ^ewaz  vs.  '  ,       ,        r      «/_ 

NobokishoreRaj,^  Week-     from  the  last  m  Cm 

ly  Reporter,  Act  X.,  p.  53-      of     those     tWO     id* 

ings.  But  I  confess  I  cannot  discover 
in  what  stage  of  the  case  the  dakfaibi 
produced  by  the  defendant  in  evideooe 
could  have  been  denied  upon  the  rccori 
by  the  plaintiff. 

Suppose  the  defendant  had  produced 
these  documents  in  Court  undet  suspiciW 
circumstances,  and  the  plaintiff  bad  not  bed 

♦  The  judgment  of  the  Full  Bench  was  orally  d*- 
vered  on  the  19th  March  1867,  when  Trevor,  J.,  oo»- 
curred  in  it. 
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H^sent,  and  his  mooktear,  not  knowing 
irhether  the  documents  were  genuine  or  not, 
^uld  not  deny  them,  would  the  Judge  have 
llfeen  bound  to  believe  them  ?  According  to 
Ifte  rulings  referred  to,  the  Judge  would 
lave  been  bound  to  believe  them,  there  being 
bo  denial  of  them  upon  the  record. 

My  present  impression  is  that  these 
rulings  cannot  6e  upheld  ;  but,  as  I  cannot 
distinguish  the  present  case  from  the  rulings 
referred  to,  this  case  must  be  referred  to  a 
Pull  Bench  for  decision. 

Jackson,  J, — I  entirely  concur.  I  also 
Etm  at  a  loss  to  know  at  what  stage  of  the 
proceedings  or  in  what  manner  a  denial  is 
to  be  entered  by  the  plaintiff  of  documents 
filed  by  the  defendant,  more  especially  when 
those  documents  are  so  filed  by  the  defend- 
ants after  the  first  hearing  of  the  case,  when 
the  examination  of  the  plaintiff  in  person 
bas  already  taken  place.  It  seems  to  me 
that  the  party  who  puts  in  dakhilas  as  well 
as  other  documents  as  evidence  to  support 
his  case  is  bound  to  satisfy  the  Court  that 
those  documents  are  genuine,  and  what  they 
purport  to  be,  in  other  words,  to  prove  them, 
and  that  it  cannot  possibly  be  assumed,  from 
the  absence  of  a  specific  denial  by  the  op- 
posite party,  that  such  documents  are 
genuine. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  C.  ^.— The  Judge  in  this  case 
says  that  the  dakhilas  produced  by  the  de- 
fendant are  not  anywhere  denied  by  the 
plaintiff,  and,  consequently,  under  the  ruling 
at  page  53,  Volume  V.  of  the  Weekly  Re- 
porter, they  must  be  accepted  as  true.  Ke 
does  not  state  whether  there  was  or  was  not 
any  evidence  to  prove  that  they  were  genu- 
ine; but  he  accepted  them  as  true  merely 
becaase  the  plaintiff  had  not  denied  them. 

The  question  came  before  the  First  Divi- 
sion Bench,  who  then  thought  that  the  ruling 
on  which  the  Judge  had  relied  in  support  of 
his  decision  could  not  be  upheld;  but,  as ' 
there    are  conflicting   decisions    upon    the ' 

rfnt,  the  case  was  referred  to  a  Full  Bench, 
retain  the  opinion  which  I  expressed  on 
referring  the  case. 

In  the  second  of  the  two  cases  cited  in  the 
referring  q^der,  and  reported  at  page  53,  Vol. 
v..  Weekly  Reporter,  Aa  X.  Rulings,  Mr. 
Justice  Bayley  and  Mr.  Justice  Shumbhoo- 
nath  Pundit  say : — 

"  Further  it  has  been  decided  here  that, 
"  when  the  payment  of  rent  is  not  a  matter 


''directly  in  dispute,  and  dakhilas  are  pro- 
"  duced  by  the  ryot  to  show  that  he  is 
''entitled  to  the  presumption  of  Section  4, 
"  and  these  receipts  are  not  denied  by  the 
"landlord,  the  tenant  is  not  required  to 
''  prove  them,  but  by  the  non-denial  admis- 
"  sion  is  legally  presumed." 

We  think  that  the  decision  cannot  be 
upheld  to  the  extent  that  admission  is 
legally  to  be  presumed  from  non-denial.  If 
a  fact  or  a  document  in  support  of  a  fad  is 
to  be  proved,  it  must  be  proved  by  legal 
evidence  whether  the  fa6t  is  directly  in  dif- 
pute  or  not.  If  a  fact  is  admitted,  it  need 
not  be  proved ;  but,  if  it  has  to  be  proved  at 
all,  it  mast  be  proved  by  proper  evidence, 
whatever  may  be  the  purpose  for  which  it  is 
to  be  proved. 

The  decision  refers  to  a  former  case  de- 
cided by  Mr.  Justice  Bayley  and  Mr.  Justice 
E.  Jackson,  reported  at  page  41,  Vol.  IV.  of 
the  Weekly  Reporter,  Aft  X.  Rulings,  in 
which  the  Judges  say  : — 

*'  There  is  no  doubt  that  dakhilas  .should, 
"  as  a  general  rule,  be  attested  or  proved  by 
'*  some  oral  evidence,  in  the  same  fanner 
"  as  all  other  documentary  evidence.  But 
*'  there  is  a  special  difficulty  for  a  tenant  to 
"  prove  dakhilas  which  are  drawn  up  by  his 
"zemindar's  agents,  and  signed  by  them, 
"  more  particularly  of  long  past  days.  The 
"tenant  cannot  be  expected  in  every  case 
"  to  summon  all  the  gomastahs  of  his  ze* 
"mindar  for  the  past  20  or  30  years  to 
"attest  his  dakhilas.  He  should  be  re- 
"  quired  in  his  examination  to  attest  the 
"dakhilas  himself  as  far  as  he  can.  All 
"dakhilas  which  have  been  given  to  him 
"  personally  he  can  prove  as  well  as  any 
"other  witness.  The  tenant  having  so  far 
"  deposed  to  their  genuineness,  it  will  re- 
"  main  Jor  the  zemindar  or  his  agent  who 
"  may  depose  on  his  behalf  to  deny  their 
"  genuineness.  He  also  should  be  examined 
"  regarding  them.  A  mere  general  state- 
"  ment  that  they  are  false  should  not  be 
'listened  to.  If  he  states  that  they  are 
"  false  documents,  he  should  be  required  to 
"  detail  his  reasons  for  so  stating  ;  and,  if 
"they  appear  to  have  any  foundation,  an 
"  issue  should  be  laid  down,  and  both  parties 
"required  to  produce  further  evidence  on 
"the  point." 

To  the  extent  of  saying  that  an  issue 
should  be  laid  down  as  to  whether  the  docu- 
ments are  genuine  or  not  when  they  are 
produced  in  the  course  of  a  trial  as  evidence 
to  prove  an  issue  which  has  already  been 
laid    down  or  any  important  fact   in   the 
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cause,  I  think  that  the  Judges  were  not 
right;  but  I  think  they  were  right  lo  this 
extent  that,  if  a  tenant  produces  dakhilas, 
and  swears  that  they  were  genuine  docu- 
ments which  were  delivered  to  him  by  the 
landowner  or  his  gomastah,  or  gives  other 
primd'/acie  evidence  to  show  that  they  are 
genuine,  whether  for  the  purpose  of  proving 
that  rent  has  been  paid  in  a  suit  for 
arrears,  or  to  prove  that  rent  has  been  paid 
at  a  fixed  rate  for  a  certain  number  of  years 
for  the  purpose  of  barring  a  landlord's 
claim  to  enhance,  such  dakhilas  are  strong 
evidence  if  the  landlord  or  his  agent  do 
not  come  forward  to  deny  ihem.  The 
Judges  are  right  in  saying  that  it  cannot  be 
expected  that  a  ryot  should,  in  every  case, 
summon  all  the  agents  of  his  landlord  who 
gave  him  the  receipts.  But  the  ruling  in 
the  last  case  that,  if  the  landlord  does  not 
deny  them,  they  must  be  taken  to  be  true, 
without  any  evidence  on  the  part  of  the 
ryot,  cannot  be  upheld. 

In  many  cases,  the  landlord  is  not  present 
at  the  trial,  and  does  not  even  know  what 
docuitients  are  intended  to  be  produced. 
How,  and  in  what  stage  of  the  case,  is  he  to 
deny  them  ?  If  a  ryot  produces  dakhilas, 
and  swears  that  he  received  them  from  the 
landowner  or  his  agent,  or  gives  other  primd- 
facie  evidence  of  their  genuineness,  and  the 
landlord  or  his  agent  does  not  come  forward, 
and  deny  them  or  give  evidence  to  show  that 
they  are  not  genuine,  they  may  be  taken  as 
primd-facie  evidence  against  him  if  the 
evidence  of  the  ryot  is  believed. 

In  this  case,  as  the  Judge  has  not  entered 
into  the  question  whether  there  was  any 
evidence  in  support  of  the  dakhilas,  the  case 
must  be  remanded  to  him  to  enquire  whether 
the  dakhilas  are  genuine  or  not,  and  to  de- 
cide the  case  after  that  question  b^s  been 
determined  upon  proper  evidence. 


the  12th  July  1866^  modi^ing  a 
passed   by   the  Deputy    Colitci^r  1/  AT 
District',  dated  the  30 ih  April  §866, 

Ajoodhya  Pershad  (Defendant), 


versus 


Mussamut  Imam  Band!  Begum  (Plaintiff; 

Respondent, 

Baboo  Khetier  Mohun  Mookerjee  im 
Appellant. 

Mr,  R,  E,  Twidale  for  RespondeOL 


The  31st  May  1867. 

Present : 

The|  Hon'ble  Sir  Barnes  Peacock,  A7„  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,* 
G.  Loch,  F.  B.  Kemp,  and  A.  G.  Mac- 
pherson,  Judges, 

Right  of  occupancy — Transferable  tenures. 
Case  No.  2609  of  1866. 

Special   Appeal  from  a  decision  passed  by 
Mr.    W.  Ainslie,  Judge  of  Patna,  dated 

*  The  judgment  of  the  Full  Bench  was  delivered 
orally  on  the  19th  March  1867,  when  Trevor,  J.,  con- 
curred in  it. 


The  gaining*  of  a  ri^ht  of  occupancy  in  a 
ferable  tenure  under  bection  6,  Act  X.  of  1859^  deeiat 
make  the  tenure  transferable. 

Qtuere  fer  Peacock,  C.  y. — ^Whether  a  right  of  cb» 
pancy  gained  under  the  same  Section  is  uiiiJiii*J 
heritable . 

This  case  was  referred  to  a  Full  Bend  If 
Loch  and  Bay  ley,  J.  J.,  under  /kef4fl^ 

ing  order : — 

Referring  Order. — ^The  special  appeBtfl 
in  this  case,  Ajoodhya  Pershad,  is  a  tenft 
having  a  right  of  occupancy.  Some  noe 
back  he,  without  the  consent  of  his  laodk4 
transferred  his  tenure  to  another  party,  n, 
Jugdeonarain  Singh.  The  zemindar  bio^ 
a  suit  for  arrears  of  rent  against  Ajood^i 
Pershad,  who  pleaded  that  he  had  sold  tt 
tenure,  and  Jugdeonarain  intervened  cia» 
ing  the  tenure.  As,  however,  the  urn- 
venor's  name  was  not  registered,  the  decnl 
was  given  against  Ajoodhya  Pershad,  andfle 
intervener,  in  order  to  save  the  propof 
from  sale  in  execution,  deposited  di 
amount  of  the  decree  in  the  name  of  the  jo^ 
ment-debtor,  and  the  sum  so  deposited  ^ 
paid  over  to  the  zemindar  on  his  appticatiaa. 

The  zemindar  has  again  brought  a  sui  Iv 
arrears  of  enhanced  rent  after  seniot  i 
notice  against  Ajoodhya  Pershad,  who  pkii 
(as  before)  that  he  had  no  interest  in  di 
tenure.  The  intervener  also  comes  fomld 
with  his  claim ;  but  the  Lower  Aj^mM 
Court  holds  that  the  defendant  Ajoodhpl 
liable  for  the  rent,  as  his  tenancy  has  noit 
been  cancelled,  and  the  landlord  is  not  boo! 
to  look  beyond  him  as  long  as  the  teofll 
chooses  to  let  the  tenure  run  on. 

An  appeal  from  this  order  has  now  bc9 
preferred  by  Ajoodhya  Pershad,  who  tiq|0 
that,  as  he  has  transferred  the  tenare  i* 
Jugdeonurain,  a  substantial  party,  and  M 
the  zemindar  is  aware  of  such  transfer,  ^ 
(the  special  appellant)  cannot  ^be  lanii^ 
considered  liable  for  the  rent.  *  U  may  it 
noted  that,  after  the  previous  suit  was  d» 
posed  of,  Jugdeonarain  applied  to  the  CM^ 
lector  to  compel  the  zemindars  to 
his  name,  but  the  Collector  rejected 
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catioiii  as  he  was  a  cultivating  ryot,  and 
t  an  intermediate  holder  of  a  transferable 
lore  to  whom  the  provisions  of  Section  27, 
:t  X.  of  1859,  were  applicable. 
Before  us  it  is  not  contended  that  the  ten- 
e  was  originally  transferable,  but  it  is 
;ed  that  it  has  become  so,  because  the 
ndor  tenant,  Ajoodhya  Pershad,  has  a  righi 

Occupancyt  &itd  it  has  been  ruled  1>y  a 
vision  Bench  of  this  Court  (Weekly  Re- 
nter, page  87,  Taramonee  Dassee)  that  a 
^ht  of  occupancy  is  a  transferable  tenure  like 
i  jotes  of  Rungpore  and  the  howlas  and 
em-howlas  of  Backergunge.  We  have  some 
lubts  as  to  the  correctness  of  this  ruling 

generally  applicable  throughout  the  coun- 
'•  We  do  not  understand  how  a  tenure.. 
A  transferable  in  its  nature,  can  become  so 
'  a  right  of  occupancy  ;  and  we  think  it 
ight  be  both  inconvenient  and  injurious 
,  landlords,  were  tenants  having  a  right 

occupancy  allowed,  without  the  consent 

the  landlord,  to  transfer  their  tenures  to 
lomsoever  they  pleased.  There  would  be 
>  safety  for  the  due  realization  of  the  rent, 
^e  know  that  in  some  parts  of  the  country 
e  tenant's  jotes  are  transferable,  but  that 

from  local  custom^  and  not  from    a  right 

occupancy.  As  the  question  is  of  con- 
Jerable  importance,  we  submit  the  follow- 
g  point  for  the  decision  of  a  Full  Bench : — 

Whether  a  tenure,  not  originally  transfer- 
)le  without  the  consent  of  the  landlord, 
(comes  so  because  the  tenant  has  obtained 
prescriptive  right  0/  occupancy . 

The  judgment  of  the  Full  Bench  was  deli- 
red  as  follows  by — 

Peacock,  C  J. — As  I  understand  the  pro- 
isition  for  which  the  vakeel  for  the  special 
»pellant  has  contended,  it  is  this,  that,  if  a 
le,  which,  so  long  as  no  right  of  occupancy 
listed  in  it,  was  not  transferable,  be  held  for 
\  years,  and  a  right  of  occupancy  be  ac- 
iired  in  it  under  Section  6,  Act  X.  of  1859, 
at  which  was  a  non-transferable  ten- 
e  becomes  a  transferable  one — in  other 
ords,  that  every  tenure  in  which  a  right  of 
xupancy  is  acquired  under  Act  X.  is  a 
ansferable  tenure. 

It  appears  to  me  that  there  is  nothing  in 
ection  6,  Act  X.  of  1859,  which  shows  that  it 
as  the  intention  of  the  Legislature  to  alter 
le  nature  of  a  jote,  and  to  convert  a  non- 
ansferable  jote  into  a  transferable  one, 
lerely  because  a  ryot  who  held  it  for  \z 
^s  had  thereby  gained  a  right  of  occu- 
uicy  under  Act  X.  of  1859. 


None  of  the  cases  which  have  been  cited 
go  to  that  extent.  The  only  case  which  can 
bear  an  interpretation  such  as  that  now  con- 
tended for  is  the  case  referred  to  by  the 
Judges  who  have  referred  this  question  to 
us,  and  reported  in  i  Weekly  Reporter,  page 
86.    There  the  Judges  say : — 

'^  The  question,  then,  arises,  is  a  right  of 
"  occupancy  a  transferable  tenure  ?  We  think 
'*  that  it  .is  so  transferable.  A  right  of  oc- 
'*  cupancy  is,  after  all,  a  perpetual  lease,  the 
''  holder  of  which  cannot  be  ejected  so  long 
*'  as  he  pays  a  fair  and  equitable  rent.  There 
"  are  many  similar  rights  common  in  differ- 
''  ent  parts  of  Bengal,  such  as  the  jotes  of 
"  Rungpore  and  the  howlas  and  neem- 
'^  howlas  of  Backergunge  which  are  in 
"effect  in  no  respect  higher  than  that 
*'  of  a  right  of  occupancy,  inasmuch  as  they 
^'  are  mere  personal  rights  which  are,  and 
".have  always  been,  held  to  be  transferable 
"  as  well  as  heritable." 

But,  even  supposing  that  the  Judges  in 
that  case  thought  that  a  jote  which  was  not 
transferable  became  transferable  merely  by 
reason  of  the  tenant's  having  held  it  for  la 
years,  and  gained  a  right  of  occupancy  in  it 
under  Section  6,  Ad  X.  of  1859,  it  appears  to 
us  that  their  construction  of  that  Section  was 
not  correct. 

The  case  will  go  back  to  the  Division 
Bench  which  referred  it,  in  order  that  they 
may  decide  it. 

Speaking  for  myself,  I  am  not  at  all  sure 
that  a  right  of  occupancy  gained  under  Sec- 
tion 6,  Ad  X.  of  1859,  is  necessarily  heritable. 


The  31st  May  1867. 

•  Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,* 
G.  Loch,  F.  B.  Kemp,  and  A.  G. 
Macpherson,  Judges, 

Time  for  ^peal— Application  for  Review. 

Petition  of  Brojender  Coomar  Roy 
Chowdry, 

Baboos  Sreenath  Doss  and  Onoocool 
Chunder  Mookerjee  for  Petitioner. 

If  a  party  presents  an  application  for  review  of  judg- 
ment within  the  ordinary  period  limited  for  appealing-, 

*  The  judgment  of  the  Full  Bench  was  orally  deli- 
vered on  tne  23rd  March  1S67,  when  Trevor,  J.,  concurred 
in  It. 
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the  time  occupied  by  the  Court  in  disposing'  of  such 
application  will  not  be  reckoned  among  the  number  of 
days  limited  for  appealing,  but  will  be  added  thereto ; 
and  a  memorandum  of  appeal  presented  within  such 
extended  period  will  be  received  as  put  in  within  time. 

The  petition  was  as  follows : — 

"That  one  Radha  Gobindo  Sha  having 
instituted  a  suit  against  your  petitioner  for 
breaking  down  the  buildings  erected  by  him, 
the  Sudder  Moonsiff  decreed  the  plaintiff's 
claim  on  the  7th  of  February  1866.  That 
your  petitioner  preferred  an  appeal  to  the 
Principal  Sudder  Ameen  against  the  said  de- 
cision, and  it  was  confirmed  on  the  3 1  st  August 
1 866.  That  your  petitioner,  being  dissatisfied 
with  the  decision  of  the  Principal  Sudder 
Ameen,  filed  a  petition  of  review  on  the  2nd 
of  October  1 866 ;  on  this,  the  Principal  Sud- 
der Ameen,  having  caused  notice  to  be  served 
on  the  opposite  party,  tried  and  rejected  it  on 
the  1 2th  of  January  last.  That  your  peti- 
tioner, feeling  himself  aggrieved  by  the  deci- 
sions paused  by  the  Lower  Courts,  prefers  this 
special  appeal ;  and,  though  three  months 
have  elapsed  from  the  date  when  the  Prin- 
cipal Sudder  Ameen  first  confirmed  the 
order  of  the  Court  of  first  instance,  yet, 
as  the  petition  of  review  was  not  disposed  of 
till  the  12th  of  January  last,  your  petition- 
er prays  that  your  Lordships  will  be  pleased 
to  grant  him  the  indulgence  in  filing  this 
special  appeal  on  the  principle  laid  down  in 
the  Miscellaneous  Order  of  15*  Judges  made 
on  the  9th  of  March  1865." 

The  case  was  re/erred  to  a  Full  Bench 
by  L,  S.  yackson,  y.,  under  the  following 
order : — 

He/erring  Order. — I  have  consulted  my 
learned  colleagues;  the  result  is,  I  think  it 
right  to  refer  the  question  for  the  consider- 
ation of  the  Full  Bench  now  sitting. 

It  will  be  observed  that  there  *^is  a  very 
clear  distinction  between  the  case  which  has 
been  brought  to  my  notice  under  which  this 
application  and  so  many  other  applications 
have  been  made,  and  the  case  before  the 
Judges  cited  in  Sutherland's  Weekly  Re- 
porter IL,  page  36,  Miscellaneous  Rulings. 
That  was  a  case  of  an  appeal  on  the  original 
side  of  the  Court  where  only  20  days  are  al- 
lowed. Probably  in  no  case  would  there  be 
very  much  time  to  spare  if  the  appeal  has  to 
be  preferred  on  the  original  side  of  the 
Court  within  those  20  days  ;  but  here,  where 
one  period  of  appeal  has  been  allowed  from 
all  districts,  whether  in  the  immediate  vicinity 


•   14  Judges— 5"*^  2  Weekly  Reporter  (Miscellane- 
ous) 36. 


of  the  Appellate  Court  or  at  many  dm 
or  even  weeks'  journey  distant,  it  is  muiet 
that  it  would  not  be  in  all  cases  either  reis» 
able  or  necessary  to  allow  the  foil  period  d 
appeal  in  addition  to  the  time  abaohtt^ 
taken  up  whilst  the  application  for  reiRt 
was  pending.  I  am  very  doubtful  vbdkt 
the  Court  intended  to  go  so  far  in  mfisg  u 
they  did  in  that  case  as  To  say  that  m  d 
cases  of  appeal  on  this  side  of  the  Coonilit 
further  period  was  invariably  to  be  allcmi 

In  the  present  case  it  seems  that  tbel^ 
cision  from  which  the  petitioner  nov  aodb 
to  appeal  was  passed  on   the]  51st  Ai^ 
five  days  having  been  consumed  in  6btua9| 
copy  'of  the  judgment  for  the  appHcalia 
of  review  which    was  put    in    on  the  al 
October  immediately  before  the  Doorga  Poo^ 
Vacation  began.     It  may  turn  out,  &ougb  i 
course  I  am  not  disposed  to  prejudge  ^ 
question — it  may  turn  out  that  that  applia> 
tion  was  expressly  put  in  with  a  view  to  de- 
lay.    An  application  of  that  character  made 
just  before  the  Court  is  closed  for  the  ki| 
vacation  has  very  much  the  appearance  (i 
an   application    for    delay.      However  te 
may  be,  this  application  having  been  sne 
than  three  months  pending  was  disposed  d 
on  the  1 2th  of  January,  when  it  was  r^- 
ed.     From   the    12th  January  to  this  d^ 
the  party  has  had  63  days  to  prefer  hisj^ 
cial  appeal.    It  is  true  that  the  applkauBi 
is  said  to  have  been  presented  to  the  Depm 
Registrar  oathe  12th  of  this  month,  battha 
the  pleader  who  presented  it  must  have  bca 
perfectly  well  aware  that  he.  was  presesi^ 
it  to  the  Deputy  Registrar   under   chcm' 
stances  which  forbade  the  Deputy  Regisadi 
receiving  it  without  the  leave  of  the  Cooit  I 
therefore,  look  upon  the  application  for  sft- 
cial  appeal  as  presented  this  day,  and  tft 
earlier.     That  leaves,  as   I   have   said,,  ^ 
days.    Now,  this  is  a  case  from  the  diiia^ 
of  Dacca.     Dacca  is  distant  from  this  Catf, 
about  two  days'  post,  and  not  much  longtf « 
the  traveller.    It  appears  to  me  that  it  tm\ 
not  have  been  intended  that,  under  sndi<*^ 
cum  stances,  the  entire  period  of  90  dzys^ 
invariably  to  be  allowed  excluding  tbe  ti 
during  which  the  application  for  reviev  1 
pending ;  but  that  the  Court  should  coi 
in  each  case  whether,  after  deducting  if* 
period  during  which  the  application  for  0* 
view  was  pending,  the  special  appeilaat  Irf 
exercised  a  proper  diligence  in  prosecodlC 
his  appeal. 

I,  therefore,  wish  the  question  to  be  l^ 
ferred  to  a  Full  Bench,  in  order  that  il 
Full  Bench  may  decide  for  my  guidance  id»< 
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her,  in  future,  the  full  period  is  invariably  to 
)e  allowed,  or  such  further  period  as  may 
ippear  to  have  been  reasonably  necessary. 

:  The  judgment  of  the  Full  Bench  was 
ielivered  as  follows  by — 

Peacock^  C,y, — We  think  that  we  must 
uphold  the  ruling  of  the  fourteen  Judges, 
^though  it  wa^  a  mere  dictum  of  the 
podges  that  the  decision  of  the  Madras  Sud- 
ler  Court  was  right,  still  we  think  that  we 
)ught  not  to  interfere  with  it.  It  was  merely 
olio  wing  a  practice  which  has  been  adopted 
n  Madras  from  i860  down  to  the  present 
ime.  Probably  parties  have  been  acting 
ipon  the  dictum  or  ruling  of  the  fourteen 
fudges.  It  is  too  late  now  to  reverse  it. 
3reat  inconvenience  would  probably  be 
caused  by  our  doing  so. 


The  31st  May  1867. 

Present  : 

Fhe  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
i   Justice^  and  the  Hon'ble  C.  B.  Trevor,* 
G.     Loch,    F.    B.     Kemp,  and  A.     G. 
'  Macpherson,  Judges, 

Appeal  to  Privy  Council  (Restoration  of)* 

Petition  of  Radha   Binode  Misser  in   con- 
nection  with  Privy   Council  Appeal  No, 
'41  of  1864, 

Radha  Binode  Misser,  Appellant  to  England, 

versus 

Kripa  Moyee  Debea,  Respondent  to  England, 

\Bahoo  Kallee  Prosunno  Dutt  for  Appellant. 

'  Bahoos  Sreenaih  Doss  and  Bhuggohutty 
Churn  G.hose  for  Respondent. 

.  The  Hig^h  Court  has  the  power,  and  ought  to  exercise 
lis '  discretion  in  each  particular  case,  with  regard  to 
nttoring  appeals  to  the  Privy  Council  dismissed  for 
Miauls  or  removed  for  any  reason  from  the  file  of  the 
High  Court. 

-  This  case  was  referred  to  a  Full  Bench 
iy  L.  S,  Jackson,  J,,  under  the  following 
^der  : — 

Referring  Order, — I  think  it  proper  to 
refer  for  the  decision  of  a  Full  Bench  a 
point  on  which  I  entertain  doubt,  and  upon 
which  my  present  opinion  and  practice  ap- 
pear to  be  at  variance  with  the  views  enter- 
tained by  some  of  the  other  Judges. 


The  question  is  whether,  after  an  appeal 
to  Her  Majesty  in  Council  has  been  dis- 
missed for  default,  or  for  any  reason  removed 
from  the  file  of  this  Court,  under  the  law 
or  under  the  rules  of  the  Court,  I  have  any 
power  to  restore  such  appeal  when  the 
period  of  six  months,  allowed  for  making 
appeals  to  England,  has  expired. 

My  present  opinion  is  that  I  have  not  the 
power.  These  are  cases  in  which,  as  it 
seems  to  me,  this  Court  acts  altogether 
ministerially,  and  cannot  go  beyond  the 
functions  expressly  committed  to  it. 

At  the  same  time  cases  occasionally  arise, 
as  when  an  applicant  seeks  to  justify  a 
default  in  which  it  would  certainly  be  conve- 
nient and  beneficial  that  the  Court  should 
exercise  the  power  in  question. 

The  judgment  of  the  Full  Bench  was 
delivered  cu  follows  by — 

Peacock,  C,  J, — We  think  that  the  Court 
has  the  power,  and  should  exercise  its  dis- 
cretion in  each  particular  case. 

The  case  will  go  back  to  the  Court  which 
referred  it,  in  order  that  it  may  decide 
whether  there  is  sufficient  grounds. 


•The  judgment  of  the  Full  Bench  was  orally  de- 
Qrered  on  the  33rd  March  1867,  when  Trevor,  J.,  con- 
viirred  in  it. 


>' 


The  31st  May  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  P. 
Hobhouse,  Judges, 

Limitation — Suit  to  recover  possession  with 
mesne-profits — Alleg^ation  ot  mal  tenure— 
Lakberaj. 

Case  No.  263  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneah, 
dated  the  24th  November  1866,  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  thai  District,  dated  the  i^ih  June 
1866. 

Mr.  James  Furlong,  manager  on  behalf  of 

the  Raja  of  Durbangah  (Plaintiff), 

Appellant, 

versus  • 

Khusroo  Mundur  and  others  (Defendants), 

Respondents, 

Baboos  Kishen  Kishore  Ghose  and  Juggo* 
danund  Mookerjee  for  Appellant. 

Baboo  Bhuggobutty  Churn  Ghose  for 
Respondents. 

A  suit,  not  to  resume  or  assess,  but  to  recover  posses* 
sion  with  mesne-profits,  as  part  of  the  plaintiff's  m&l 
tenure,  of  land  which  the  defendant  is  alleged  to  be  hold- 
ing on  an  invalid  lakberaj  tenure,  must,  under  Clause 
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13,  Section  i,  Act  XIV.  of  1859,  be  brought  within  13 
years  from  the  time  the  cause  of  action  arose — i.  e., 
from  the  date  on  which  the  defendant  began  to  hold  the 
land  in  dispute  rent>free. 

Hohhouse,  J. — This  was  a  suit  for 
possession  with  mesne- profits  on  the  alle- 
gation that  the  lands  in  suit  were  a  part  of 
the  plaintiff's  (special  appellant's)  "mil" 
estate,  and  that  the  defendant  (special  re- 
spondent) held  them  on  an  invalid  lakheraj 

tenure. 

Limitation  (Clause  12,  Seftion  i,  Aft 
XIV.  of  1859)  was  pleaded,  and  the  Courts 
below,  finding  that  special  respondent  had 
been  in  possession  for  a  period  of  more  than 
12  years,  dismissed  the  suit  as  barred  by 
linlitation  under  the  Statute  quoted. 

In  special  appeal,  it  is  urged  that  the 
Courts  below  were  in  error  in  the  above 
finding — 

First,  because  special  respondent's  posses- 
sion was  not  an  adverse  possession. 

Secondly,  because  special  respondent  was 
retained  in  possession  without  any  enquiry 
into  the   validity  of  the   lakheraj    title   he 

set  up. 

Looking  to  the  fact  that  this  was  not  a 
suit  to  resume  or  assess,  but  simply  to 
recover  possession,  and  looking  also  to  the 
words  of  the  Statute,  I  think  the  finding 
of  the  Courts  below  is  correct  in  law. 

The  Statute  declares  that,  to  escape  the 
penalty  of  limitation,  "  suits  for  the  recovery 
of  immoveable  property"  must  be  brought 
within  "the  period  of  12  years  from  the 
time  the  cause  of  action  arose." 

Now,  when  did  the  cause  of  action  arise 
in  this  suit?  Clearly,  in  my  judgment,  it 
arose  on  that  date  on  which  special  re- 
spondent began  to  hold  the  lands  in  dispute 
rent-free,  1.  ^.,  on  a  title  adverse  to  special 
appellant's  allegation  of  a  "  mil "  tenure. 

And,  as  a  matter  of  fact,  with  ^hich  we 
cannot  in  this  Court  interfere,  the  Courts 
below  have  found  that  the  date  on  which 
special  respondent  began  to  hold  thus 
adversely  to  special  appellant  was  some 
four  generations  back,  or  for  more  than  12 
years  before  the  institution  of  this  suit-. 

This  being  so,  the  suit  was  clearly  barred 
by  the  application  of  the  Statute  of  Limit- 
ations quoted,  and  the  Courts  below  were 
right  in  so  finding,  and  it  follows  that  they 
were  also  right  in  declining  to  go  into 
special  respondent's  title. 

In  this  view  of  the  case,  I  would  dismiss 
this  special  appeal  with  costs  and  interest 
thereon. 

Bqyl^,  y. — I  am  of  the  same  opinion. 


The  31st  May  1867. 

Preseni  : 

The  Hon'ble  J.  P.  Norman  and  W.  S, 
Seton-Karr,  Judges. 

Objection  by  way  of  cross^ppeal  (agaimt  a^ 
sent  co-respondent). 

Case  No.  338  of  *i867. 

Special  Appeal  from  a  decision  pasui  h} 
the  Judge  o/Gya,  dcUed  the  itth  Deamhe 
1S66,  modt/ying  a  decision  passed  fy  tk 
Principal  Sudder  Ameen  0/ ihat  Dixirict, 
dated  the  28th  December  j86^. 

Lall  Chand  and  others  (Defendants), 
Appellants, 

versus 

Mussamut  Kudmoo  Koonwar  and  others 
(Plaintiffs),  Respondents. 

Messrs,  R,  T.  Allan  and  C.  Gregory  for 

Appellants. 

Mr,  R,  V,  Doyne  and  Baboo  Onookooi 
Chunder  Mookerjee  for  Respondents. 

An  objection  by  way  of  cross-appeal  caaaoc  be  labs 
against  a  co-respondent  who  is  not  present  in  Conct,  v& 
so  not  able  to  answer  the  objection  of  the  cioss-af- 

pellant. 


Norman,  J, — This  is  a  suit  by  three  . 

Mussamuts  Kudma  Koonwar,  Latoo  Koonvix. 
and  Munbasoo  Koonwar,  to  set  aside  three 
several  ikrarnamahs,  dated  respectively  lb 
23rd  Bhadro  1267,  the  15th  Pous  1268,  aid 
the  14th  Pous  1268. 

The  Lower  Appellate  Court,  confirming  tk 
decision  of  the  first  Court,  found  the  ikm* 
namahs  forgeries,  and  from  that  dedsioi 
this  special  appeal  is  presented  to  this  Coot. 

Mr.  Allan  for  the  appellants  put  fomid 
arguments  which  might  have  had  soae 
weight  if  this  had  been  a  regular  appeal 
being  arguments  Intended  to  show  that  tk 
Judge  was  wrong  on  the  facts, 

Mr.  Gregory  also  for  the  appellants,  is  t 
somewhat  unusual  manner  taking  up  a  pofat 
which  had  been  passed  over  by  his  \taiui 
leader,  contended  that  two  of  the  above  three 
ladies  had  not  verified  the  plaint  at  tk 
time  when  it  was  filed  or  purported  to  kpe 
been  verified.  The  Judge  caused  an  enqifl? 
to  be  made  in  this  matter,  as  to  whether  ir 
not  the  plaint  wcu  verified  by  thena,  and  ikt 
the  suit  was  theirs.  They  said  the  srii 
was  brought  wkh  their  knowledge  aad  m 
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their  account,  and  the  Judge  was  perfectly 
justified  upon  this  wiih  proceeding  with 
the  case. 

The  first  Court,  finding  that  Mussamut 
Munbasoo  had  married,  ordered  that  Mus- 
samuts  Kudma  Koonwar  and  Latoo  Koon- 
war  should  be  put  in  possession  of  the 
whole  property  in  dispute. 

On  appeal,  the  Judge  modified  that  deci- 
sion, and  gave  a  decree  in  favor  of  the  three 
plaintiffs,  awarding  to  them  individually  their 
several  shares  as  specified  in  the  plaint, 
leaving  Mussamuts  Kudma  Koonwar  and 
Latoo  Koonwar  to  seek  their  remedy  by 
another  suit  against  Mussamut  Munbasoo 
Koonwar. 

Mussamut  Munbasoo  Koonwar  appears  to 
have  married  a  second  time,  and,  therefore, 
under  Section  2  of  Act  XV.  of  1856,  she 
would  appear  to  have  forfeited  all  rights  and 
interests  in  her  deceased  husband's  properly 
by  way  of  inheritance. 

Mr.  Doyne,  who  appeared  for  the  respond- 
ents, objects  that  the  decision  of  the  Judge 
is  erroneous,  and  that  the  decision  of  the  first 
Court  ought  to  be  restored  so  far  as  regards 
the  share  of  Munbasoo.  This  objection  is 
taken  by  way  of  cross-appeal.  Now,  if  the 
objection  had  been  taken  by  way  of  regular 
appeal  or  special  appeal,  and  if  Mussamut 
Munbasoo  had  been  before  us  as  a  respond- 
ent, we  should  probably  have  held  that  the 
interest  of  Mussamut  Munbasoo  became  for- 
feited under  the  Act  in  question.  It  is  not 
clear  what  was  the  exact  date  of  her  marri- 
age. If  the  marriage  took  place  before  the 
institution  of  the  suit,  the  decree  might  have 
been  in  favor  of  the  two  plaintiffs,  Mussa- 
muts Kudma  Koonwar  and  Latoo  Koonwar, 
whose  titles  have  been  established  by  the 
finding  of  the  first  Court.  If  Mussamut 
Munbasoo  Koonwar  had  married  after  the 
commencement  of  the  suit,  the  cause  of 
action  would,  on  her  marriage,  apparently 
have  survived,  and  gone  over  to  the  two  co- 
plaintiffs  Kudma  Koonwar  and  Latoo 
^oonwar.  In  either  case  we  might  have  been 
able  to  give  the  two  plaintiffs,  who  are  re- 
presented by  Mr.  Doyne,  a  decree  for  the 
whole  of  the  property  sued  for. 

But,  as  a  cross-appeal  cannot  be  taken 
against  a  co-respondent  who  is  not  present 
(n  Court,  and  so  is  not  able  to  answer  the 
objection  of  the  cross-appellant,  the  decree 
trf  the  Judge  must  stand.  Probably,  the 
plaintiffs  in  the  Execution  Department  may 
be  able  to  work  out  the  decree,  and  prevent 

Vol.  VIL 


Mussamut  Munbasoo  Koonwar,  upon  her 
own  admission  made  in  this  suit,  from  inter- 
fering in  any  way ;  if  not,  they  must  be  left 
to  a  suit  against  Mussamut  Munbasoo. 

The  appeal  will  be  dismissed  with  costs 
and  interest. 


The  3 1  St  May  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Evidence — ^Jumma-wasil-Bakee  papers — 
Canoong:oe  papers. 

Case  No.  291  of  1867  under  Act  X.  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
2^h  December  1866,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  yth  July  1866^, 

Kheero  Monee  Dossia  and  others  (Defend- 
ants), Appellants, 

versus 

Beejoy  Gobind  Bural  and  others  (Plaintiffs), 

Respondents, 

Baboo  Gopal  Lai  Mitter  for  Appellants. 

Baboos  Bhuggobutty  Churn  Ghose,  Sreenath 
Doss,  and  Ashootosh  Dhur  for  Respondents. 

In  a  suit  for  enhancement  of  rent  a  collection-account 
or  a  jumma-wasil-bakee  filed  many  years  previously  by 
the  plaintiflf 's  predecessor  in  a  suit  to  which  the  defend* 
ants  are  not  parties  is  not  ^rf<»  evidence  for  the  plaint- 
iff that  the  defendant's  predecessor  held  at  the  rates 
of  rent  mentioned  therein. 

Semble  that,  if  proved  to  have  been  regularly  kept  in 
the  way  of  business,  the  paper  mi^^ht  have  been  put  m  as 
corroborative  evidence  under  Section  43  of  Act  II.  of  1855, 
or  migfht  have  been  used  by  the  writer  thereof  to  refresh 
his  memory  under  Section  45. 

Semble  that,  if  it  were  shown  that  the  writer  was 
dead  or  could  not  be  found,  the  original  might  have 
been  put  i^  evidence  under  Section  39. 

Semble  that  series  of  collection-accounts  or  jumma- 
wasil-bakee  papers  appearing  to  be  regularly  kept  may 
be  evidence  and  entitled  to  credit  on  the  same  principle 
as  other  contemporaneous  records  made  and  kept  py 
the  party  producmg  them  in  the  ordinary  course  of  his 
business. 

How  far  and  when  canoongoe  papers  are  admissible 
as  evidence  for  the  zemindar  as  to  the  rate  of  rent  paid 
by  the  ryot. 

Norman,  J, — The  plaintiffs  brought  this 
suit  for  enhancement  of  rent.  The  defend- 
ant proved  uniform  payment  for  20  years, 
and  claimed  the  benefit  of  the  presumption 
that  his  rent  had  remained  unchanged  from 
the  time  of  the  Permanent  Settlement. 

The  plaintiff,  in  answer  to  this  case  for 
the  purpose  of  proving  that  the  rent  had 
varied,  puts  in  evidence — 
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First, — A  copy  of  the  jumma-wasil-bakee 
of  the  year  1335,  which  was  filed  some  14 
years  ap:o  in  a  civil  silit  to  which  the  pre- 
sent defendant  was  not  a  party,  before  the 
plaintiffs  came  into  possession  of  the  estate. 

Secondly, — A  copy  of  the  canoongoe's 
papers  for  1227. 

The  Judge  relies  mainly  on  these  docu- 
ments as  proving  that  the  rent  has  been 
changed. 

The  defendant,  on  special  appeal,  objected 
that  this  copy  of  the  jumma-wasil-bakee  is 
not  evidence. 

First, — As  regards  the  copy  of  the  jumma- 
wasil-bakee.  If  admissible  in  evidence,  it 
will,  no  doubt,  be  great  weight,  because  the 
original  in  Court  may  be  produced  from  a 
place  of  safe  custody  where  it  could  not  have 
been  tampered  with,  and  the  entries  made  in 
it  must  have  been  written  at  a  time  when  it 
was  no  one's  interest  to  misrepresent  the  rate 
of  rent  to  which  the  now  defendant  was 
liable,  certainly  not  the  interest  of  tlie  plaint- 
iff's predecessor  in  estate  to  represent  his 
ryot  as  holding  at  a  less  rate  of  rent  than  he 
really  paid. 

As  the  case  stands  in  the  judgment  of  the 
Judge,  it  does  not  appear  to  be  admissible  as 
evidence.  Firsty  it  is  apparently  a  copy,  and 
the  original  is  not  accounted  for.  Secondly , 
if  the  original  were  produced,  it  might,  un- 
der Section  43  of  Act  II.  of  1855,  perhaps 
be  admissible  as  a  book  regularly  kept  in  the 
way  of  business,  but,  as  such,  it  would  be 
corroborative,  but  not  independent  proof  of 
the  facts  stated  therein,  viz.,  that,  in  the  year 
1235,  the  defendant's  rent  was  so  and  so. 
We  do  not  understand  that  there  is  any  in- 
dependent evidence  as  to  this  particular  fact. 
Very  possibly  the  paper  may  be  made  evi- 
dence. The  writer  of  it  may  be  produced. 
Refreshing  his  memory  from  the  paper  {see 
Section  45).  he  might  be  able  to  state  what 
rent  the  defendant  paid  in  the  year  in  ques- 
tion, and  then,  to  corroborate  his  testimony, 
the  paper  may  be  put  in  under  Section  43. 

If  it  is  proved  that  the  writer  is  dead  or 
cannot  be  found,  the  document  may  be  put 
in  as  an  entry  made  in  the  ordinary  course 
of  business  under  Section  39  of  Act  II.  of 

1855. 

As  to  the  value  of  jumma-wasil-bakee  as 
evidence  in  rent-suits  for  the  zemindar,  the 
Deputy  Collector  quotes  a  passage  from  the 
5th  Volume  of  the  Weekly  Reporter,  page 
243,  and  treats  it  as  if  the  language  applied 
to  all  jumma-wasil-bakees.     But  there  is  a 


wide  distinction  between  the  case  vid 
which  the  learned  Judges  were  then  dealirx 
and  to  which  they  apply  their  remarks,  ist 


the  present.  Here  we  hare  a  seriet  tf  < 
jumma'^wasil-bakees  apparently  regikrir 
kept  for  10  years  with  one  gap  from  1149 
to  1258.  There  is  a  single  paper  onanKoi 
the  writer  of  which  was  not  called,  and  )m 
absence  not  accounted  for.  * 

Of  course,  all  books  of  account  and  eoeris 
made  by  or  on  behalf  of  a  party,  when  jg> 
duced  as  evidence  in  his  own  favor  must  be 
received  with  caution ;  but  there  seems  n 
be  no  reason  why  a  series  of  collectiofi-a- 
counts,   or  jumma-wasil-bakee   papers.  ^ 
pearing  to  be  regularly  kept,  should  DOt  be 
entitled   to  credit  on  the  sam6  -  princtpfe  as 
other  contemporary  recor.ds  made  and  kefi 
by  the  party  producing  them  in  the  ordintiv 
course  of  his  business. 

Secondly, — As  to  the  canoongoe's  papers 
It  is  not  Slated  before  us  that  the  estate  lai 
held  khas  or  under  attachment  in  the  tar 
1227 )  and,  if  not,  it  is  probable  that  thee> 
tries  in  the  canoongoe's  papers  is  not  tty 
evidence  at  all  against  the  defendant   & 
it  simply  gives  the  rate  of  refit,  it  will  pro- 
bably have  been  made  from  mere  hearsai 
in  the  first  instance.     See  Regulations  V.tf 
1816,  XII.  of  1817,  and  I.  of  1819.  and  Sec- 
tion 7,  Clauses  i,  3,  4,  and  5  of  Reguladca 
IV.  of  1808  as  introduced  into  Regulation  V. 
of  1816,  Section  7.     If  ihe  canoongoe  pap» 
recorded  a  pottah  granted  by  the  landbol(!c^ 
under  Clause  3,  a  lease  nnder  Clause  4, « 
a  measurement  under  Clause  6,  it  might  be 
different. 

A  third  point  was  taken  that  the  mrt 
had  not  been  properly  enquired  into  byte 
Judge  who  decided  this  case  open  the  evK 
dence  taken  in  a  local  enquiry  made  ii 
another  case  some  months  previously  tt 
which  the  defendant  was  not  a  party.  Tit 
objection  is  well  founded.  The  bo^  defeat 
ant  had  not  opportunity  of  cross- exadiiiilig 
the  witnesses  or  adducing  evidence  to  rebtt 
their  statements. 

There  must  be  a  new  enquiry  ou  da( 
point. 

With  these  observations,  the  case  is  re- 
mitted for  trial  to  the  Lower*  Appeliis 
Court. 
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The  31st  May  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Oinis  Probaiidi— Title. 

Case  No.  294  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedahady  dated  the 
24th  December  1866,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  jth  July  1S66. 

Ram  Coomar  Roy  (Defendant),  Appellant, 

versus 

Beejoy  Gobind  Bural  and  others  (Plaintiffs), 

/Respondents, 

Baboo  Gopal  Lai  Mitter  for  Appellant. 

Baboos  Sreenath  Doss,  Bhuggobutty  Churn 
Ghose^  and  Ashootosh  Dhur  for  Re- 
spondent. 

Where  a  royt  holds  lands  of  considerable  extent  under 
a  zenrlndar,  and  allegfes  that  one  or  two  plots  occnpted 
by  him  are  held  under  a  different  title,  the  onus  is  on 
him  to  pr6ve  his  allegfation. 

Norman,  J, — The  defendant  objected  that 
certain  daghs  were  not  held  under  the 
plaintifiF,  and  that  it  was  the  duty  of  the 
plaintiff  to  show  of  what  his  tenure  consisted. 
But,  when  si  ryot  is  holding  lands  of  consi- 
derable extent  under  a  zemindar,  it  is  a 
matter  (>eculiarly  within  his  own  knowledge 
of  what  that  holding  consists;  and,  if  he 
alleges  that  one  or  two  plots  occupied  by  him 
are  held  under  a  different  title,  it  is  for  him 
to  shew  it.  It  would  be  hard  indeed  on 
zemindars,  and  still  more  so  on  purchasers  of 
zemindaries,  if  ryois  were  to  be  able  to 
throw  on  their  zemindars  the  sole  onus  of 
proving  the  extent  and  the  boundaries  of  the 
lands  occupied  by  such  ryots  as  part  of  their 
holding.       ^ 

There  seems  no  reason  to  doubt  the 
correctness  of  the  Judge's  decision  on  this 
point. 


The  31st  May  1867. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Section  307,  Act  VIII.  of  1859— Cross-decrees— 
Set-off— Execution  (by  one  of  several  decree- 
holders). 

Case  No.  95  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  ofNuddea, 
dated  the  rjth  February  i86*j. 

Judoonath  Roy  and  others  (Judgment- 
debtors),  Appellants, 


versus 

Ram    Buksh   Chuttangee   and   others  (Pur- 
chasers of  decree),  Respondents, 

Baboo  Doorga  Dass  Dutt  for  Appellants. 

Mr.  R,  T.  Allan  and  Baboo  Romanath 
Bose  for  Respondents. 

Section  207,  Act  VUI.  of  1859  (relating  to  cross- 
decrees  between  parties  before  the  Court),  relates 
only  to  decrees  which  are  in  course  of  execution  at  fhe 
same  time. 

One  out  of  several  decree-holders  cannot  execute  a 
decree  in  respect  of  his  own  separate  interest  or  other- 
wise than  the  decree  as  a  whole.  In  this  case,  however, 
the  decree- holder  was  allowed  to  amend  his  application 
to  execute  the  decree  for  his  own  share,  and  to  convert  it 
into  an  application  to  execute  the  whole  decree. 

JacksBn,  J. — This  is  one  of  the  many  cases 
arising  out  of  the  long -continued  litigation 
between  the  members  of  the  Nakasheeparah 
family. 

Mr.  Allan's  client,  whose  name  is  Ram 
Buksh  Chuttangee,  is  the  (Mirchaser  of  the 
rights  and  interest  of  Damoodur  and  Essen 
Chunder  seeking  to  execute  against  Judoo 
Nath,  who  is  one  of  the  judgment-debtors, 
under  a  decree  of  the  Principal  Sudder 
Ameen  of  Nuddea,  which  was  affirmed  by 
a  decision  of  the  late  Sudder  Court,  dated 
31st  January  i860,  and  reported  at  page 
59  of  the  Sudder  Dewanny  Decisions  for 
that  year.  Execution  having  been  ordered 
by  the  Court  below,  Judoonath  preferred  two 
appeals.  The  objections  which  he  has 
brought  before  us  are  four  fn  number. 


53^ 


Civil 


THE    WEEKLY    REPORTER. 


Rulings.  jVol.^ 


In  the  first  place,  he  contends  that  the 
execution  is  barred  by  limitation.  In  the 
next  place,  he  alleges  that  execution  cannot 
be  taken  out  against  him  alone  for  the 
whole  amount  which  passed  under  the  decree, 
but  that  he  is  only  liable  to  the  extent  of 
his  own  separate  share.  Thirdly ^  he  pleaded 
that  he  was  entitled  to  a  set-off  under  a 
separate  decree  on  account  of  an  excess 
payment  for  putnee  rent,  which  decree  was 
confirmed  by  the  late  Sudder  Court  in  1858. 
And,  lastly,  he  contended  that  the  application 
to  execute  was  irregular  as  being  made  by 
the  petitioner,  who  represented  two  of  the 
original  decree-holders,  not  in  respect  of 
the  whole  decree,  but  in  respect  of  that  part 
of  the  decree  in  which  he  was  interested. 

It  seems  to  me  clearly  made  out  that 
limitation  does  not  bar  the  execution  of  the 
decree,  inasmuch  as  proceedings  had  taken 
place  within  three  years  next  preceding 
13th  May  1866  (on  which  day  the  applica- 
tion to  execute  was  made)  which  sufficiently 
kept  the  decree  alive. 

The  next  point  is  as  to  the  liability  of 
the  judgment-debtor.  I  observe  that  the 
decree  of  the  Principal  Sudder  Ameen 
against  these  parties  was  one  declaring  them 
jointly  and  severally  liable;  that  it  was 
made  a  ground  of  appeal  to  the  late  Sudder 
Court  that  this  judgment-debtor  should  not 
be  so  declared  liable  for  more  than  the 
extent  of  his  own  share.  But  I  observe 
that  the  decree  of  the  Sudder  Court  dismiss- 
ing the  appeal,  and  therefore  affirming  the 
decision  of  the  Court  below,  is  entirely 
silent  upon  that  point.  There  is,  indeed,  in 
the  concluding  part  of  the  judgment,  an 
expression  to  this  effect :  "  They  think 
also"  (that  is,  the  Judges  who  decided  the 
case)  "  that  the  share  payable  by  eSich  party 
"  to  the  plaintiff  may  be  adjusted  at  the  time 
"  of  execution."  Whether  that  was  an 
expression  of  opinion  or  a  suggestion,  I  do 
not  clearly  understand.  At  all  events,  it 
does  not  appear  to  be  a  part  of  the  Court's 
decision  in  determining  the  appeal.  That 
being  so,  it  appears  to  me  that  the  decision 
of  the  Court  of  first  instance,  whjch  made 
all  parties  severally  and  jointly  liable,  con- 
tinues to  be  in  force,  and  that  therefore  the 
decree  may  be  enforced  against  this  party. 

The  third  question  is  as  to  the  set-off.  I 
think  it  has  been  held  in  this  Court  that 
Section  207  of  the  Code  of  Civil  Procedure 
relating  to  cross-decrees  between  parties 
before   the   Court   relates   only   to   decrees 


which  are  in  course  of  execution  at  the  sos 
time.  Now,  the  decision  of  i860  dechnsf 
that  branches  of  the  family  whose  inleis 
Mr.  Allan's  client  represents  to  be  liab!«B 
pay  the  amount  of  the  putnee  rem  wtri 
had  been  occupied  by  the  opposite  pi.r. 
that  decree  expressly  declares  that  ii  sboai 
not  be  executed  until  the  wassilar,  forwk: 
those  decree-holders  were  Ifable,  should  inn 
been  ascertained.  It  appears  that  st) 
amount  of  wassilat  has  not  been,  10  tt 
present  moment,  ascertained  ;  conscqwiy, 
the  decree  for  rent  is  not  in  a  position 'j« 
executed ;  and^  as  it  cannot  be  execu»ur 
cannot  be  now  set  off  against  the  m 
decree. 

Finally,  there  remains  the  point  as  to  t^ 

petitioner's  competence  to  execute  ihedcce 

tor  his  own  share.     It  undoubtedly  basl<e 

held  in  several  cases  by  the  learned  Juigfc 

who  lately  have  been  sitting  on  the  Miss- 

laneous  Bench  that  one  out  of  several  deoe- 

holders  may  not  execute  a  decree  in  re^ 

of   his   own   separate  interest,  or  otbera 

than   the  decree   as   a  whole.    I  ihmk^ 

must   be   bound   by   the    auihorit)'  of  lis* 

decisions.     At  the  same  time,  it  appears » 

me   that  that  is  an  objection  which  ^ 

not  to  have  the  effect  of  entirely  rejeci^ 

the    application    to    execute.     I    ttiink  ae 

requirements  of  the  law  will  be  fully  ek:!: 

we   direct   the   Court   below   to  permii  ^ 

decree-holder  to  amend   his  applicalioat 

execute,  and  to  convert  it  into  an  appiiui* 

to    execute    the    whole    decree.     Cpon  a 

so  amendmg  his  application,  the  Court  *i 

of  course,  take  care  to  provide  for  ibe  \> 

teciion  of  the  interests  of  the  other  aec*" 

holders.     That,  it  appears  to  me,  is  a.*  ^ 

it   is  necessary  10  do  in   the  preseni  c^ 

The  proceedings  should  be  sent  to  the  0 

below  in  order  to  that  step  being  taken. 

I  further  think  that,  as  between  the 
the  order  now  made  shouid  be  wiihoui 
judice  to  what  has  been  done  in  exec 
the  decree. 

Considering  that  there  was  ground  '^i 
justified  the  appellants  in  coming  up  to 
Court,  each  party  will  pay  his  own  cosu 

It  is  admitted  thai  this  order  will 
Miscellaneous  Appeal  No.  iii  of  ii>^7« 

Hothouse,  /.—I  concur  enlisely  w«tk 
learned  colleague,  and  I  have  noiumg  lO 
to  the  judgment. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL   CASES. 


The  3rd  January  1867. 
Present : 

The  Honble  F*.  B.  Kemp  and  W.  Markby, 

Judges. 

Power  of  High  Court  (to  interfere  with  sen- 
tence)— Cumulative  sentence — Limit  of  impri- 
sonment—Section 46,  Code  of  Crimmal 
Procedure. 

Referred  Jurisdiciion, 
Queen  versus  Puban. 

After  a  sentence  has  once  been  passed  by  a  compe- 
tent authority,  the  High  Court  has  no  more  power  to 
interfere  with  it  than  a  private  individual,  except  upon 
appeal,  or  on  a  reference,  or  by  way  of  revision  as  pro- 
vided by  the  Code  of  Criminal  Procedure. 

Sentences  of  imprisonment  may  be  accumulated  be- 
yond the  period  or  i4^ears,  notwithstanding  Section  46 
of  that  Code,  which  limit  has  reference  only  to  sentences 
passed  simultaneously,  or  passed  upon  charges  tried 
simultaneously. 

Markby,  J, — Ix  this  case  the  prisoner, 
having  already  been  frequently  convicted, 
was  convicted  of  cattle-siealing  by  an  As- 
sistant Magistrate  in  December  1865,  and 
was  then  sentenced  to  four  years'  rigorous 
imprisonment. 

On  ihe  I5lh  Februar}-  1866,  that  4s, 
whilst  the  prisoner  was  then  under  sentence 
of  imprisonment,  he  was  tried  for  a  second 
offence  of  cattle-stealing,  was  convicted,  and 
sentenced  to  transportation  for  life. 

On  the  same  day,  but  not  at  the  same  time, 
he  was  tried  and  convicted  on  a  third 
charge  of  cattle-stealing,  but  having  been 
already  sentenced  to  transportation  for  life, 
no  further  sentence  was  passed. 

The  prisoner  then  appealed  to  this  Court, 
and  this  Court,  being  of  opinion  that  the 
Sessions  Judge  had  no  power  to  pass  a  sen- 
tence of  transportation  for  life,  quashed  that 
sentence,  and,  in  lieu  thereof,  passed  upon  the 
prisoner  a  sentence  of  7  years'  rigorous  im- 
prisonment. The  term  of  imprisonment 
inflicted  by  this  sentence  must,  by  the  provi- 
sions of  Section  480  of  the  Code  of  Criminal 
Procedure,  commence  at  the  expiration  of  the 
leim  of  imprisonment  to  which  the  prisoner 
had  previously  been  sentenced,  that  is  to  say, 
in  December  1869.  This  Court  also  directed 
that  the  Sessions  Judge  should  pass  such 
sentence  as  he  deemed  proper  in  respect  of 
the  third  conviction.    Upon  this,  the  Sessions 


Judge  passed  a  sentence  of  7  years'  rigorous 
imprisonment  in  respect  of  this  conviction, 
which  must  also  commence  after  the  previous 
terms  of  imprisonment  have  expired,  namely, 
in  December  1876. 

At  the  time  the  prisoner  was  tried  in  Febru- 
ary, he  stood  committed  on  a  fourth  charge 
of  cattle-stealing,  but  the  witnesses  were  not 
in  attendance ;  and,  as  the  Sessions  Judge 
had  already  sentenced  the  prisoner  to  trans- 
portation for  life,  he  thought  it  necessary  to 
postpone  the  case,  and  acquitted  the  prison- 
er on  that  charge. 

Upon  this  proceeding  being  brought  to  the 
knowledge  of  this  Court,  the  Sessions  Judge 
was  informed  that  it  was  erroneous,  and 
that  he  ought  to  have  tried  the  prisoner 
on  the  charge  without  reference  to  the 
previous  convictions.  This  was  accordingly 
done,  and  the  prisoner,  in  August  last,  was 
convicted  on  the  fourth  charge  of  cattle-steal- 
ing. No  sentence  has  been  passed  in  this 
last  case;  and  the  Sessions  Judge  has  applied 
to  us  for  leave  to  cancel  the  sentence  passed 
in  December  1865,  with  a  view,  as  we  under- 
stand his  application,  of  strengthening  his 
own  powers  of  punishment. 

We  are  at  a  loss  to  conceive  under  what 
power  it  is  supposed  that  this  Court  can 
grant  the  permission  asked  for.  After  a 
sentence  has  once  been  passed  by  a  compe- 
tent authority,  this  Court  has  no  more  power 
to  interfere  with  it  than  a  private  indivi- 
dual, except  upon  appeal,  or  on  a  reference, 
or  by  way  of  revision  as  provided  by  the 
Code. 

As,  however,  the  Sessions  Judge  has  ap- 
plied to  us  with  reference  to  the  punishment 
of  this  prisoner,  we  think  it  desirable  to 
l)oint  out  how  the  question  presents  itself. 

The  prisoner  stands  already  under  sen- 
tence of  imprisonment  (or  transportation  if 
it  has  been  commuted)  up  to  December  1883. 
and  any  punishment  which  the  Sessions 
Judge  may  now  inflict  must  of  necessity 
commence  from  the  expiration  of  the  previous 
sentences,  that  is,  from  December  1883. 
The  Sessions  Judge  has  power  to  inflict  a 
sentence  of  imprisonment  which  may  ex- 
tend to  seven  years  from  that  time. 

It  is  for  the  Sessions  Judge  in  his  discre- 
tion to  say  whether  the  prisoner  ought  10 
suffer  the  whole  or  what  part  of  this  addi- 
tional punishment. 
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We  do  not  consider  that  there  is  any 
ground  for  the  supposition  that  sentences 
of  imprisonment  cannot  be  accumulated 
beyond  the  period  of  14  years.  By  Section 
46,  when  a  person  is  convicted  "  at  one 
time/'  which  must  mean  at  one  trial,  of 
two  or  more  offences,  then  the  Court  may  pass 
successive  sentences  of  imprisonment  on 
the  prisoner,  and  that  Section  contains 
a  proviso  *'that  in  no  case  shall  the 
person  be  sentenced  to  imprisonment  for 
a  longer  period  than  14  years."  But  in 
Section  48,  which  provides  for  the  punish- 
ment of  persons  who  are  already  under  sen- 
tence to  imprisonment  and  transportation, 
there  is  no  such  restriction.  It  is  oBvious, 
therefore,  that  the  limit  of  14  years  is  fixed 
with  reference  to  sentences  passed  simulta- 
neously, or  passed  upon  charges  tried  simul- 
taneously. 

The  case  is  remitted  to  the  Sessions  Judge 
that  he  may  pass  sentence  upon  the  prisoner, 
with  reference  to  these  observations. 


The  3rd  January  1867. 
Present : 

The  Hon^Ie  F.  B.  Kemp  and  W.  Markby, 

Judges. 

» 

Misdirection — Hearsay  evidence. 

Queen  versus  Kali  Churn  Gangooly. 

Commuted  by  the  Deputy  Commissioner  of 
Kamroopj  and  tried  by  the  Judicial  Com- 
missioner 0/ Assam,' on  a  charge  0/ culpable 
homicide  not  amounting  to  murder. 

The  verdict  of  the  Jury  was  reversed  on  the  ground 
of  misdirection  by  the  Judicial  Commissioner  in  not  hav- 
ing left  the  cause  of  death  and  the  prisoner's  connection 
with  certain  attempts  at  bribery  as  questions  for  the 
consideration  of  the  Jury. 

The  admission  of  hearsay  evidence  prohibited. 

Markby,  J, — In  this  case  the  prisoner  Kali 
Churn  has  been  convicted  by  a  Jury  of 
culpable  homicide  not  amounting  to  murder, 
and  has  appealed  to  this  Court  against  that 
conviction. 

The  ground  of  law  upon  which  the  pri- 
soner's Counsel  has  impeached  the  conviction 
is  misdirection  by  the  Judicial  Commissioner 
in  his  charge  to  the  Jury.  And  the  com- 
plaints which  he  makes  of  the  summing  up 
are  four : — 

First. — That  the  Judicial  Commissioner 
was  wrong  in  telling  the  Jury  that  the 
doctor  was  of  opinion  that  the  lungs  of  the 
deceased  must  have  sustained  some  severe 
injury  during  life,  whereas  the  evidence  of 
the  doctor  is  that  the  decea^d  may  have 


died  from  rapid  inflammation  produced  bj 
natural  causes. 

Secondly, — That  the  Judicial  Commis- 
sioner was  wrong  in  leaving  to  ihe  Jury,  as 
evidence  against  the  prisoner,  the  statement 
made  by  the  witnesses  as  to  certain  attempts 
made  to  bribe  police  officers  and  other?  Ib 
this  case,  inasmuch  as  ther^  was  nothing  to 
shew  that  those  attempts  were,  in  any  w, 
made  at  the  suggestion  or  with  the  ««- 
nizance  of  the  prisoner. 

Thirdly, — That  the  Judicial  Comm^ 
sioner  ought  to  have  left  to  the  Jnrj,  is  i 
separate  question,  whether  or  not  the  boij 
produced  to  the  surgeon  was  the  right  one 

Fourthly. — ^That  the  attention  of  the  Jnry 
was  not  sufficiently  drawn  to  the  questioii  of 
the  extent  to  which  the  deceased  was  benei 
by  the  prisoner. 

With  regard  to  the  first  and  second  d 
these  objections,  we  are  of  opinion  that  thn 
are  well  founded.  As  to  the  firsts  we  thai 
that  the  Judicial  Commissioner  ought  to  haic 
left  the  cause  of  death  as  a  distinct  questka 
to  the  Jury,  pointing  out  the  two  theodes 
suggested  by  the  doctor  from  the  post  msr- 
tem  examination,  and  how  each  of  these 
theories  was  supported,  or  otherwise,  bi 
the  other  evidence  in  the  case. 

With  regard  to  the  second,  we  are  oa 
quite  sure  what  impression  the  Judicial  Cos* 
missioner  intended  to  convey  to  the  Jim- ;  bcs 
we  think  that,  whether  he  intended  it  of 
not,  the  impression  they  were  likely  to  re- 
ceive was  that  this  evidence  bore  against  ik 
prisoner.  We  cannot,  however,  discos« 
anything  to  shew  that  the  prisoner  ^^-as  cod- 
cerned  in  these  attempts  at  bribery  ;  but.  ewi 
if  there  were,  the  fact  ought  not  to  hiw 
been  assumed,  but  left  to  the  Jury  for  thar 
consideration. 

With  regard  to  the  two  other  objectless, 
we  have  some  doubt  whether  there  w» 
any  such  misdirection  as  wodld  entitle  m 
to  reverse  the  verdict  of  the  Jury  havBS 
regard  to  the  provisions  of  Sections  426  sm 
439  of  the  Code  of  Criminal  Procedure  aai 
to  all  the  circumstances  of  the  case  ;  but,  Jl 
we  think  that,  upon  the  two  first  objectkai» 
the  verdict  ought  to  be  reversed,  it  ts  aot 
necessary  to  express  any  opinion  upon  thctL 
We,  therefore,  under  Section  419,  order  ^ 
verdict  to  be  reversed,  the  result  ^f  whicii  il 
that  the  proceedings  on  this  trial  will  It 
annulled.  This  will  not  prevent  the  piiso^^ 
er  being  again  put  upon  his  trial,  and  ^ 
think  that  this  is  a  case  in  which  a  Mi 
trial  ougl^  to  take  piaee  immediately. 
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Throughout  the  decision  of  this  case,  we 
adopt  the  view  expressed  by  the  majority 
of  the  Full  Bench  in  the  case  of  Elahee 
Buksh,  reported  in  the  '  5th  Volume  of 
Sutherland's  Weekly  Reporter,  Criminal  Rul- 
ings, p.  80,  as  to  the  duty  of  this  Court, 
silting  as  a  Court  of  Appeal,  in  criminal 
cases. 

We  also  ihinlt  it  right  to  remark  that  a 
good  deal  of  hearsay  evidence  was  received 
in  this  case.  Witnesses  ought  not  to  be  allow- 
ed to  make  such  statements,  as  it  is  impossible 
to  remove  their  effect  from  the  mini  of  the 
Jury.  

The  3rd  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

yudges. 

Torture — Abetment. 

Queen  versus  Tarinee  Churn  Chuttopadhya 

and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge,  0/  Dinagepore,  on  a  charge 
of  voluntarily  causing  hurt,  &c. 

Where  several  prisoners  were  all  concerned  in  a  case 
ot  torture,  and  were  prosecuting  a  common  object,  each 
was  held  guilty  as  a  principal,  ancl  not  as  an  abettor  of 
Others. 

Markby,  J. — In  this  case  eight  prisoners, 
who  are  police  officers,  are  charged,  and  are 
found  guilty  of  having  abetted  each  other, 
in  voluntarily  causing  .hurt  for  the  purpose 
of  torture,  and  obtaining  restoratio:i  of  pro- 
perty under  Sections  330  and  109  of  the 
Penal  Code.  Each  of  the  prisoners  has  been 
sentenced  to  rigorous  imprisonment  for  7 
irears. 

Of  the  eight  prisoners,  four,  namely 
Vlaramut  Hossein,  Luchmun  Sing,  Bhiirut 
Fiazaree,  and  Shumshere  Khan,  have  been  al- 
eady  convicted  ©f  manslaughter,  and  sentenc- 
ed to  transportation  for  life,  and  that  convic- 
ion  and  sentence  has  been  affirmed  by  this 
[I!ourt  on  appeal.  The  conviction  in  this 
ase  is,  as  regards  those  prisoners,  therefore, 
ttcrely  formal,  but  we  may  say  that  we  are 
ally  satisfied  by  the  evidence  that  they  are 

ruilty. 

Three  of  the  other  prisoners,  Bhurintun 
rantee,  Shubaktollah,  and  Joomun  Seikh, 
lave  not  been  previously  convicted;  the 
emaining  prisoner  Tarinee  Churn,  ah 
nspector  of  Police,  has  been  already  con- 
Icted  of  abetting  a  similar  offence  to  that 
lOW  charged,  and  sentenced  to  7  years'  trans - 
ortation,  which  conviction  and  sentence 
as  been  affirmed  by  us  on  appeal. 


As  regards  the  merits  of  this  case,  we 
find  that  the  two  Assessors  concur  with  the 
Sessions  Judge  in  finding  that  all  the 
prisoners  are  guilty.  We  have  examined 
the  record  of  the  evidence  and  the  judgment 
of  the  Sessions  Judge,  and  we  find  that  the 
witnesses  have  been  carefully  examined,  and 
their  evidence  fairly  weighed  and  tested, 
and  we  therefore  see  no  reason  whatever 
for  disturbing  this  conviction,  which  there 
was  ample  evidence  to  support.  Indeed,  the 
learned  Counsel,  who  argued  the  case  .in  favor 
of  Tarinee  Chum,  was  unable  to  point  out 
any  defect  in  the  trial  before  the  Sessions 
Judge,  and  his  only  complaint  against  the 
evidence  w'as  that  it  was  too  vague  and 
general. 

With  regard  to  this  objection,  it  is  true 
that  the  witnesses  do  speak  in  somewhat 
general  terms,  but  they  were  cross-examined 
by  practised  advocates  who  failed  to  shake 
their  testimony,  and  to  whom  they  gave  the 
details  of  the  matter  when  they  were 
asked.  The  Sessions  Judge  and  the  Assess- 
ors were  satisfied  of  their  veracity,  and  we 
can  see  no  reason  to  discredit  them. 

The  conviction  and  sentences  will  there- 
fore be  aflirmed  as  against  all  the  prisoners. 
We  consider  that  the  term  of  imprisonment 
of  14  years  to  which  the  Inspector  Tarinee 
Churn  is  subject  for  these  two  offences  barex 
ly  meets  the  requirements  of  justice,  consi- 
dering the  terrible  consequences  of  such 
conduct  in  a  person  of  his  position. 

With  regard  to  the  form  of  the  conviction, 
we  think  that  is  wrong.  If,  as  the  Sessions 
Judge  appears  to  consider,  the  prisoners 
were  all  concerned  in  the  torture,  and  were 
prosecuting  a  common  object,  then  each  is 
guilty  as  a  principal,  and  not  as  an  abettor 
of  others,  and  they  ought  to  have  been  so 
conviciecl.  As,  however,  the  prisoners  have 
been  in  no  way  prejudiced  by  this  error, 
which  is  of  a  purely  technical  nature,  we  can- 
not reverse  the  conviction  on  this  ground. 


The  4th  January  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Torture— Arrest  and  wrongful  confinement  by 

Police  Officers. 

Queen  versus  Behary  Sing  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge,  of  Rung  pore. 

Exposition  of  a  police  officer's  powers  of  arrest  and 
detention  of  accused  persons  and  witnesses,  with  a  view 
to  the  suppression  of  the  practice  of  torture. 
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Markby'y  J. — The  short  history  of  this 
most  extraordinary  case  is  as  follows  :  In 
the  month  of  Chyet  last,  a  chowkeedar  went 
to  the  house  of  a  young  woman  named  Cheepoo, 
residing  at  the  village  of  Mooahdhopa,  in  the 
Zillah  of  Rungpore,  and  told  her  that  a 
body  had  been  found  floating  in  an  adjacent 
river,  and  at  the  same  time  asked  her  if  she 
knew  what  had  become  of  her  father. 
The  only  reason  for  this  proceeding  on  the 
pari  of  the  chowkeedar  seems  to  have  been 
a  quarrel  which  had  taken  place  between 
Cheepoo  and  her  father,  immediately 
after  which  her  father  had  disappeared 
from  the  village.  This  occurred  on  the 
Wednesday,  and,  on  the  following  day,  in^ 
formation  that  the  body  was  found  was 
given  at  the  nearest  thannah.  On  the  evening 
of  Friday,  a  jemadar  named  Bany  Madhub 
Roy,  one  of  the  prisoners,  came  to  the  village 
and  took  up  his  quarters  at  the  house  of  one 
Elai  Bux.  From  thence,  on  the  following 
morning  (Saturday),  he  sent  for  the  woman 
Cheepoo,  for  a  man  named  Rocha,and  another 
man  named  Chand.  The  jemadar  then 
went  taking  all  these  persons  with  him  to 
the  river  side,  to  wheje  the  body  was  lying, 
and  he  then  asked  Cheepoo  whose  the  body 
was.  She  said  she  could  not  distinguish 
whose  body  it  was ;  that  her  father  had  left 
her  in  a  rage.  The  jemadar  then  asked  the 
neighbours  whose  body  it  was,  and  they  said 
they  did  not  know,  but  that  Uttum  (that  was 
the  name  of  Cheepoo's  father)  was  absent, 
having  gone  away  angry. 

The  jemadar  then  abused  the  people  for 
not  telling  whose  body  it  was,  and  took  Chee- 
poo, Chand,  Rocha,  and  also  a  man  named 
Shabuk  back  to  the  house  of  Elai  Bux  ;  and 
Cheepoo  states  (and  the  Sessions  Judge  and 
Assessors  believe  her  evidence  to  be  mainly 
true)  that  the  jemadar  then  said  to, her  that 
she  should  escape  if  she  said  it  was  the  body 
of  her  father.  She  replied  that  it  was  not  the 
body  of  her  father.  The  jemadar  then  struck 
her  across  the  knees  with  a  light  cane.  She 
repeated,  however,  that  it  was  not  the  body  of 
her  father,  and  that  she  could  not  say  that  if 
the  jemadar  beat  her.  She  says  that  she  then 
passed  the  night  with  the  jemadar,  and  that, 
on  the  following  day  (Sunday),  about  12 
o'clock,  she  consented  to  say  that  it  was  the 
body  of  her  father.  The  jemadar  then  took 
her  to  the  body  which  was  just  being  carried 
off  to  the  station.  The  body  was  set  down, 
and  Cheepoo,  in  the  presence  of  the  people, 
acknowledged  that  it  was  the  body  of  her 
father.  The  jemadar  then  beat  with  a  cane 
Shabuk,  Chand,  Rocha,  and  a  fourth  man 


named  Himoo,  saying  :  "The  daughter  of  tk 
dead  man  recognizes  him,  why  do  not  you  re- 
cognize him  V  They  said  that,  as  Uttufi 
was  missing,  perhaps  it  was  his  body.  Tn* 
jemadar  told  them  to  speak  direct  aad 
then  they  said  it  was  his.  The  body  was  daj 
sent  into  the  station,  and  Cheepoo,  Shabat 
Chand,  Rocha,  and  Hunoo,  were  taken  by  'ik 
jemadar  back  to  the  house  of  £Iai  Bm 
The  jemadar  then  told  Cheepoo  to  say  tb: 
these  men  had  murdered  her  father,  and  she 
consented,  and  also  at  his  suggestion  ac(.o$!^: 
the  fifih  person  named  Gourmoney.  Ai  5 
o'clock  of  the  same  day,  an  Inspector,  the  pr.- 
soner  Jugut  Chunder  Sein,  came  to  the  bosse 
of  Elai  Bux,  and  began  to  abuse  Chcepotv 
and  said :  **  You  must  confess  to  the  murder." 
The  jemadar,  however,  interfered,  and  said 
*'  She  has  confessed,  and  she  is  not  to  1<  j 
abused."  The  Inspector  then  asked  Chiri  ! 
why  he  did  not  confess,  and  he  replied  ibt 
he  had  not  killed  Uttum.  Cheepoo  says  the 
the  Inspector  upon  this  beat  Chand,  but  id  tbi* 
she  is  not  corroborated  by  Chand  himsel 
who  does  not  say  he  was  beaten  at  this  tine. 
The  Inspector  then  went  away.  Cheejoc 
passed  this  night  also  with  the  jemadar  i: 
Elai  Bux's  house,  the  five  accused  peisoc? 
being  in  the  same*  house  under  the  charge  tf 
some  constables ;  and  these  five  persons  a  11  s«; 
that  during  the  night  they  were  tortured  b 
various  ways  by  ihe  three  constables  who  x? 
now  prisoners  in  this  case  to  make  tbec: 
confess  to  having  murdered  Uttum,  ac: 
which  the  next  morning  they  all  accordins> 
did. 

The  next  day  (Monday),  the  whole  pan* 
proceeded  to  the  station  whiiher  the  Insp*a- 
or  had  already  gone,  and  from  that  time  d* 
Inspector  seems  to  have  taken  charge  of  Chee- 
poo, and  she  says  that  on  that  night  ^^ 
slept  with  him.  The  Inspector  took  down 
the  confessions  of  the  accused  persons,  aac 
on  the  following  day  (Tuesday)  ihey  were 
sent  in  to  the  Magistrate,  having  been  ia 
custody  since  Sunday.  On  the  next  da\  »«' 
the  day  after  Wednesday  or  Thursday),  :bt 
case  was  enquired  into  by  the  Magisiux 
when  just  as  Cheepoo  was  narrating  with  ifcc 
utmost  particularity  how  her  father  \^^ 
been  murdered  by  the  accused  persons,  he 
himself  made  his  appearance  in  the  cutcbeir. 
Cheepoo  at  first,  prompted  by  the  Inspector, 
denied  it  was  her  father  ;  but^  as  seven' 
persons  recognized  him,  this  was  useless,  acJ 
the  whole  stor}'  came  out. 

The  three  constables,  Beharee  Sing,  Khatib* 
oolah,  and  Tumizoodeen,  have  been  convicted 
of  causing  hurt  for  the  purpose  of  extorting  a 
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:onfession  under  Section  530  of  the  Penal 
Dode.  Jugut  Chunder'Sein,  the  Inspector, 
ind  Banee  Mad  hub,  the  jemadar,  have  been 
:onvicted  of  abetting  the  above-named  pri- 
toners  in  committing  this  ofFence  under 
section  114. 

All  the  prisoners  have  appealed ;  but,  with 
he  exception  of  Jugut  Chunder  Sein,  the 
inspector,  upon  j^^hose  case  we  have  already 
lignified  our  opinion,  we  think  that  all  the 
jrisoners  have  been  rightly  convicted.  The 
:ase  of  the  three  constables  was  not  argued 
)y  Counsel;  but  we  have  considered  the 
vhole  evidence,  and  see  no  reason  whatever 
o  discredit  the  story  told  by  the  persons  who 
illege  that  they  were  severely  beaten  by  these 
hree  men  on  the  Sunday  night  in  order  to  in- 
luce  them  to  confess.  The  case  of  the  jema- 
iar  Banee  Madhub  was  argued  at  some  length, 
rie  has  been  convicted  of  abetting  only,  the 
Sessions  Judge  not  being  convinced  by  the 
rvidence  that  he  actually  struck  the  prisoners. 
The  Sessions  Judge,  speaking  from  his  own 
ixperience  of  native  character,  and  especi- 
lly  of  the  native  Police,  considered  it  impos- 
ible  that  the  torture  could  have  been  inflicted 
►y  the  inferior  constables  without  the  consent 
Bd  approbation  of  their  superiors;  and, 
aking  this  view,  he  convicted  both  the 
emadar  and  the  Inspector.  We  were, 
lowever,  of  opinion  that  such  an  inference 
rom  past  experience,  unsupported  by  any 
lets,  was  not  sufficient  to  support  a  crimi- 
lal  conviction ;  and,  as  in  the  case  of  the 
nspector  there  was  an  absence  of  any  such 
acts,  we  acquitted  him.  But  the  case  of 
ae  jemadar  is  very  different.  He  was  there 
rom  the  first.  He  was  the  first  to  suggest, 
nd  the  most  active  in  carrying  out  the 
rhole  of  this  diabolical  contrivance  to  obtain 
Use  evidence :  though  he  may  have  struck 
.0  blows  with  his  own  hand,  his  conduct 
ras  undoubtedly  violent  in  the  extreme  : 
ad,  lastly,  during  the  whole  of  the  period 
uring  which  the  torture  was  inflicted,  the 
risoners  were  in  his  custody  :  he  was  in  the 
line  house  with  them ;  and  not  only  was  it 
is  imperative  duty  to  have  known,  but  w'e 
link  he  must  have  known  the  treatment  to 
hich  they  were  subjected.  We,  therefore, 
3nfirm  the  conviction  as  against  the 
emadar  Banee  Madhub  also. 

From  the  number  and  nature  of  these  cases 
hich  com^  before  us,  we  fear  that  such  acts 
:  violence  and  oppression  on  the  part  of  the 
olice  are  far  from  rare  ;  and  we  think  it 
ght  prominently  to  notice  them,  in  order 
lat  the  subject  may  receive  attention  in  the 
roper  quarter.    In  the  meantime,  we  con- 
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sider  it  our  duty  to  point  out  that,  if  the 
existing  provisions  of  the  Code  of  Criminal 
Procedure  were  rigidly  enforced  (and  we 
consider  it  the  duty  of  every  judicial  Officer, 
as  well  as  of  every  Police  authority,  to  see 
that  this  is  done),  such  atrocities  as  these 
would  be  almost  impossible. 

It  seems  to  be  generally  supposed,  and  the 
supposition  seems  to  be  generally  acted  on, 
that  Police-officers,  in  making  enquiries  into 
criminal  cases,  are  limited  only  by  their  own 
discretion  as  to  what  persons  they  may  ar- 
rest and  detain  in  custody.  But,  so  far  from 
this  being  the  case,  the  powers  of  a  Police- 
officer  to  arrest  without  warrant  are  strict- 
ly defined  by  the  Code  of  Criminal  Proce- 
dure. The  widest  power  is  that  conferred 
by  para.  2  of  Section  100,  which  provides 
that  a  Police-officer  may  arrest  without  or- 
ders from  a  Magistrate,  and  without  warrant 
any  person  against  whom  a  reasonable  com- 
plaint has  been  made,  or  a  reasonable  sus- 
picion exists  of  his  having  been  concerned 
in  any  offence  specified  in  the  Schedule  to 
the  Act  as  offences  for  which  Police^fficers 
may  arrest  without  a  warrant.  What  is  a 
reasonable  complaint  or  suspicion  must  de- 
pend on  the  circumstances  of  each  parti- 
cular case ;  but  it  must  be  at  least  founded 
on  some  definite  fact  tending  to  throw  sus- 
picion on  the  person  arrested,  and  not  on 
mere  vague '  surmise  or  information.  Still 
less  have  the  Police  any  power  to  arrest 
persons  as  they  appear  sometimes  to  do, 
merely  on  the  chance  of  something  being 
hereafter  proved  against  them.  Any  wilful 
excess  by  a  Policer-officer  of  his  legal  pow- 
ers of  arrest  is,  by  Section  220  of  the 
Penal  Code,  an  offence  punishable  by  irn- 
prisonment  for  seven  years. 

With  regard  to  persons  whose  evidence  is 
required*  by  a  Police-officer  making  an  en- 
quiry, no  power  exists  to  arrest  or  detain  them 
for  a  single  moment.  An  officer  in  charge 
of  a  Police-station  may,  under  Section  144, 
by  an  order  in  writing,  require  the  attend* 
ance  before  him  of  persons  whose  evidence  is 
necessary,  and  the  person  summoned  is 
bound  to  obey  the  order ;  but  in  no  case  can 
the  Police-officer  compel  a  witness  by  force 
to  attend  before  him. 

Moreover,  if,  as  is  frequently  the  case,  a 
Police-officer,  without  arresting  a  person 
himself,  directs  some  of  the  neighbours  to 
take  charge  of  him,  the  Police-officer  is 
responsible  in  the  same  way  as  if  be  had 
himself  made  the  arrest,  the  person  arrested 
by  his  order  being  in  law  in  bis  custody. 
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Moreover,  even  if  a  person  be  rightly  arrest- 
ed, it  dots  not  lest  with  the  discretion  of  the 
Police-officer  4o  keep  the  prisoner  in  cus- 
tody where  and  as  Jong  as  he  pleases.  Un- 
der no  circumstances  can  he  be  detained 
without  the  special  order  of  a  Magistrate 
more  than  24  hours.  At  the  expiration  of 
24  hours,  unless  the  special  order  has  been 
.obtained,  the  prisoner  must  either  be  dis- 
charged or  sent  on  to  the  Magistrate,  and  any 
longer  detention  is  absolutely  unlawful ;  and 
though  the  Code  is  not  so  express  upon 
the  place  as  the  time  of  confinement,  still  we 
think  it  is  perfectly  clear  that  it  was  intend- 
ed that,  where  a  Police-ofi[icer  arrested  any 
person,  the  prisoner  should  not  be  kept  in 
confinement  in  any  place  which  the  subor- 
dinate officer  might  select,  but  that  he 
should,  if  possible,  be  sent  immediately  to 
the  Police-station,  and  be  placed  in  the 
custody  of  the  officer  in  charge  of  the 
station,  who  is  the  person  entrusted  by  the 
Act  with  tbe  conduct  of  the  enquiry. 

If  these  provisions  of  the  I^egislature  were 
strictly»enforced,  and  supplemented  by  a  few 
rules  in  the  same  spirit  by  the  Police  au- 
thorities, it  is  clear  that  such  crimes  as  that 
which  has  suggested  these  remarks  could 
not  be  committed  except  under  circumstances 
which  would  justify  a  superior  officer  being 
held  responsible  for  them.  That  even  supe- 
rior officers  of  Police  are  not*  incapable  of 
ill-treating  the  prisoners  under  their  charge 
has  unfortunately  been  shewn  by  cases  which 
have  come  recently  before  us,  but  this  com- 
paratively small  number  of  officers,  it  may 
•not,  by  careful  administration,  be  altogether 
hopeless  to  improve. 


The  4th  January  1867. 

Present : 

The  Hon^le  F.  B.  Kemp  and  W.  Markby, 

yudges. 

CooTiction— Verdict  of  Jury— Opinion  of  Judg^e. 

Queen  versus  Chand  Bagdee  and  others. 

Commiiied  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  East  Burdwan, 
on  a  charge  o/dacoity, 

A  coDviction  upon  no  evidence  is  wrong  in  point  of 
law. 

A  Sessions  Judge  ought  to  record  distinctly  whether  or 
act  he  agrees  in  the  verdict  of  the  Jury. 

Markby t  J, — In  this  case  eleven  prisoners 
-havevbeen  convicted  by  a  Jury  on  a  charge 
of  daiSoit^k 
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The  Sessions  Judge  very  clearly  pnsssi 
out  to  the  Jury  that,  against  seven  d  k 
prisoners,  there  was  no  evidence  at  aii;k 
also  commented  on  the  extreme  veaknesstf 
the  evidence  against  three  of  the  otlur  p& 
soners,  and  the  grounds  for  suspecd^x 
genuineness  of  the  confession  of  tk  & 
maining  one. 

In  spite  of  these  remarks*  the  Jury  tba^fc 
proper  to  bring  in  a  verdict  of  guilty  agas 
all  the  prisoners,  and  we  have  to  osaii 
whether  such  a  conviction  is  legaL 

As   against   the    seven    prisoners  v^ 
whom  the  Sessions  Judge  told  the  Jniyk 
there  was  no  evidence,  we  think  it  is  ckd(  J 
illegal. 

A  conviction  upon  no  evidence  is  viifj 
in  point  of  law. 

The  convictions  of  these  seven  pri 
will,  therefore,  be  all  quashed. 

As  regards  the  three  prisoners, 
Bowree,  Godai  Dome,  and  Gopee  NathB- 
ree,  the  Sessions  Judge  appears  to  fe» 
thought  there  was  some  slight  evid«» 
though  he  intimates  a  pretty  clear  opiflS 
that  it  was  insufficielit  to  support  a  cona- 
tion. 

Had  we  agreed  with  the  Sessions  Jcfc 
in  thinking  that  there  was  some  cwifltf 
against  these  three  prisoners,  however  i* 
satisfied  we  might  be  with  the  verdict  cfi 
Jury,  we  should  have  no  power  to  intew 
but  we  think  there  was  no  evidence  aga* 
these  three  prisoners  also. 

The  statement  of  Redoy  Bowree  n^ 
rather  be  called  an  assertion  of  innoco* 
than  a  confession  of  guilt.  The  states'* 
of  Godai  Dome  that  he  was  out  that  fl^ 
committing  a  theft,  is  no  evidence  whatt* 
that  he  was  engaged  in  this  dacoity.  ^ 
the  so-called  evidence  against  Gc^ 
Nath  Haree  is  that  he  slated  before^. 
Assistant  Magistrate  that  a  dacoit  «» 
him,  and  a  witness  named  Pooran  stattt"J 
he  struck  "  a  dacoit ;"  therefore  (it  is  aip» 
for  the  prosecution),  Gopee  Nath  fflo^* 
the  person  struck  by  Pooran,  and,  ihcieJ* 
he  must  be  a  dacoit.  A  more  fiagiartf 
stance  of  non  sequitur  can  hardly  be  imigi** 

In  the  cases  of  these  three  prisoners** 
therefore,  we  think  there  was  no  c^*^ 
against  them,  and  that  the  Sessions  Ji# 
ought  so  to  have  directed*  the  W 
It  follows  that  the  convictions  are  ifi«P 
and  they  are  therefore  quashed. 

In  the  case  of  the  remaining  P^^ 
Nimai  Dome,  we  share  the  doubts  eiprtf|^ 
by  the  Sessions  Judge  as  to  the  gcnuii*"* 
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:  the  confession  made  by  this  prisoner  and 
nee  retracted.  The  case  against  this  pri- 
>ner  was  one  which  required  very  close 
nd  attentive  consideration.  But  the  la- 
lentable  incompetence  which  this  Jury  has 
i splayed  iii  the  performance  of  their  duties, 
ith  respect  to  the  other  ten  prisoners,  does 
Dt  induce  us  to  place  much  reliance  on 
leir  verdict  in  th'is  case. 

We  are,  however,  unable  to  say  that  there 
as  no  evidence  against  the  prisoner  upon 
hich  the  Jury  would  be  justified  in  convict- 
ig  the  prisoner ;  and  the  law  has  made  the 
jrdict  of  a  Jury  once  passed  upon  the  evi- 
snce  final.  With  this  verdict,  therefore,  we 
•e  unable  to  interfere. 

If  the  Sessions  Judge  is  of  opinion  that  the 
risoner  has  been  improperly  convicted,  he 
lay  and  ought  to  bring  his  case  to  the  notice 
f  the  proper  authorities,  as  one  to  which  the 
lemency  of  the  Crown  ought  to  be  extended. 

The  Sessions  Judge  ought  to  have  recorded 
istinctly  for  the  information  of  this  Court, 
hether  or  no  he  agreed  in  the  verdict  of  the 
iiry. 


The  4th  Januar}'  1867. 

Present : 

rhe  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

ETidence—Prerioiis  convictiont. 

Queen  versus  Thakoordas  Chootur  and 

others. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  West  Burdwan,  on  a 
charge  of  dacoity  being  armed  with  deadly 
Tveapon, 

Previous  convictions  are  not  admissible  in  evidence. 

Markby^  J, — In  this  case  we  have  no  doubt 
I  to  the  propriety  of  the  convictions  and 
»ntences  as  against  all  the  prisoners  except 
*hakoordass. 

Our  doubt  in  the  case  of  Thakoordass 
rises  from  an  observation  by  the  Sessions 
udge  in  his  judgment  that  this  prisoner 
tas  charged  with  dacoity  on  a  former 
C€:asion. 

The  evidence  was  that  the  prisoner  was 
barged,  but  not  convicted.  Even  if  he  had 
een  convicted,  it  would  have  been  improper 
>  receive  this  conviction  as  evidence  in 
apport  of  the  present  charge.  Still  more 
nproper  was  it  to  receive  as  such  when  the 
inner  charge  was  not  supported. 

We  have   hesitated   whether  or  no  this 
onviction  could  be  supported  ;  bat  for  the 


reasons  already  stated  in  the  case  of  Beharee 
Dosadh  which  has  just  come  before  us,  we 
think  we  ought  not  to  quash  the  conviction, 
unless  there  has  been  a  failure  of  justice,  or 
the  prisoner  has  been  prejudiced. 

We  think  the  case  so  clear  against  the 
prisoner  Thakoordass,  that,  independently 
of  this  evidence,  he  ought  to  have  been,  and 
would  have  been,  convicted. 

We,  therefore,  affirm  the  convictions  and 
sentences  as  against  all  the  prisoners. 

The  4th  January  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Evidence  (of  bad  character) — Misreception 
of  evidence — IrregulariQr. 

Queen  versus  Beharee  Dosadh  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Gya,  on  a  charge  of 
being  a  member  of  a  party  of  more  than  5 
persons  who  conjointly  committed  robbery. 

Evidence  of  bad  character  is  not  admissible. 

Misreception  of  evidence  is  a  defect  or  irregularity 
within  the  meaning^  of  Sections  426  and  439,  Code  of 
Criminal  Procedure. 

Markby,  J. — With  regard  to  all  the  pri- 
soners except  Beharee  Dosadh,  we  think  the 
convictions  and  sentences  ought  to  be 
affirmed. 

With  respect  to  Beharee  Dosadh,  we 
should  have  had  no  doubt,  but  for  the  remark 
of  the  Sessions  Judge  in  his  judgment, 
which  shews  that  he  relies,  to  some  extent,  on 
the  evidence  of  the  Sub-Inspector  that  this 
prisoner  was  of  a  well-known  bad  character. 

Such  evidence  is  not  admissible  and  ought 
not  to  hai^e  been  received — still  less  relied 
on  ;  and  we  have  hesitated  whether  we  ought 
not  to  quash  the  conviction  of  this  prisoner, 
by  reason  of  this  evidence  having  been  im- 
properly received. 

There  is,  however,  such  ample  evidence 
against  the  prisoner  Beharee  Dosadh,  inde- 
pendently of  the  evidence  of  character,  that 
we  do  not  think  it  necessary  on  this  ground 
to  quash  the  conviction  recorded  against 
him.  We  think  the  misreception  of  evi- 
dence is  a  "  defect"  or  "  irregularity  "  in  the 
proceedings  within  the  meaning  of  Sections 
426  and  439  of  the  Code  of  Criminal  Pro- 
cedure ;  and  that,  in  consequence  of  such 
error  and  irregularity  in  this  case,  the 
prisoner  has  not  been  prejudiced,  and  that 
there  has  been  no  failure  ot  justice. 
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All  the  appeals,  therefore,  are  dismissed, 
and  the  convictions  and  sentences  affirmed. 


The  5th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Charjfe  (Heads  of)— Amendment  (by  Sessions 

Judge). 

Criminal  Jurisdiction. 

Referred  under  Section  434,  Act  XXV.  of 
186 1 y  and  Circular  Order  No.  18,  dated 
iSth  July  1863, 

Kalaram  Sing  and  others. 

Where  several  offences  are  charged  under  the  same 
Section,  the  Committing  Magistrate  should  frame  the 
charge  so  as  to  contain  a  separate  head  for  each  offence. 
The  omifision  of  the  Magistrate  to  do  this  may  be  reme- 
died by  the  Sessions  X"^£^  exercising  the  powers  of 
amendment  contained  in  Section  244  of  the  Code  of 
Criminsil  Procedure. 

Markby,  J, — Under  Sections  238  and  241 
of  the  Code  of  Criminal  Procedure,  the  Com- 
mitting Magistrate  ought  to  have  drawn 
a  charge  containing,  under  different  heads, 
the  several  offences  chargeable  under  the  same 
Section.  But  this  deficiency  may  be  reme- 
died by  the  Sessions  Judge  exercising  the 
powers  of  amendment  contained  in  Section 
344,  under  which  he  may  add  the  heads  of 
charge  omitted  by  the  Magistrate. 

It  will,  however,  be  as  well  for  the  Ses- 
sions Judge  to  consider  how  far  it  will  be 
desirable  to  have  all  five  offences  tried  toge- 
dier ;  and  if  he  should  consider  that  this  will 
not  be  desirable,  then  his  best  course  will 
be  to  try  the  prisoners  under  the  present 
charge  for  one  of  the  offences,  and 
to  direct  the  Magistrate  to  send  in  fresh 
charges  in  each  of  the  other  cases^  which  he 
can  do  without  taking  fresh  depositions. 


The  7th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

t^onfessiofl— Evidence  (previoiis  statements 

of  witnesses). 

Queen  versus  Kisto  Mundul  and  others. 

Referred  case  from  Deputy  Commissioner 
of  Sonthal  Pergunnahs. 

An  admission  by  A  and  B  that  the  crime  charged 
against  them  was  committed  by  C  and  D,  and  that 
whatever  share  they  had  in  it  was  under  compulsion,  is 
not  a  confession  on  which  any  person  ought  to  be 
convicted. 


Previous  statements  of  witnesses  on  oath  ue  M 
available  as  evidence  in  a  subsequent  trial 

Markby,  J. — In  this  case  fivepcisoMfB 
charged,  three  named  Kisto  Mundnl  Qa^ 
bee  Sircar,  and  Banessur  Mundnl  vitli  ir- 
der,  Raybuttee  Dossee  with  abetting  miirk 
and  Surrusuttee  Dossee  with  concealing  i> 
sign  to  commit  murder.  All  have  be«» 
victed  ;  the  three  first  have  been  semowca 
death,  the  fourth  Raybuttee  to  transpama 
for  life,  and  the  other  woman  to  five  yw 
rigorous  imprisonment. 

The  general  evidence  in  the  case  estabfea 
that  the  body  of  one  Panchoo,  an  inbabfi 
of  the  same  village  with  the  prisonen,« 
found,  on  the  morning  of  the  31st  01  W 
last,  lying  dead  in  a  dhan  khei,  the  bti 
and  body  were  immersed  in  water,  but 
feet  not  so.  There  were  no  marla  of  a 
lence  on  the  body,  except  a  slight  dri» 
over  the  left  eye,  and  it  was  the  opinioctf 
native  Civil  Surgeon,  who  examined  a 
body  after  death,  that  the  cause  of  ii^ 
was  strangulation. 

There  is  no  doubt  that  Panchoo  «i  5 
dissolute  character,  and  carried  on  intrifa 
with  several  women,  amongst  others  «s 
the  prisoner  Raybuttee  Dossee.  TheR^ 
evidence  also  that  Kisto  Mundnl  canidJ 
an  intrigue  with  the  same  woman,  aws* 
some  angry  words  had  passed  between** 
and  Panchoo  in  consequence. 

The  direct  evidence  against  the  pns* 
lies  in  a  very  narrow  compass.  It  is  ^' 
three  persons  who  live  close  to  ibe  F 
soner  Raybuttee.  One,  an  old  man,  »!»* 
imperfectly,  says  that  on  the  night  inqtes* 
he  was  roused  by  his  wife  and  wentoif 
he  saw  Raybuttee  and  her  mother,  the  pn* 
er  Surrussuttee,  talking  together:  th*' 
seeing  him,  Raybuttee  said,  "Twopa^ 
(naming  them)  have  killed  Panchoo.  ^ 
tell  any  one,  or  you  .will  be  murdered.  »•■ 
care."  He  neither  saw  nor  heard,  vm 
else. 

Nophooree  Bewah,  who  lives  in  ^'^ 
house  with,  and  is  a  distant  relation*" 
last  witness,  says  that  she  was  ^^^'^x 
her  grandson,  who  wanted  to  go  ont  toB» 
water;  that  she  went  out  with  bittj* 
saw  the  three  prisoners,  Kisto,  Cb»** 
and  Banessur,  carrying  away  the  deadW 
of   Panchoo  from  the  house  of  ^^f^ 


She  says  it  was  a  very  bright  nighi,  a»^ 
they  passed  within  a  few  feet  of  her.  She  if* 
to  Raybuttee,  who  was  standing  ^^^^\- 
who  described  how  the  murder  had  i>"J 
place  in  her  house.  That,  shortly  afffl^'J 
Raybuttee  left  her  house  with  a  bundle.  ^ 
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returned  after  a  short  absence  and  began  to 
smear  her  house ;  she  says  also  that  Surrus- 
uttee  was  standing  at  the  compound  gate,  when 
the  dead  body  was  carried  out,  as  if  on  the 
watch.  She  did  not  tell  the  old  man  what 
she  had  seen. 

The  grandson,  whose  age  is  8  or  9  years, 
was  also  called,  and  he  says  that  he  saw  the 
three  prisoners  t:arry  out  the  body. 

The  body  was  found  (apparently  for  there 
is  no  accurate  statement  of  distances)  at  a  con- 
siderable distance  from  Raybuttee's  house;  but 
nearer  to  Raybuttee's  house  than  the  place 
where  the  body  was  found  in  the  dhan  khety 
a  bundle  was  picked  up  containing  a  gamcha 
half  a  quilt,  a  torn  gunny  bag,  a  cloth,  and 
.some  string  made  of  jute.  The  gamcha  and 
quilt  are  said  to  have  been  stained  with 
blood.  Panchoo's- son  identified  the  gamcha 
as  belonging  to  his  father.  The  witness^ 
who  found  the  bundle,  states  that  the  gunny 
cloth  was  like  some  he  had  purchased  for 
Raybuttee  3  years  before,  and  that  the  string 
€n>rresponded  with  that  on  Raybuttee's 
charpoy^  This  bundle  was  found  in  a  track 
through  the  dhan  khei,  along  which  it  is  sug-^ 
guested  that  the  body  was  carried. 

Against  Kisto  and  Chubbee  this  is  the 
whole  evidence,  and  they  have  always  asserted 
their  innocence. 

It  is  clear,  therefore,  that  the  case  against 
these  prisoners  depend  entirely  on  the  evi- 
dence of  the  woman  Nophooree  and  the 
child. 

We  are  surprised  to  find  that  it  does  not 
seem  to  have  occurred  to  the  Deputy  Com- 
missioner who  tried  this  case  that  the  story 
of  these  two  persons  is  in  itself  highly  im- 
probable. Why  the  three  supposed  murderers 
should  have  exposed  themselves  to  the  obser- 
vation of  these  witnesses,  it  is  impossible  to 
conceive.  But  the  doubt  which  thus  arises 
is  increased  to  absolute  distrust,  when  we 
compare  the  evidence  given  at  the  trial,  with 
the  previous  statements  of  these  witnesses^ 
Thoogh  such  statements,  whether  made  on 
oath  or  not,  cannot  be  used  by  the  prosecution 
*  against  the  prisoner,  they  may  be  used  by  the 
prisoner  in  his  own  favor  to  show  that 
the  witness  has  at  other  times  told  a 
story  differing  from  his  evidence  at  the  trial. 
Kophoree  was  examined  before  the  Assistant 
Commissioner  on  the  i2th  of  October,  and 
her  statement  then  was,  in  the  main,  similar 
to  that  at  the  trial,  except  that,  whereas 
she  said  at  the  trial  that  Raybuttee  left  her 
house  with  *'  a  bundle,  but  what  the  bundle 
contained  she  could  not  see/'  she  said  be- 
iixe  the  Assistant  Comtnissioner  ''  that  Ray- 


buttee left  the  house  with  a  piece  of  gunny 
and  quilt." 

But  it  appears  that  this  woman  was  ex- 
amined on  the  spot  on  the  ist  of  August, 
and  on  that  occasion  gave  an  acccunt, 
differing  in  many  most  important  particulars 
from  both  her  subsequent  statements.  For 
example,  on  the  i2tb  of  October,  and  again 
at  the  trial,  she  describes  herself  as  aroused 
by  her  grandson,  and  says  that  she  did  not 
hear  any  noise  up  to  that  time.  Whereas 
on  the  1st  of  August  she  says,  "I  was 
awakened  by  hearing  a  noise  in  Raybuttee's 
house."  She  then  says  she  ascertained  that 
a  murder  was  being  committed  in  Ray- 
buttee's house,  and  that  she  aroused  the 
old  man  Alum,  told  him  what  had  happened, 
and  proposed  to  call  the  Mundul.  But,  sub- 
sequently, on  both  occasions,  she  distinctly 
says  that  she  did  not  tell  Alum,  and  Alum 
says  the  same.  She  also  says  in  her 
statement  on  the  ist  of  August  that  she  saw 
Panchoo  come  to  Raybuttee's  house  on  the 
night  of  the  murder  ;  whereas,  in  that  on 
the  1 2  th  of  October,  she  says  that  she  did 
not  see  him  do  so. 

It  is  useless  to  go  further  and  point  out 
other  inconsistencies  in  this  woman's  state- 
ments which  are  numerous  and  glaring.  We 
have  no  hesitation  in  saying  that  she  is  al- 
together unworthy  of  credit. 

The  little  boy's  statements  are  equally  in- 
consistent.* He  actually  on  the  first  occa- 
sion declared  he  saw  Panchoo  being  beaten 
by  the  prisoners  in  Raybuttee's  house. 
And  we  may  here  remark  that  the  grand- 
father's statements  will  as  little  bear  exami- 
nation as  that  of  the  other  two. 

We,  therefore,  acquit  the  prisoners  Kisto 
and  Chubbee.  We  express  our  opinion,  not 
only  that  they  ought  not  to  have  been  con- 
victedf  but  that  there  is  no  evidence  against 
them  whatever  worthy  of  credit. 

With  regard  to  the  three  other  prisoners, 
the  case  stands  thus.  Rejecting  as  we  feel 
bound  to  do  the  evidence  of  the  three 
witnesses  abovementioned,  nothing  whatever 
remains  against  these  persons  except  their 
own  confessions.  Now  the  confession,  which 
each  of  them  made  during  the  preliminary 
investigation  of  the  case  (but  which  was 
retracted  at  the  trial)  amounts  to  this,  that 
the  crime  was  committed  by  other  persons, 
and  that  any  share  they  had  in  it  was  under 
compulsion.  It  is  scarcely  necessary'  to 
point  out  that,  though  such  a  confession 
contains  an  important  admission,  it  is  not  an 
admission  of  guilt ;  and   that,  upon  such  a 


lO 


Criminal 


THE  WEEKLY  REPORTER* 


RuUngt. 


[Vol.^ 


confession  alone,  no  person  ought  to  be  con- 
victed. 

We,  therefore,  think  that  the  conviction  of 
these  three  persons  ought  also  to  be  quash- 
ed. 

We  feel  bound  to  remark  that,  even  had 
the  case  against  the  prisoners  been  much 
stronger  than  it  is,  we  should  have  been 
bound  to  reverse  it  on  account  of  frequent  er- 
rors in  the  reception  of  evidence.  The 
Deputy  Commissioner,  who  tried  this  case, 
constantly  uses  the  statements  of  the  pri- 
soners as  evidence,  not  only  against  them- 
selves, but  as  against  all  persons  whom  they 
implicate ;  and  he  was  evidently  under  the 
impression,  and  acted  upon  it,  that  previous 
statements  of  the  witnesses  on  oath  were 
available  as  evidence  against  the  prisoners 
on  this  trial.  It  would  be  impossible  to 
support  any  conviction  in  the  face  of  errors 
of  this  description. 


The  19th  January  1867. 

Present . 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  F.  B.  Kemp  and 
W.  Markby,  Judges, 

Appeal — Maintenance  of  illegitimate  child — Sec- 
tion 3x6,  Code  of  Criminal  Procedure. 

Referred  Jurisdiction, 
Queen  versus  Golam  Hossein  Chowdhry. 

Where  the  Magistrate,  under  Section  316,  Code  of 
Criminal  Procedure,  ordered  a  person  to  make  a  month- 
ly allowance  for  the  support  of  an  illegitimate  child — 
Held  by  the  majority  of  the  (Jourt  ( Markby,  J., 
dissenting )  that  there  was  no  conviction  of  an  offence, 
and  that  consequently  no  appeal  lay. 

Markby,  J, — In  this  case  1  have  the  mis- 
fortune to  differ  with  the  other  two  Judges 
of  the  Court,  and  the  fact  that  these  two 
learned  Judges  have  come  to  a  different  con- 
clusion, makes  me  very  doubtful  as  to  the 
propriety  of  my  own. 

It  appears  to  me  that  there  is  an  appeal  in 
this  case  from  the  order  of  the  Magistrate. 
The  order  of  the  Magistrate  is  made  under 
Section  316  of  the  Code  of  Criminal  Pro- 
cedure, which  provides  that,  if  any  person, 
having  sufficient  means,  neglects  or  refuses 
to  maintain  his  illegitimate  child,  it  shall  be 
lawful  for  the  Magistrate  of  the  District,  or 
other  officer  exercising  the  powers  of  a 
Magistrate,  upon  due  proof  thereof,  to  order 
such  person  to  make  a  monthly  allowance 
for  the  maintenance  of  such  child,  at  such 
monthly  rate,   not   exceeding  50  rupees  In 


the  whole,  as  to  the  Magistnue  or  ok 
officer  as  aforesaid  shall  seem  reasooabk.ai 
that,  if  such  sum  is  not  paid,  then  tbe  Map- 
trate.may,  for  every  breach  of  the  ofdetbi 
warrant,  direct  the  amount  due  to  be  ksid 
in  the  manner  provided  for  levying  fiseva 
may  order  such  person  to  be  imprisooed  n 
any  term  not  exceeding  one  month. 

I  take  it  upon  that  Section  that,  if  a  pei- 
son,  after  the  order  of  a  Magistrate  ior  ^ 
maintenance  of  his  illegitimate  child,  o^ieiB 
to  pay  the  amount  ordered,  the  subseqos 
proceedings  are  simply  by  way  of  exeau  , 
of  the  original  order.  It  cannot  be  ^ 
that  there  is  a  fresh  offence ;  for  if  there  its 
a  fresh  offence,  a  fresh  proceeding  audi 
fresh  trial  would  be  necessary :  consequeodr. 
all  the  subsequent  proceedings  mustbetahi 
to  be  by  way  of  enforcing  the  original  c^ 
der.  Therefore,  it  appears  to  me  that,  csis 
Section  316,  if  a  person  neglects  or  rehw 
to  maintain  his  illegitimate  child,  the  Magis- 
trate has  the  power  to  order  the  pcrscos 
pay  a  sum  of  money,  which  order  is  to » 
enforced  in  a  way  similar  to  that  in  viwb 
other  criminal  orders  are  enforced. 

The  question  then  arises,  whether  sri 
person  has  been  tried  and  convicted  iTiio 
the  meaning  of  Section  109.  That  titf 
has  been  a  trial,  is  quite  certain.  Theoi^ 
doubt  upon  my  mind  is  as  to  the  vorf 
**  convicted." 

That  there  was  a  duty,  and  a  breach  ^ 
that  duty,  is  also  quite  clear ;  otherwise,  tie 
defendant  could  not  have  been  brougbt  itf 
Court  at  all  ;  and  it  appears  to  me  th* 
wherever  a  duly  is  enforced,  and  any  bnad 
of  that  duty  subjects  a  person  to  crimB* 
consequences,  in  that  case  such  person  n? 
be  said  to  be  convicted.  The  word  *'c* 
victed"  is,  1  think,  used,  not  with  referaff 
to  the  nature  of  the  duty  to  be  pcrfonnet 
but  with  reference  to  the  nature  of  At 
proceeding  by  which  the  performance  d  < 
is  enforced.  I,  therefore,  think  that,  in  tii 
case,  the  appellant  has  been  convicted,  »• 
though  he  may  not  have  committed  ^ 
offence  in  the  ordinary  sense  of  the  ^xss* 
and  that  an  appeal  does  lie. 

Peacock,  C.  J.— I  regret  to  differ  &«• 
my  learned  brother  in  the  judgment  wW 
he  has  now  given. 

It  appears  to  me  that  the  question  vheoB 
an  appeal  lies  in  this  case  from  the  order  ■ 
the  Magistrate,  depends  upon  the  consffafr 
tion  of  Sections  409  and  414  of  the  Co* 
of  Criminal  Procedure. 

Section  409  says  that  "  any  person  0* 
"victed  on  a  trial  held  by  the  Magiso*^ 

'      ( 
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'*of  the  District,  or  other  officer  exercising 
"the  powers  of  a  Magistrate,  or  required 
'*  by  such  Magistrate  or  other  officer,  under 

*  Section  295  or  Section  296  of  this  Act, 
"to  give  security  for  good  behaviour,  may 
'appeal  to  the  Court  of  Session  to  which 

*  such  Magistrate  or  other  officer  is  subor- 

*  dinate."' 

Section  411  says  that,  "  in  all  cases  in 
'which  a  Court  of  Session  or  the  Magis- 
trate of  a  District,  or  other  officer  exer- 
*cising  the  powers  of  a  Magistrate,  shall 
'pass    a    sentence    of    imprisonment    not 

*  exceeding  one  month,  or  of  a  fine  not  ex- 
'ceeding  50  rupees,  no  appeal  shall  be 
'allowed." 

Section  414  says  that,  "unless  otherwise 
'  provided  by  this  Act,  or  by  any  other  law 

*  for  the  time  being  in  force,  no  appeal  shall 
'lie  from  any  order  or  sentence  of  a  Cri- 

*  minal  Court/' 

It  appears  to  me  that  the  words  "con- 
victed on  a  trial  held  by  the  Magistrate" 
a  Section  409  must  mean  convicted  of  an 
>fFence ;  and  the  question  would  depend  on 
Section  316  whether  the  appellant,  when 
le  was  brought  before  the  Magistrate  on 
he  allegation  that  he  had  refused  or 
leglected  to  maintain  his  illegitimate  child, 
iras  guilty  of  an  offence.  It  appears  to  me 
hat  he  was  not  guilty  of  any  offence  at  that 
ime ;  but  that  all  that  the  Magistrate  could 
io  was  to  order  the  appellant  to  make  such 
nonthly  allowance  as  he  might  think  rea- 
onable  not  exceeding  50  rupees.  If  the 
ppellant  had  wilfully  neglected  to  com- 
\y  with  the  order  of  the  Magistrate,  the 
mount  might  have  been  levied  in  the  man- 
er  provided  for  levying  fines,  or  the  ap- 
ellant  might  have  been  imprisoned  for  a 
5rm  not  exceeding  one  month. 

It  is  unnecessary  to  decide  whether  a 
rilful  neglect  to  comply  with  an  order  of 
laintenance  would  be  an  offence.  This  is  an 
ppeal  from  the  order  itself,  and  not  from 
n  order  made  in  respect  of  a  breach  of  it. 
t  appears  to  me  that,  when  the  Magistrate 
rdered  the  appellant  to  make  a  monthly 
llowance  for  the  support  of  the  child,  he 
id  not  thereby  convict  the  appellant  of  an 
flFence.  I  am  of  opinion,  therefore,  that 
lere  was  no  conviction,  and,  consequently, 
lat  no  appeal  lies.  As  Mr.  Justice  Kemp 
Dncars  with  me,  the  appeal  must  be  dis- 
kissed. 

Kemp,  J, — I  entirely  concur  in  the  judg- 
lent  of  the  learned  Chief  Justice. 


The  14th  January  1867. 

Present  : 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Jurisdiction—Robbery. 

Re/erred  under  Sections  /f.^4  and  4^^  of  the 
Code  of  Criminal  Procedure, 

Madhub  Ghose  versus  BuUye  Metea  and 

others. 

A  charge  of  robbery  under  Ssction  392  of  the  Penal 
Code  is,  under  Act  Vlll.  of  ib66,  triable  only  by  the 
Court  of  Session,  or  by  the  Magistrate  of  the  District, 
but  not  by  a  Deputy  Magistrate. 

Glover,  J. — We  agree  with  the  Sessions 
Judge  that  the  order  of  the  Deputy  Magis- 
trate was  illegal,  and  should  be  quashed. 

But  we  also  draw  the  Sessions  Judge's 
attention  to  the  fact  that  the  charge  of  rob- 
ber}' under  Section  392  of  the  Penal  Code 
was,  under  Act  VIII.  of  1866,  triable  only  by 
the  Court  of  Session  or  by  the  Magistrate 
of  the  District,  and  that  the  Deputy  Magis- 
trate had  from  the  first  no  jurisdiction  what- 
ever even  on  the  lesser  charge  investigated 
by  him. 

We  direct,  therefore,  that  his  proceedings 
be. quashed,  and  that  the  Magistrate,  or  some 
other  officer,  having  the  power  of  making 
commitments,  take  up  the  charge  of  dacoity 
against  the  prisoners,  and  commit  them  to 
the  Sessions  on  that  charge,  should  he  find 
the  evidence  sufficient  to  authorize  such  a 
course. 

We  direct,  further,  that  the  Deputy  Magis- 
trate be  informed  that  the  Court  looks 
upon  his  proceedings  in  this  case  with  great 
dissatisfaction. 


•    The  14th  January  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Amends— Wrongful  Confinement. 

Referred  under  Section  ^j^  of  Act  XXV, 
of  186  r  and  Circular  Order  No.  18,  dated 
the  isth  July  186 j. 

Jharu  versus  Bahar  Ali  and  others. 

Amends  cannot  be  awarded  in  a  case  of  wrongfful 
confinement. 

Glover,  _7.— Wk  agree  with  the  Officiat- 
ing Magistrate  that  the  Deputy  Magistrate's 
orders  in  this  case  are  illegal,  and  must  be 
quashed. 
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The  charge  made  was  "  wrongful  confine- 
ment "  under  Section  342,  Penal  Code  ;  and 
as  this  was  an  offence  punishable  with  im- 
prisonment for  more  than  6  months,  it  came 
under  Chapter  XIV.  of  the  Procedure  Code, 
even  though  a  summons  might  be  ordinarily 
issued  instead  of  a  warrant. 

It  has  been  often  ruled  by  this  Court 
that  amends  can  only  be  awarded  in  cases 
coming  under  Chapter  XV.  of  the  Code 
of  Criminal  Procedure,  and  we  therefore  an- 
nul the  Deputy  Magistrate's  orders,  and  di- 
rect that  the  fine,  if  levied,  be  refunded. 


The  14th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

L4uid  Disputes. 

Gunga  Narain  Poddar  versus  Deboo  Mun- 

dul. 

Appeal  from  an  order  of  the  Sessions  Judge 
of  West  Burdwan,  reversing  that  of  the 
jDeputy  Magistrate, 

On  a  charge  of  forcible  ejectment,  a  Magistrate  has 
nothing  to  do  with  the  rights  of  the  parties  to  the  land. 

Glover^  J. — We  agree  with  the  Sessions 
Judge  that  the  Deputy  Magistrate's  order 
must  be  quashed. 

The  charge  of  forcible  ejectment,  threaten- 
ing, &c.,  ought  to  have  been  enquired 
into  on  the  evidence,  and  the  Deputy  Magis- 
trate, in  ignoring  it,  and  proceeding  on  what 
he  considered  the  rights  of  the  parties  to 
the  land,  was  not  justified  by  law. 

His  orders  are  annulled,  and  he  will  be 
directed  to  take  up  the  case  de  novo  passing 
such  orders  on  the  evidence  as  may  appear 
necessary.  ^ 

The  14th  January  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Amends— House-breaking^  by  night— Theft 

Reference  from  the  Sessions  Judge  of  Dinage- 

pore, 

Dhurai  Noshyo  versus  Hubee  Noshyo. 

Amends  cannot  be  awarded  in  a  case  of  house-break- 
ing by  night  or  theft. 

Glover y  J, — We  think  that  the  Deputy 
Magistrate's  order  in  this  case  was  illegal, 
and  should  be  quashed. 


The  case,  as  preferred  at  the  thannah,  iis 
one  of  house-breaking  by  night  anier 
Section  457  of  the  Penal  Code,  and  ik 
accused  pleaded  to  a  charge  of  theft  beioa 
the  Deputy  Magistrate.  The  case  wn 
therefore,  one  coming  under  Chapter  XIT.  i 
the  Code  of  Criminal  Procedure,  for  wfaki 
as  has  been  frequently  ruled  by  the  Coisi 
'*  amends"  in  the  shape  of  fine  from  ik 
plaintiff  cannot  be  awarded. 

We  observe  that  the  Magistrate  is  in  erar 
in  supposing  that  the  accused  was  not  calk;: 
upon  to  answer.  The  record  of  the  Depsj 
Magistrate's  proceedings  shews  that  he  vs 
distinctly  accused  of  theft,  and  pleaded  c 
the  charge,  denying  his  guilt  in  ioto. 

We  quash  the  Deputy  Magistrate's  order 
and  direct  that  the  fine,  if  levied,  be  rcnss- ! 
ed  by  the  plaintiff. 


The  14th  January  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Gtofc. 

Judges, 

Ezecution  of  process  of  Civil  Court — Use  of 

force  by  Bailiff. 

ReJ erred  under  Section  434  of  the  Codi  4 
Criminal  Procedure. 

John  Anderson  versus  J.  McQueen. 

A  Civil  Court's  bailiff,  in  executing  a  process  a^sc^ 
the  moveable  property  of  a  judginent-debtor,  has  « 
authority  to  use  force,  and  break  open  a  door  or  fA- 


Kemp,  J, — Read  a  letter  from  the 
Judge  of  the  24-Pergunnahs,  dated  the  li 
January,  submitting  the  record  of  a  est 
tried  by  the  Joint  Magistrate,  in  which  tsc 
bailiff  of  the  Judge's  Court  has  been  fisfii 
two  rupees  under  the  provisions  of  Scctts 
426  and  Section  105,  Chapter  155  of  the  551^ 
Geo.  III.  In  the  present  case  the  basf 
was  clearly  acting  beyond  the  scope  of  Ibi 
authority.  It  is  manifest  from  the  evideMC 
of  the  nazir  of  the  Civil  Court  of  the  2^ 
Pergunnahs  that  no  instructions  were  giitt 
to  the  bailiff  to  break  open  the  gate  01  ^ 
judgment-debtor,  Mr.  McQueen.  We  kao* 
of  no  law  by  which  a  bailiff  is  aathomfil 
in  executing  a  process  against  the  moveskb 
property  of  a  judgment-debtor,  to  use  fofO^ 
and  to  break  open  a  door  or  gate. 

The  Joint  Magistrate  having  found  00  ^ 
evidence  that  force  was  used,  and  that  tk 
bailiff  was  acting  wholly  on  his  pwn  andMi^ 
ity  and  beyond  the  scope  of  his  instructkA 
this  Court  sees  no  reason  to  quesdon  il 
legality  of  the  Joint  Magistrate's 

The  papers  are  returned  to  the 
Judge. 
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The  I4lh  January  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 
Glover,  Judges. 

Jurisdiction — Illeg^al  Confinement. 

Referred  under ^  Section  434  of  the  Code  of 
Criminal  Procedure  and  Circular  Order 
No,  18,  dated  the  i^th  July  1863. 

Queen  versus  Komul  Manjee  and  others. 

The  offence  of  illegal  confinement  for  more  than  10 
days  is  triable  only  by  the  Court  of  Session  or  by  the 
Magistrate  of  the  District,  but  not  by  a  Deputy 
Magistrate. 

Glover^  J. — In  this  case  we  are  of 
opinion  that  the  Deputy  Magistrate  had  no 
jurisdiction  to  try  the  case,  and  that  all  the 
proceedings  in  connection  -with  it  are  in 
consequence  null  and  void. 

The  charge  was  "illegal  confinement  for 
more  than  10  days''  under  Section  344  of 
the  Penal  Code,  an  offence  triable  only  by 
the  Court  of  Session  or  by  the  Magistrate 
of  the  District. 

Act  Vlll.  of  1866  does  not  include  Section 
344  of  the  Penal  Code,  and  the  Deputy 
Magistrate  had  therefore  no  jurisdiction. 


The  14th  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Judge, 

False  Evidence. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Gya,  on  a  charge  of 
intentionally  giving  false  evidence, 

'  Queen  versus  Bhakoas  Tutum. 

In  a  case  of  false  evidence,  it  is  necessary  to  prove 
the  deposition  alleged  to  contain  the  false  statement. 

The  prisoners  have  been  convicted  on  a 
trial  before  the  Sessions  Judge  of  Gya 
and  assessors  of  intentionally  giving  false 
.evidence  in  a  judicial  proceeding,  viz.y 
before  the  Court  of  Session. 

In  appeal  they  allege  that  the  statement 
charged  to  be  false  is  really  true.  It  is  not 
necessary  to  go  into  that  matter  at  present. 

Neither  the  Sessions  Judge  nor  the 
Magistrate,  seems  to  have  understood  that  it 
was  necessary  to  put  in  and  prove  the  de- 
position alleged  to  contain  the  false  state- 
ment ;  in  other  words,  the  prosecutor  must 
prove  that  the  statement  was  made  before 
be  bhews  that  it  is  false. 

Vol.  VII. 


The  case  must  be  remanded  to  the  Ses- 
sions Court,  in  order  that  evidence  may  be 
given  to  shew  what  it  was  that  the  prisoners 
stated  in  the  Sessions  Court,  and  that  such 
statements  were  made  on  solemn  affirmation 
under  Act  V.  of  1840  or  otherwise.  He 
will  certify  the  additional  evidence  to  this 
Court  under  Section  422. 


The  14th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Alternative  finding;. 

Miscellaneous  Reference, 

Queen  versus  Tarinee  Mytee. 

An  alternative  finding  is  perfectly  legal. 

Glover,  J. — In  reply  to  this  reference,  the 
Sessions  Judge  should  be  informed  that,  in  our 
opinion,  an  alternative  finding  is  perfectly 
legal,  and  is  expressly  provided  for  in  Section 
72  of  the  Penal  Code,,  and  Section  382  of  the 
Code  of  Criminal  Procedure. 

In  the  present  case  the  Deputy  Magistrate 
would  have  done  well  to  convict  under  Section 
4 1 1  of  the  Penal  Code,  but  there  is  nothing 
in  the  law  which  prevents  his  making  an 
alternative  finding,  if  he  was  doubtful  as  to 
which  head  of  the  charge  was  proved. 


The  1 6th  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Culpable  homicide  not  amounting  to  murders- 
Unlawful  assembly. 

CommiUed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Backergunge,  on  a 
charge  of  culpable  homicide  not  amounting 
to  murder y  &c. 

Queen  versus  Rubbeeoolah. 

The  prisoner  was  convicted  and  sentenced  separately 
for  culpable  homicide  not  amounting  to  murder,  and  for 
being  a  member  of  an  unlawful  assembly.  The  two 
offences,  however,  being  held  to  be  one  (the  latter  being 
only  part  of  the  evidenqe  of  the  former),  the  conviction 
and  sentence  for  the  second  offence  were  quashed. 

Norman,  J. — The  prisoner  has  been  con- 
victed by  the  Sessions  Judge  of  Backergunge 
of  culpable  homicide  not  amounting  to  mur- 
der, and  of  being  a  member  of  an  unlaw- 
ful assembly  armed  with  deadly  weapons. 
He  has  been  sentenced  to  7  years'  rigorous 
imprisonment  on  the  first  charge,  and  to  a 
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further  period  of  two  years'   imprisonment 
on  the  second  charge.     He  appeals. 

The  facts  appear  to  be  that,  on  the  28th 
of  June  1862,  Azmutoolah,  on  the  one  side, 
and  Kaloo,  on  the  other,  having  collected 
their  partisans,  the  two  parties  met  and 
fought  in  a  field  near  Azmutoolah's  house. 
The  men  were  armed  with  spears,  pitch-forks, 
and  laitees.  Kaloo  was  pierced  by  a  spear- 
wound  given  him  by  Kyamoodeen,  and 
struck  with  ^laiiee  by  Dowlut.  Meheeoolah 
received  a  wound  inflicted  with  a  spear  by 
Buksoolah.  Both  Kaloo  and  Meheeoolah 
died  of  their  wounds. 

The  prisoner  Rubbeeoolah  was  present  as 
one  of  Azmutoolah's  party  ;  but  there  was  no 
evidence  that  he  was  armed,  nor  did  any  of 
the  witnesses  see  him  strike  any  blow. 

He  has,  however,  been  convicted  on  the 
ground  that,  under  Section  149,  he  must  be 
deemed  to  be  guilty  of  any  offence  committed 
by  any  member  of  the  unlawful  assembly  in 
prosecution  of  the  common  object  of  that 
assembly,  or  which  the  members  of  that 
assembly  knew  to  be  likely  to  be  committed 
in  prosecution  of  that  object. 

The  prisoner  may  think  himself  very  for- 
tunate that  he  was  not  put  on  his  trial  for, 
and  found  guilty  of,  murder.  The  two  par- 
ties, armed  as  they  were,  must  have  attacked 
each  other  with  the  intention  of  causing 
such  bodily  injury  as  they  must  have  known 
would  be  likely  to  cause  death,  and  every 
one  who  joined  in  the  common  purpose  of 
either  assembly  must  have  known  that  such 
bodily  injuries  would  be  likely  to  be 
inflicted. 

It  is  clear,  however,  that  the  offence  comes 
under  the  general  definition  of  culpable 
homicide,  and,  therefore,  the  conviction,  as 
it  stands,  is  sustainable. 

But  it  appears  to  me  that  the  *prisoner 
ought  not  to  have  been  found  guilty  on  a 
separate  charge  of  being  a  member  of  an 
unlawful  assembly.  His  offence  was  really 
single  and  entire,  and  the  fact  that  he  was 
present  as  a  member  of  the  unlawful  assem- 
bly is  really  only  part  of  the  evidence  of  the 
major  offence.  It  matters  not  that  this  por- 
tion of  the  case,  if  it  stood  alone,  would 
constitute  a  distinct  offence  {see  the  Circular 
of  the  High  Court,  No.  16  of  1864- 
Prinsep,  page  154).  I  would,  therefore,  quash 
the  conviction  on  the  second  charge. 

Seton-Karfy  J. — I  concur  on  the  point  of 
law  raised  by  my  learned  brother,  in  the 
reduction  of  the  whole  sentence  to  7  years 
as  for  the  first  charge  only. 


The  2 1  St  January  1867. 
Present : 

The  Hon'ble  J.  P.  Norman,  Judge. 

Murder. 

Commuted  by  the  MagistrcUe^  and  tried  h 
the  Sessions  Judge  ofjessorty  on  a  chertt 
0/ murder. 

Queen  versus  Poorusoollah  Sikhdar. 

In  a  case  of  murder,  where  a  man  was  strvck  oaae 
head  in  a  boat  with  a  heavy  paddle  and  knocked  va- 
board  in  a  large  river  in  the  heiprht  of  the  raiBa.  wi 
had  never  been  heard  of  since,  it  was  held  ixnpossiUeii 
suppose  that  the  man  was  still  alive. 

Norman,  J, — The  prisoner  has  been 
victed,    by    the    Judge    of    Jessore,    of 
murder  of  one  Bussirooddy,  and  sentenced 
transportation  for  life.     He  appeals. 

The  only  point  is,  that  the  body  of  the 
ceased   has   not   been   found.     But,    as 
offence  was  committed  in  a  boat  by  stril 
Bussirooddy    on    the    head    with     a    hci» 
paddle,  knocking  him  overboard  in  a 
river  in  the  height  of  the  rains ;  and  as 
has  never  been  heard  of  since.   I  think 
Judge  was  perfectly  justified  in   coming 
the  conclusion  that  it  is  impossible  to  sc 
pose  that  the  man  is  still  alive. 

The  case  clearly  resembles  Rex  7*.  Hi 
marsh,  2  Leach  569,  cited  in  Russell 
Crimes,  vol.  i,  page  568. 


The  21st  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gkw 

Judges, 

Penal  recog^nizances  to  keep  the  peace. 

Queen  versus  Gendoo  Khan. 

Referred  under  Section  4J4,  Act  XXV. 
186 1,  and  Circular   Order  N^o.   iS, 
the  isth  July  1863. 

The    order   of    the    Magistrate    directing^    tbe 
soner,  on  the  expiration  of liis  sentence  for  the  ol! 
of  criminal  trespass,  to  execute  personal  rrcogpaizaBi: 
to  keep  the  peace,  was  upheld  as  legal  and  neccssai 

Kemp,  J. — This  is  a  reference  from 
Sessions   Judge   of   Mymensing    under  tbe' 
provisions  of  Section  434. 

One  Gendoo  Khan  has  been  convicted  b^ 
the  Joint  Magistrate  of  MymMising,  Ml 
Glazier  (who,  we  conclude,  exercises  the 
powers  of  a  Magistrate),  of  criminal  tre^)ssi 
under  the  provisions  of  Section  447  of  tiie 
Indian  Penal  Code.  The  accused  has  fur- 
ther been  called  upon,  on  the  expiration  d. 
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his  present  sentence  for  the  above  offence, 
to  execute  personal  recognizances  to  keep 
the  peace  for  the  space  of  one  year. 

The  Sessions  judge  is  of  opinion  that 
the  call  for  penal  recognizances  is  illegal, 
inasmuch  as  the  offence  with  which  Gendoo 
Khan  was  charged  did  not  amount  to  a 
breach  of  the  peace,  and  that,  if  not  illegal, 
it  was  unnecessary.  On  referring  to  the 
record,  we  find,  that  Gendoo  Khan  himself 
being  armed  with  sword  and  shield,  and 
accompanied  by  twenty  or  twenty-five 
other  men,  some  of  whom  were  armed  with 
spears,  at  midnight  entered  the  premises  or 
homestead  of  the  prosecutor's  barn. 

He  shouted  out  and  roused  the  villagers. 
On  their  approach,  Gendoo  Khan's  pany 
made  off,  but  not  before  Gendoo  Khan  was 
recognized. 

The  conduct  and  acts  of  Gendoo  Khan 
in  our  opinion  clearly  point  to  an  intention 
upon  his  part  to  commit  a  breach  of  the 
peace  within  the  meaning  of  Section  280 
of  the  Code  of  Criminal  Procedure. 

The  order  of  the  Joint  Magistrate  was, 
therefore,  strictly  legal,  and  we  are  certainly 
not  prepared  to  say  that  the  call  for  penal 
recognizances  was,  under  all  the  circum- 
stances of  the  case,  an  unnecessary  one.  His 
order  will,  therefore,  stand. 

The  papers  are  returned  to  the  Sessions 
Judge. 

The  23rd  January  1867. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Honble  F.  B.  Kemp  and 
VV.  Markby,  Judges, 

Section  55,  Code  of  Criminal  Procedure— Plea 
of  autrefois  acquit. 

Appeal  against  the  order  of  the  Sessions 
Judge  of  24'Pergunnahs, 

The  Queen  versus  Dwarkanath  Dutt. 

Baboos  Dwarkanath  Mittef  and  Bhowanny 
Churn  Dutt  for  Appellant. 

Messrs,  R,  V,  Doyne  and  F,  J,  Fergusson 
and  Baboo  Juggodanund  Mookerjee  for 
the  Opposite  Party. 

To  render  a  former  acquittal  or  conviction  a  defence 
on  a  second  ir\k\,  the  offence  must,  according^  to  Section 
^  of  the  Code  of  Criminal  Procedure,  be  the  same 
offence. 

The  prisoner  was  chained  with  having^  forged  pottahs 
A  and  a  bearing'  the  same  date  and  adduced  in  evidence 
by  him  in  the  same  suit.  No  mentio.i  of  any  charsre 
as  to  pottah  B  was  made  in  the  order  of  commitment  ; 
and  the  prisoner  having  been  acquitted  on  an  indictment 


for  forging  pottah  A^  it  was  held  by  the  majority  of  the 
Court  (Markby,  J.,  dissenting)  that  the  plea  of  autrefois 
acguit  was  inadmissible  on  a  subsequent  trial  of  the 
pnsoner  for  forging  pottah  B, 

Markby y  J, — In  this  case  I  most  unfeign- 
edly  regret  that  I  am  unable  to  concur  in 
the  judgment  of  the  Chief  Justice  and  Mr. 
Justice  Kemp,  and  it  is  scarcely  necessary 
for  me  to  say  with  how  much  diffidence  I 
give  an  opinion  contrary  to  theirs. 

The  short  history  of  this  case  is  that,  in 
the  year  1863,  a  person  of  the  name  of  Gray, 
of  the  Military  Orphan  Asylum,  brought  a 
suit  against  the  prisoner  to  recover  possession 
of  certain  land  and  god  owns  standing  there- 
on. In  that  suit  the  prisoner  filed  two  do- 
cuments, both  dated  the  13th  August  1858, 
and  both  purporting  to  have  been  granted  to 
the  prisoner  by  Gray  on  behalf  of  the  Asy- 
lum, in  respect  of  different  portions  of  the 
land  in  dispute.  The  two  pottahs  were  pre- 
cisely similar  in  every  respect,  except  the 
parcels  of  land  to  which  they  related. 

The  Sudder  Ameen,  who  tried  this  suit, 
refused  to  receive  the  documents  in  evidence, 
because  they  were  not  produced  till  after  the 
time  appointed  by  him  for  that  purpose.  But, 
at  the  request  of  Gray,  the  documents  were 
retained  on  the  file,  and  Gray  subsequently 
asked  and  obtained  permission  from  the  Sud- 
der Ameen  to  take  criminal  proceedings 
against  the  prisoner,  for  attempting  to  use  in 
evidence  two  documents  which  Gray  alleged 
to  be  forged. 

The  proceedings  were  commenced  on  the 
29th  of  December  when  Gray  laid  a  charge 
before  a  Magistrate  against  the  prisoner 
under  Section  196,  and  also  under  Section 
47 1  of  the  Indian  Penal  Code.  On  this 
occasion  both  documents  were  produced, 
and  marked  A  and  B  respectively.  The 
charge  was  made,  and  the  evidence  given 
in  respect  of  both  documents  indiscrimi- 
nately, and  eventually  the  prisoner  was 
committed  on  a  charge  containing  three 
counts  :  first,  for  making  a  false  document, 
"  to  wit,  the  Exhibit  4,"  under  Section  465  ; 
secondly,  with  fraudulently  and  dishonestly 
using  as  genuine  a  document  which  he  knew 
to  be  forged,  '*  to  wit.  Exhibit  A"  under  Sec- 
tion 471  ;  thirdly,  with  corruptly  intending 
to  use  as  true  and  genuine  evidence  a 
document  which  he  knew  to  be  false  and 
fabricated,  "to  wit,  Exhibit  ^4,"  under 
Section  196. 

The  *'  Exhibit  A  "  mentioned  in  these 
three  counts  is  not  that  described  in 
the  charge  now  under  consideration,  but 
the  document  so  marked  by  the  Magistrate. 
The    document    described    in    the    present 
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charge  is  the  one  which,  on  the  investiga- 
tion before  the  Magistrate,  was  marked  B. 

In  February  1864  the  prisoner  was  tried 
on  a  charge  founded  on  the  one  on  which 
he  had  been  committed,  and  only  differing 
from  it  in  this  respect,  that  the  document 
in  the  first  count  mentioned,  instead  of 
being  described  as  "Exhibit  A*'  was  de- 
scribed as  "  purporting  to  be  a  pottah  grant- 
ed by  Mr.  Charles  James  Gray,  as  Secretary 
to  the  Military  Orphan  Society,  to  Dwarka- 
nath  Dutt  for  one  cottah  12^  gundahs  of 
land,  with  a  godown  standing  thereon,  and 
dated  13th  August  1858.''  And  in  the  two 
following  counts,  the  document  was  described 
by  reference  to  the  first  count.  Notwith- 
standing the  form  of  the  charge,  evidence  was 
given  throughout  indiscriminately  with  re- 
ference to  both  documents. 

In  charging  the  Jury,  the  Sessions  Judge 
treated  the  charge  as  one  of  forging  docu- 
ment A  only,  and,  when  describing  the 
offence,  spoke  of  that  document  only ;  but, 
when  commenting  on  the  evidence,  he  refer- 
red to  both  documents,  and,  after  remarking 
on  the  striking  resemblance  between  the 
alleged  forgery  and  the  admitted  genuine 
signatures  of  Mr.  Gray,  the  Judge  proceeds 
thus  :  '*  The  main  point  on  which  the  pro- 
"  secutor  relies  in  regard  to  this  resemblance 
"  is  that  the  signature  on  this  document  and 
.  "on  another  document  which 

civil  suit'.  '"  "  was  also  filed  by  the  prisoner* 

"  (the  document  B)  are  so  ex- 
"  actly  coincident  in  size  and  in  every  other 
**  particular  as  to  show  that  one  or  both  must 
"  be  mere  imitations.  It  is  physically  im- 
"  possible,  it  is  said,  or,  at  least,  exceedingly 
"  improbable  that  any  two  signatures  of  the 
"  same  person  should  so  exactly  correspond 
"  in  every  particular,  and  the  improbability 
"  is  still  further  increased,  when  it  is  remem- 
"  bered  that  both  these  documents  were  said 
"  to  have  been  signed  at  the  same  time." 
What  the  Counsel  for  the  prosecutor  had 
contended,  and  which  the  Judge  here  alludes 
to,  was  that  both  signatures,  being  so  much 
alike,  must  have  been  traced  from  a  third 
signature  of  Gray's  which  was  genuine,  and 
which  the  prisoner  was  proved  to  have  had 
in  his  possession.  The  result  of  this  trial 
was  that  the  prisoner  was  acquitted. 

On  the  1 6th  May  1866,  a  second  charge 
was  laid  against  the  prisoner  by  (}ray,  and. 
on  the  charge  being  enquired  into,  the  evi- 
dence was  mainly  addressed  to  the  charges  of 
forging  and  using  document  B,  although  ihe 
other  document  Ay  with  respect  to   which 


the  prisoner  had  been  tried   and  acqmisd 
was  frequently  alluded  to. 

The  prisoner  was  ultimately  again  eta- 
mitted  on  three  charges  with  resp€ct  to  k- 
cument  B  precisely  similar  to  the  cia^Rj 
on  which  he  had  been  previously  acqff^: 
with  respect  to  document  A. 

The  trial  on  these  charges  also  took  pja 
before  Mr.  Beaufort  in  July  last.  Tfe  u* 
keels,  who  appeared  for  the  prisoner,  objecr 
to  the  trial  proceeding,  on  the  ground  21 
the  prisoner  had  been  already  tried  aECt- 
quitted  on  these  charges.  They  insisted  1 
the  fact  that,  throughout  the  former  proca:- 
ings,  both  documents  had  been  referred  r 
and  also  that,  as  both  pottahs  were  fiidij 
the  same  time  in  the  Court  of  the  S&ik 
Ameen,  the  using  of  both  constituted  « 
act  only,  and,  as  he  was  charged  od  the  lit 
mer  trial  with  using  one  of  these  pati-i 
knowing  it  to  be  forged,  he  could  uoc  i? 
again  tried  for  using  the  other. 

The  objection  was  overruled,  and  tbep'- 
soner  was  convicted  on  all  three  chr^a 
The  prisoner  has  appealed,  and  has  arc 
raised  this  objection.  The  point  was  cis- 
nally  argued  before  Mr.  Justice  Kemp  asJ 
myself,  and  has  been  again  argued  before  w 
sitting  with  the  Chief  Justice. 

The  question  is,  whether  the  prisoner  aii 
been  previously  tried  for  these  offences  sz' 
acquitted  for  these  offences  within  the  moo- 
ing of  Section  55  of  the  Code  of  Crimi 
Procedure  :  and,  for  convenience,  I  will  cft 
sider  the  forgery  first. 

Whether  or  no  the  prisoner  has  bae 
previously  tried  for  the  offence  of  toRC* 
now  under  consideration,  appears  to  me  = 
depend  on  whether  he  is  to  be  considered  *M 
the  whole  evidence  in  both  cases  as  ba»'JC 
committed  two  offences  of  fori^ery  or  oac. 

1  am  not  aware,  nor  did  I  hear  in  i 
course  of  the  argument,  of  any  general  pra- 
ciple  by  which  it  can  be  at  once  rect^^iEsi 
whether  or  no,  in  contemplation  of  iis.  i 
transaction  constitutes  one  offence  or  se^ea 
offences.  It  was,  indeed,  suggested  iha:  ti 
singleness  of  the  offence  depended  on  ibt 
singleness  of  the  act  done  by  the  offeodet 
But,  1  think,  this  test  manifestly  fails.  Fx 
on  the  one  hand,  it  appears  to  me  perf«X7 
possible  that  a  man  may  by  one  act  cossi 
several  offences,  as  where  he  discharges  1 
missile  into  a  crowd,  and  woimds  se?ai» 
persons  ;  and,  on  the  other  hand,  that  a  bH 
may,  by  several  acts,  commit  one  offence  ■ 
wiiere  he  inflicts  several  rapidly  successi« 
blows  on  one  person,  which  constitua,  I 
believe  it  will  be  admitted,  bat  one  assaoit 
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Moreover,  it  appears  to  me  that  there  are 
a  large  number  of  cases  in  which  it  is  entire- 
ly at  the  option  of  those  who  conduct  the 
prosecution  whether  they  will  treat  them  as 
one  offence  or  several.  Acts  closely  con- 
nected together,  or  even  one  act  producing 
several  distinct  consequences,  may  be  made 
the  foundation  of  several  entirely  distinct 
charges,  or  distinct  counts  in  the  same 
charge,  but  always  with  this  qualification, 
that  the  evidence  shall  be  confined  to  the 
particular  acts  charged. 

In  the  case  under  consideration,  I  have  no 
hesitation  in  saying  that  the  forgery  of  these 
two  pottahs  might  have  been  made  the 
foundation  of  two  separate  counts  in  one 
charge,  or  even  of  two  perfectly  distinct  pro- 
secutions, had  those  who  conducted  the  pro- 
secution chosen  to  keep  them  distinct. 

But  the  course  taken  in  this  prosecution 
was  this.  Before  the  Magistrate,  on  the 
occasion  of  the  charge  being  laid  in  the  first 
instance,  the  whole  case  as  to  the  forgery 
of  both  pottahs  was  gone  into.  The  prison- 
er was  then  committed  (whether  inadvertent- 
ly or  not  is  not  material)  for  the  forgery  of 
one  only.  But  evidence,  notwithstanding, 
was  given  at  the  trial  that  both  pottahs  were 
forged,  and,  as  has  already  been  seen,  the 
theory  on  which  the  prosecution  principally 
relied  was  that  both  had  been  copied  from  a 
third  genuine  signature  which  was  produced, 
and  which  had  been  in  the  prisoner's 
possession.  This  would  be  perfectly  legal, 
if  these  two  forgeries  were  so  connected  to- 
gether as  to  form  but  one  offence,  and  entirely 
in  accordance  with  the  practice  in  larceny, 
assaults,  and  other  offences,  when  it  fre- 
quently occurs  that  much  more  is  proved 
than  is  stated  in  the  indictment.  But,  if  it 
was  intended  to  treat  these  two  forgeries 
as  distinct,  then  it  was  wholly  illegal  to  give 
this  evidence  as  to  the  second  forgery. 

At  ihe  second  trial,  also,  evidence  was 
given-  as  to  the  forgery  of  both  pottahs,  and 
the  same  theory  as  to  the  execution  of  the 
forger}'  was  laid  before  the  Jury  :  a  course 
which  was  again  illegal,  if  the  offences  were 
distinct. 

It  is  said  that  the  question  now  to  be  de- 
cided is  not  whether  or  no  evidence  was  im- 
properly admitted  at  the  first  or  the  second 
trial,  and  that  any  illegal  proceeding  on  the 
part  of  the  prosecution  cannot  change  the 
nature  of  the  offence.  But  this  argument 
appears  to  me  to  be  fallacious.  As  I  have 
already  said,  1  consider  this  to  be  one  of 
those  transactions  which  may  be  treated  as 
constituting  one  offence  or  two  offences  at 


the  option  of  those  who  conduct  the  prose- 
cution ;  and  though,  whatever  takes  place 
subsequently,  the  history  of  the  transaction 
remains  the  same,  I  think  the  unity  of  the 
offence  has,  in  the  contemplation  of  law, 
been  irrevocably  determined  by  the  course 
taken  by  the  prosecution  on  the  first  trial. 
For  these  reasons  it  appears  to  me  that 
the  prisoner  in  this  case  has,  in  contemplation 
of  law,  committed  but  one  offei\ce  of  forgery 
only ;  that  he  has  already  been  tried  and 
acquitted  for  that  offence  within  the  mean- 
ing of  Section  55  of  the  Code  of  Criminal 
Procedure ;  and  that  the  present  conviction 
is,  therefore,  illegal. 

For  similar  reasons,  it  appears  to  me  that 
the  convictions  on  the  two  other  counts  in 
the  charge  are  illegal  also. 

The  result  which  I  have  come  to  appears 
to  me  to  be  not  only  that  which  is  in  accord-^ 
ance  with  the  law,  but  also  to  be  that  which 
is  most  in  accordance  with  the  true  interests 
of  justice.  For  while  it  leaves  to  the  prose- 
cution a  latitude  of  choice,  often  very  use- 
ful, as  to  the  course  to  be  taken  in  the  proceed- 
ings against  an  offender,  it  prevents  that 
which  it  appears  to  me  most  desirable  to 
prevent,  conflicting  verdicts  of  Juries  upon 
the  same  evidence. 

When  the  case  was  before  Mr.  Justice 
Kemp  and  myself  in  the  first  instance,  two 
other  objections  were  taken  on  behalf  of  the 
prisoner.  The  first  was  that  he  had  not  been 
allowed  sufficient  facilities  for  summoning  his 
witnesses ;  Jmd  that  objection  we  disposed 
of  at  that  time,  being  of  opinion  that  this  was 
no  ground  of  law  which  the  prisoner  could 
raise  on  appeal  against  the  verdict  of  a  Jury. 
The  other  objection  was  that  the  Judge  was 
wrong  in  rejecting  as  evidence  the  deposition 
which  a  witness  for  the  prisoner  had  made  at  a 
formej  trial,  and  which,  as  was  alleged  before 
us,  was  tendered  on  the  ground  that  the 
witness  was  dead  when  the  second  trial  took 
place.  This  point  was  argued  before  Mr.  Jus- 
tice Kemp  and  myself  on  the  assumption  that 
the  evidence  had  been  properly  tendered  at  the 
trial,  and  we  reserved  the  question  of  its  ad- 
missibility for  further  consideration,  together 
with  the  question  arising  on  Section  55  of  the 
Code  of  Criminal  Procedure.  Upon  the  second 
argument,  the  Judge's  notes  were  searched, 
and  then  it  appeared  that  there  was  no  note 
of  this  deposition  ever  having  been  tendered 
at  all.  None  of  the  Advocates  employed  at 
the  trial,  either  for  the  prosecution  or  the 
defence,  were  present  on  either  argument 
before  us,  nor  was  any  affidavit  filed  as  to 
what  took  place  at  the  trial. 
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Qn  the  other  hand,  it  is  clear  from  the 
Judge's  own  report  of  his  charge  to  the  Jury, 
that  some  application  for  the  admission  of 
depositions  was  made  in  the  course  of  the 
trial  by  the  Advocate  for  the  prisoner,  but 
no  note  of  any  such  application  appears  to 
have  been  taken.  The  language  used  in  the 
charge,  however,  rather  appears  to  refer  to 
an  application  to  admit  the  depositions  of 
the  absent  ^yitnesses  than  of  the  one  who 
was  dead. 

It  is  extremely  unsatisfactory  to  me  to 
have  to  come  to  a  decision  on  such  materials  ; 
but,  on  the  whole,  I  do  not  feel  justified  in 
saying  that  this  evidence  was  tendered. 
The  point,  therefore,  as  to  its  admissibility 
does  not  arise. 

Peacock,  C.  J. — I  regret  that  I  am 
obliged  to  differ  from  my  hon'ble  and  learn- 
ed colleague,  Mr.  Justice  Markby.  Were  it 
not  for  the  knowledge  that  he  entertains 
a  different  opinion,  I  should  have  considered 
the  present  case  a  very  clear  one. 

It  is  clear  that,  under  the  indictment  for 
forging  Exhibit  A,  the  prisoner  could  not 
have  been  either  convicted  or  acquitted  of 
forging  both  Exhibits.  Having  been  charged 
with  the  commission  of  one  offence  only, 
he  could  not  be  either  convicted  or  acquitted 
of  t^'o  separate  and  distinct  offences. 

If,  under  the  charge  on  the  first  trial,  the 
prisoner  had  been  acquitted  of  forging  Ex- 
hibit Ay  and  had  been  found  guilty  of  forging 
Exhibit  B^  and  sentenced  to  punishment  for 
the  latter  offence,  it  is  clear  that  the  convic- 
tion could  not  have  been  supported,  inas- 
much as  the  charge  against  the  prisoner  was 
confined  to  the  forgery  of  A,  In  like  manner, 
if  the  prisoner  had  been  found  guilty  of 
forging  Ay  and  also  of  forging  By  and  had 
been  sentenced  to  one  punishment  in  respect 
of  Ay  and  to  another  punishment  in  jespect 
of  By  the  sentence  in  respect  of  B  must 
have  been  reversed,  inasmuch  as  the  charge 
did  not  extend  to  the  forgery  of  B. 

So,  if,  on  the  first  trial,  the  prisoner  had 
been  convicted  of  forging  Exhibit  A,  and 
sentenced  to  punishment  for  that  offence, 
such  former  conviction  would  not  have  been 
a  bar  to  the  charge  of  forging  By  and.  if  not, 
I  cannot  see  how  an  acquittal  of  the  forgery 
of  By  under  the  charge  of  forging  A,  even  if 
the  defendant  had  been  expressly  acquitted 
of  forging  By  could  have  been  set  up  as  a 
bar  to  the  charge  of  forging  B,  for  a  convic- 
tion and  acquittal  both  fall  under  the  same 
category  in  Section  55  of  the  Code  of  Criminal 
Procedure.  In  the  present  case,  however, 
there  was  no  express  acquittal  in  respect  of 


the  forgery  of  B,  It  is  only  to  be  inferred 
from  the  acquittal  of  the  forgery  of  j4,  in 
consequence  of  evidence  having  been  adduced, 
from  which  it  might  have  been  foand  the 
the  signatures  on  A  and  B  had  both  beea 
traced  from  a  genuine  signature  of  ihe  saaie 
person.  There  is  nothing,  however,  coi- 
elusive  in  that  finding.  It  is  qaite  consisteB! 
with  the  evidence  that  B  was  forged,  thoogfa 
A  may  have  been  genuine.  How  can  ie 
Court,  which  tries  the  prisoner  for  forgiar 
By  ascertain  what  credence  was  given  by  the 
Jury  to  the  evidence  on  the  first  trial  }  Tber 
might  have  thought  that  the  signatures  » 
A  and  B  were  not  so  much  alike  as  vb 
supposed  by  the  witnesses.  They  might  bait 
thought  that  the  two  genuine  signatures  A^A 
not  resemble  the  signature  with  which  tber 
were  compared.  In  that  case  it  would  hair 
been  wholly  unnecessary  for  them  to  cod- 
sider  whether  B  was  a  forgery  or  not;  and, 
indeed,  it  would  have  been  the  duty  of  the 
Judge,  if  they  had  delivered  a  verdict  widi 
respect  to  By  as  well  as  with  respect  to  J, 
to  tell  them  that  they  were  not  sworn  to 
give  a  verdict  in  respect  of  B.  In  this  case 
the  Judge  was  the  same  on  both  iriali. 
but  there  might  have  been  a  different  Judge, 
as  well  as  a  different  ]\xxy  on  the  secoad 
trial. 

Exhibit  A  and  Exhibit  B  relate  is 
different  portions  of  land.  The  i>ottahs  were 
as  separate  and'  distinct  as  two  diffeiei 
persons,  or  as  two  bonds,  one  for  100  rupe^ 
and  the  other  for  10,000  rupees.  It  is  staiei 
by  my  hon'ble  colleague  that  a  man  mir 
by  one  act  commit  several  offences — as  for 
instance,  where,  by  the  discharge  of  a  missik 
into  a  crowd,  he  kills  several  persons,  & 
is  not  necessary  for  the  present  case  to  go 
to  that  extent,  or  to  express  any  opinicB 
upon  that  point.  The  forging  of  two  differ- 
ent instruments  cannot  be  effected  br  i 
single  act,  though  two  men  may  be  killed 
by  one  shot.  It  appears  to  me  to  be  ckir 
that  the  forgery  of  each  of  the  documecs 
constituted  a  distinct  offence,  and,  if  sx 
the  two  offences  could  not  be  reduced  to  oac 
offence  by  the  course  which  the  prosecatof 
thought  fit  to  adopt  on  the  trial  for  one  d 
them.  Whether  the  prisoner  committed  oac 
offence  or  two  offences,  must  be  determined 
with  reference  to  the  facts  as  ihey  existed 
at  the  time  when  the  offences  are  Alleged  lo 
have  been  committed.  To  render  a  formal 
acfiuittal  or  conviction  a  defence  on  a 
second  trial,  the  offence  must,  according  to 
Section  55,  be  the  same  offence.  It  woald 
be  no  answer  on  a  trial  for  one  to  say  tha^ 
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the  prisoner  had  been  acquitted  of  another 
on  a  trial  at  which  evidence  was  given  re- 
specting both,  and  which,  if  believed,  would 
have  proved  the  prisoner  guilty  of  both. 
The  words  of  Section  55  are,  "A  person 
who  has  been  tried  for  an  ofFence,  and  con- 
victed or  acquitted  of  such  offence,  shall  not 
be  liable  10  be  tried  again  for  the  same  offence." 
The  Jury  were  not  empanelled  or  sworn  to  try 
the  prisoner  in  respect  of  B,  and  he  was 
never  tried  for  the  offence  of  forging  B, 

The  law  here  is  similar  to  the  law  in 
England  and  America,  and,  therefore,  it  may 
be  as  well  to  refer  to  some  decisions  in  those 
countries  as  throwing  light  upon  the  subject 
now  under  consideration. 

In  England  it  is  necessary  that  the  crime 
charged  be  precisely  the  same  as  that  of 
which  the  prisoner  was  acquitted,  and  so 
strictly  does  the  rule  prevail  that  it  was 
held  by  all  the  Judges  that  an  acquittal  upon 
a  trial  for  burglariously  breaking  and  entering 
a  dwelling-house,  and  stealing  goods  therein, 
was  no  bar  to  a  subsequent  indictment  for 
burglariously  breaking  and  entering  the 
dwelling-house  with  intent  to  steal  the  goods, 
though  both  charges  related  to  the  same 
breaking  and  entering.  Mr.  Justice  BuUer, 
in  delivering  the  opinion  of  the  Judges,  re- 
marked that,  if  the  crimes  were  so  distinct 
that  evidence  of  the  one  would  not  support 
the  other,  it  would  be  as  inconsistent  with 
reason,  as  it  would  be  repugnant  to  the  rules 
of  law,  to  say  that  the  offences  were  so  far 
the  same  that  an  acquittal  of  the  one  would 
be  a  bar  to  a  prosecution  for  the  other. 
The  question  in  these  cases  is  whether  the 
prisoner  could  have  been  convicted  on  the 
first  trial  of  the  offence  charged  on  the  second* 
trial,  and  whether  he  was  ever  in  jeopardy 
for  that  offence.  In  Vaux's  Case,  4  Coke's 
Reports  44,  it  was  held  that,  where  a  former 
acquittal  or  conviction  is  spoken  of  as  a  good 
plea,  a  lawful  acquittal  or  conviction  is  in- 
tended, and  that,  if  the  former  indictment 
was  not  sufficient,  the  acquittal  or  conviction 
would  not  be  a  lawful  one.  When  it  is  said 
that  the  offences  must  be  the  same,  it  is  merely 
raeant  that  they  must  be  in  reality  the  same  ; 
and,  therefore,  a  defendant  may  plead  his 
previous  acquittal,  though  the  two  charges 
differ  in  immaterial  circumstances,  for  it 
would  be  absurd  to  suppose  that,  by  varying 
the  day,  place,  or  any  other  allegation,  the 
precise  accuracy  of  which  is  not  material, 
the  prosecutor  could  change  the  rights  of  the 
defendant,  and  subject  him  to  a  second  trial 
for  what  in  reality  was  the  same  offence. 
Thus,  if  a  prisoner  be  indicted  for  murder 


alleged  to  have  been  committed  on  a  certain 
day  and  acquitted,  and  afterwards  be  charged 
with  killing  the  same  person  on  a  different 
day,  he  may  plead  the  former  acquittal  in  bar 
notwithstanding  this  difference,  for  the  day 
stated  in  the  indictment  on  the  former  trial 
was  not  material.  ^S"^^  Chittv's  Criminal 
Law,  I  St  Volume,  page  452,  and  the  cases 
there  cited. 

The  following  are  instances  of  cases  in 
which  the  offences  have  been  held  to  be 
different.  It  is  laid  down  in  Hale's  Pleas 
of  the  Crown  that,  if  A  commit  a  burglary, 
and  at  the  same  time  steal  goods  out  of  a 
house,  and  he  be  indicted  for  stealing  the 
goods  and  acquitted,  he  may  be  afterwards 
indicted  for  the  burglary  notwithstanding 
the  acquittal,  and  i  converso^  if  indicted  for 
the  burglary  and  acquitted,  yet  he  may  be 
indicted  for  the  larceny,  for  they  are  several 
offences,  though  committed  at  the  same  time, 
and  burglary  may  be  where  there  is  no  lar- 
ceny, and  larceny  may  be  where  there  is  no 
burglary.  So,  it  has  happened  that  a  man 
acquitted  for  stealing  a  horse  has  yet  been 
arraigned  and  convicted  for  stealing  the 
saddle,  though  both  were  done  at  the  same 
time.  Hale's  Pleas  of  the  Crown,  Volume  2, 
page  245. 

Wherever  the  offences  charged  in  the  two 
indictments  are  capable  of  being  identified  as 
the  same  offence,  it  is  a  question  of  fact 
whether  the  offences  are  the  same,  and  the 
identity  must  be  proved  ;  but  where  a  plea 
of  autrefois  acquit  upon  its  face  shews  that 
the  offences  are  legally  distinct  and  incapa- 
ble of  identification,  the  Court  may  determine 
the  question  as  a  matter  of  law.  See  the 
case  of  King  vs.  Vandecomb  and  another 
above  cited.  If  a  prisoner  should  be  charged 
with  murdering  A^  and  should  plead  a  for- 
mer acquittal,  and  prove  that  he  had  been 
acquitted  upon  a  charge  of  murdering  B, 
evidence  would  be  admissible  to  prove  that 
the  two  charges  related  to  the  same  person 
and  to  the  same  killing,  and  it  might  be 
shewn  that  the  person  referred  to  in  the 
former  indictment  by  the  name  of  A  was 
in  fact  the  same  person  as  the  one  referred 
to  in  the  second  charge  by  the  name  of  B^ 
for  the  same  person  might  be  known  by  two 
different  names.  But  if  a  person  were  indict- 
ed for  murdering  A  by  shooting  him,  and 
also  for  murdering  B  by  poisoning  him,  and 
it  should  be  proved  that  he  killed  both  A  and 
B^  a  former  acquittal  upon  a  charge  of  mur- 
dering A  would  be  no  bar  to  his  trial  on  the 
subsequent  charge  so  far  as  it  related  to  the 
murder  of  B^  even  though  it  should  be  shewn 
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that,  upon  the  former  trial,  evidence  had  been 
erroneously  admitted  to  prove  that  he  mur- 
dered B  for  the  purpose  of  showing  that  he 
was  a  man  of  a  wicked  and  evil  disposition, 
and  that  it  was,  therefore,  probable  that  he 
murdered  A.  So,  upon  a  charge  of  forging 
a  bond  for  10,000  rupees,  I  apprehend  it 
would  be  no  answer  to  show  that  he  had 
been  formerly  tried  and  acquitted  of  forging 
a  bond  for  10  rupees,  if  it  should  appear 
that  the  former  trial  related  to  a  bond  for 
10  rupees,  even  though  it  should  be  proved 
that  the  bond  for  10,000  rupees,  the  sub- 
ject of  the  second  trial,  had  been  adduced 
in  evidence  on  the  former  trial  for  the  pur- 
pose of  shewing  that  the  signature  to  the 
bond  for  10  mpees,  and  the  signature  to  the 
bond  for  10,000  rupees,  were  so  exactly 
alike,  and  so  nearly  resembled  a  genuine 
signature  of  the  obligor,  that  they  were  both 
probably  forged  by  tracing  the  signature 
to  each  of  them  over  the  same  genuine 
signature.  It  appears  to  me  that  it  would 
be  wholly  inconsistent  with  justice  to  hold 
that  the  forging  of  the  two  bonds  was  one 
and  the  same  offence,  and  that  the  acquittal 
as  to  the  bond  for  10  rupees  was  conclu- 
sive in  favor  of  the  prisoner,  for  all  purposes 
connected  with  the  administration  of  the 
criminal  law,  that  he  had  not  been  guilty  of 
any  offence  as  regards  the  bond  for  10,000 
rupees. 

Suppose  A  should  sue  B  in  one  suit  upon 
two  bonds,  one  for  100  rupees,  and  the  other 
for  500  rupees,  and  should  afterwards  sue 
him  on  a  bond  of  later  date  for  a  lac  of  ru- 
pees, and  B  should  admit  that  the  bond  for 
100  rupees  was  genuine,  and  set  up  as  a  de- 
fence to  the  other  bonds  that  they  were 
forgeries ;  and  suppose  that,  upon  the  trial 
in  the  suit  upon  the  500  rupees  bond,  B 
should  cause  the  bond  for  a  lac  to  be*produc- 
ed  for  the  purpose  of  showing  that  both 
bonds  were  forgeries,  and  that  the  signature 
to  them  were  so  precisely  alike,  and  so 
similar  to  the  signature  on  the  admitted 
bond  for  100  rupees,  that  they  must  have 
been  traced  over  that  bond.  Suppose,  fur- 
ther, that  the  bond  for  500  rupees  should 
be  held  to  be  genuine  and  not  a  forgery,  and 
that  a  decree  should  be  given  against  B  for 
the  amount.     Could   it  be  contended  for  a 

oment  that  the  decree  holding  the  bond 
for'ifco  rupees  to  be  genuine  would  be  con- 
clusiA^Nin  favor  of  A  and  against  B  that 
the  bona\for  a  lac  in  the  second  suit  was 
also  genuirNK  and  not  a  forgery,  merely  be- 
cause, upon  •  the  evidence  applicable  alike 
to  the  bond  for  500  rui)ces  and  the  bond 


for  a  lac,  it  had  been  found  in  a  forms  )c 
between   A  and   B  that   the   bond  fcr  -z 
rupees  was  genuine  and    not  a  forgm   \ 
the   decree   in   the    first    civil   suit,  thai  ^ 
bond    for   500    rupees    was    not   a   Ioc^t 
would  not  be  conclusive   in  the  seocmi  jc 
in  favor  of  A  that  the  bond   for  a  kcii 
not  a  forgery,   why   should     a  JudgracEi? 
acquittal  in  favor  oi  A,  upon  an  indictma'^y 
forging  the  bond  for  500    rupees,  be  ol- 
elusive     evidence     in     his      favor,    upot  i 
subsequent  indictment  against  him  forkq-  . 
ing  the    bond  for  a    lac,    that    he  had  a(    | 
forged  that  bond  t  \ 

It  is  contended  by  my  hon'ble  coUea^K  . 
in  the  present  case,  that  to  hold  the  fcrta  H 
acquittal  an  answer  to  the  charge  of  foifir 
the  second  pottah,  is  not  only  in  accordis^ 
with  law,  but  is  also  in  accordance  with  a 
true  interests  of  justice,  and  that  it  wocc 
prevent  that  which  it  is  most  desirabk  t 
prevent,  viz,^  conflicting  verdicts  of  Jora 
upon  the  same  evidence.  Would  it  not  a 
equally  desirable,  in  the  case  which  I  br? 
suppo.««ed,  to  hold  that  the  judgment  givers 
to  the  bond  for  500  rupees  in  the  first  s^- 
was  binding  in  the  second  suit  upon  the  bc^ 
for  a  lac,  lest  upon  the  same  evidence  t^ 
same  Judge  should  hold  the  first  bond  to  - 
genuine,  and  the  second  aforgery  ?  Or  supper 
that,  in  the  case  of  the  two  bonds,  the  bx: 
for  500  rupees  should  be  held  to  be  a  rs- 
gery,  and  the  suit  upon  it  should  be  dismissci 
would  it  follow  that  the  suit  upon  the  secoo^ 
bond  for  a  lac  ought  to  be  dismissed,  Ifr^ 
there  should  be  conflicting  judgments  by  tbi 
same  Judge  upon  the  same  evidence.  Si^- 
pose,  in  the  present  case,  pottah  A  had  bet: 
held  genuine  in  a  civil  suit,  and  in  a  subs^ 
quent  suit  relating  to  the  land  in  pottah  h. 
precisely  the  same  evidence  should  be  gi\e» 
as  that  which  had  been  adduced  in  the  i«": 
relating  to  pottah  A,  could  it  be  held  tai; 
the  decision  in  the  first  suit  would  be  cost- 
elusive  in  the  second  suit  that  pottah  B  tii* 
genuine,  lest  conflicting  judgments  should  bt 
given  upon  the  same  evidence  by  the  satsc 
Judge  ? 

It  appears  to  me  that  the  forgery  of  A  aou 
the  forgery  of  B  constituted  two  distinc: 
offences  ;  that  the  acquittal  of  the  prisooe* 
under  the  charge  of  forging  A  was  not  ao 
acquittal  of  the  same  oflence  as  that  whic^ 
formed  the  subject  of  the  second  charge,  nr. 
the  forgery  of  B^  notwithstanding  evidence 
was  given  upon  the  first  trial  tending  to 
show  that  both  pottahs  were  forgeries.  The 
truth  is  that,  when  a  former  conviction  or 
acquittal  is  set  up  as  a  bar  to  a  subseqoeBt 
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rial,  the  Court,  before  which  the  second  trial 
s  held,  has  nothing  to  do  with  the  evidence 
^jven  on  the  former  trial,  except  for  the  pur- 
pose of  ascertaining  whether  the  oflFence 
vhich  formed  the  subject  of  the  first  trial  is 
he  same  as  that  which  forms  the  subject  of 
he  second  charge.  If  the  offence  is  the 
>ame,  the  former  conviction  or  acquittal  is 
I  bar  to  the  second  trial,  whether  the  second 
!^ourt  considers  that  the  former  conviction  or 
icquittal  was  warranted  by  the  evidence 
pven  in  the  first  trial  or  not.  If  the  offence 
s  not  the  same,  the  former  conviction  or 
icquittal  is  no  bar  to  the  trial  upon  the  second 
:harge,  notwithstanding  the  evidence  given 
n  the  two  cases  is  the  same  ;  and  the  Court, 
whether  the  same  as  that  which  tried  the  pri- 
soner for  the  first  offence,  or  a  different  Court, 
is  bound  to  apply  its  own  judgment  to  the 
evidence  before  it,  and  to  give  a  verdict  ac- 
cording to  its  own  conviction  upon  the  evi- 
dence adduced.  It  appears  to  me  that  two 
distinct  offences  cannot  be  converted  into 
one  such  offence  by  reason  of  any  evidence 
which  the  prosecutor  may  think  fit  to  adduce 
upon  the  trial  for  one  of  them. 

For  instance,  upon  an  indictment  for  mur- 
dering Ay  it  would  be  no  answer  that  the  pri- 
soner had  been  acquitted  upon  a  trial  for 
murdering  By  unless  it  could  be  shown  that 
the  two  charges  related  to  the  same  person 
under  different  names.  If  it  were  shown 
that  A  and  B  were  two  different  persons, 
as  for  instance,  that  A  was  a  man,  and  that  B 
was  a  woman,  no  amount  of  proof  as  to  what 
evidence  was  given  on  the  trial  for  the  mur- 
der of  A  could  show  that  the  offences  were 
one  and  the  same,  so  as  to  render  the  ac- 
quittal as  to  ^  a  bar  to  the  charge  of  mur- 
dering B. 

As  to  the  second  point,  there  is  nothing  to 
show  that  the  deposition  of  the  deceased 
witness  was  offered  in  evidence  on  behalf  of 
the  prisoner  on  the  second  trial.  Suppose  it 
could  be  proved  that  the  evidence  of  the 
deceased  witness  was  false,  and  that  the  pri- 
soner knew  it  to  be  false,  the  prisoner  could 
not,  in  consequence  of  anything  that  appears 
to  have  been  done  on  the  second  trial,  be  con- 
victed under  Section  196  of  the  Penal  Code 
of  attempting  to  use  on  the  second  trial  the 
deposition  of  the  deceased  witness  as  true, 
knowing  k  to  be  false.  If  he  had  tendered 
the  deposition  on  the  second  trial  with  the 
knowledge  that  it  was  false,  he  would  have 
been  liable  to  punishment  under  the  Section 
to  which  I  have  referred.  The  Judge  was 
not  bound  of  his  own  accord  to  refer  to  the 
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deposition  as  evidence,  merely  because  it  was 
annexed  to  the  record  which  was  put  in  evi- 
dence for  the  purpose  of  proving  a  former 
acquittal.  It  appears  to  me  that  there  are 
no  grounds  for  reversing  the  conviction,  or 
sending  the  case  back  for  a  new  trial,  and 
I  am  of  opinion  that  the  conviction  and  sen- 
tence ought  to  be  affirmed. 

Kemp,  y, — The  appellant,  through  his 
pleader,  contends  that  his  conviction  by  the 
Sessions  Judge  of  the  24-Pergunnahs 
is  illegal,  and  ought  to  be  set  aside  un- 
der the  provisions  of  Section  55  of  the  Code 
of  Criminal  Procedure. 

The  said  Section  is  to  the  following  effect : 
*'  That  a  person  who  has  once  been  tried 
''  for  an  offence,  and  convicted  or  acquitted  of 
**  such  offence,  shall  not  be  liable  to  be  tried 
"  again  for  the  same  offence.'' 

In  short,  the  prisoner's  plea  is  ^^  autrefois 
acquit.'*  This  plea  is  grounded  on  the 
maxim  that  no  man  is  to  be  brought  into 
jeopardy  more  than  once  for  the  same 
offence. 

The  prisoner  in  1864  was  arraigned  on  an 
indictment  for  forging  an  Instrument  pur- 
porting to  be  a  pottah  conveying  to  him  a 
tenure  in  perpetuity  in  a  parcel  of  land, 
situated  in  the  Orphangunge  at  Kidderpore. 
The  metes  and  boundaries  of  the  land  were 
described  in  this  pottah,  and  the  jumma  was 
specified.  The  date  of  the  pottah  with  the 
forgery  of  which  the  prisoner  was  charged 
was  given  in  the  indictment.  The  prisoner 
pleaded  to  a  formal  and  precise  charge.  A 
majority  of  the  Jury  acquitted  him  of  the 
offence  of  forging  the  pottah,  which  was 
clearly  identified  by  the  indictment. 

In  the  present  trial,  which  took,  place  in 
1866,  he  is  charged  with  the  offence  of  forg- 
ing another  and  quite  a  distinct  pottah  for 
a  piece  of  land  which  is  not  identical  with 
the  land  which  was  the  subject  matter  of  the 
former  charge.  He  has  been  found  guilty 
by  the  unanimous  verdict  of  the  Jury,  and 
I  am  of  opinion  that  the  plea  of  "  autrefois 
acquit "  is  inadmissible,  inasmuch  as  the 
prisoner  has  clearly  not  been  brought  into 
jeopardy  more  than  once  for  the  same 
offence. 

The  above  was  the  judgment  that  I  pro- 
posed delivering  in  this  case.  After  hearing 
the  case  argued  before  a  third  learned  Judge, 
I  have  only  to  add  that  I  entirely  concur  in. 
the  judgment  delivered  by  the  learned  Chief 
Justice. 
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The  26th  January  1867. 

Present : 

The  Hon'blfi  F.  B.  Kemp  and  W.  Markby, 

yudg^s. 

DisAppearaace  of  CYidence  of  a  crime. 

Queen   versus  Muddua  Mohun   Bose,   Noi- 
muddee  Cazee,  and  Soban  Sircar. 

Commiited  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  ofjessore,  on  a  charge 
of  causing  evidence  to  disappear,  &fc. 

A  convictio;!  on  a  charge  of  causing  the  disappear- 
ance of  evidence  of  an  of^nce  which  amounted  to  cul- 
pable homicide  not  amounting^  to  murder  may  be  good, 
thoiu^h  there  be  no  proof  of  who  committed  the  culpable 
homicide. 

Kemp,  J. — The  prisoners  have  been  heard 
through  their  learned  Counsel,  Mr.  Jackson. 

The  Sessions  Judge  and  assessors,  after 
rejecting  much  of  the  evidence,  and  acquit- 
ting some  of  the  other  prisoners,  have  come 
to  the  same  fading,  that  the  prisoners  are 
guilty  und«r  Sections  201  and  143* 

The  arguments  used  by  th«  learned  Coun- 
sel are  the  same  as  he  used  when  defending 
the  prisoner  in  the  Court  below,  and  they  were 
duly  considered  by  the  Sessions  Judge,  who 
appears  to  have  exercised  much  discrimina- 
tion in  his  estimate  of  the  weight  of  the 
evidence.  We  cannot,  in  this  case,  after 
bearing  the  argument  of  the  Counsel,  say 
that  we  find  such  discrepancies  or  impro- 
babilities in  the  evidence  as  to  induce  us 
to  differ  from  the  view  taken  by  a  Judge 
who  had  vhe  witnesses  before  him,  and  by 
assessors  of  local  experience. 

The  Sessions  Judge,  though  he  found  that 
the  evidence  was  insufficient  to  shew  who 
killed  the  man  Dokee,  finds  that  a  homicide 
was  committed.  The  prisoners  have  caused 
the  disappearance  of  evidence  of  an  offence 
which  amounted  to  culpable  homicide  not 
amountii}g  to  murder.  The  conviction  is, 
therefore,  good,  though  It  may  not  be  proved 
who  actually  committed  the  offence. 

The  appeals  are  rejected. 


The  26th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Misdirectiott. 

Queen  versus  Shama  Khankee  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  0/  Nuddea,  on  a 
charge    of  disposing    of  a    minor    under 


the  age  of  16,  with  iniemi  that  she  shuk 
be  employed  for  the  purpaxt  of  prostih^ 
&c. 

Where  a  Sessions  Jwl^e  left  the  Jury  to  dedde  tpfl 
the  age  of  a  girl  who  had  been  kidnapped,  merely  tHi| 
them  with  us  own  opinion,  in  whicli  tliey  csprafBI 
their  concurreace— He  t^  that  tbepe  was  00  inisdke^ 
to  the  Jury. 

Kemp,  J. — The  vakeel  for  ^ese  piisoM 
contends  that  the  Sessions  Judge  iktA 
have  left  to  the  Jury  to  find  whether  i 
girl  who  was  kidnapped  was  a  minoF.  ihl 
is  to  say,  under  16  years  of  age,  and  noil 
have  left  them  to  be  guided  by  the  Seani 
Judge's  impression  of  the  girl's  age. 

There  has  been  no  misdiFeciioB  to  i 
Jury.  The  Sessions  Judge  told  the  ]■ 
that  the  first  point  for  their  consideiailli 
was  the  age  of  the  girl.  He  left  that  qoi 
tion  to  their  unfettered  judgment,  s^ 
them  with  his  own  opinion,  in  which  it  ^ 
pears  they  had  expressed  their  cemcurieiM 
There  is  nothing  illegal  in  the  {>rocee(fio| 
and  the  appeal  is  rejected. 


The  26th  January  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbj 

Judges, 

Power  of  Sessions  Judg^ — ^Verdict  of  J1117. 

Queen  versus  Joy  Kisto  Gossamy. 

Committed  by  the  Deputy  Magistrate,  ai 
tried  by  the  Sessions  Judge  4>f  Moi 
shedabad,  on  a  charge  of  thefts  &fc. 

Where  a  Sessions  Judffe  refused  to  accept  the  verd 
of  the  Jury  acquitting  the  prisoQer  on  the  8rst  cos 
and  finding  hiro  guilty  on  the  second,  and  required  tin 
to  find  the  prisoner  guilty  on  the  first  count — HE 
that  the  ludge  had  no  power  to  control  the  Jury  in  tl 
manner,  but  that  he  should  have  recorded  the  Hidiog* 
the  6rst  count  as  the  verdict  io  the  case,  and  seoteoc 
the  prisoner  accordingly. 

Markby,  J, — In  this  case  the  pleader  i 
the  prisoner  has  objected  that  the  eviden 
was  not  fairly  summed  up  to  the  Jurj',  b 
we  are  perfectly  satisfied  with  the  fairoo 
of  the  direction. 

It  is  also  objected  that  the  confession  b 
fore  the  Deputy  Magistrate  was->impfDpeF 
admitted;  but  this  objection  is,  also,  in  01 
opinion,  ill  founded. 

Lastly,  the  pleader  objected  that  tJ 
Sessions  Judge  acted  rllegally  in  refusing! 
accept   the   verdict  of  the  Jurv   acquiuii 
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le  prisoner  on  the  first  count,  and  finding 
im  guilty  on  the  second,  and  requiring  them 
►  find  the  prisoner  guilty  on  the  first  count. 
^e  think  this  objection  is  well  founded. 
he  Sessions  Judge  has  no  power  to  control 
le  Jury  in  this  manner.  Having  left  the 
jveral  charges  to  the  Jury,  it  must  be  pre- 
amed  that  he  considered  that  there  was  evi- 
ence  in  support  of  each  of  those  charges, 
ad  it  was  for  the  Jury  alone  to  atquit  or 
Dnvict  the  prisoner  in  the  several  charges 
3  they  thought  proper. 
The  Sessions  Judge  ought  to  have  re- 
E)rded  the  first  finding  of  the  Jury,  which 
t  the  verdict  in  this  case,  and  sentenced 
le  prisoner  accordingly.  This  Court, 
lerefore,  directs  that  the  finding  of  the 
nry,  that  the  prisoner  was  not  guilty  on  the 
rst  charge,  and  guilty  on  the  second,  be  re- 
orded  as  the  verdict  of  the  Jury,  and  upon 
lat  finding  we  sentence  the  prisoner  to 
iree  years'  rigorous  imprisonment. 


The  26th  January  1867. 

^Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Jtidges. 

Forgfed  Evidence.  ' 

Queen  versus  Muddoo  Soodun  Shaw. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sylkety  on  a  charge 
0/  corruptly  attempting  to  use  as  genuine, 
fabricated  evidence. 

Where  a  prisoner  produce4'as  evidence  an  account 
KK>k,  one  page  of  which  had  been  fraudulently  absteact- 
id,  and  another  substituted  ror  it — Held  that  he  was 
lot  guilty  of  the  offence  of  attempting  to  use,  as  genu- 
ne,  fabricated  evidence,  uhless  he  knew  of  the 
Drgery,  and  intended  to  use  the  forged  evidence  for  the 
purpose  of  affecting  the  decision  on  Chb  point  at  issue 
vhen  the  book  was  tendered.  j 

Markby,  J. — In  this  casef  the  prisoner 
mdoubtedly  produced  as  evtdence  an  ac- 
:ount  book,  one  page  of  which  had  been 
abstracted,  another  being  substituted  in  its 
place.  That  this  was  done  in  furtherance 
3f  some  fraudulent  design  can  also  scarcely 
t)e  doubted,  considerable  pains  having  been 
taken  to  conceal  the  alteration. 

But,  notwithstanding  this,  the  prisoner  is 
not  guilty  of  the  crime  with  which  he  is 
now  charged,  unless  he  knew  of  the  forgery, 
and  intended  to  use  the  forged  evidence  for 
the  purpose  of  affecting  the  decision  on  the 


point  at  issue  when  the  book  was  tendered. 
The  point  upon  which  the  book  was  ten* 
dered  was  simply  whether  or  no  it 
contained  any  entry  of  a  certain  vaoney 
transaction.  The  aiterattoa  wouid,  there- 
fore, be  immaterial  so  far  as  the  purpose  for 
which  the  book  was  tendered  is  concerned, 
unless  the  original  page  contained  an  entry 
of  the  transaction  in  question.  But  upon 
an  inspection  of  the  subsequent  pages  of  the 
book,  it  appears  that  transactions  of  an 
earlier  date  than  that  of  the  transaction  in 
question  are  there  entered,  and,  from  the 
internal  evidence  of  the  book,  therefore,  it 
would  seem  that  the  original  page  could  not 
have  contained  any  entry  of  this  particular 
transaction. 

Had  it  been  clear  that  the  original  page 
contained  an  entry  of  the  disputed  trans- 
action, the  Judge  would  have  been  justified 
in  inferring  that  the  prisoner  was  cogni- 
zant of  the  fraud,  and  intended  to  use  the 
book  as  genuine  evidence,  knowing  it  to  be 
forged ;  but  as  this  is  not  the  case,  and 
other  persons  had  access  to  the  book,  the 
prisoner  cannot  be  supposed  to  have  intend- 
ed to  impose  upon  the  Court  by  using 
forged  evidence,  when  the  only  forgery 
which  appears  to  have  taken  place  had  no 
relation  whatever  to  the  purpose  for  which 
the  false  evidence  was  used. 

We,  therefore,  think  that  the  conviction 
is  wrong,  and  that  the  prisoner  ought  to  be 
acquitted. 


th  January  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
■^        Seton-Karr,  Judges, 

Security  to  keep  the  peace— Section  290,  Code 
of  Criminal  Procedure. 

Re/erred  under  Section  434,  Act  XXV.  of 
186 1 y  and  Circular  Order  No.  18,  dated 
the  isth  July  1863. 

Diego  De  Silva  versus  Jehangeer  and  others. 

Where  a  matter  in  respect  of  which  further  security 
to  keep  the  peace  is  required  is  the  same  as  that  before  _ 
th»  Magistrate  on  the  first  occasion,  the  case  can  ontjf  be 
dealt  with  under  Section  290  of  the  Code  of  Criminal 
Procedure. 

Norman,  J. — The  Officiating  Joint  Magis- 
trate appears  to  have  ordered  Mr.  Diego 
DeSilva  to'  give  a  security  bond  in  rupees 
5,000  to  keep  the  peace  for  a  year. 
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The  Sessions  Judge  suggests  that  the  order 
is  illegal,  because  Mr.  Diego  DeSilva  was 
already  under  a  recognizance  to  keep  the 
peace  for  a  year,  and  under  Section  289  of 
the  Code  of  Criminal  Procedure,  the  Magis- 
trate had  no  power  to  bind  him  over  for  a 
longer  period  than  one  year. 

The  mode  in  which  the  Magistrate  has 
dealt  with  the  case  is  very  unsatisfactory. 
We  cannot  make  out  that  he  had  before  him 
any  credible  information  that  Mr.  DeSilva. 
was  likely  to  commit  a  breach  of  the 
peace  so  as  to  justify  proceedings  under 
Section  382. 

A  charge  is  brought  against  certain 
Mughs,  and  the  Magistrate,  dismissing  the 
case,  chooses  to  say  that  the  parties  are 
merely  instruments  of  others  in  the  quarrel 
between  DeSilva  and  Hoshan  Ali.  He, 
therefore,  dismisses  the  case,  and  orders  that 
DeSilva  should  show  cause  why  he  should 
not  give  a  security  bond  of  5,000  rupees. 

Whether  any  summons  was  issued  under 
Section  283  is  not  clear.  We  suppose  it 
was,  because  the  parties  seem  to  have 
appeared. 

On  the  day  of  hearing,  he  merely  says  that 
no  sufficient  cause  has  been  shown,  and 
that  neither  party  has  produced  witnesses. 
*-  But  there  is  nothing  whatever  that  we  can 
make  out  to  show  that  the  Magistrate  had 
any  jurisdiction  to  proceed  either  under  the 
284th  or  282nd  Section. 

If  there  was  any  fresh  cause  for  ordering 
security,  it  may  be  possible  that  the 
Magistrate,  on  that  independent  complaint, 
might  have  had  power  to*  take  security 
from  the  party  to  keep  the-  peace  for  a 
year,  though  in  respect  of  some  former 
and  different,  perhaps  very  trifling,  matter, 
security  had  been  taken  from  the  same 
party. 

Here,  however,  if  there  was  any  ground 
or  justification  for  the  second  order  of 
security  or  even  jurisdiction  in  the  Magis- 
trate to  make  it,  which  we  doubt  vtry 
much,  the  matter  in  respect  of  which  the 
further  security  was  required  was  the^-«atne 
as  that  before  the  Magistrat^'on  the 
first  occasion,  and,  therefore,  the  case  could 
only  be  dealt  with  under  Section  290. 

We  quash  the  order. 


The  28th  January  1867. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Calendar — Object  of  Colmnn  13. 

Queen  versus  Ajail  Aheer  and  others. 

Commiikd  by  the  MagisiraU,  and  tried  [ 
the  Sessions  Judge  of  Shahahad,  rt  ; 
charge  of  dacoify. 

Column   13  of  the  Calendar   is   not   meant  for  •»    ? 
Magistrate's  opinion  as  to  the  value  of  the  cvkksksk  a 
the  defence,  but  for  an  abstract  of  the  nature  of  tk 
evidence,  whether  to  prove  alibi,  character,  or  aajctter 
plea. 

The  evidence  against  all  the  prisoocs 
appears  to  roe  sufficient.  They  were  ns- 
dents  of  an  adjacent  village,  and  were  per- 
sonally well  known  to  all  the  witnesses.  Tta 
night,  moreover,  was  moonlight,  and  there 
would  have  been  no  difficulty  in  iden- 
tifying them,  more  especially  as  the  witness* 
es  and  the  prisoners  were  several  tinie 
close  together,  and  crossed  laf/ees  mca 
than  once. 

The  assessors  acquitted  all  the  prisoners 
on  the  ground  that  no  witness  had  been  abx 
to  depose  to  the  actual  theft  of  the  bark* 
But  this  is  not  exactly  the  case.  Witnea 
No.  I,  the  owner,  states  that  he  was  awcfe 
by  the  noise  made  by  the  plunderers,  sar 
that  his  barley-stacks  had  been  disturbed 
and  a  portion  of  their  contents  gone,  a:^ 
saw  the  prisoners  making  off  with  buodi? 
of  the  grain  on  their  heads.  The  o?be 
witnesses,  who  came  up  on  hearing  the  prw 
secutor's  shouts,  saw  the  barley  being  canial 
off,  and  saw  likewise  that  the  stacks  A 
grain  had  been  disturbed  as  though  |)ersctf 
had  carried  off  part  of  them. 

Taking  the  whole  of  the  evidence  i> 
gether,  it  is  sit/£cient,  if  believed,  to  estabiisk 
the  fact  on  ^iolent  presumption  that  it  w 
the  prosecutor's  grain  which  was  being  a^ 
ried  off  by  the  prisoners. 

The  appeal  must  be  rejected.  The  Ite- 
puty  Magistrate  should  be  informed  tht 
column  No.  13  of  the  Calendar  is  not  meajl 
for  his  opinion  as  to  the  value  of  the  pris<^s- 
ers'  defence  evidence,  but  for  an  abstract  d 
the  nature  of  that  evidence,  whether  a 
prove  alibi,  "  character "  or  «any  odso 
plea.  The  Deputy  Magistrate,  instead  d 
filling  up  the  column  with  such  an  abstraa 
has,  under  the  heading  "  nature  of  evidence."' 
recorded  his  opinion  that  it  is  "  unworthy  d 
any  reliance." 
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The  2nd  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Hearsay  Evidence. 

The  Queen  versus  Pittambur  Sirdar  and 

others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge 
o/dacoity,  &c. 

The  moment  a  witness  commences  f^vmg  evidence 
which  is  inadmissible,  e.  g.,  hearsay  evidence,  he  should 
be  stopped  by  the  Court.  It  is  not  safe  to  rely  on  a 
subsequent  exhortation  to  the  Jury  to  reject  the  hearsay 
evidence,  and  to  decide  on  the  legal  evidence  alone. 

Markby,  J. — It  is  unnecessary  to  answer 
the  question  which  the  Sessions  Judge 
has  put  to  us  in  this  case.  Whether  he 
had  the  power  or  not  to  withdraw  the 
case  of  any  of  the  prisoners  from  the  consi- 
deration of  the  Jury,  he  certainly  was  not 
bound  to  do  so.  As  in  this  case  he  yielded 
to  the  representation  of  the  Jury,  and  the 
Jury  passed  their  verdict  against  all  the 
prisoners,  the  case  now  comes  before  us  on 
appeal  in  the  usual  way. 

Nor  is  it  necessary  to  express  any  opinion 
upon  the  point  whether  or  no  the  convic- 
tion of  two  of  the  prisoners  on  the  uncor- 
roborated testimony  of  the  wife  of  another 
prisoner  then  under  trial  is  legal,  because 
we  are  of  opinion  that  there  must,  in  any 
event,  be  a  fresh  tiial  of  all  the  prisoners. 

The  Sessions  Judge  has  recorded  a  mass 
of  evidence  which  is  mere  hearsay,  and  we 
have  no  guarantee  whatever  that  this  evi- 
dence has  not  been  acted  upon  by  the  Jury 
as  against  all  the  prisoners. 

The  moment  a  witness  commences  giving 
evidence  which  is  inadmissible,  he  should  be 
stopped  by  the  Court.  It  is  not  safe  to  rely 
on  a  subsequent  exhortation  to  the  Jury 
to  reject  the  hearsay  evidence,  and  to  decide 
on  the  legal  evidence  alone. 

In  this  case  it  is  quite  clear  that  the  Jury, 
in  spite  of  the  warning  given  them,  acted 
on  the  hearsay  evidence. 

Moreover,  we  think  the  charge  to  the 
Jury  defective,  inasmuch  as  it  is  not  pointed 


out  that  the  witness  No.  i,  who  is  the  only 
witness  to  the  identification  (which  is  ad- 
mitted to  be  a  weak  point  in  the  case),  was 
flatly  contradicted  in  that  part  of  his  evi- 
dence which  relates  to  the  finding  of  the 
property  by  the  other  witness  for  the 
prosecution,  whereby  the  credit  due  to  his 
testimony  was  generally  shaken. 

The    Sessions    Judge,   instead,  of   doing' 
this,  told  the  Jury  that  the  identification  had 
been    sufficiently  proved — a   remark   which 
probably  led  them  to  give  that  part  of  the 
case  very  little  consideration. 

The  case  will,  therefore,  go  back  for  a  new 
trial  as  against  all  the  prisoners  before  a  fresh 
Jury.     The  prisoners  will  remain  in  custody. 


The  3rd  Februar}-  1867. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Evidence — Siunming  up  bv,  and  opinion  of. 
Sessions  Judge. 

Queen  versus  Nawab  Khan. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore,  on 
a  charge  of  administering  a  stupifying 
drug  with  intent  to  cause  hurt  and  com- 
mit theft. 

It  is  the  duty  of  a  Sessions  Judg'e  to  give  a  sum- 
ming  up  of  the  evidence  as  recorded  before  him,  and 
to  state  his  own  reasons  for  considering  a  prisoner 
guilty. 

The  only  direct  evidence  against  the  pri- 
soner is  the  statement  of  the  witness  Tajalee  ; 
but,  as  it  is  strongly  corroborated  by  the 
circumstances  of  the  case,  I  think  that  the 
conviction  is  a  proper  one  and  should  stand. 

The  prisoner  himself  admits  that  Tajalee 
fell  ill  whilst  in  his  company,  and  also  that 
he  carried  off  the  clothes  and  money  be- 
longing to  Tajalee,  which  were  afterwards 
found  by  the  Police  in  Arman's  house, 
where  the  prisoner  had  placed  them. 

His  plea  that  Tajalee  requested  him  to 
take  charge  of  his  property  is  altogether 
unsupported,  and  bears  improbability  on  the 
face  of  it. 

I  see,  therefore,  no  reason  to  interfere  with 
the  Sessions  Judge's  finding,  nor  do  I  feel 
justified  in  modifying  the  sentence  (al- 
though it  is  the  heaviest  allowed  by  law, 
and  although  the  offence  does  not  present 
any  particularly  bad  features),  because 
crimes  of  this  nature  are  of  very  frequent 
occurrence  in  the  Bhaugulpore  District,  and 
the  public  safety  requires  a  severe  example. 
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The  appeal  is  therefore  rejected. 

The  Sessions  Judge's  attention  should  be 
called  to  the  fact  that  it  is  his  duty  to  give 
a  summing  up  of  the  evidence  as  recorded 
before  himself,  and  to  state  his  own  reasons 
for  considering  a  prisoner  guilty. 

In  this  case  he  has  merely  extracted  the 
Magistrate's  statement  of  the  case  (a  state- 
ment which  depended  on  the  evidence 
taken  by  that  officer,  and  which  might  or 
might  not  be  a  correct  one  with  reference 
to  the  depositions  recorded  at  the  Sessions), 
and,  on  it,  has  contented  himself  with  re- 
marking that  **  the  case  is  fully  proved 
against  the  prisoners." 


The  4th  February  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Recognizances  to  keep  the  peace. 

Rally  Churn  Sing  versus  Bunker  Singh  and 

others. 

Reference  from  the  Sessions  Judge  of 
Dinagepore, 

A  Magistrate  cannot  bind  down  parties  to  keep  the 
peace  beyond  the  term  of  their  first  recognizance, 
without  proceeding  as  prescribed  by  Section  290  of  the 
Code  of  Criminal  Procedure. 

Case. — Under  Section  434,  Code  of 
Criminal  Procedure,  I  have  the  honor  to 
forward  the  enclosed  papers  connected  with 
the  proceedings  of  the  Magistrate  of  Maldah, 
with  the  view  that  orders  passed  by  him 
may  be  quashed  as  illegal. 

On  the  25th  June  1866,  the  Magistrate 
recorded  an  order  calling  upon  two  persons, 
by  name  Lokenath  Roy  and  Brijololl  Roy, 
to  show  cause  why  they  should  not  ^execute 
a  personal  recognizance  of  5,000  rupees 
under  Section  380,  Code  of  Criminal  Pro- 
cedure. 

Tfie  number  of  the  Section  has,  evidently, 
either  through  inadvertence  or  misconception, 
been  misquoted,  as  it  does  not  appear  that  the 
above-named  men  were  convicted  of  any 
offence,  and  the  Magistrate  seems  to  have 
acted  on  information  obtained  through  a 
special  enquiry  made  by  the  Police  according 
to  his  own  directions. 

Hence  I  presume  it  was  Section  282  that 
formed  the  grounds  of  his  proceeding. 

This,  however,  is  not  the  error  -which 
forms  the-  subject  of  this  reference ;  but 
another  and  subsequent  order  passed  by  the 
Magistrate,  dated  the  22nd  October  1866, 


in  which  he  calls  upon  the  same  {oniae 
furnish  a  further  recognizance  df  loxo: 
rupees,  with  additional  security  of  2,occ 
rupees. 

On  what  grounds  or  proof  this  order  t 
dictated,  does  not  appear  in  the  record ;b« 
any  how  it  is  clear  the  Magistrate  had  sf 
power  to  bind  down  the  parties  bercndit 
term  of  their  first  recognizance  witbos: 
reference  to  this  Court  under  Section  i^f. 

As  this  has  not  been  done,  I  reqnea* 
latter  order  may  be  annulled,  and  think 
be  directed  to  proceed  in  accordance  »A 
the  aforesaid  Section,  if  he  considers : 
necessary  for  the  preservation  of  the  pac 
that  a  further  recognizance  should  be  teke 
from  the  parties. 

The  judgment  of  the  High  Court  was 
delivered  by — 

Seton-Karr,  J. — We  concur  with  i 
Sessions  Judge  that  the  Magistrate  has  ft 
observed  the  course  prescribed  by  Seca 
290  of  the  Criminal  Procedure  Code,  and* 
quash  the  second  order  passed  by  the  MifJ 
trate  for  additional  recognizances  with  s» 
rity  besides. 

The  Magistrate,  if  he  thinks  it  necesaa 
must  proceed  under  the  terms  prescribecir 
the  Section  quoted. 

At  the  same  time,  and  under  may  circi» 
stances,  we  desire  that  the  Magistrate  i 
furnish  to  this  Court,  through  the  Scsa* 
Judge,  an  explanation  of  the  grounds* 
proof  on  which  he  acted  in  passing  the  secfli' 
order  which  is  hereby  annulled. 


The  4th  February  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ma*^ 

Judges. 

Land  Disputes — Possession. 

Criminal  Jurisdiction. 

Miscellaneous  Case. 

Queen  versus  Mussamut  Imam  Bandet  \ 

Under  Section  318  of  the  Code  of  Crimiial  Rj 
cedure,  a  Magistrate  can  onfy  try  the  qnestiBi' 
possession  without  reference  to  the  ngfht  of         "^ 


Kemp,  J, — The  orders  of  the  Mag«w* 
in  this  case,  being  wholly  without  jnrisJ* 
tion,  are  quashed. 

The  charge  was  one  of  criminal  ireipi* 
which  the  Magistrate  dismissed.*  He  ^ 
went  into  the  question  of  title,  whicfe^f 
quite  beyond  his  competency  to  do.  ^^\ 
Section  318,  he  could  only  try  the  que^ 
of  possession,  without  reference  to  the  r»f 
of  possession,  , 
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The  4lh  February  1867. 
Present : 


The  lian'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

initlef — Culpable  homicide  not  amountmg  to 
murder — Grave  provocation. 

Queen  versus  Nokul  Nusbyo. 

lommitied  hy  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dinagepore,  on 
a  charge  0/ murder. 

Where  a  man  suddenly  cut  off  his  wife's  throat,  it 
as  held  that,  in  order  to  establish  that  the  act  was  not 
one  under  grave  provocation  so  as  to  bring  the  case 
ndcr  Exception  1  of  Section  300  of  the  Penal  Code, 

IS  not  sufficient  to  state  that  the  deceased  ceased 
busing*  the  prisoner  then,  but  it  is  necessary  to  show 
'hat  interval  elapsed  between  the  time  when  the  de- 
eased  ceased  to  speak,  and  the  instant  when  the  prisoner 
ktacked  her. 

Norman,  J. — The  prisoner  has  been  con- 
icted  of  the  murder  of  his  wife,  Nuzunbee, 
nd  sentenced  to  death.  The  case  comes 
efore  us  for  a  confirmation  of  the  sentence. 

It  appears  from  the  evidence  that,  on 
aturday,  the  22  nd  of  December  last,  the 
risoner  and  his  wife  were  quarrelling  and 
busing  each  other.  The  deceased  was 
ntig  down,  and  the  prisoner  sitting  near 
er,  when  the  prisoner  cut  her  throat  with 

knife  which  he  had  in  his  hand. 

The  deceased  had,  for  about  a  month  prior 
>  her  death,  carried  on  an  intrigue  with 
ne  All.  The  prisoner  in  his  defence  states 
\9X  on  the  day  before  he  had  found  her 
eeping  with  AH.  The  witnesses  state 
lat  the  prisoner  had  been  aware  of  the 
liimacy  for  a  week.  On  the  morning  of 
le  22  nd,  at  about  9  o'clock,  the  prisoner 
ad  abused  his  wife  for  laughing  and  joking 
lat  day  with  AH. 

The  eye-witness  Anbee  states  that,  from 
fee  time  the  deceased  and  prisoner  went 
ito  the  house  till  he  cut  her  throat,  which 
as  about  two  ghurries  (forty  minutes),  the 
ftceasfid  used  provoking  language. 

She  told  the  prisoner  that  he  was  the 
>n  of  a  slave;  that  she  would  dishonor  his 
liher  (using  most  disgusting  language) ; 
lat  she  would  not  remain  in  his  house, 
at  would  go  to  All,  who,  she  boasted,  was 
)r  paramoiu'. 


This  evidence  substantially  corresponds 
with  the  prisoner's  statement  before  the 
Magistrate.  The  prisoner  adds :  "  She 
raised  my  temper,  and  I  killed  her'* 

The  Judge  says :  "  That  the  prisoner 
"  received  a  great  deal  of  provocation  from 
**  the  deceased,  is  doubtless  :  and,  had  he  on 
•*  the  spur  of  the  moment  done  some  act  to 
"  cause  her  death,  there  might  be  some 
"  ground  for  presuming  he  was  deprived  of 
*•'  self-control.  But,  from  the  evidence  of 
"  witness  No.  3,  it  appears  to  me  to  have 
"been  accompanied  by  too  much  delibera- 
"  tion  and  design  to  afford  the  prisoner  the 
"  benefit  of  this  plea.  According  to  the 
"  testimony  of  witness  No.  3,  the  deceased 
"  had  ceased  to  use  the  foul  and  aggravating 
*•  language.  When  the  prisoner  committed 
"  the  deed,  his  demeanour  was  apparently 
"  calm,  and,  before  using  the  knife  upon  her, 
'*  he  had  it  in  his  hand,  being  engaged  in 
**  slicing  a  betel-nut,  a  piece  of  which  he 
**  commenced  to  eat.*'  He  adds  :  "  The  sight 
**  of  the  weapon  may  perhaps  have  suggest- 
**  ed  the  deed,  but  this  was  too  long  after 
"  the  impulse  to  afford  reasonable  ground  for 
"  supposing  it  was  uncontrollable." 

On  looking  at  the  evidence  of  Anbee  as 
given  before  the  Magistrate,  and  in  her 
statement-in-chief  before  the  Judge,  she  says 
nothing  of  the  interval  between  the  time 
when  the  deceased  was  abusing  the  prisoner, 
and  the  time  when  he  cut  her  throat.  On 
being  questioned  by  the  Judge,  she  says  : 
"The  prisoner  appeared  to  be  calm  at  the 
"  time,  and  not  in  a  passion.  Deceased 
"  was  not  abusing  the  prisoner  then  ;  she 
"  had  ceased  a  short  time  previously." 

But  she  does  not  state  what  interval 
elapsed  between  the  time  when  the  deceased 
ceased  to  speak,  and  the  instant  when  the 
prisoner^  attacked  her.  We  think  it  is  not 
safe  to  act  on  a  statement  so  general. 

Provocation  was  given  by  the  deceased 
about  the  gravest  that  one  human  being  can 
offer  to  another.  There  is  nothing  which 
leads  us  to  suppose  that  the  prisoner  acted  on 
anything  but  this  grave  provocation.  Sud- 
den it  was  undoubtedly,  and  such  as  in  the 
ordinary  course  of  nature  might  be  expected 
to  deprive  any  man  of  the  power  of  self-con- 
trol. 

We  think  that  the  fatal  stroke  must  be 
referred  to  the  immediate  impulse  of  such 
provocation.  We  find  that  the  act  was  done 
while  the  offender  was  deprived  of  the  power 
of  self-control  by  grave  and  sudden  provoca- 
tion, and,  therefore,  the  case  falls  within  Ex- 
ception I  of  Section  300  of  the  Penal  Code. 
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Under  Sections  399  and  405  of  the  Code 
of  Criminal  Procedure,  we  pronounce  that  the 
prisoner  is  guilty  of  culpable  homicide  not 
amounting  to  murder,  and  sentence  him  to 
rigorous  imprisonment  for  five  years. 


The  4th  February  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Extortion— Criminal  charge. 

Criminal  Jurisdiction. 

Miscellaneous  Case. 

Queen  versus  Mobarruk  and  others. 

The  terror  of  a  criminal  chargfc  is  a  fear  of  injury 
within  the  meaning  of  those  words  in  Section  3S3  of 
the  Penal  Code.  Extortion  may  be  equally  committed 
whether  the  charge  threatened  is  true  or  false. 

Norman,  J. — The  prisoners,  Police-offi- 
cers, were  convicted  by  the  Magistrate,  Mr. 
W.  Le  F.  Robinson,  under  Section  384  of  the 
Indian  Penal  Code  of  extortion. 

On  appeal  the  Sessions  Judge  of  Dinage- 
pore  reversed  the  conviction  on  this  head 
of  charge,  and,  acting  under  the  powers 
supposed  to  be  conferred  on  him  by  Section 
72,  found  that  the  prisoners  were  guilty, 
either  of  taking  a  gratification  other  than  a 
legal  remuneration  in  respect  of  an  official 
act  under  Section  161,  or  furnishing  false 
information  to  the  Magistrate  under  Section 
405,  contending  that  the  conviction  by  the 
Sessions  Judge  is  erroneous,  and  an  order 
for  that  purpose  was  made  by  Mr^  Justice 
L.  S.  Jackson. 

We  think  that  the  conviction,  as  it  origi- 
nally stood,  was  perfectly  correct. 

A  charge  was  made  that  some  cattle  had 
been  stolen  from  one  Aheer  Mollah.  The 
prisoner  Andaroo  arrested  the  persons  who 
had  taken  them  on  Monday.  He  kept  them 
all  day,  and  ihen  made  them  over  on  Tuesday 
to  the  prisoner  Mobarruk,  who  is  the  head 
constable.  Mobarruk  subsequently  offered 
to  let  those  people  go  for  a  consideration, 
and  subsequently  accepted  30  rupees  cash 
from  them  to  report  the  case  as  one  of  cattle- 
trespass. 

The  Sessions  Judge  appears  to  think  that 
the  terror  of  a  criminal  charge  is  not  a 
fear  of  injury  within  the  meaning  of  these 
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words  in  Section  383.  But  we  iIbb 
clear  that  it  is  so.  Sections  388  and  389. 
ing  under  the  general  head  of  extoitioii.  c 
tain  special  provisions  for  extortion  aad 
tempted  extortion  by  threats  of  accnsatigi 
charges  of  offences  punishable  with 
Extortion  may  be  equally  committed 
the  charge  is  true  or  false.  It  is  c 
from  the "  evidence  that  the  prisoner, 
course  of  the  same  enquiry  as  to  the 
cattle,  committed  other  entirely 
and  distinct  offences  punishable 
Sections  177  and  161,  for  wh'ch  ihev 
have  been  separately  punished. 

It  is  not  necessary  to  say  whether  Sec 
72  has  any  application. 

The  original  conviction  was  right 
the  sentence,  which  has  not  been  disti 
by  the  Sessions  Judge,  is  a  proper 
and  therefore,  under  Section  426,  the 
tence  will  stand. 


The  4th  February  1867. 

Present : 

The  Honble  F.  B.  Kemp  and  W.  Maii| 

Judges. 

Criminal  Trespass. 

Miscellaneous  Case. 

Queen  versus  Ram  Dyal  Mundle. 

A  person  who  forcibly  enters  upon  propcttT 
possession  of  another,  and  erects  a  building  ihttt 
does  any  other  act  with  intent  te>  annoy  the  perscrl 
possession,  is  guilty  of  criminal  trespass  iri&V 
meaning  of  Section  441  of  the  Penal  Code,  withocti 
ence  to  the  question  in  whom  the  title  to  the  bad 
ultimately  be  found. 

Markby,  J. — In  this  case  it  has 
contended  that  the  prosecutor  was 
possession  of  the  land  upon  which  the 
minal  trespass  was  alleged  to  have 
committed ;  but  this  is  found  as  a  f J 
the  Court  below,  and  we  have  do 
diction  to  enquire  into  the  propriet 
that  finding. 

It  has  also  been  contended  that  fc 
and  in  spite  of  opposition  to  enter  u] 
man's  land,  and  erect  a  building  thei 
not  a  criminal  trespass  within  the  m< 
of  Section  441,  in  a  case  where  the 
claims  a  legal  right  to  do  the  act  bj  re^ 
of  having  a  title  to  the  land  on  whicb| 
alleged     trespass    is    committed.      But 
think  it  is  clear  that  tlie  Magistrate  in 
a  case  should  look  to  the  possession  onk 
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if  one  person  forcibly  enters  upon  property 
in  the  possession  of  another,  and  there  does 
an  act  with  intent  to  annoy  the  person  so 
in  possession,  he  is  guijty  of  ihe  offence 
specified  in  Section  441,  without  reference 
to  the  question  in  whom  the  title  to  the 
land  may  ultimately  be  found. 

The  appeal  is,  therefore,  dismissed,  and  the 
prisoners,  who  are  now  on  bail,  will  have 
to  undergo  the  remaining  portion  of  their 
imprisonment. 


The  4th  February  1867. 

Present :  \ 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Power  of  Magistrate — Fines  (under  Excise 
Act,  XXI.  of  1856). 

Queen  versus  Surroop  Chunder  putt. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  at  Patna,  on  a  charge 
0/  having  possession  0/ contraband  opium. 

A  Mag^istrate  may  impose  a  fine  exceeding  i,ooo 
rupees  under  the  Kxcise  Act,  XXI.  of  1856,  Section  32  of 
the  Code  of  Criminal  Procedure  notwithstanding. 

!fhis  appeal  was  originally  heard  by  L.  S. 
Jackson,  J.,  by  whom  the  following  judg- 
ment xvas  recorded  on  the  14th  December 
last : — 

I  AM  doubtful  wheiher,  with  advert- 
ence to  the  terms  of  Section  22  of  the 
Code  of  Criminal  Procedure,  the  Magistrate 
is  authorized,  in  respect  of  offences  punish- 
able either  under  the  Procedure  Code  or 
under  any  special  or  local  law,  to  inflict  a 
fine  exceeding  1,000  rupees. 

1     therefore     direct     that     the     proceed- 
ings  be  sent  for,  with  a  view  to  this  point 
being  determined. 
On  the  receipt  of  the  proceedings,   the  case 

ivas  heard  by  Kemp  and  Marliby,  JJy 

and    the  following  judgment    was    then 

recorded  by — 

Kemp,  J. — The  only  point  referred  to  ihis 
Bench  by  Mr.  Justice  Jackson  is  whether 
the  fine  imposed  by  the  Magistrate  of  a  sum 
upwards  of  rupees  i,oco  is  or  is  not  beyond 
his  competency. 

The  offence  of  which  the  appellant  has 
been  convicted  is  not  an  offence  mentioned 
in  the  schedule  annexed  to  Act  XXV.  of 
1861  ;  consequently,  Section  22  of  that  Act 
does  not  apply.  The  prisoner  has  been  con- 
victed of  an  offence  under  a  special  Excise 
Act,  XXI.  of  1856,  and  the  fine  of  16  rupees 
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per  seer  on  the  whole  quantity  of  contraband 
opium  found  in  the  prisoner's  possession 
without  license,  although  in  the  aggregate 
it  exceeds  rupees  1,000,  is  not  under  the 
last  quoted  Act  illegal. 

The  offence,  therefore,  being  one  not  men- 
tioned in  the  schedule  annexed  to  Act  XXV, 
of  1 86 1,  and  being  punishable  by  the  author- 
ity specially  mentioned  in  Act  XXI.  of 
1856,  viz.,  the  Magistrate,  who  in  this  instance 
has  not  exceeded  the  limit  of  his  compe- 
tency, we  reject  the  appeal.  The  merits  of 
the  case  are  not  before  us. 


The  5th  February  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Omission  to  give  information  to  prevent  offence. 

Queen  versus  Lahai  Mundul  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dacca^  on  a  charge 
of  dacoity. 

The  refusal  of  a  person  to  join  in  a  dacoity  does  not 
imply  a  knowledge  on  his  part  of  the  commission  of 
that  offence,  or  render  him  liable  to  punishment,  under 
Section  170  of  the  Penal  (ode,  for  intentional  omission 
to  give  notice  or  information  for  the  purpose  of  pre- 
ventinjf  the  commission  of  an  offence. 

Kemp,  y.  -We  see  no  reason  to  question 
the  propriety  of  the  conviction  and  sentence 
of  the  prisoners  Lahai,  Salul,  Ram  Tx)chun, 
and  J^igir.  They  confessed,  and  property 
obtained  by  the  commission  of  dacoity  was 
found  in  their  possession.  The  Jury  was 
satisfied  that  the  confessions  were  volun- 
tary. 

The  prisoner  Jagir  Khan,  who  has  been 
convicted  of  an  offence  under  Section  176 
of  the  Indian  Penal  Code,  has  not  appealed ; 
but,  as  the  record  is  before  us,  we  are  com- 
petent, as  a  Court  of  Revision,  to  determine 
any  cjuestion  involving  a  point  of  law.     . 

The  Sessions  Judge's  charge  to  the  Jur}*, 
with  reference  to  the  prisoner  Jagir  Khan, 
is  to  this  effect,  that  prisoner  states  "that, 
prior  to  the  dacoity,  one  evening,  when  he 
was  out  in  his  field,  the  prisoner  Lahai  came 
and  proposed  to  him  to  take  part  in  the 
dacoity,  but  that  he  declined  to  have  any- 
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thing  to  do  with  it;  so  that,  although  the 
prisoner  and  Jagir  Khan  cannot  be  convict- 
ed of  actual  participation  in  the  dacoit}^ 
he  is  guilty  on  liis  own  confession  under  the 
third  head  of  the  charge.'' 

The  third   chkrge  is  under   Section   176, 
which  funs  thus  :  "  Whoever,  being  legally 
"bound  to  give  any  notice  or  to  furnish  any 
infofmaiion  on   any   subject  to  any  public 
servant  as  such,  intentionally  omits  to  give 
such  notice  or  to  furnish  such  information 
in  the  manner  and  at  the  time  required  by 
law,  shall  be  punrslied  with  simple  imprison- 
ment   which    may   extend    to   one    month, 
or  with  fine  which  may  extend  to  five  hun- 
dred rupees,  or  both ;  or  if  the  notice  or  in- 
formation required  to  be  given  respects  the 
commission  of  an  offence,  or  is  required  for 
the   purpose  of  preventing  the  commission 
of  an  offehce,  or  in  order  to  the  apprehension 
of  an  offender,   with   simple   imprisonment 
for  a  term  which  may  extend  to  six  months, 
or  with  fine  which  may  extend  to  one  thou- 
sand rupees,  or  with  both/' 

Now,     without     deciding     the     question 
whether  the  prisoner  was  legally  bound  to 
givis  information  of  what  was  communicated 
to  him  by  the  prisoner  Labai,  we  are  clearly 
of  opinion    that,    taking  the    whole   of   his 
admission,  he  cannot  be  said  to  have  inten- 
tionally omitted  to  give  such  notice  or  in- 
formation    for     the     purpose    of     prevent- 
ing  the  commission   of   an   offence,   or   in 
order  to  the   apprehension  of  an   offender. 
I^ahai    meets   the   prisoner    casually  in   the 
field  of  the  latter;  proposes  to  him  to  join 
a  dacoity ;  tempts  him  with  the  prospect  of 
a  share  of  the  booty.     The  prisoner  prefers  a 
life  of  honest  labor,  to  use  his  own  words, 
and  refuses  to  join. 

We  have  not  been   shown  that  he,  well 
knowing   thsct   a  dacoity   would   take   place 
whether  he  joined  in  it  or  not,  intentionally 
omitted  to  give   information.     It  may   well 
be  that  he  was  under  the  impression  that 
his  refusal  to  join  would  deter  Sahai  from 
committing     the     dacoity.      The     Sessions 
Judge   should    have   told   the   Jury   to   find 
whether,  upon  the  admissions  of  the  prisoner, 
a  guilty   intention   to   suppress   information 
which    was    required    for    the    purpose    of 
preventing  an  o^nceTonl^vbe  legally  in- 
ferred.    Not  having  done  so,  tfttje  has  been 
a  misdirection  to  the  Jury,  and  mS  prisoner 
has  been  committed  upon  what  is  not  legal 
evidence. 

The  conviction  and  sentence  passed  upon 
Ibis  prisoner  must,  therefore,  b^  quashed, 
and  he  must  be  immediately  releas^^^- 
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The  6ih  Februaiy  1B67. 

Present : 

The  Honble  F.  B.  Kemp  and  W.Mitfr 

Judges, 

l^ecognizaiices  to  keep  te  imkb. 

Reference  under  Section  42^  o/theC^ 
of  Criminal  Procedure, 

Queen  versus  Kristendro  R07.      j 

A  statement  by  a  complainant  (  believed  by  mil 
gistrate)  that  he  expected  the  defendant  as  si 
to  make  an  attempt  on  his  person  or  propotriai ' 
ble  information,  within  the  meaning  erf  Sec&eaiii 
the  Code  of  Criminal  'Procedure,  of  an  ibtradoiks' 
of  the  peace.  ! 

The  Maeistrate  may  require  the  accused  ici* 
monfey,  in  lieu  of  security,  for  his  good  behawc. 

Markhy,  J, — Two  grounds  are  subcss 
to  us  by  the  Judge  for  reversing  the  (O 
of  the  Magistrate  requiring  the  dcfei'lB 
to  enter  into  a  l>ond  to  keep  the  peace,  ffej 
are  as  follows  :— 

1.  That  the  Magistrate  had  no  cre(2i 
information  before  him  that  the  dtfeuii 
^•as  likely  to  commit  a  breach  of  the  pas 
or  lo  do  any  act  that  might  probably  «a 
sion  a  breach  of  the  peace. 

2.  That  the  Magistrate  had  no  kp 
authority  to  compel  the  defendant  10  4 
posit  money  in  lieu  of  security  for  \kp 
behaviour. 

^^'e  are  of  opinion  thai  the  Magia.* 
order  is  not  illegal  on  either  of  these  gro®» 
The  complainant  stated  in  effect  iltf' 
expected  the  defendant  might  at  any* 
make  an  attempt  on  his  person  or  pitf^i 
and  the  Magistrate  in  his  order  staia*i 
he  believes  this  deposition  to  be  true.  1^ 
is  credible  information  within  the  meaii! 
of  Section  282  of  the  Code  of  Criiss 
Procedure. 

With  regard  to  the  order  to  deposiia 

money,  we  also  think  it  was  legal.    W 

Section  288,  the  Magistrate  may  takeabii 

from   the  defendant,  either  with  or  vaiei 

security.     In   this    case    the    Magistrate' 

the  first  instance  required  a  bond,  wilhti 

sureties  as    security,   but   insisted  that  ^ 

defendant  should  himself  appear  and  «* 

into  the  security.     The  defendant,  inert 

to  avoid  this,  offered  to  deposit  rupees  i^ 

as  security,  to  which  the  Magistrate  asscn»i 

and   modified    his    order    accordingly,  *• 

subsequently,  on  the  petition  of  the  defesi 

ant,  he  reduced  the  amount  of*the  dep* 

to  rupees  1,000. 

We  are  unable  to  see  any  illcgalitr  i 
such  a  proceeding.  The  Sessions  JtfJj 
states  that  the  appearance  of  the  defends* 
in    person    was    an    unnecessary    fomialU} 
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But  a  discretion  as  to  whether  or  no  he 
ihall  compel  the  defendant  to  appear  for 
:his  purpose  is  expressly  given  to  the  Ma- 
gistrate by  Section  38  ;  and  with  the  exercise 
Df  that  discretion  we  have  no  power  to 
nterfere. 

We,   therefore,    direct   the   order  of   the 
Vlagistrate  to  be  affirmed. 


The  nth  February  1867. 
Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 
Evidence — Corrobocation. 

Queen  versus  Bissen  Nath  and  another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  o/Cuttack,  on  a  charge 
of  dacoity. 

It  is  not  competent  to  a  Court  of  Session  to  inspect 
in  original  report  from  the  office  of  the  Superintendent 
>f  Police,  and  to  make  it  evidence  against  the  prisoners. 
Statements  made  otherwise  than  before  the  Courts,  and 
30icers  specified  in  Section  31,  Act  II.  of  1S55,  may  be 
riven  in  corroboration  of  testimony ;  but  such  statements 
nust  be  regularly  proved  by  the  person  who  received 
hem,  or  by  some  one  who  heard  them  given. 

H.vviNc;  read  the  judgment  of  the  Court 
>f  Session,  and  the  petition  of  the  two 
prisoners  who,  out  of  the  three  convicted  in 
'h\s  case,  have  appealed,  I  see  no  reason  to 
mppose  that  the  conviction  and  sentence 
iras  unjust  and  improper. 

The  appeal  is  therefore  rejected. 

1  note,  for  the  guidance  of  the  Sessions 
[adge  in  future  cases,  though  it  is  not 
mportant  in  this  case  (as  there  was  other 
ind  sufficient  evidence),  that  it  was  not 
:ompetent  for  the  Court  to  inspect  the  "  ori- 
ginal report  from  the  office  of  the  Super- 
ntendent  of  Police,"  and  to  make  it  evi- 
Jence  against  the  prisoners. 

The  cases,  in  which  certified  copies  of 
itatements  previously  made  are  receivable  as 
primd  facie  evidence  of  such  statements 
having  been  made,  afe  set  out  in  the  latter 
part  of  Sectiop  31,  Act  II.  of  1855. 

Statements  made  otherwise  than  before 
Jie  Courts  and  Officers  therein  specified 
pnay  be  given  in  corroboration  of  testimony, 
but  such  statements  must  be  regularly 
hroved  by  the  person  who  received  them,  or 
Oj  some  one  who  heard  them  given. 


The  i6tb  Februarv-  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges. 

Imprisonment  (in  default  of  fine). 

Queen  versus  Srimontio  Kotal  and  another. 

Committed  by  the  Magistrate y  and  tried  by 
the  Sessions  Judg      -  --        « 
a  charge  of  dacoity 


the  Sessions  Judge  of  East  Burdwan,  on 

ity,  Qc. 


Additional  imprisonment  in  default  of  payment  of 
fine  must  be  rigorous,  and  not  in  transportation. 

Kemp,  7.— This  case  was  tried  ^ith  a 
Jury.  The  petition  of  appeal  raises  no 
point  of  law;  it  simply  asserts  that  the 
prisoners  are  not  guilty,  and  prays  that  th^ 
record  may  be  sent  for,  and  justice  done. 

The  whole  of  the  evidence  was  laid  before 
the  Jury,  and  the  Sessions  Judge's  charge 
appears  to  me  to  be  a  very  proper  one. 

The  appeals  are  rejected.  With  reference 
to  the  sentence  passed  on  Srimonto  Kotal, 
I  would  observe  that  the  additional  punish- 
ment of  5  years  in  lieu  of  fine  is  illegal:  it 
must  be  reduced  to  2  years  and  6  months. 
The  additional  imprisonment,  in  default  of 
payment  of  fine,  must  be  rigorous,  and  not  in 
transportation ;  with  this  amendment  the 
appeal  is  rejected,  and  the  sentence  con- 
firmed. . 

Seton-Karr.  J.—\  concur  as  regards  Sri- 
monto. 

The  1 6th  February  1867. 

Present  : 

The  rton'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Dismissal  of  Complaint— Obstruction. 

Queen  versus  BhoUnath  Banerjee. 

Reference  from  the  Sessions  Court  at 

Jessore. 

Where  an  accused,  for  having  repaired  a  public  road 
without  havinfT  previously  asked  for  teave  tP  repair  it, 
was.  on  simple  petition,  charged  with  havinjf  obstru^ed 
he  road,  and  tGe  complainant  never  appeared-H ELD 
that  the  Deputy  Magistrate  ought  to  have  disaji»se4the 
complaint. 

C^jj^.__Under  Section  434,  Act  XXV.  of 
1 86 1,  and  Circular  Order  of  the  Hi^h  Court, 
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dated  15th  July  1863,  No.  18,  I  herewith 
transmit  the  record  of  the  case  to  be  laid 
before  the  High  Court,  with  the  following 
report : — 

One  Bholanath  Banerjee  was  reported  to 
the  Deputy  Magistrate  of  Khoolneah,  Baboo 
Rashbahary  Bose,  to  have  obstructed  a 
public  road. 

The  Deputy  Magistrate  summoned  Bhola- 
nath, and  also  visited  the  road  himself. 

The  Deputy  Magistrate  found  that  Bhola- 
nath had  been  cutting  the  road  with  a  view 
to  make  it  more  passable  than  it  was  before, 
and  the  Deputy  Magistrate  admits  that, 
when  the  work  is*  completed,  and  which 
Bholanath  has  promised  to  do,  the  road  will 
be  more  useful  than  formerly  :  but  because 
Bholanath  commenced  the  work  without 
leave,  and  because  the  road,  in  the  unfinished 
state  in  which  the  Deputy  Magistrate  found 
it,  was  impassable,  the  Deputy  Magistrate 
fined  him  Rs.  30,  commutable  to  15  days' 
imprisonment  under  Section  283  of  the 
Indian  Penal  Code. 

That  Section  obviously  cannot  apply  to  a 
case  of  this  kind,  as  it  refers  to  parties  who 
do  acts  so  as  to  cause  danger,  obstruction, 
or  injury  to  any  person  in  any  public  way. 

Now,  what  the  accused  did  was  to  repair  a 
road  ;  work  of  this  knid  cannot  be  performed 
without  some  temporary  obstruction  to 
traffic  ;  and  though  the  accused  perhaps  could 
not  claim  the  right  to  repair  the  road,  still, 
when  he  repaired  it  for  the  public  benefit,  his 
having  failed  to  ask  for  leave  to  repair 
cannot  convert  his  act  into  an  offence. 

I  observe  that  the  Deputy  Magistrate 
acted  simply  on  a  petition  which  had  Ijeen 
presented  to  him,  and  that  the  complainant 
never  appeared.  The  Deputy  Magistrate 
therefore,  should,  on  the  appearance  of  the 
accused,  have  dismissed  the  complaint  under 
Section  259  of  the  Criminal  Procedure 
Code. 

As  his  proceedings  then  from  the  very 
commencement  appear  to  have  been  illegal, 
I  beg  to  recommend  that  they  be  quashed, 
and  that  the  fine,  if  paid,  be  returned  to 
Bholanath  Banerjee. 

The  judgment  of  the  High  Court  was 
delivered  by — 

Kempy  J. — The  proceedings  of  the  De- 
puty Magistrate  in  this  case,  which  are 
illegal  and  certainly  ill-advised,  are  quashed 
for  the  reason?  given  by  the  Sessions  Judge, 
and  the  fine,  if  realized,  must  be  refunded. 


The  1 6th  February  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and.W.  Markbr, 

Judges, 

Ferries — Regulation  VI.  of  1819. 

Queen. 7'<?rjttj  Deeyanutoollah. 

Reference  from  the  Judge  of  Raj  shah}  ( 

Clause  2,  Section  13,  Regfulation  VI.,  iSio.on1y  ai^^tcs 
where  there  has  been  an  accident.  \\  here  the  Mifik 
trate  thinks  that  a  ferry  is  improperly  kept  and  vi  ai 
dang^erous  condition,  he  should  proceed  under  SectijBi. 

Case. — Under  Section  434  of  Act  XXV. a 
1 86 1,  and  Circular  Order  of  the  High  Coct 
No.  18,  dated  15th  July  1863.  I  have  ila 
honor  to  transmit  the  record  of  this  cssc 
to  be  laid  before  the  High  Court,  with  da 
following  report. 

2.  On  the  23rd  November  last,  'ie  \ 
Magistrate  of  Rajshahye  directed  a  Policj  . 
Inspector  of  Beauleah  to  enquire  into  t*» 
condition  of  the  Hudolkatty  ferry,  wbick 
crosses  the  Ganges  above  2  miles  abof^< 
Rampore  Beauleah,  dividing  the  hig-h  roat! 
from  the  latter  place  to  Berhampore.  l\t 
Inspector  deputed  a  head  constable.  Poona 
Chunder  Soor,  to  make  the  enquiry,  who  re- 
ported unfavorably  of  the  farmer's  mana^- 
ment,  and  subsequently  gave  a  stateraent  oa 
oath  before  the  Joint  Magistrate,  Mr. 
Humphry,  in  which  the  former  was  con\icieJ 
under  Clause  2  of  Section  13  of  Re5n> 
lation  VI.  of  181 9,  and  fined  25  rupees.  T^ 
Joint  Magistrate  sums  up  in  the  followiiar 
words  :  *'  1  find  the  ijaradar  keeps  his  \*^ 
very  insufiiciently  manned  :  two  of  the  bca:* 
in  daily  use  are  in  a  dangerous  slate  ai^l 
unfit  to  cross  passengers,  inasmuch  as  ijjt» 
leak,  and  require  to  be  baled  out  the  whol1^ 
time  they  are  in  use.  Lastly,  there  are  iif- 
sufficient  landing-stages  ;the  only  really  ^oo". 
one  is  kept  half  a  mile  from  the  water's  edc^, 
and  is  too  heavy  to  be  moved."  After  ihb 
follows  the  sentence  passed  under  the  Clause 
and  Section  of  the  Regulation  above  cited. 

3.  The  law  cited  by  the  Joint  Mag-istrax 
was  intended  for  ferries  other  than  Govem- 
ment  ferries,  as  the  preceding  Clause  of  the 
Section  clearly  shows,  and  the  penahr  •* 
provided  onlv  for  those  cases  in  which  aa 
accident  has  occurred,  and  life  or  propern 
has  been  endangered,  neither  of  which  con- 
tingencies happened  in  the  present  caje. 
The  Joint  Magistrate  ha.s,  therefore,  commi:- 
ted  an  error  in  law,  jirst  in  applying  10  tise 
farmer  of  a  Government  ferry  a  law  whkk 
was  passed  for  private  ferries  ;  and,  secondlx, 
in  imposing  for  a  simple  omission  a  penalty 
which   was   provided    for  accidents    arising 
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out  of   such   omission,   and    I   accordingly 
recommend  that  his  order  be  set  rside. 

4.  I  have  confined  myself  in  this  respect 
to  the  legal  view  of  the  case  ;  but  the  recorded 
evidence  shown  the  conviction  to  be  as  un- 
sustainable in  equity  as  it  is  in  law,  for  there 
is  no  proof  that  the  boats  are  insufficiently 
manned — on  the  contrary,  the  only  witness  for 
the  prosecution  who  crossed  the  ferry  states 
that,  on  each  occasion  that  he  crossed,  the 
boat  had  a  crew  consisting  of  a  manjee  and 
two  grown-up  rowers.  This  witness,  moreover, 
says  nothing  about  the  boats  being  unsafe 
or  leaky,  and  the^other  ground  ment'oned  by 
the  Joint  Magistrate,  viz.,  neglect  to  provide 
a  proper  landing-stage,  is  merely  a  matter  of 
public  convenience,  but  in  no  way  afl'ects 
the  security  of  the  feiry,  and  is,  therefore, 
not  an  omission  for  which  a  penalty  could  be 
imposed  under  the  law  cited,  supposing  that 
law  to  be  applicable  to  this  case. 

The  judgment  of  the  High  Court  wds 
delivered  by — 

Marliby,  J, — The  Magistrate's  order  i«  not 
legal.  Clause  2  of  Section  13  of  Regulation 
VI.  of  1819  only  applies  where  there  has 
been  an  accident.  If  the  Magistrate 
ihoughl  the  ferry  improperly  kept,  and  in  a 
dangerous  condition,  he  should  have  proceed- 
ed under  Section  4. 

The  order  must  be  quashed. 


The  1 8th  February  1867. 

Present : 

The  Hon'be  W.  S.  Seton-Karr,  Judge, 

Murder— Capital  sentence. 

Queen  r^rjwj  Sibnarain  Palodhee  and  another. 

• 

Committed  by  the  Magistrate^  and  tried  by 
(he  Sessions  Judge  of  Midnapore,  on  a 
charge  of  culpable  homicide  amounting 
to  murder^  &c. 


Judges  must  not  shrink  from  doing  their  duty,  and 
they  are  bound  to  pass  a  capital  sentence  in  a  case  of 
murder  when  they  believe  the  evidence. 

This  appeal  is  out  of  time,  but  I  have 
looked  at  the  Judge's  decision  and  at  the 
confessions  of  the  two  prisoners  by  reason  of 
the  gravity  of  the  case. 

Why  the  Judge  did  not  pass  a  capital  sen- 
tence, at  least  on  the  prisoner  Sibnarain,  I  am 
wholly  at  a  loss  to  conceive.  If  he  believed 
this  prisoner's  detailed  confession,  and  I  can 
see  no  possible  reason  why  it  should  not  be 
fully  believed,  corroborated  as  it  is  by  all 
ihe  other  facts  disclosed  in  the  evidence,  a 
more  cold-blooded,  dehberate,  and  cruel 
murder  of  a  near  relative,  perpetrated 
simply  owing  to  a  long-standing  quarrel  as 
10  the  division  of  the  inheritance,  has  rarely 
formed  ihe  subject  of  a  judicial  enquir)\ 
And  it  is  a  remarkable  fact  that  the  prisoner 
records  that  he  actually  undertook  a  pilgrim- 
age to  Juggernaih  or  Pooree  on  account 
of  the  feelings  engendered  by  this  quar- 
rel. 1  can  only  say,  after  carefully  pe- 
rusing the  confession  of  Sibnarain,  that,  had 
a  sentence  of  death  on  a  man  who  confessed 
to  having  deliberately  hired  another  man  for 
6  rupees  to  murder  his  nephew  come  up  to 
me  for  confirmation,  I  should  unhesitatingly 
have  confirmed  and  sanctioned  the  same. 
The  dojubts  as  to  who  actually  perpetrated 
the  crime  might  possibly  be  some  reason  for 
not  passing  a  capital  sentence  on  the  other 
prisoner  Boydonath,  who  merely  confesses 
to  having  abetted  the  murder  after  being 
tempted  with  offers  of  money,  but  it  can  be 
no  possible  reason  for  not  punishing  capi- 
tally the  criminal  who  confesses  that  he  and 
no  one  else  conceived  and  planned  so  atro- 
cious a  crime.  Judges  must  not  shrink  from 
doing  their  duty,  however  painful  it  may  be, 
and  must  pass  capital  sentences  in  cases  of  * 
such  extraordinary  depravity  jf  they  believe 
the  evidence,  as  the  Judge  did  in  this  case. 
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Of  course,  the  appeals  are  rejected,  and  it 
is  difficult  to  see  what  the  prisoners  could 
have  hoped  to  gain  by  their  appeal. 


The  i8th  February  1867. 

Present : 

The  Hon'ble  F.  A.  Glover  and  F.  B.  Kemp, 

Judges. 

Riot — Right  of  private  defence. 

Queen  versus  Jeolall  and  others. 

Commiiled  by  the  Aiagistrate,  atid  tried  by 
the  Sessions  Judge  of  Tirhoot,  on  a  charge 
of  being  members  of  an  unlauful  assembly^ 
and  voluntarily  causing  grievous  hurt,  &c. 

There  eao  be  no  ri^ht  of  private  defence,  either  on 
one  side  or  the  other,  in  a  case  of  premeditated  riot. 

Glover^  J. — The  prisoners  in  this  case 
have  been  convicted  under  Sections  149  and 
325  of  the  Penal  Code,  and  sentenced  each  to 
four  years'  rigorous  imprisonment. 

It  appears  from  the  record  that  the  pri- 
soners, who  are  servants  in  the  indigo 
factorv  of  Pokhera,  went  to  re -sow  a  certain 
field  belonging  to  one  Jeebun  (also  convicted 
in  this  case)  with  indigo  ;  that  the  owner 
had  on  the  previous  day  sown  the  land  with 
Indian  corn  ;  and  that,  on  the  attempt  of  the 
factory  people  to  re-sow  it  with  indigo,  the 
villagers  of  Jaffirputter  interfered  ;  that  a 
general  fight  was  the  result,  in  which  one 
man  belonging  to  the  factory  party  and  two 
of  the  villagers  were  severely  injured.^ 

The  Sessions  Judge  convicted  both  parlies, 
sentencing  the  factory  people  to  four  years' 
and  the  villagers  to  two  years'  rigorous  im- 
prisonment. 

The  factory  people  now  appeal,  and  Mr. 
Gregory  on  their  behalf  contends  that,  as 
against  Jeolall  and  Sookram,  there  is  no 
sufficient  evidence,  and  that  Ram  Pertaub 
was  merely  exercising  his  right  of  private 
defence  of  property,  and  should  have  been, 
held  blameless. 

With  regard  to  Jeolall  and  Sookram,  I 
see  no  sufficient  reason  for  interfering  with 
the  conviction.  The  first  prisoner  was 
identified  hy  three  witnesses,  the  last  by  two. 


Jeolall   was    a  person    well  known  to  it 
witnesses  ;  and  the  objection  urged  Iff  b 
Counsel  that,  had  he  been  present  «//& 
witnesses  wouid  bav»   noUced  Iwiii,  se«p 
to  me  a  reason  for  giving  more  cie£^  'is 
usual  to  the  general  evidence ;  for  bad  2 
charge    as    against    Jeolall    been,  as  )t 
Gregory    hints,   altogether  false  and  wk 
with  the  object  of  getting  rid  of  an  obK&  \ 
ous    factory    servant,    all     the    prosecsiii  | 
witnesses     would     have     been    careful  ■: ; 
name  him. 

After  going  over  the  evidence  cardKi  I 
and  hearing  all  that  has  been  urged,  I  se  | 
no  ground  for  discrediting  it.  I 

Then  as  to  Ram  t*ertaub.  He  admits  ai 
he  was  on  the  spot  at  the  time  of  the  iHsai 
it  is  clearly  proved  that  he  took  part  in  ii 
V'ln  such  a  case  there  can  be  no  rigke 
private  defence,  either  to  one  side  or  ?] 
other.  Both  parties  were  evidentlr  vti\ 
of  what  was  likely  to  happen,  for  they  btfi 
turned  out  in  force,  and  were  armed  it 
deadly  weapons.  Granting  that  the  faca» 
had  a  perfect  right  under  their  coDtnai 
re  sow  the  land  of  Jeebun  with  indigo, it* 
clear  that  they  transgressed  the  law  bT» 
ing  so  or  trying  to  do  so  forcibly.  Thfl! 
was  a  Police-station  within  easy  distaoctv 
which  they  could  have  applied  for  assisou 
if  they  had  a  claim  to  it,  and  in  any  oi 
the  Civil  Courts  were  open  to  them  toncpc 
damages  from  Jeebun  for  a  breach  of  ii 
contract.  The  factor}'  people  who  seek  I 
justify  their  acts  under  the  Clauses  of  ^ 
tion  105  of  the  Penal  Code  mustshcvi* 
they  applied  for  the  protection  of  tk  iK 
and  did  what  in  them  lay  to  procuiti' 
intervention. 

So  far  I  dismiss  the  appeal.  Bat.  •^ 
regard  to  the  sentences  imposed,  I  dai^ 
see  why  the  factory  servants  shonU  \ 
punished  so  much  more  severely  thJ«  ^ 
villagers.  Originally  both  were  in  fankirf 
if  there  be  a  comparison  to  be  drawn,  tK 
villagers  who  resisted  the  re-sowing  ** 
more  to  blame  than  the  factory  people.  • 
the  mere  fact  that  two  men  chanced  to|J 
injured  on  the  part  of  the  village,  *•■ 
only  one  of  the  factory  side  was  woan&» 
does  not,  in  my  opinion,  form  any  gww 
for  a  difference  of  punishment ;  and,  if  t** 
tence  of  two  years'  rigorous  imprisonme*'! 
sufficient  in  the  one  case,  it  is  equally* 
in  the  other. 

I  would  reduce  the  sentences  passc<J 
Jeolall,   Sookram,   and   Rarapertaub  tot^ 
years'  imprisonment  each. 

Kemp,  J, — I  concur. 

f 


1&67.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings,  [5j*]  35 


The  19th  February  1867. 

Present : 

The  Hon'ble  F.  A.  (ilover,  Judge, 

Oacoity. 

Queen  versus  Kissoree  Pater  and  others. 

Committed  by  the  Assistant  Magistrate  ^ 
and  tried  by  the  Sessions  Judge  of  Cut- 
tacky  on  a  charge  0/  dacoity,  &fc. 

When  a  body  of  men  attack  and  plunder  a  house, 
the  mere  fact  of  the  proprietor's  family  having  been 
able  to  make  their  escape  a  few  minutes  before  the 
robbers  forced  an  entrance  does  not  take  that  offence  out 
of  the  purview  of  Section  395  of  the  Penal  Code.  It  is 
sufficient  for  the  application  of  the  Section  that  tlje 
robbers  cause  or  attempt  to  cause  the  fear  of  instant 
hurt  or  of  instant  wrongful  restraint. 

That  all  the  prisoners  joined  together 
in  breaking  into  and  afterwards  plundering 
prosecutor  Rusput  Naik's  house,  I  hold  to 
be  fully  proved.  The  invesiigation  has  been 
ver\'  carefully  made  by  the  Sessions  Judge, 
and  I  see  no  reason  to  dissent  from  his 
finding  so  far. 

But  I  think  he  was  wrong  in  not  convict- 
ing the  prisoners  of  dacoity  under  Section 
395  of  the  Penal  Code. 


the  mere  fact  of  the  proprietor's  family  hav- 
ing been  able  to  make  their  escape  a  few 
minutes  before  the  robbers  forced  an  entrance 
does  not  take  the  offence  out  of  the  pur- 
view of  Section  395.  It  is  sufficient 
for  the  application  of  that  Section  that 
the  robbers  cause  or  attempt  to  cause 
the  fear  of  instant  hurt  or  of  instant 
wrongful  restraint,  and  the  fact  of  the  resi- 
dents of  the  homestead  running  away  just 
in  time  to  escape  actual  maltreatment  would 
be  of  itself  proof  that  fear  of  hurt  or  of 
wrongful  restraint  had  been  caused.  It 
cannot  be  said  that,  under  the  circumstances 
of  this  case,  the  prosecutor  and  his  family 
had  not  very  reasonable  and  sufficient 
grounds  for  such  fear ;  and,  therefore,  it  seems 
to  me  that,  although  the  robbers  do  not 
appear  to  have  discovered  the  place  (some 
forty  yards  off)  from  which  the  prosecutor 
watched  their  proceedings,  they  had  already 
by  their  violent,  entry  caused  him  that  fear 
of  hurt  and  wrongful  restraint  provided  for 
by  the  Section,  and  afterwards  through  the 
same  fear  prevented  him  from  returning 
to  his  bouse,  and  from  taking  any  steps  to 
save  his  property  from  spoliation. 

I  have  no  doubt  that  the  conviction 
should  have  been  of  dacoity  under  Section 
395,  Penal  Code. 

As,  however,  the  prisoners  who  have  been 
convicted  under  Section  4:57  of  house- 
breaking by  night,  &c.,  have  been  sentenced 
each  to  7  years*  transportation,  a  not  inade- 


He  considers  it  proved  that  a  large  bodv    ^"^'t-  P"')'®^™^'"    ^°l   the    graver    crime 
of  men,  nearly  2cx),  forcibly  carried  off  grain,    °^  *?"=P  i  .consider  them  to  be  guilty,  no 


money,  clothes,  &c.,  &c.,  from  the  prosecutor's 
house,  having  previously  broken  open  the 
door  and  frightened  the  family  away ;  but  he 
does  not  convict  of  dacoity,  because,  as  the 
prosecutor  and  his  family  had  escaped  from 
the  house  before  the  robbers  entered  it, 
there  was  no  attempt  to  cause  death,  hurt, 
wrongful  restraint,  or  the  fear  of  such  in- 
juries, and,  therefore,  the  offence  fell  under 
Section  457,  house-breaking  by  night,  with 
the  intention  (afterwards  carried  outj  of 
committing  theft. 

The  Assistant  Magistrate  apparently  did 
not  exactly  know  what  was  the  nature  of 
the  offence  committed  (although  in  his 
grounds  of  commitment  he  styles  it  dacoi- 
ty), and  scfsent  up  the  prisoners  on  an  alter- 
native charge  under  Sections  384,  395,  and 

♦57. 

It  appears  to  me  quite  clear  that,  when 
a  body  of  men  attack  and  plunder  a  house, 


practical   mischief   has   been   done    by   the 
Judge's  finding.     The  appeals  are  rejected. 


ji 


The  19th  February  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman 
and  W.  S,  Seton-Karr,  Judges. 

Sections  184  and  185,  Code  of  Criminal  Pro- 
cedure ~<^Iaiiiis  to  attached  property  of  ab- 
sconding^ offender. 

Queen  versus  Chumroo  Roy. 

Reference  under  Section  ^j^,  Code  of 
Criminal  Procedure. 

Held  by  the  majority  of  the  Court  (S>fon-Karr,  ].. 
dissenting)  that  Sections   iJ«4  and  1*^5  vi  thi;  Code 'of 
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Criminal  Procedure  make  no  provision  for  any  inv.esti- 
g-ation  by  a  Magistrate  of  the  claims  of  third  persons  to 
property  which  has  been  attached.  The  claimants  are 
not  barred  by  the  sale,  and  may  bring  a  suit  in  the 
Civil  Court  against  the  purchasers  to  establish  their 
rights. 

Norman,  J.  (Peacocks  C.  J.,  concurring), — 
Sections  184  and  185  make  no  provision 
for  any  investigation  by  a  Magistrate  of  the 
claims  of  third  persons  to  property  which 
has  been  attached.  We  do  not  think  that 
there  was  any  error  in  law  committed  by 
the  Magistrate.  The  claimants  are  not 
barred  by  the  sale,  and  may  bring  a  suit  in 


The  25th  February  1867. 

Present  : 

The  Hon'ble  F.  A.  Glover,  yudg€. 

Kidnappinsf. 

Queen  versus  Sookec. 

Committed  by  tin  Magistrate,  and  tried  it 
the  Sessions  Judge  of  Dinageport.  j 
a  charge  of  abduction. 

Under  Section  361  of  the  Penal  Code  (Iddna^ip^ 


the    (Jivil    Court    against    the    purchasers    to  !  from  lawful  guardianship),  the  consent  of  a  ims3f  • 
establish  their  rights.      A  Magistrate  has  no     immaterial,  nor  do  force  and  fraud  form  dements  of  tk 

power    to    order    the    attachment    of    any  |  offence, 
property,    unless    it    belongs   to   the    party 

absconding,  and  he  should  be  most  careful  The  evidence  in  this  case  appears  to  » 
not  to  interfere  with,  or  disturb,  the  clearly  to  disprove  the  prisoner's  statemo 
possession  of  third  persons.  We  are  not ,  that  the  girl  Ameerun,  who  was  previoash 
prepared  to  say  that,  when  claimants  have  j  unkown  to  her,  came  to  her  house  beggifii 
held  back  for  six  months,  a  Magistrate  may  for  assistance  and  protection.  On  the  contran. 
not  be  perfectly  justified  in  presuming  that  it  is  established  by  what  appears  to  be  ^try 
the  property  was  not  theirs,  and  leaving  them  respectable  evidence,  that  the  girl  was  seea 
to  vindicate  any  right  they  might  have  in  a    in  company  with  the  prisoner  on   the  n.*i 


civil  suit.  He  may  fairly  say  that  he  is  not 
bound  to  try  a  question  which  is  more 
properiy  one  for  the  Civil  Court. 


shortly  after  she  was  missed,  and  thai  ikf 
two  had  frequent  converse  together  on  ihi: 
and  on  other  days. 


There  is,  therefore,  no  ground  for  inter-  j      Under    Section    361,    the    consent   o:  i 

ference.  minor  is  immaterial,  and   neither  force  h» 

^      K       \         1      *      I    .u    '  fraud  form  elements  of  the  offence  :  and.  i 
6^/fl«-A<;/-r,    7.-AS    I    understand    the  ,  j^    ^^    ^j^^^.^    ^^^^    ,^^        i^^^^     j^^^^ 

case,    the  Sessions  Judge   <s  quite  ngh    m  ]  .^^e^,„„  ^^  i^^ve  her  brother-in-law-s  ho« 

saying     that    the     plea     ot    the    objectors    .^  ^^^,^,  ^^  ^^  ^^^^^^^   ^^^^  ^^^        ,  ^^ 

Gundun  Roy  and  bheo  Buksh  Roy  deserved  ;  ^j,,-;      ^^  ^^^^  ^„^j^^^  ,^ 

some  enquiry  at  the  hands  of  the  Magis-  "  =• 

trate.  The  brother-in-law  was,  in  the  absence  c( 

„,,     ,        ,  J     ....  „  ^. .,  I  Ameerun's  husband  (a  convict  in  the  Rnse- 

Whether  they  appeared  wuhm  fix  months  ^^        ,    ,^    j^,        .^j^^     ^^ 

or  not,  or  whether  the  law  distinctly  provides    \^  coiisequencl  of  Sookee'l  representaikm 

for  their  case  or  not,  thev  are  objectors  or  j  Ameerun  left  that  guardianship,  the  ofe« 

thtrd  parties   who   say   that    heir   property    ^^jer  Section  361  was  comn.itled. 

has  been  wrongly  attached,  and  who  produce  ^^ 

witnesses  to  prove  their  statement.  Whether   there   would   be    sufficient   ei> 

riM      1  •  ..  AT     -^  «.«   <r^,  «u>    ;«.,  1^  ««^«  I  clence  to  convict   the   prisoner    under  Sec- 
1  he  Joint  Magistrate,  for  the  siniple  ends  ^  ^    p      ,  V         .  ^ 

of  justice  and  eciu.iy    was,  1  think    bound    „eed  not  be  considered  in  this  appekl :  for.* 

to   consider   this   evidence,    as   well   as  the     ,        u  ^u    c      •        t  j  ^  •      r  * u  -       -  : 

lu   i^uiiai^ii     .     •     ♦     J    J       ^«,o,:i„   o.,^    though  the  Sessions  Judge  is  of  that  opinxs; 
Police   Report,    instead    of   summarily   and  j  ,       °_   _.„   _^  .;'^^^,,  «  r.r\.r...^  ^^\m 


Report, 
hastily    rejecting    their    plea,    as    he    did, 
and  without,  as  the  Sessions  Judge  remarks, 
going  into  the  merits. 

I  would  content  myself  with  quashing 
the  order,  and  directing  the  Joint  Magistrate 
to  pronounce  on  the  force  of  the  appellants' 
pleas,  instead  of  referring  them  to  the  delay 
and  tedium  of  a  civil  suit. 


he   has  only  convicted  the  prisoner  under 
Section  361. 

The  appeal  is  rejected.  ^ 


*  Erratum,  in  Original  Edition. 


1867.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


[55*]  37 


The  I  St  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

IVttendance  of  witnesses  (warrant  to  enforce) 
— Section  63,  Code  of  Criminal  Procedure — 
Fines. 

Miscellaneous  Criminal  Appeal  from  an  order 
passed  hy  the  Officiating  Judicial  Commis- 
sioner  of  Assam^  dcUed  the  24th  December 
j866t  -affirming  an  order  passed  by  the 
Deputy  Commissioner  of  that  District,  dated 
the  8th  March  1866, 

Abdoor  Ruhman,  Petitioner, 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Petitioner. 

A  Magfistrate  is  not  bound,  under  Section  191  of  the 
^ode  of  Criminal  Procedure,  to  enforce  the  attendance 
»f  witnesses  by  warrant,  except  upon  proof  of  due 
lervice  of  summons. 

The  description  of  fine  which  it  was  the  object  of 
section  63  of  the  same  Code  to  prohibit  was  a  fine 
vhich  it  would  be  impossible  or  very  difficult  for  the 
tccused  person  to  pay,  or  wholly  dis proportioned  to  the 
:haracter  of  the  offence. 

Quare. — Whether  Section  63  has  any  application  to 
ines  inflicted  by  a  Magistrate. 

It  appears  to  me  that  there  is  no  ground 
•or  calling  for  the  proceedings  in  this  case. 

Two  points  have  been  raised  by  the 
rakeel  for  the  petitioner,  one  being  that 
he  case  has  been  detided  without  hearing 
he  witnesses  for  the  defence,  the  fact  being 
hat  those  witnesses  had  been  summoned 
md  did  not  attend  on  the  summons,  and  the 
rakeel  urges  that,  under  Section  191  of  the 
;^ode  of  Criminal  Procedure,  which  is  made 
ipplicabie  to  cases  tried  under  Chapter  14 
i  the  Code  by  Section  254,  it  was  the  duty 
it  the  Magistrate  to  enforce  the  attendance 
rf  the  witnesses  by  warrant.  That  Section 
mly  declares  that  it  shall  be  lawful  for  the 
Magistrate,  if  any  person  summoned  to  give 
evidence  shall  neglect  or  refuse  to  appear  at 
he  time  and  place  appointed  by  the  sum- 
nons,  and  no  just  excuse  shall  be  offered  for 
inch  neglect  or  refusal,  upon  proof  of  the 
(ummons  having  been  duly  served,  to  issue 
i  warrant.  It  does  not  appear  that  proof 
>f  the  summons  having  been  duly  served 
iras  given  in  this  case.  Nor  is  it  at  all  clear 
hat  it  was  ^  case  in  which  the  Magistrate 
WZ&  bound  to  make  any  such  drder.  But,  in 
iddition  to  that,  I  find  in  the  decision  of  the 
[tidicial  Commissioner  that  *'  the  appellant, 
^  it  is  evident  from  an  application  which  he 
'•filed  *  ♦  *,  had  ample  opportunity  to  pro- 


''  duce  his  witnesses  had  he  been  inclined  to 
"  do  so.  His  object,  hcfwever,  it  would  appear, 
''  has  been  to  gain  time,  and  his  having 
*'  named  such  persons  as  the  Post  Master  at 
"  Bogwah,  and  the  head  constable  there,  as 
"  his  witnesses,  is  proof  of  this." 

Under  such  circumstances,  it  cannot  be 
stated  that  there  has  been  any  legal  error 
in  the  omission  of  the  Magistrate  to  issue 
a  warrant. 

The  second  point  is  that  the  fine  imposed 
on  the  petitioner  is,  with  reference  to  Sec- 
tion 63  of  the  Code  of  Criminal  Procedure, 
excessive. 

It  is  not  shown  in  any  way  what  the  in- 
come of  the  petitioner  was,  or  why  the  fine  is 
excessive.  An  application  on  such  a 
ground  should  be  supported  by  proof  of 
what  the  income  of  the  petitioner  was,  and 
that  the  fine  was  altogether  disproportioned 
to  that  income  and  oppressive.  It  cannot  be 
said  generally  that  a  fine  of  500  rupees,  on  a 
person  in  the  position  of  a  tehsildar  of  a 
large  zemindaree,  is  a  fine  of  that  character. 
The  description  of  fine  which  it  was  the  ob- 
ject of  that  Section  to  prohibit  was  a  fine 
which  it  would  be  impossible  or  very  difii- 
cult  for  the  accused  person  to  pay,  or  wholly 
disproportioned  to  the  character  of  the 
offence.  And  to  this  it  may  be  added  that 
it  is-*  doubtful  whether  the  Section  cited  has 
any  application  to  fines  inflicted  by  a  Magis- 
trate. By  its  terms  it  applies  only  to  cases 
in  which  the  amount  of  fine  is  not  limited 
by  law.  Now,  the  power  of  a  Magistrate  to 
6ne  is,  in  all  cases  under  the  Penal  and  Cri- 
minal Procedure  Codes,  limited  to  rupees 
1,000,  and  it  is  only  the  Court  of  Session  or 
the  High  Court  that  can  inflict  fines  to  an 
unlimited  amount. 

I  see  no  ground  to  interfere  with  the 
decision  cf  the  Court  below. 


The  6th  March  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton- 
Karr,  Judges, 

False  Evidence. 

Queen  versus  Gurjoon  Aheer. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Shahabad^  on  a 
charge  of  intentionally  giving  false  evt- 
dence,  &fc, 

A  deliberate  mis-statement  made  in  a  Court  of  Justice, 
whether  it  tends  to  endanger  the  life  and  property^  of 
others,  or  to  defeat  and  impede  the  promss  of  justice, 
is  not  an  offence  which  should  be  lightly  passed  over. 
But  for  a  simple  rois-statemeot  from  which  no  such 
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inferences  can  be  drawn,  a  comparatively  light  sentence 
will  suffice,  particularly  where  tne  prisoner  pleads  guilty 
and  throws  nimself  on  the  mercy  ot  the  Court. 

Seton-Karfy  J, — In  this  case  the  prisoner 
has  pleaded  guilty  to  a  charge  of  intention- 
ally giving  false  evidence  in  a  stage  of  a 
judicial  proceeding,  and  has  been  sentenced 
to  three  years'  rigorous  imprisonment. 

I  think  this  sentence  out  of  all  proportion 
to  the  offence  disclosed  by  the  record,  and 
admitted  by  the  prisoner  himself. 

The  prisoner  was  prosecuted,  it  appears,  in 
a  case  of  theft ;  and  he  stated  before  the 
Magistrate  that  he  had  never  told  the  police 
that  be  found  certain  articles  produced  in 
Court  in  the  house  of  one  Balak  Aheer.  To 
the  Magistrate  his  statement  was  to  the 
effect  that  he  had  tracked  the  thief,  by  the 
grains  of  jantra  stolen,  to  the  door  of  the 
prisoner. 

When  pressed  by  the  Magistrate,  the  pri- 
soner said  that  his  false  statement  was  not  in- 
tentional, and  that  it  was  the  first  time  he 
had  ever  been  in  a  Court. 

The  Magistrate  does  not  say  that  the 
prisoner  intended  to  get  the  accused  let  off, 
and  so  to  frustrate  the  ends  of  justice  on  the 
one  hand,  or  that  he  had  instituted  a  wholly 
false  charge  on  the  other. 

The  gist  of  his  false  statement  would 
seem  to  be  that  he  made  out  a  less  clear  and 
precise  case  to  the  Magistrate  than  had  been 
supposed  from  his  statement  to  the  police. 

A  deliberate  mis-statement  made  in  a  Court 
of  Justice^  whether  it  tends  to  endanger  the 
life  and  property  of  others,  or  to  defeat  and 
impede  the  progress  of  justice,  is  not  an 
offence  which  should  be  lightly  passed 
over. 

But  when  a  person,  as  in  the  case  before 
us,  makes  a  simple,  though  a  remarkable, 
mis-statement  from  which  no  such  inferences 
can  be  drawn,  and  then  literally  throws 
himself  on  the  mercy  of  the  Court,  I  must 
hold  that,  if,  for  the  sake  of  example,  it  is 
thought  imperative  to  commit  him,  and 
that  if,  when  committed,  he  is  convicted,  a 
much  lighter  sentence  will  suffice. 

The  prisoner  has  already  been  more  than 
three  months  in  Jail  under  his  sentence ;  and 
I  am  of  opinion  that  he  should  be  released 
as  soon  as  the  order  to  that  effect  can  reach 
the  Lower  Court. 

Loch^  y. — I  concur  in  reducing  the  sen- 
tence as  proposed  by  my  colleague. 


The  6th  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Maitiv, 

Judges. 

Right  of  prisoner— Proceedings  of  Maijiai 
(under  Section  377,  Code  of  CiinM  H 
cednre). 

Queen  versus  Gunesh  Sircar. 

Referred  under  Section  ^j^,  Crimndh 

cedure  Code. 

When  the  proceeding  of  an  Assistant  MagisbBB 
submitted  to  the  Magistrate  under  Sectkya  ir,^^  • 
Code  of  Criminal  Procedure,  the  prisoner  hmtij" : 
be  present  at  the  proceediafrs  before  U»e  Biifunt 
under  that  Section,  and  to  be  heard  in  hb  deiesxz. 

AiarkbyyJ, — All  the  proceedings,^ 
quent  to  those  before  the  Assistant  MajJ- 
trate,  Mr.  Hopkins,  are  void,  and  iber  m 
be  quashed.  The  proceedings  of  ilw  As» 
ant  Magistrate  were,  we  understand,  site 
ted  to  the  Magistrate  under  Section  tfidk 
Code  of  Criminal  Procedure,  and  ihcpris* 
had  a  right  to  be  present  at  the  piocccd^ 
before  the  Magistrate  under  that  ScA 
and  to  be  heard  in  his  defence,  dtesej^ 
ceedings  being,  in  fact,  a  continualios  iii 
trial  before  the  Assistant  Magistrate. 

The  Magistrate  will,  therefore,  tikef 
the  case  afresh,  and  adjudicate  upon  tt 
der  Section  177  in  the  presence  dt 
prisoner. 

We  also  direct  that,  when  the  nlii^ 
decision  of  the  Magistrate  is  gimV 
record  be  again  submitted  to  this  C# 
for  rerision. 


The  7th  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.S.Jac* 

Judges. 

Section  43^  Code  9f  Criminal  Procediv*-^ 
of  Sessions  Judge  to  order  commilflM^ 

Miscdlamous   Criminal  Appeal  a§ti^[ 
order  passed  by  the  Sessions  Judgt^f 
dated  the  12th  January  1867. 

Huree  Chunder  Nundee,  mi«  mo9^ 
behalf  of  Sjud  Musmud  Ali 
alias  Moochee  Mean,  Petitioner. 

Messrs.  G.  p.  Paul  and  P.  E.  Twi 

Petitioner. 

A  Sessions  J^dg^  may*  under  Sectioo 
Code  of  Criminal  Procedure,  after  a  M\ 
discharged  an  aocascd  person,  order  the 
commit  the  accused  person  to  the  Sessions* 

JTemp,  J, — This  petition  must  be 
The  accused  person,  Moochee  Meaa 
charged  with  the  offence  of  affray  aod^ 
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ft  offence  not  triable  by  ft  Magistrate.  The 
^epu^  Magistrate  appears  to  have  discharg- 
d  the  ofiFender,  Moochee  Mean.  The  Ses- 
ons  Judge,  oh  a  review  of  th^  evidence 
iken  in  the  trial  df  other  prisoners  who 
ere  implicated  in  the  same  offence  and  were 
3nvicted,  has  directed  the  apprehension 
(id  commitment  of  the  offendei",  Moochee 
[ean. 

I  am  of  opinion  that,  under  Section  435 
f  the  Code  of  Criminal  Procedure,  the 
essions  Judge  is  competent  to  pass  such  an 
rder,  and  I  would  reject  the  petition. 

yacksofij  J. — I  am  of  the  same  opinion. 
ection  435  must  evidently  be  construed  in 
ontiection  with  Section  225,  which  permits 
,  Magistrate,  when  there  are  not,  in  his 
pinion,  sufficient  grounds  to  commit  the 
.ceased  person  to  take  his  trial,  to  discharge 
im.  It  is  then  competent  to  the  Sessions 
udge,  if  he  thinks  fit,  to  overrule  the 
Magistrate  in  the  exercise  of  that  discretion, 
kod  to  order  that  the  Magistrate  shall  com- 
Qit  the  accused  person  to  the  Sessions. 

I  wish  only  to  reserve  the  expression  of 
my  opinion  upon  what  1  understand  to  be 
he  Sessions  Judge's  ground  for  ordering  the 
:ommitment  in  this  particular  case.  It  ap- 
)ears  that  the  Sessions  Judge,  having  tried 
lome  other  persons  implicated  in  the  same 
>ffence,  has  looked  upon  the  evidence  which 
v^&  recorded  before  him  at  the  trial  as 
ground  for  ordering  the  commitment  of  this 
additional  accused  person.  I  should  have 
been  inclined  to  suppose  that  the  authority 
rested  in  the  Sessions  Judge  under  Section 
435  would  have  been  more  properly  exer- 
cised on  a  review  of  the  evidence  recorded 
before  the  Magistrate  on  the  preliminary 
Investigation  as  against  the  particular  ac- 
cused person  whose  commitment  he  thought 
proper  to  order.  But,  as  the  law  is  silent  as 
(0  the  circumstances  under  which  the  Ses- 
sions Judge  is  competent  to  order  a  commit- 
tnent,  and  as  the  point  is  not  raised  before 
08,  I  do  not  think  it  necessary  to  say  any- 
fhing  more  on  that  subject. 


The  nth  March  1867. 

Presmi  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Misdirsotioii— Acquittal  (Jndfi^  when  to  diar(0 

for). 

Queen  versus  Greedhary  Manjee. 

Commitiid  by  the  Deputy  MagistreUey  and 
tried  by  the  Sessions  Judge  of  Moor" 
shedabadf  on  a  charge  of  assemhlihg  f6t 
the  purpose  of  committing  daeoity. 

Where  there  is  00  evidence  against  a  prisoner,  the 
Judge  ought  to  charge  the  Jury  for  an  acquittal,  and 
not  leave  the  Jury  to  say  whether  the  prisoner  is 
guilty  or  not. 

GloveTy  y. — The  record  of  this  case  has 
been  sent  up,  and  from  it  it  appears  that, 
with  the  exception  of  Greedhaiy's  state- 
ment before  the  Deputy  Magistrate,  there 
was  no  evidence  of  any  kind  against  him. 

This  statement  does  not  go  the  length  of 
a  confession.  The  prisoner  admitted,  indeed, 
that  he  had  accompanied  the  dacoits  for  a 
short  distance,  but  declared  that  he  had 
turned  back  almost  immediately,  and  had 
had  nothing  to  do  with  the  d&coity  that 
afterwards  took  place,  and  did  not  know 
that  such  an  offence  was  in  contemplation. 

If  this  statement  be  used  against  the 
prisoner,  it  must  be  taken  in  its  entirety; 
and  it  is  no  evidence,  eithef  direct  or  pre- 
sumptive, to  prove  that  Greedhary  com- 
mitted tlie  daeoity. 

This  being  the  case,  the  Jury  should  have 
been  directed  to  find  a  verdict  of  "not 
guilty''  against  this  prisoner,  and  the  Ses- 
sions Ju(%e  was,  I  consider,  wrong  in 
leaving  it  to  the  Jury  to  say  whether  Gree- 
dhary was  or  was  not  guilty.  There  was  no 
evidence  against  him  at  all.  **~~  " 

I  would  quash  the  conviction  as  being 
founded  on  a  misdirection  to  the  Jury,  and 
release  the  prisoner. 

Kemp,  y, — I  quite  concur  that  there  has 
been  a  misdirection  to  the  Jury  in  the  case 
of  the  prisoner  Greedhary ;  his  case  ought 
to  have  been  wholly   withdrawn  from  the 


consideration  of  the  Jury  ;  and  the  Judge 
I  think  the  application  must  be  refused.      I  ought  to  have  instructed  them  in  unmistake- 
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able  terms  that  there  was  no  evidence  what-  ' 
ever  against  this  prisoner,  and  that  it  was 
their  duty  to  acquit  htm. 

It  is  useless  to  set  aside  the  verdict  on  the 
ground  of  misdirection,  and  to  order  that  a 
new  trial  be  had  regarding  this  prisoner,  for 
there  is,  admittedly,  no  evidence  to  go  to  a 
Jury.  I,  therefore,  concur  in  quashing  the 
conviction,  and  in  directing  the  immediate 
release  of  the  prisoner. 

I  observe  that  the  Judge  did  not  concur 
in  the  verdict  against  the  prisoner.  Had 
he  charged  the  Jury,  pointing  out  to  them 
that  there  was  no  legal  evidence  against  the 
prisoner,  and  directed  them  to  acquit,  the 
conviction  would  not  have  taken  place. 


The  nth  March  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Amends— Theft. 

Chootoo  Dhoon  Bharbhonia  versus  Abdool 
Meah  and  others. 

Reference  under  Section  ^j^,  Code  of 
Criminal  Procedure, 

Amends  cannot  be  awarded  in  a  case  of  theft. 

Glover y  J, — It  has  been  frequently  ruled 
by  this  Court  that  amends  cannot  be  award- 
ed in  a  case  of  theft,  inasmuch  as  trials  for 
theft  do  not  come  under  Chapter  XV.  of  the 
Procedure  Code. 

The  Deputy  Magistrate's  order  is,  there- 
fore, quashed,  and  the  fine,  if  realized,  will 
be  given  back  to  the  complainant. 


Tlie  iiih  March  1867. 

Present: 

The  Hon  ble  F.  B.  Kemp  and  F.A. 
Glover,  Judges, 

Contempt  of  Court — Fugitive  oiefids. 

Criminal  Jurisdiction. 

Queen  versus  Madhoosanm. 

Referred  under  Section  434^  Act  Xl^ 
186 1,  and  Circular  Order  No.  18.  it 
the  JSth  July  j86j, 

m 

An  order  striking  off  a  case  on'  account  erf  die 
prospect  of  bringing  the  guilty  parties  to  tml 
dispose  of  the  question  of  contempt  of  Owt 
out  of  the  fact  of  the  accused  having  abscM^I 
evade  justice. 

Kemp,  y, — We   are  of  opinion  thai 
proceedings    of    the    Assistant    Magi 
Mr.  Merington,  are  strictly  legal.    The 
was   not   struck   off   the    file,    because 
accused  person,  Madhoosurun,  had 
himself  of  the  crime   charged,  but  si 
because    there    then   appeared  to  be 
prospect  of  bringing  the    guilty  paitie5| 
trial.     Madhoosurun    was    absconding 
evading  the  warrant  of  the  Magistrate: 
property  was  therefore   attached  under 
provisions  of  Section   184  of  the  Code 
Criminal    Procedure.     He    did    not  a{¥| 
within  the  time  specified  in  the  procl 
of  attachment,  and  an  order,  declaring 
property    to    be    at    the    disposal   of 
Government  and  for  its  sale  after  the 
tion  of  six  months,  was  issued.    M; 
surun    then    thought    proper    to   su 
himself,  and  he  sets  up  an  alibi,  stating 
he     was     at    Muttra,     and     that    be 
not      abscond     or     conceal     himself 
the  purpose  of  evading  justice.    This 
the   Assistant  Magistrate  found   to  be 
proved,  and  ordered  the  sale  of  the  pi 
under  Section  185  of  the  Code  of  Cii 
Procedure.    The  Sessions  Judge  is 
in  error  in  supposing  that  the  order 
off  the  case  disposed  of  the  question  o(| 
contempt  of  Court  arising  out  of  the 
Madhoosurun  having  absconded   to 
justice. 
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The  I  ith  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sections  307  and  594,  Penal  Code— Transporta- 
tion. 

Queen  versus  Bhamour  Doosadh. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Shahabad,  on  a 
charge  0/ attempt  to  murder. 

Neither  under  Section  307  nor  under  Section  394  of 
the  Penal  Code,  can  a  prisoner  be  sentenced  to  14  years  * 
transportation,  the  punishment  awardable  under  those 
Sections  being  transportation  for  life,  or  rigorous  im- 
prisonment for  10  years  with  fine. 

Glover,  J, — It  is  fully  proved  that  the 
prisoner  attempted  to  murder  ,the  child 
Meenoo,  and  would  have  succeeded  in  doing 
so,  but  for  the  appearance  of  the  witnesses 
Nos.  2,  3,  and  4.  It  is  also  proved  that  he 
robbed  the  child  of  his  ornaments,  and  we 
therefore  affirm  the  conviction. 

But  neither  under  Section  307,  nor  Sec- 
tion 394,  could  the  prisoner  be  sentenced  to 
14  years'  transportation;  the  punishment 
that  can  be  awarded  under  those  Sections  is 
transportation  for  life,  or  rigorous  imprison- 
ment for  10  years  with  fine.  The  offence, 
though  comprised  under  two  Sections  of  the 
Code,  was  in  reality  one  and  the  same,  inas- 
much as  the  attempt  at  murder  was  commit- 
ted in  furtherance  of  the  robbery. 

Had  the  Sessions  Judge  sentenced  the 
prisoner  to  the  heavier  penalty,  we  should 
not  have  interfered  ;  for  the  crime  was  of  a 
particularly  brutal  character,  and  only  re- 
moved from  murder  by  an  accident. 

It  appears,  also,  that  the  prisoner  is  a  man 
of  very  bad  character,  and  had  only  shortly 
before  been  released  from  jail  after  a  sen- 
tence of  3  years'  rigorous  imprisonment  for 
robbery. 

As  a  Court  of  Appeal,  this  Court  must 
quash  the  sentence  of  the  Sessions  Judge  as 
one  not  provided  by  law  for  the  crime  of 
which  th^  prisoner  has  been  found  guilty, 
and,  under  Section  419  of  the  Code  of  Crimi- 
nal Procedure,  pass  the  legal  sentence  of  10 
years'  transportation  awarded  under  Section 
59,  Penal  Code,  in  lieu  of  rigorous  imprison- 
ment for  the  same  period. 


The  nth  March  1867. 

Present  : 

The  Hon'ble  W.  S.  Selon-Karr,  Judge. 

Confession. 
Queen  versus  Jhurree  arid  another. 

Qommitted  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Patna,  on  a  charge 
of  retaining  stolen  property, 

A  voluntary  and  genuine  confession  is  legal  and  si^- 
cient  proof  of  gt^ilt. 

The  confession  of  Bechoo  is  conclusive 
evidence  against  him  if  it  be  believed ;  it 
speaks  to  his  having  accompanied  the 
dacoits  in  order  to  commit  a  dacoity,  and 
to  his  having  been  captured,  because  he 
could  not  run  away  as  fast  as  the  others, 
who  were  young  men. 

I  do  not  quite  understand  why  the  Sessions 
Judge  told  the  Jury  that  the  confession  was 
evidence,  but  was  not  absolutely  conclusive. 
The  question  for  consideration  was,  whether 
the  confession  was  voluntary  and  genuine ; 
and,  if  no  reasonable  doubt  arose  on  these 
points,  the  confession  was  legal  and  suffici- 
ent proof  of  guilt. 

As  regards  the  conviction  of  Jhurree  for 
retaining  the  iron-pots  knowing  them  to  have 
been  stolen,  there  does  not  seem  to  me  to 
be  an  absolute  deficiency  of  legal  evidence. 
The  case  resolved  itself  into  evidence  of 
ownership  given  by  the  complainant  only, 
and  tbe  assertion  of  Jhurree  on  the  other 
hand,  unsupported  by  any  evidence. 

I  do  not  find  that  any  one  but  the  prose- 
cutor has  positively  sworn  to  the  iron-pots 
as  those  of  the  prosecutor;  but  the  defence 
is  a  failure  ;  and  one  witness  for  the  prosecu- 
tion does  swear  that  Jhurree  has  no  iron- 
pot  of  his  own. 

I  can  discover  nothing  in  the  convictions 
wrong  in  law,  and  reject  the  appeals. 
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The  nth  March  1867.   • 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Itunnity. 

Queen  versus  Pursoram  Doss. 

Committed  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Oya^  on  a 
charge  of  culpable  homicide  amounting 
to  murder* 

Case  in  which  tho  prisoner,^  notwithstanding  that  he 
had  been  convicted  by  the  Sessions  J udre,  was  acquitted 
by  the  High  Court  on  the  ground  of  insanity  under 
Section  393  of  the  Code  of  Criminal  Procedure,  and 
directed  to  be  kept  in  safe  custody,  pending  the  orders 
of  the  Local  Government  to  be  applied  for  by  the  Judge. 

Glover,  J, — There  can  be  no  reasonable 
doubt,  I.  think,  that  the  prisoner  killed 
the  deceased  Hajjam.  He  was  seen  walking 
round  the  body  nourishing  a  lattee,  and  using 
abusive  and  tnreatening  language,  by  two 
witnesses,  who,  although  they  did  not  go 
quite  close  to  him  in  consequence  of  his 
violent  manner,  were  near  enough  to  be 
certain  of  their  identification,  and  who  de- 
pose most  positively  that  the  prisoner  is 
the  man  they  saw.  These  witnesses  had, 
moreover,  the  advantage  of  seeing  the  pri- 
soner again  almost  immediately  afterwards, 
when  they  assisted  in  arresting  and  taking 
him  to  the  police  station  after  the  attack 
and  robbery  of  the  Chooliharas. 

The  men,  who  were  attacked  by  the  pri- 
soner, and  who  eventually,  with  the  help  of 
witnesses  Nos.  i  and  J,  secured  him,  corro- 
borate the  former  evidence  to  a  certain  ex- 
tent, and  the  state  of  the  prisoner's  clothes 
and  bands  (covered  with  blood)  is  a  further 
corroboration. 

It  is  proved,  then,  that  the  prisoner 
was  seen  flourishing  a  lattee  over  a»  dead 
body  covered  with  wounds  and  bleeding, 
and  that  his  hands  and  a  turban  which  was 
twisted  round  his  waist  were  covered  with 
blood.  He  was  arrested  a  few  minutes  later 
(in  the  midst  of  a  violent  attack  upon  a 
party  of  travellers)  in  the  same  condition, 
and  was,  after  a  hard  struggle,  carried  off  in 
custody.  I  think  that  this  evidence  is  suffi- 
cient to  prove  that  the  prisoner  was  the 
man  who  killed  the  Hajjam,  and  so  far  1 
agree  with  the  Sessions  Judge. 

The  important  question  remains,  what 
was  the  prisoner's  state  of  mind  when  he 

did  so  ? 

The  Judge's  opinion  of  the  prisoner  formed 
from  personal  observation  was  ''  that  the 
''prisoner    may    not    actually    be    insane, 


"still  he  is  eccentric  to  a  degree.  Hcisqnifc 
''  unable  to  meet  a  man's  eye,  has  a  fiid 
'*  and  uneasy  look,  talks  rationally  enoagbc 
'*  times,  and  then  suddenly  changes  the  poi&i 
''  of  his  talk  without  rhyme  Or  reason :  t 
''  one  moment  he  is  placid,  at  another  vdA 
"  and  abusive." 

The  Judge  also  found  that  there  w 
no  sufficient  proof  that  the  prisoner  «k 
under  the  influence  of  any  intoxid^ 
drug  when  he  committed  the  offence. 

He  convicted  him  of  the  murder,  soi 
held  (rather  inconsistently  I  think)  liii 
to  be  a  responsible  agent,  atthotigh,  b 
reasons  not  given,  he  considered  a  sentefioe 
of  transportation  for  life  a  sufficient  |Hini^ 
ment. 

He  has  gone  very  laboriously  into  tlasl 
case,  and  has  apparently  left  no  means  u» 
employed  to  arrive  at '  what  was  the  pn*l 
soner's  state  of  mind,  but  I  am  constniodl 
to  differ  from  hia  conclusions* 

I  may  remark  in  passing  that  the  Jttdj 
has    somewhat    mistaken    the    purport 
the    enquiry '  into   the    prisoner's    suit 
by  referring    it    more    particalarly  to 
present  state  of    the  prisoner,  rather  tt 
to  what  it  was  at  the  time  the  offence 
committed.    No  doubt,  the  enquiry  vas 
cessary  on  both  points ;  but  the  result  of 
on  the  former  point  would  only  have  aSe 
ed  the  prisoner's  being  tried,  whilst  on 
other   it   would   determine   judgment 
trial.     As  the  whole  of  the  evidence,  hoi 
ever,  is  now  before  this  Court  on  appeal, 
mistake  is  of  no  practical  importance. 

After  a  careful  perusal  of  that  evid( 
I  am  of  opinion  that  the  prisoner 
have  been  acquitted  on  the  ground  that, 
the  time  the  offence  was  committed,  he 
by  reason  of  unsoundness  of  mind,  it 
pable  of  knowing  the   nature   of  the 
charged. 

I  will  consider  the  evidence  <tf  4c 
secution-witnesses  in  order. 

And,  first,  as  to  the  appearance  vi 
manner  of  the  prisoner  when  first  sed 
by  the  corpse  xA  the  murdered  man,  Rvfi^ 
nath  and  Cawput,  witnesses  Nos.  i  and  1  fl? 
that  he  was  walking  about  the  body,  vfakk 
was  lying  on  a  frequented  road  throog^ 
the  jungle,  lattee  in  hand^  gesticuIatiB| 
and  using  violently  abusive  language.  Wit- 
ness No.  4,  Dkomun,  saw  a  man  (^ho,  fron 
the  other  evidence^  must  have  been  tlie 
prisoner)  sitting  up  in  a  tree  beneai 
which  a  horse  was  tied»  and  shouting  at  tic 
top  of  his  voice  "  hu8h»  hush."  The  ChooS- 
haras,  witnesses  Nos.  6,  7,  and  8,  depose  tbtfs 
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after  the  prisoner  had  attacked  them,  he 
broke  open  their  piiiara,  took  out  the 
sutioo,  part  of  which  he  ate,  and  part  threw 
away,  fbced  a  pair  of  earrings  which  were 
in  the  box  in  his  ears,  throwing  another 
golden  ornament  (a  dhuntee)  into  the  jun- 
gle, and  behaved  otherwise  in  an  extra- 
vagant manner.  The  other  two  witnesses, 
who  came  up  on  hearing  the  noise,  depose 
to  the  same  effect;  and  all  add  that  the 
prisoner  was  outrageously  abusive  and 
violent,  and  fought  them  with  his  latiee 
for  several  minutes  before  he  was  over- 
powered. 

The  Sub-Inspector  of  Police,  witness  No. 
I  a,  states  that,  after  his  arrest,  the  prisoner 
was  **  violent  when  interfered  with,  jabbered 
a  good  deal  to  himself,  and  again  was  rational 
at  times."  He  adds  that  "the  prisoner  did 
"not  appear  to  have  partaken. of  bhang  or 
**  such  like  drug ;  he  was  sometimes  in  his 
'*  senses,  sometimes  out  of  his  senses  ;"  and 
again,  *'  I  put  handcuffs  on  him,  as  I  was 
^'  afraid  he  would  commit  violence  ;''  and 
again,  '*  he  talked  on  several  subjects  to  the 
<•  people  about  him,  sometimes  in  reason,  and 
*'  then  he  would  burst  out  all  of  a  sudden,  and 
**  become  very  violent  and  uproarious." 

This  witness  also  deposed  that  the 
priaoner  admitted  to  him  his  having 
killed  the  Hajjam,  staling  that,  as  he  was 
mtting  up  in  a  tree,  the  deceased  came 
iindemeath  and  grinned  at  him,  on  which 
he  descended  and  killed  him  with  his  latin, 
I  allude  to  this  with  reference  to  the  man's 
state  of  mind  only. 

This  was  the  evidence  as  to  prisoner's 
behaviour  at  the  time  the  crime  was  com- 
mitted ;  and  it  appears  to  me  inconsistent 
with  any  other  hypothesis  than  that  the 
man  was,  from  whatever  cause,  mad  at  the 
time  in  question.  The  Civil  Surgeon,  Dr. 
Russell,  was  examined  on  two  several  occasions. 
After  he  had  had  considerable  opportunity  of 
observing  the  prisoner,  the  gist  of  both  de- 
positions is  to  the  effect  that  he  did  not 
consider  the  prisoner  to  be  of  unsound  mind 
at  present,  but  that  he  might  be  subject 
to  attacks  of  mania  with  lucid  intervals. 
Dr.  Russell  adds:  ''  I  think  him  eccentric, 
and  he  has  a  haggard  and  care-worn  ex- 
pression of  countenance — in  fact,  his  physiog- 
nomy is  altogether  peculiar." 

This  evidence  shews  that,  although  ec- 
centric, the  prisoner  is  now  sane,  and  was, 
therefore,  properly  put  on  his  trial  ;  but  it 
in  no  way  invalidates  the  evidence  detailed 
above  ;  on  the  contrary,  it  rather  strengthens 
it. 


Then,  with  regard  to  prisoner's  state  be- 
fore the  occurrence  of  the  murder.  Ramjoo 
Lall  deposes  that,  some  days  before  the 
prisoner's  arrest  on  the  present  charge  (the 
precise  date  is  not  given,  but  the  time  would 
be  under  a  month),  he  was  running  about 
the  village,  throwing  stones  at  the  boys, 
and  abusing  them  ;  that  he  entered  the  wit- 
ness's house,  and  tried  to  carry  o£F  his  little 
girl,  and  generally  conducted  himself  strange- 

I  may  remark  here  that  this  witness,  as 
well  as  the  succeeding  ones,  gave  a  much 
more  highly-colored  account  of  the  peti- 
tioner's behaviour  to  the  Assistant  Super- 
intendent of  Police,  who  conducted  a  local 
enquiry  on  the  subject.  They  then  said  plain- 
ly that  the  prisoner  was  both  insane  and  dan- 
gerous. The  Judge  has  noticed  the  fact, 
and  attributes  it  to  the  endeavour  of  the 
Police  Sub-Inspector  to  hush  the  matter  up, 
lest  he  should  be  called  to  account  for 
allowing  a  dangerous  lunatic  to  go  so  long 
at  large. 

Ram  Sohai  states  that  the  prisoner  at  the 
same  time  and'  place  entered  the  village- 
temple,  and  flung  away  all  the  flowers  and 
offerings,  threw  stones,  and  abused  people 
generally. 

Jugul  Singh  deposes  to  the  same  effect 
as  regards  throwing  stones  and  abuse,  and 
adds  that  the  villagers  were  much  frighten- 
ed at  the  prisoner,  as  he  was  more  violent 
than  on  former  occasions.  This  witness 
further  gives  his  opinion  that  the  prisoner 
was  insane  at  the  time. 

Three  other  witnesses,  Ramnath,  Choonee, 
and  Beharee,  de]>ose  much  in  the  same  man- 
ner. They  state  that,  just  before  the  murder 
was  committed,  prisoner  behaved  in  an  ex- 
traordinary manner,  and  that  they  all  con- 
sidered him  as  **  pagul." 

Mohaput  Singh  deposes  to  the  prisoner 
having  came  to  his  house  on  horse-back  (this 
mention  of  the  horse  is  corroborative  of  the 
evidence  of  the  first  three  witnesses  Nos.  i,  2, 
and  4,  who  state  that,  when  they  first  saw 
the  prisoner  in  the  jangle,  he  had  a  horse 
with  him  tied  to  a  tree)  in  February  on 
the  day  of  the  murder;  that  he  did  not  seem 
mad;  but  that  he  behaved  oddly,  sang  a 
great  part  of  the  night,  and  vociferated  con- 
siderably at  times.  This  witness  adds  that 
he  thought  the  prisoner  out  of  his  mind 
at  the  time. 

The  chowkeedar  of  Korai  saw  the  pri- 
soner the  night  before  the  murder.  He  was 
singing  and  talking  to  himself,  but  did  not 
do   anything   particularly  out  of   the   way. 
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Now;  it  appears  to  me  impossible  on  this 
evidence,  which,  it  must  be  remembered, 
was  not  volunteered,  as  would  have  been 
the  case  had  it  been  desired  to  get  up  a 
case  of  insanity  in  favor  of  the  prisoner, 
but  rather  extracted  from  the  witnesses  af- 
ter much  difficulty,  and  a  lengthened  en- 
quiry, to  declare  that  the  prisoner,  a  wander- 
ing fukeer  from  Central  India,  was, 
when  he  committed  this  murder,  in  such  a 
state  of  mind  as  to  know  that  what  he 
was  doing  was  wrong  and  contrary  to  law. 

It  seems  clear  that,  before  it  occurred, 
Pursoram  was  considered  insane  by  all 
who  knew  or  saw  him ;  and  that,  at  the 
time  of  the  murder  itself,  his  acts  were 
those  of  a  man  either  insane  by  the  act  of 
God,  or  who  had  made  himself  insane  by 
the  use  of  intoxicating  drugs.  There  is  no 
proof  of  the  latter  contention.  Indeed,  the 
evidence  is  against  the  supposition  that 
the  prisoner,  when  arrested,  was  under  the 
influence  of  ganja  or  any  similar  drug. 
That  be  may  be  sane  now,  and  that  he  may 
hereafter  remain  so,  is  probable,  but  that 
has  nothing  to  do  with  the  question. 

I  would  acquit  the  prisoner  of  the  charge 
of  murder,  as  also  of  the  charge  ot  robber}-, 
of  which  he  has  been  convicted  in  another 
case,  that  of  the  Chooliharas  adverted  to  in 
the  coarse  of  these  remarks,  and  of  which 
the  evidence  is  put  up  with  this  record,  on 
the  ground  of  insanity  under  Section 
393>  Code  of  Criminal  Procedure,  and  would 
direct  that,  under  Section  394  of  the  Code, 
he  be  kept  in  safe  custody  until  the  orders 
of  the  Local  Government,  which,  the  Sessions 
Judge  should  apply  for,  be  obtained  regard- 
ing him. 

Kemp,  y, — I  entirely  concur. 


The  nth  March  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Witness  (accused  person  discharged  by  Magis- 
trate for  want  of  evidence). 

Queen  versus  Behary  Lall  Bose. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Jessore, 
on  a  charge  of  abetting  the  fraudulent 
use  as  genuine  of  a  forged  document. 

There  is  no  law  or  principle  which  prevents  a  person 
who  has  been  suspected  and  charged  with  an  offence, 
but  discharged  by  the  Magistrate  for  want  of  evidence, 
being  afterwards  admitted  as  a  witness  for  the 
prosecution. 


Norman,  J. — The  prisoner  has  been  c«- 
victed  on  a  trial  held  by  the  Sessions  }ii^ 
of  Jessore  of  knowingly  usin^  a  forged  o^ 
of  a  chittah.  The  Assessors  would  ^vt 
acquitted  him. 

It  was  proved  that  the  prisoner  obuiie: 
the  copy  of  a  chittah  from  the  Office  of  h 
Collector  from  the  writer  thereof,  one  Gro- 
dhur  Chowdhry.  Chunder  Coomar  ki 
proved  that  he  examined  it  bef(H«  i:  '£.[ 
the  office,  and  that,  when  he  did  so.  it 
words  interpolated  **  Da  Dinonaih"  in  tar 
place,  and  "  D  Dinonath"  in  smother  ««| 
not  in  it. 

The  prisoner  delivered  the  document  fio 
father    Ram    Lochun,    who    g^ave    it  to 
vakeel  for  the   purpose   of    filing  it  in 
Moonsiff's  Court  in  a  suit  by   Ram 
against  Dinonath.     The   vakeel    states 
when  he  received  the  copy  of  the  chittah, 
had  on  it  the  words  "  Da  Dinonath,"  wl 
were  those  which  made  it  important  as 
dence  for  his  client. 

The  Sessions  Judge  has  acquitted 
Lochun  of  the  forgery. 

The  question  really  is  vrhether  there 
sufficient  evidence  that  the  forgery 
committed  by  Behary  Lall,  or  that  the 
ment  was  used  by  him  knowing  it  was  f< 
ed.  An  inspection  of  the  document 
that,  if  not  actually  forged  by  Greedbnr 
any  of  the  amlah  of  the  Collector's 
it  must  at  least  have  been  prepared  for 
purpose  of  being  altered,  a  space  having 
left  in  the  copy,  which  appears  not  to 
in  the  original,  leaving  room  for  the 
"  Da  Dinonath  "  to  be  written  in. 
Lall  gives  no  evidence  to  shew  that, 
in  his  possession,  the  words  **  Da  Dinonadi| 
were  not  in  it.  There  appears  no  reason 
he  would  have  applied  for  a  copy  of 
chittah,  unless  these  words  were  to  be 
it;  because  it  does  not  appear  that,  wit 
these  words,  it  would  have  advanced 
interest  of  the  plaintiff.  The  Judge  ol 
that  Ram  Lochun  is  a  feeble  old  man,  66  \i 
of  age.  Behary  Lall  is  his  son  and  heir 
took  an  active  part  in  managing  his 
for  him. 

The  Judge  obser\'es,  too,  that  his  inu 
in  the  suit  was  as  strong  or  stronger 
that  of  his  father. 

We  think,  therefore,  that  it  is  pretty 
ly  shewn  that  the  forgery  must  kave 
contrived   before   the  document   came  u 
the  hands  of  Ram  Lochun.  The  fact  that 
prisoner  handed  the  document  to  his  fatl 
to  give  to  the  vakeel  will  not  avail  the  ( 
soner,  because  he  does  not  attempt  to  pre 
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that  he  handed  it  over  in  the  same  state 
in  which  he  received  it.  He,  and  not  the 
Collectorate  amlah,  knew  what  it  was  he  was 
required  to  prove  before  the  MoonsifiF.  He, 
and  not  they,  had  an  interest  in  it,  and  would 
derive  a  benefit  from  the  aheration  of  the 
document.  We  think  that  the  only  reason- 
able inference  from  the  fact  is  that  the  do- 
cument must  have  been  forged  while  under 
his  control,  or  at  least  at  his  instigation. 

Mr.  Jackson  attempted  to  argue  that  the 
evidence  of  Greedhur  was  not  admissible, 
because  he  had  been  at  one  time  charged 
before  the  Magistrate  as  an  accomplice,  and 
bad  neither  been  acquitted  nor  pardoned. 

We  think  that  there  is  absolutely  nothing 
in  the  point.  There  is  no  law  or  principle 
which  prevents  a  person  who  has  been  sus- 
pected and  charged  with  an  offence,  but  dis- 
charged by  the  Magistrate  for  want  of 
evidence,  being  afterwards  admitted  as  a 
witness  for  the  prosecution.  Greedhur  would 
probably  have  rejected  an  offer  of  pardon, 
for  it  would  have  ruined  him.  He  could 
not  have  been  acquitted,  for  he  was  never 
committed  for  trial. 


The  1 8th  March  1867. 

Present : 

Thfe  Hon'ble  W.  S.  Seton-Karr  and 
Shumbhoonath  Pundit,  Judges, 

Wittaesses  (Examination  of  Prosecutor's)— 
Acquittal  of  prisoner. 

Queen  versus  Sreenath  Mookopadhia  and 

others. 

Referred  under  Section  434^  Act  XXV.  of 
i86r,    and    Circular    Order^    dated   r^th 
July  1863,  No,  18. 

A  Magistrate  cannot  decide  the  case  of  a  prosecutor 
rithout  examining  his  witnesses.  If,  ppon  such  trial, 
le  finds  that  the  prosecutor  has  no  right  to  bring  a 
riminal  charge,  he  should  acquit  the  prisoner  on  that 
round. 

Pundit,  J, — Wk  agree  with  the  Sessions 
fudge  in  holding  that  the  Magistrate  should 
lOt  have  decided  the  case  of  the  prosecutor 
irithout  examining  his  witnesses.  The  order 
rf  the  Magistrate  must,  therefore,  be  quashed, 
tnd  he  must  re-try  the  case  of  the  prosecutor. 
•  Vol.  VII. 


The  Magistrate,  after  he  has  tried  the 
prosecutor's  case  properly,  may,  if  he  finds 
that  the  prosecutor  has  no  right  to  bring  a 
<:riminal  charge  at  all,  decide  so ;  but  in  that 
case  the  prisoner  must  be  acquitted  on  that 
ground - 


The  1 8th  March  1867. 

Present  : 

The  Hon^le  W.  S.  Seton-Karr  and 
Shumbhoonath  Pundit,  Judges, 

Irregfularity—Sentence  against   prisoners  not 
present— -Disputes  about  water-rights. 

Reference  by  Mr.  W.  A  ins  lie.  Sessions  Judge 
of  Patna,  dated  the  2^th  February  iSS'j, 

Queen  versus  Ramnath  and  others. 

'  A  sentence  of  imprisonment  by  the  Mag^stnte  was 
quashed  as  against  those  prisoners  who  were  hot  present, 
and  had  not  been  heard  in  their  defence. 

In  deciding  a  dispute  as  to  a  right  of  water,  the 
Magistrate  must'rfollow  strictly  the  course  pointed 
out  by  Chapter  XXII.  of  the  Code  of  Criminal  Pro- 
cedure. 

Case. — Under  Section  434  of  the  Crimi- 
nal Procedure  Code  and  Circular  Order  No. 
18,  dated  15th  July  1863,  I  have  the  honor 
to  submit  the  records  of  the  Magistrate's 
proceedings  in  the  case  of  Ramnath  and 
others,  convicted  by  Deputy  Magistrate 
Syud  Azum  OoddeeaHossein  Khan,  C.  S.  I., 
of  the  offence  of  being  members  of  an 
unlawful  assembly. 

A'  charge  was  preferred  by  Doolar 
Mahto  against  Dusruth  Mahto  and  others 
of  rioting,  the  cause  of  the  riot  being  a 
dispute  about  water-rights.  On  behalf  of 
the  accused,  one  of  whom  appeared  in  per- 
son, and  two  by  mooktear,  it  was  pleaded 
that  they  had  a  right  to  the  use  of  the  water, 
which  the  prosecutor  alleged  that  they  were 
unlawfully  and  forcibly  appropriating. 
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Five  of  the  persons  summoned  did  not, 
as  far  as  the  record  shows,  put  in  an  appear- 
ance. The  Deputy  Magistrate  recorded  the 
examination  of  one  of  the  accused  only, 
namely  Dusruth,  who  was  in  personal 
attendance.  After  completing  his  enquiry, 
he  came  to  the  conclusion  that  no  actual 
violence  had  been  committed,  but  that  the 
accused  had  no  right  to  the  use  of  the  water 
as  claimed  by  them.  He  does  not  state  spe- 
cially of  what  oflEence  he  found  the  accused 
guilty;  but  it  is  clear  from  the  terms  of  his 
decision  that  it  was  of  being  members  of  an 
unlawful  assembly,  he  sentenced  all  the 
parties  summoned  to  a  fine  of  rupees  lo 
each,  and  in  default  of  payment  to  a  week's 
imprisonment.  The  three  persons,  who  were 
present  personally  or  by  agent,  paid  the  fine. 
The  case  has  been  brought  before  me  under 
Section  434  of  the  Criminal  Procedure  Code 
on  two  grounds  :^rj//v,  that  the  sentence,  as 
against  those  not  present  and  not  put  on 
their  defence,,  is  illegal ;  and,  secondly,  that  a 
finding  as  to  the  right  of  irrigation  has 
been  improperly  recorded. 

On  both  grounds,  I  think,  the  pro- 
ceedings are  open  to  objection.  I  called  on 
the  Deputy  Magistrate  to  explain  how  he 
had  sentenced  persons  unheard,  if,  as  repre- 
sented by  the  petitioners,  he  had  actually 
done  so ;  and  why  he  had  passed  a  sentence 
of  imprisonment  against  those  who  were 
not  personally  present.  As  the  fine  had 
been  paid  up  by  the  mooktears  of  the  two 
persons  represented  by  agent,  this  latter  part 
of  his  order  has  become  immaterial  in  the 
particular  case.  In  respect  of  the  sentence 
on  persons  wholly  unrepresented,  the  De- 
puty Magistrate  has  submitted  an  explana- 
tion, which  I  hold  to  be  insufficient.  I  have 
no  doubt  that  he  believed  that  the  parties 
were  before  him,  but  there  is  no  evidence 
that  they  were  so;  and  it  is  clear  that  great 
laxity  must  prevail  in  his  office  when  there 
is  no  means  of  ascertaining  from  the  office- 
records  or  the  record  of  the  case  whether 
accused  persons  have  attended  in  answer  to 
a  summons  or  not.  1  think  it  must  be  held 
that  these  persons  have  not  attended;  and 
that  the  sentence  as  against  them  is  wholly 
irregular.  These  persons  are  named  Ram- 
nath,  Dana,  Rajaram,  Pertab,  and  Munraj. 
I  propose  that  the  sentence  on  these  men 
should  be  quashed ;  and  the  Deputy  Magis- 
trate directed  to  re-summon  them,  and  take 
their  defence,  and  pass  such  legal  order  as 
may  seem  right  in  completing  the  case.  In 
respect  of  the  two  represented  by  agent. 
Ram  Lall  and  Khooblall,  although  the  nature 


of  the  defence  is  not  recorded,  I  dom 
propose  any  interference.  Chapter  XV. die 
Criminal  Procedure  Code  does  not  abs^ 
ly  require  that  the  examination  of  th 
accused  should  be  recorded  ;  and  it  isenk 
that  their  defence  was  substaotialir  'a 
they  had  a  right  of  user ;  and  that,  as  i 
them,  there  has  been  a  fair  and  co&if^ 
hearing,  and  not  a  legal  order  vitkist:: 
Magistrate's  competency. 

4.  On  the  second  objection  takea,  1 
think  that  the  petitioners  are  right  in  so  i 
as  that  no  proceedmgs  were  instituted  oat , 
Chapter  XXV.  of  the  Procedure  Code;Bij 
as  the  finding  is  not  that  the  accused  aaS 
in  defence  of  a  right  or  supposed  A 
which  was  being  invaded  by  the  oppoc 
party,  but  that  they  assembled  in  a  iss 
party  to  enforce  a  right,  the  ofifence  of  bdi[ 
members  of  an  unlawful  assembly  is  ako^ 
ther  independent  of  the  existence  or  a* 
existence  of  the  right,  the  finding  as  to  tk 
right  to  use  the  water  was  unnecessary  aJ 
irregular  in  form.  I  propose  that  this  &i£? 
should  be  absolutely  quashed,  leaving  ii* 
the  Magistrate  to  originate  a  proceed 
under  Chapter  XXII.  in  due  fonn,  ^li 
considers  the  same  necessary. 

The  Judgment  0/ the  High  Court  "ss: 
passed  as  follows  by — 

-Selon-Karr,  J, — We  concur  with  k 
Sessions  Judge. 

The  administration  of  the  business  oi'i 
Court  seems  to  have  been  conducted  in  i* 
Deputy  Magistrate  with  much  laxity.  Ife 
cannot  conclude  that  the  five  defends* ' 
whose  cases  are  referred  to  us,  were  itA 
present  in  Court,  and  we  set  aside  ibitf* 
of  the  Deputy  Magistrate's  order  tfci 
refers  to  them.  The  Deputy  MagfiU* 
will  summon  these  parties  again,  and  ■ 
take  their  defence  and  evidence  if  profit^ 
If  the  parties  desire  it,  they  shodd  ^ 
afforded  an  opportunity  of  cross-exaims^ 
the  witnesses  for  the  prosecution.  Wfc» 
the  trial  has  been  properly  held  and  c# 
pleted,  the  Deputy  Magistrate  will  *• 
pass  such  orders  as  may  be  proper. 

We  also  quash  that  part  of  the  Cob" 
order  which  relates  to  the  right  of  ^ 
If  the  Court  intends  to  decide  this  ^ 
it  must  follow  strictly  the  course  p^ 
out  by  Chapter  XXII.  of  the  Code  of  Cram 
Procedure.  ^ 

The  order  relating  to  three  of  the  dei^ 
ants,  as  noticed  by  the  Sessions  Judgtr  • 
stand  good. 
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The  19th  March  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Shutnbhoonath  Pundit,  Judges. 

Penal  Code — Punishment. 

Queen  versus  Hossein  Ally. 

Criminal  Jurisdiction. 

Case  revised  under  Seciion  40^,  Code  of 
Criminal  Procedure, 

Where  a  prisoner,  convicted  of  murder  against  the 
opinion  of  the  Assessors,  was  sentenced  to  transporta- 
3on  for  life,  the  Higfh  Court  reduced  the  sentence  to  lo 
gears'  rijjorous  imprisonment,  remarking  on  the  severity 
>f  the  Penal  Code  and  on  the  necessity  of  administer- 
n%  it  so  as  to  make  it  apply  to  the  various  {i^radations 
ind  deg-rees  of  crime  in  tnis  country. 

Seion-Karr,  J, — This  case  has  been  called 
or  by  the  Judge  in  the  English  Depart- 
nent,  and  has  been  laid  before  us  under 
Section  405  as  a  Court  of  Revision. 

The  case  has  been  very  fully  explained 
>y  the  Sessions  Judge,  and  the  \yhole  of  the 
acts  are  to  be  gathered  from  his  judgment. 

The  Judge  has  convicted  the  prisoner  of 
:ulpable  homicide  amounting  to  murder 
L|gainst  the  opinion  of  the  Assessors,  and  has 
sentenced  him  to  transportation  for  life, 
giving  good  reasons  for  not  passing  a  capital 
sentence. 

The  main  facts  do  not  really  admit  of  any 
ioubts.  It  is  proved  that,  on  a  particular 
lay,  the  prisoner,  who  for  some  time  had 
>een  sitting  in  the  verandah  with  the  de- 
ceased, suddenly,  and  under  the  influence  of 
m  hallucination  as  to  intrigues  on  the  pri- 
loner's  part  with  his  female  relatives,  jumped 
ip,  and  cut  the  deceased  across  the  neck  and 
»n  the  arm  with  a  weapon  which  the  deceased 
iras  using  at  his  work. 

The  wound  on  the  neck  was  certainly 
'ery  severe.  The  weapon  used  was  a  dao^ 
:vidently  sharp  and  somewhat  heavy.  The 
provocation  was  nought;  and  that  death 
iltimately  ensued  from  the  wound  in  the 
leck,  there  can  be  no  doubt,  although  it 
eems  tolerably  clear  that  the  case  of  the 
leceased  was  mismanaged,  and  that  with  bet- 
er  treatment  he  might  have  lived.  I  do 
lOt,  however,  think  that  the  Judge  is  right 
n  saying  that  the  second  wound  on  the  arm, 
t  slight  one,  was  evidence  of  an  intention  to 
:ause  the  death  of  the  deceased.  No  doubt, 
t  is  possibie  fairly  to  argue  that  the  Judge 
B  strictly  and  legally  right  in  convicting 
or  the  highest  offence  known  to  our  law. 

But,  had  I  been  presiding  at  this  trial,  and 
rliarging  a  Jury  or  Assessors,  I  should  have 
nuch  preferred  charging  for  culpable  homi- 


cide not  amounting  to  murder,  or  even  for 
grievous  hurt.  The  evidence,  to  my 
thinking,  would  fairly  bear  out  a  conviction 
under  the  latter  part  of  Section  304,  m., 
that  the  "  act  was  done  with  the  knowledge 
that  it  is  likely  to  cause  death,  but  without 
any  intention  to  cause  death,"  &c. 

In  this  view  of  the  case,  as  a  Court  of 
Revision,  we  may,  under  Section  405,  satisfy 
ourselves  as  to  the  legality  or  the  propriety 
of  the  sentence  or  order  passed,  and  in  this 
case  I  am  not  satisfied  on  either  point.  I 
am  of  opinion  that,  in  the  words  of  the  law^ 
quoted  (405),  "  the  sentence  passed  is  too 
severe/** 

The  Penal  Code  is  unquestionably  one 
of  great  severity,  and  it  should  be  adminis- 
tered by  us,  so  as  to  make  it  apply  to  the 
various  gradations  and  degrees  of  crime  in 
this  country.  I  cannot  class  the  crime  of 
which  this  prisoner  has  been  found  guilty, 
though'  a  grave  one,  in  the  category  of  those 
which  are  the  highest  of  crimes,  and  to 
which  a  punishment  only  short  of  death, 
and  to  many  natives  equal  in  severity  to 
death,  is  meted  out. 

I  would,  therefore,  convict  this  prisoner 
under  the  latter  part  of  Section  304,  and 
would  sentence  him  to  lo  years'  rigorous 
imprisonment. 

Pundit^  y, — I  agree  in  this  order. 


The  20th  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Discharge  of  accused— Witnesses  for  the 
prosecution. 

Reference  from  Hooghly  under  Section  4J4, 
Aci  XXV,  0/  1861,  and  Circular  Order 
No,  18,  dated  the  isth  July  186 j, 

Dinonath  Gope  versus  Saroda  Mookopadhia 

and  others. 

A  Magistrate  ought  not  to  discharge  an  accused 
without  taking  the  evidence  of  the  witnesses  for  the 
prosecution  named  in  the  petition  of  complaint. 

Kemp,  J, — The  case  is  returned  with 
directions  that  the  Witnesses  for  the  prosecu- 
tion be  examined,  and  the  case  disposed  of. 
The  Joint  Magistrate  was  wrong  in  discharg- 
ing the  accused  who  were  charged  under  Sec- 
tions 379  and  447  of  the  Indian  Penal  Code, 
without  taking  the  evidence  of  the  witnesses 
for  the  prosecution  who  were  named  in  the 
petition  of  complaint. 
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The  25th  March  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Salt  (Confiscation  and  release  of)* 

Criminal  Revisional  Jurisdiction. 

Revised  under  Section  ^04,  Code  of  Criminal 

Procedure, 

Queen  versus  Boidonath  and  others. 

By  Section  18,  Act  VII.  of  1864,  salt,  not  being  con- 
veyed by  the  route  and  to  the  place  prescribed  in  the 
rowanna,  becomes  absolutely  confiscated.  The  power 
of  releasing  any  such  salt  is  vested  in  the  Board  of 
Revenue  under  Section  39,  and  not  in  the  Magistrate. 

Seton-Karr,  y, — This  case  only  comes 
before  us  for  an  expression  of  our  opinion 
as  to  the  correctness  of  the  law  laid  down 
by  the  Deputy  Magistrate  and  the  Sessions 
Judge  in  regard  to  the  release  of  the  salt. 
Our  opinion  is  sought  for  as  a  guide  for  the 
future,. and  not  with  any  reference  to  the 
release  of  the  salt  in  this  particular  instance, 
which  has  become  final. 

We  think  the  views  of  the  Sessions  Judge 
erroneous  in  law.  By  Section  18  of  Act  VII. 
of  1864,  salt,  not  being  conveyed  by  the  route 
and  to  the  place  prescribed  in  the  rowanna, 
becomes  absolutely  confiscated. 

The  -other  Sections  relied  on  by  the 
Sessions  Judge,  especially  Section  29,  we 
think,  refer  to  salt  actually  contraband,  i,  e,, 
unlicensed,  and,  as  we  read  the  Section,  it 
does  not  apply  to  this  particular  *kind  of 
salt  which  was  merely  confiscated  by  reason 
of  its  wrong  destination. 

In  this  view  of  the  case,  the  power  of 
release  is  vested  in  the  Board  of  Revenue 
by  Section  39,  and  not  in  the  Magis- 
trate. 

In  future,  then,  salt  seized  under  similar 
circumstances  must  be  held,  by  the  fact 
of  seizure,  to  be  confiscated,  and  the  release 
of  any  such  salt  would  be  a  question  for 
the  Board  of  Revenue  under  Section  39. 

A  copy  of  our  ruling  should  go  to  the 
Sessions  Judge  of  Chittagong,  for  communi- 
cation to  his  subordinate. 


The  25th  March  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  JL 
Glover,  Judges. 

Dacoity-l-Sectioii  5x1  of  Penal  Code. 

Criminal  Revisional  Jurisdiction. 
Queen  versus  Koonee. 

Section  511  of  the  Penal  Code  does  not  appb  ■& 
case  ofdacoity. 

Where  a  prisoner  was  found  ^ilty  of  an  akeapcz 
dacolty  under  that  Section,  and  of  causing-  giienMsbe* 
in  such  attempt  under  Section  397,  and  a  sentcBCes', 
years*  rigorous  imprisonment  was  passed  oa  ka.^ 
finding  was  amended  by  strikingr  out  "  Sections  v 
and  511,"  and 'substituting  "Section  395.»* 

Jackson,  J. — This  case  has  been  oM 
for  by  the  Judge  in  the  English  Depaitm 
on  account  of  the  discrepancy  between  as 
finding  of  the  Court  of  Session  and  » 
sentence  passed. 

The  Judge  finds  the  prisoner  guilty  d  tt 
attempt  at  dacoity  under  Section  511  ofac 
Indian  Penal  Code,  and  of  causing  grie^ts 
hurt  in  such  attempt  under  Section  397, « 
passes  a  sentence  of  3  years'  rigoroos  is- 
prisonment. 

It  is  clear  that,  if  the  prisoner  had  bea 
found  guilty  of  committing  dacoitr  and  i 
causing  grievous  hurt  at  the  time'  of  c3B- 
mitiing  it,  or  of  attempting  to  commit  dacsKi 
being  armed  with  a  deadly  weapon,  it  wa^ 
have  been  imperative,  under  Section  3vr « 
Section  398,  as  the  case  might  be,  to  p^t 
sentence  of  not  less  than  7  years'  imprisonoatf. 
The  latter  finding  would  apparently  hare  t^a 
borne  out  by  the  evidence ;  but  the  Ji^ 
has  not  arrived  at  either  of  those  two  iti 
ings,  and  consequently  the  case  does  not  tf 
within  either  of  the  two  Sections  ;  but,  niidtf 
the  terms  of  Section  391,  Indian  Penal  Cofc 
the  case  was  one  of  dacoity,  and  Section  kh 
does  not  apply. 

We,  therefore,  not  disturbing  tJe  senteaor 
of  rigorous   imprisonment  for   three   \-ea^ 
direct^  tlTat  the  finding  be  amended  by  stzik* 
ing  out  the  words  **  Sections  397  and  kiu 
and  substituting  the  words  "  Section  395." 
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The  28th  March  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 

Glover,  Judges, 

Ezamination   of  accused — Abetment— Section 

114  of  Penal  Code. 

Queen  versus  Mussamut  Niruni  and 
Monirooddeen. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Backergunge^  on  a 
charge  of  murder. 

Before  criminating  a  man  upon  his  own  statement 
under  examination,  it  is  necessary  to  see  that  such  state- 
ment has  been  deliberately  made  and  recorded ;  that, 
after  being  recorded,  it  has  been  shown  or  read  to  the 
accused  ;  and  that  the  examination  has  been  attested  by 
the  signature  oi  the  Magistrate  following  a  certificate  to 
be  given  under  his  own  band. 

Id  order  to  bring  a  prisoner  within  Section  114  of 
the  Penal  Code,  it  is  necessary  first  to  make  out  the 
circumstances  which  constitute  abetment,  so  that, 
**  if  absent,"  he  would  have  been  "  liable  to  be  punished 
as  an  abettor,"  and  then  to  show  that  he  was  also  pre? 
sent  when  the  offence  was  committed. 

Jackson^  J, — This  is  a  reference  from  the 
Court  of  Session  at  Backergunge  for  con- 
firmation of  the  sentence  of  death  passed 
upon  Mussamut  Niruni  and  Monirooddeen 
for  murder  and  abetment,  the  abettor  being 
present  when  the  murder  was  commiiled. 

The  murdered  man  was  the  husband  of 
the  female  prisoner,  who,  it  appears,  had  a 
criminal  intrigue  with  Moniroodde.en,  and 
likewise  with  one  Johirooddeen,  who  also 
was  tried  for  abetment  of  the  murder,  but 
was  acquitted. 

The  fact  of  the  intrigue  between  the 
wife  and  each  of  these  two  men  is  clearly 
proved. 

It  is  also  proved  that,  on  the  evening  of  the 
murder  after  dusk,  Niruni  was  heard  to  call 
out,  **  come  quickly ;"  and  some  of  the  neigh- 
bours going  to  the  house  found  her  standing 
by  the  body  of  her  husband,  who  was  lying 
dead  with  a  wound  in  his  neck,  almost 
severing  the  head  from  the  body,  and  mani- 
festly inflicted  with  a  bais  (an  axe  or  adze) 
which  was  found  close  at  hand  bloody;  a 
broken  part  of  one  of  Niruni's  lac  bracelets 
was  also  found  on  the  spot,  and  after  a 
first  denial  she  admitted  to  the  neighbours 
that  she  had  killed  her  husband,  and  she 
aften^'ards  stated  that  the  bracelet  had  been 
broken  in  the  act  of  striking  the  blow. 

Monirooddeen,  it  appears,  is  married  to 
the  sister«of  deceased,  and  used  to  live  in 
the  same  dwelling. 

One  of  the  witnesses  (Budhim)  states  that, 
as  he  went  on  hearing  Niruni's  out-cry 
towards  the  house  of  deceased,  which  is  about 
100  yards  from   his   o^n,   he   saw   Moni- 


rooddeen running  away ;  that,  although  it  wa% 
dark,  he  knew  him  by  his  gait,  and  asked 
him  where  he  was  going,  to  which  enquiry 
Monirooddeen  answered  *•  home." 

The  examination  of  Niruni  and  that  of 
Monirooddeen  before  the  Magistrate  have 
been  accepted  as  evidence  by  the  Court  of 
Session. 

The  former  states  that  her  husband  hav- 
ing come  in  after  a  walk,  Monirooddeen  and 
Johirooddeen  proposed  to  her  to  go  with 
them  for  the  purpose  of  criminal  intercourse  ; 
that  she  declined ;  and  that  Monirooddeen 
put  the  axe  in  her  hand,  and  on  his  persua- 
sion, she  struck  her  husband  one  blow,  and 
he  fell  to  the  ground. 

Of  the  latter,  the  Judge  says,  **  Monirood- 
"  deen  also  confessed  before  the  Magistrate  to 
**  having  been  present  when  the  blow  was 
"  struck,  but  he  denied  giving  Niruni  the 
"  axe,   saying  that  Johirooddeen  had   done 


"  so." 


Now,  the  fact  is  that  we  find  among  the 
papers  sent  up  by  the  Magistrate  something 
which  purports  to  be  the  examination  of 
Monirooddeen.  The  question  put  to  him  is, 
"  Do  you  wish  to  say  anything  V^  Answer — 
"  1  have  an  intrigue  with  the  wife  of  Bulai. 
"  On  Johirooddeen  putting  the  axe  into 
^'  the  woman's  hand,  she  struck  Bulai  a 
"  blow  with  the  axe.  1  was  behind  the 
"  house.  I  did  not  tell  Johirooddeen  to  kill 
"  (Bulai)." 

Then  follows  a  signature  in  Bengalee 
purporting  to  be  that  of  Monirooddeen,  and 
an  irregularly- shaped  mark  or  figiue  in  a 
different  ink,  which  may  be  the  rudiment  of 
a  signature  by  some  English  Magistrate,  and 
the  Joint  Magistrate's  seal.  There  is  a 
4iote  in  English  of  the  same  examination, 
not  signed,  but  apparently  taken  by  the 
Joint  Jflagistrate,  which  varies  in  some  de- 
gree from  the  foregoing. 

^y  Section  366  of  the  Code  of  Criminal 
Procedure,  it  is  enacted  that — 

'^  The  examination  of  the  accused  person 
"  before  the  Magistrate  shall  be  given  in 
"  evidence  at  the  trial.  The  attestation  of  the 
"  Magistrate  shall  be  sufl&cient  primd  facie 
"  proof  of  such  examination,  and  such  attesta- 
"  tion  shall  be  admitted  \yithout  proof  of 
**  the  signature  to  it,  unless  the  Court  shall 
"  see  reason  to  doubt  its  genuineness." 

What  "  the  examination  of  the  accused 
person"  and  "  the  attestation  of  the  Magis- 
trate" are,  may  be  seen  by  reference  to 
Section  205,  which  is  very  explicit  on  the 
subject.  It  provides  that  the  *'  examina- 
"  tion  of  the  accused,  including  every  ques-. 
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"  tion  put  to  him,  and  every  answer  given 
"by  him,  should  be  recorded  in  full, 
"  and  shall  be  shewn  or  read  to  him,  and 
**  he  shall  be  at  liberty  to  explain  or  add  to 
"  his  answers ;  and  when  the  whole  is  made 
"  conformable  to  what  he  declares  is  the 
"  truth,  the  examination  should  be  attested  by 
"  the  signature  of  the  Magistrate,  who  shall 
'*  certify  under  his  own  hand  that  it  was 
*^  taken  in  his  presence  and  in  his  hearing, 
"  and  contains  accurately  the  whole  of  the 
"  statement  made  by  the  accused  person," 
and  special  directions  in  the  case  of  a  con- 
fessing prisoner  are  given  in  the  203rd  Sec- 
tion. 

We  do  not  think  it  proper  to  admit  as 
evidence  against  the  accused  an  examination 
which  appears  to  have  been  recorded  with 
such  utter  disregard  of  the  forms  pre- 
scribed by  law  as  that  of  Monirooddeen  in  the 
present  case. 

This  is  very  far  from  being  a  technical 
objection.  It  is  obviously  necessary  that, 
before  you  can  criminate  a  man  upon  his  own 
statement  under  examination,  you  should  be 
satisfied  that  such  statement  has  been  deli- 
berately made  and  recorded ;  that,  after  being 
recorded,  it  has  been  shown  or  read  to  the 
accused,  so  that  he  might  be  assured  that  his 
words  have  been  correctly  taken  down  ;  and 
it  is  proper  that  these  important  circum- 
stances should  be  attested  by  the  signature  of 
the  Magistrate  following  the  certificate  men- 
tioned in  the  Section  above  quoted,  which  is 
to  be  given  under  his  own  hand. 

The  366th  Section  indeed  provides  that 
the  examination  of  the  accused  shall  be 
given  in  evidence  at  the  trial,  but  this  refers 
to  an  examination  as  directed  by  law,  and  not 
to  any  irregular  paper  which  a  Magistrate 
may  substitute  for  the  "  examination "  in 
proper  form.  ^ 

This  piece  of  evidence  being  rejected,  we 
have  nothing  against  Monirooddeen,  but 

I.  The  fact  of  his  being  one  of  two 
persons  who  had  an  illicit  connexion  with 
the  wife  of  deceased  (who  was  his  own 
wife's  brother). 

II.  The  statement  of  one  witness  Budai 
who  says  that  he  saw  Monirooddeen  running 
away  from  the  spot. 

It  must  be  observed  that  it  appears  from 
the  evidence  of  the  next  witness  Dudhin 
that  he  and  Budai  went  to  the  spot  at  the 
same  time,  and  that  he,  Dudhin,  went  to  the 
house  of  deceased  on  hearing  the  outcry  of 
Niruni  which  she  made  about  i  dund  or 
20  minutes  after  the  witness  had  heard 
Bulai  (the  deceased)  exclaim  "  O  ma."   This, 


no  doubt,   would   be  on  his  receiving  h 
blow  (only  one  was  struck). 

Therefore,  if  it  be  granted  that  tJm  n- 
cognition  of  the  prisoner  running  avar  on 
a  dark  night  (it  was  apparently  before  ds 
moon  had  risen)  can  be  depended  upon,  3 
it  is  not  stated  at  what  distance  the  vinxs 
saw  the  person  whom  he  declared  lo  bt 
Monirooddeen,  nor  was  his  evidence  cW 
sifted  on  this  point ;  it  only  results  diz 
Monirooddeen  was  seen  running  from  iu 
house  nearly  half  an  hour  after  the  decease: 
had  received  his  wound. 

The'  Court  of  Session  has  not  ccmsd 
this  prisoner  of  the  murder,  but  of  ibe- 
raent  and  being  present  at  the  commissc*- 
of  the  murder  so  as  to  make  him  Eabk 
(under  Section  114,  Indian  Penal  CodclE 
be  deemed  to  have  committed  the  mnrda 
It  is  clear  that,  to  bring  the  prisoner  witai: 
this  Section,  it  is  necessar)'  first  to  nac 
out  the  circumstances  which  constitute  abe- 
ment,  so  that,  "  if  absent,"  he  would  h»e 
been  ''  liable  to  be  punished  as  an  abettor/ 
and  then  to  show  that  he  was  also  preseat 
when  the  offence  was  committed. 

Now,  we  find  no  evidence  of  any  fad  « 
facts  which  would  amount  to  abenneot  i 
either  kind.  The  only  fact  really  in  p:- 
dience  against  the  prisoner  would  supp<»ta 
case  of  suspicion,  not  of  the  strongest  ki&l 
against  the  prisoner  Monirooddeen,  that » 
had  himself  committed  the  murder,  if « 
had  not  the  admission  of  Niruni  herself  li^ 
the  deed  was  her  own. 

The  whole  case  for  the  prosecution  appeas 
to  point  to  Monirooddeen  as  a  principal  offend 
er  and  not  a  mere  abettor,  but  he  has  tw 
been  convicted  or  even  charged  as  such ;  ^ 
whatever  may  be  the  inclination  of  our  nii»5 
as  a  matter  of  private  opinion,  we  caDBfl 
now  direct  the  prisoner  to  be  tried  on  ^ 
charge. 

It  follows,  we  think,  that  the  convict* 
in  the  case  of  Monirooddeen  must  be  anuB- 
led,  and  that  we  must  acquit  him  and  ^ 
his  discharge. 

As  to  Niruni,  the  examination  is  simiW 
informal  and  inadmissible ;  but,  against  \fi 
there  is  other  very  sufficient  evidence;  her 
crime"  is  of  the  very  deepest  ^jt,  and  ^ 
solutely  without  any  circumstance  of  ^' 
tenuation. 

We  are  obliged  to  confirm  the«sentciK* 
of  death  passed  in  her  case,  and  to  ojdtf 
that  it  be  carried  into  effect. 

We  think  it  unfortunate  that  the  Cfl«* 
of  Session  should  not  have  noticed  the  infr 
gularities  to  which  we  have  adverted  in  A* 
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proceedings  of  the  Committing  Officer,  and  we 
iesire  that  a  copy  of  these  observations  may 
3e  sent  by  the  Judge  to  the  Magistrate  of 
:he  district  for  communication  to  the  Joint 
Magistrate,  and  to  such  others  of  his  subor- 
dinates as  the  Magistrate  may  think  neces- 
jary. 

If  any  failure  of  justice  has  taken  place  in 
the  present  instance  through  the  escape  of 
\  person  really  guilty,  that  will  be  mainly 
owing  to  the  want  of  care  evinced  by  the 
Joint  Magistrate  who  was  entrusted  with  the 
preliminary  investigation. 

It  has  been  a  matter  of  consideration  with 
us  whether,  under  the  authority  vested 
in  us  by  Section  400  of  the  Procedure 
Code,  we  should  direct  additional  evidence, 
such  for  instance  as  that  of  Johirooddeen, 
who  has  been  acquitted,  to  be  taken  as 
bearing  on  the  guilt  of  Monirooddeen ;  but, 
after  mature  consideration,  we  do  not  think 
that  such  a  course  would  now  be  productive 
of  any  advantage,  and  we  make  no  further 
order  in  the  matter. 


The  ist  April  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman,  yudge. 

False  Evidence — Separate  charge. 

Queen  versus  Bhairo  Misser  and  others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Shahabad,  on  a 
charge  of  giving  false  evidence  in  a  stage 
of  a  judicial  proceeding, 

A  conviction  for  false  evidence  was  upheld  in  a  case 
where  the  false  statement  was  to  stop  the  prosecution 
of  certain  Brahmins  on  a  charge  of  riot  or  dacoity  and 
murder. 

llie  commitment  and  trial  of  several  persons  on 
se|>arate  charges,  each  man's  statement  forming  a 
distinct  offence,  appfoved. 

The  prisoner  Bhairo  Misser  has  been 
tried  and  convicted  before  the  Sessions  Judge 
of  Shahabad,  under  Section  193  of  the  Indian 
Penal  Code,  on  a  charge  of  giving  false  evi- 
dence in  a  stage  of  a  judicial  proceeding. 

The  false  statement  was  as  follows :  ''  I 
swear  that  I  never  mentioned  the  name  of 


a  single  Chowbey  before  the  Police  at  all. 
I  swear  that  I  never  identified  Deo  or  Ram 
Delawar  or  Sumpat  Chowbey  before  the 
Police." 

The  object  of  the  false  statement,  as  ap- 
pears from  the  finding  of  the  Sessions  Judge, 
was  to  stop  the  prosecution  of  the  Chow- 
beys,  who  are  Brahmins,  on  a  charge  of  riot 
or  dacoity  and  murder.  The  prisoner  has 
been  sentenced  to  three  years'  rigorous  im- 
prisonment and  a  fine  of  50  rupees.  The 
conviction  appears  quite  correct,  and  I  see 
no  reason  to  interfere  with  the  sentence. 

I  dismiss  the  appeal.  The  cases  of  Sew- 
bum  Misser,  Chain  Misser,  Mohabeer  Misser, 
and  Jani  Dhobee,  are,  in  all  respects,  similar 
to  that  of  Bhairo  Misser. 

The  prisoners  were  properly  committed 
by  the  Magistrate  on  separate  charges,  each 
man's  false  statement  forming  a  distinct  and 
separate  offence.  They  were  tried  all  toge- 
ther, a  course  which  was  in  this  case  pro- 
bably convenient,  and  by  which*  I  do  not  see 
that  they  have  been,  in  any  manner,  preju- 
diced. 

I  dismiss  their  appeals. 


The  5th  April  1867. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Cheating — False  personation — Abetment 

Queen  versus  Dhunput  Ojhab. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Sarun,  on  a  charge 
of  abetting  false  personation. 

Where  a  person  represented  a  girl  to  be  the  daughter 
of  one  woman  when  she  was  within  his  knowledge  the 
daughter  of  another  woman— Held  that  he  was  guilty 
of  cheating  by  personation  under  Section  416  of  the 
Penal  Code,  and  that  it  was  unnecessary  to  bring  in 
Section  109  relating  to  abetment. 

The  evidence  is  perfectly  clear  against 
the  present  appellant  that  he  represented 
the  girl  to  be  the  daughter  of  Sona  and  of 
good  family,  she  being  all  the  time  and 
within  his  knowledge  the  daughter  of  an- 
other woman. 
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He  was  therefore  guilty  of  cheating  by 
personation  under  Section  416,  Penal  Code, 
and  it  was  unnecessary  to  bring  in  the 
Section  (109)  of  abetment.  The  prisoner 
took  an  active  part  in  the  cheating.  I  see 
no  reason  to  interfere  with  the  Sessions 
Judge's  conviction  and  sentence,  and  dismiss 
the  appeal. 


The  6th  April  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Section  20X,  Penal  Code — Disappearance  of 

evidence. 

Criminal  Revisional  Jurisdiction. 

Queen  versus  Ramsoonder  Shootar. 

Section  201  of  the  Penal  Code  refers  to  prisoners  other 
than  the  actual  criminals  who,  by  their  causing  evidence 
to  disappear,  assist  the  principals  to  escape  the  conse- 
quences of  their  offences.  But  the  person  who  commits 
an  offence,  and  afterwards  conceals  the  evidence  of  it, 
cannot  be  punished  on  both  heads  of  the  charge. 

Glover,  y, — This  case  was  sent  for  by 
the  Judge  in  the  English  Department,  with 
a  view  to  ascertaining  whether  the  Sessions 
Judge's  conviction  of  the  prisoner,  Ram- 
soonder, on  the  second  count  was  legal. 

The  case  proved  against  the  prisoner 
was  that  he  had  pushed  one  Dhamala,  an 
elderly  woman,  and  that  she  had  fallen  into 
a  boat  and  died  then  and  there,  and  that  he 
had  afterwards  set  the  boat  with  the  corpse 
afloat  down  the  river,  and  had  so  co»cealed 
the  evidence  of  his  offence. 

He  was  convicted  by  the  Sessions  Judge 
of  hurt,  and  of  concealing  evidence  of  the 
commission  of  that  offence  under  Section 
201,  Penal  Code. 

The  conviction  under  Section  201  we 
hold  to  be  illegal.  That  Section  refers  to  pri- 
soners other  than  the  actual  criminals  who, 
by  their  causing  evidence  to  disappear,  assist 
the  principals  to  escape  the  consequences  of 
their  offences.  But  the  person  who  commits 
an  offence,  and  afterwards  conceals  the  evi- 
dence of  it,  cannot  be  punished  on  both 
heads  of  the  charge  according  to  the  terms 
of  the  Penal  Code. 


So  much  of  the  Sessions  Judge's  order  is, 
therefore,  annulled,  and  the  sentence  of 
three  months'  rigorous  imprisonment  amd- 
ed  on  the  second  count  remitted. 


The  6th  April  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gtor. 

Judges. 

Jurisdiction— Section  509,  Penal  Code—Indecoft  ^ 

gestures. 

Reference  by  Mr,  W.  H,  Doyly,  Officiatm, 
Magistrate  of  Bhaugulpore,  dated  the  2^1 
March  i86y, 

Mussamut  Kulree  versus  Jhoonoa 

Offences  coming  under  Section  509  of  the  PtnilCoi 
are  triable  by  the  Magistrate  of  the  District  only. 

Case, — Complainant  charges  accasKl 
with  having  made  indecent  gestures  to  in- 
sult her  modesty  on  her  asking  him  for 
rent. 

The  Lower  Court  sentenced  accused 
under  Section  509,  Indian  Penal  Code,  to  i 
fine  of  5  rupees. 

I  think  the  order  of  the  Lower  Co* 
should  be  reversed,  because  it  is  illegal 
The  Assistant  Magistrate  who  tried  the  case 
had  no  jurisdiction,  offences  under  Secofli 
509  being  only  triable  by  a  Magistrate  of 
the  District  or  Officer  exercising  powers  i 
2l  Magistrate  of  District. 

The  Judgment  of  the  High  Court  a« 
delivered  by — 

Glover,  J, — Under  the  circumstaDCS 
stated  by  the  Officiating  Magistrate,  d* 
Court  annul  the  conviction  of  JhooDOO  » 
having  been  passed  without  jurisdictioo  bf 
the  Assistant  Magistrate. 

The  offence  which  came  under  Secti* 
509  of  the  Indian  Penal  Code  was  triable 
by  the  Magistrate  of  the  District  only,  v^ 
the  Assistant  Magistrate  had  no  aothontf 
to  entertain  it. 

The  fine,  if  paid,  will  be  returned  to 
Jhoonoo. 
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The  6th  April  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Abetment — Excise  Act,  XXI.  of  1856. 

Queen  i^ersus  Kullimooddeen. 

Com  mi  tied  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  2^-Pergunnahs,  on 
a  charge  of  illegal  abetment  of  the  illicit 
sale  ofliqour. 

The  Excise  Act,  XXI.  of  1S56,  contains  no  provision 
for  the  punishment  of  abetment. 

Glover,  J. — We  think  that  the  view  taken 
by  the  Magistrate  of  the  24-Pergunahs  is 
correct. 

The  prisoner  Kullimooddeen  has  been 
convicted  of  the  illegal  abetment  of  the 
illicit  sale  of  liqour  to  an  European  soldier, 
and  has  been  sentenced  to  paV  a  fine  of  50 
rupees,  in  default  of  payment  to  be  imprisoned 
for  three  months  in  the  Civil  Jail.  The 
special  law  under  which  the  prisoner  has 
been  convicted.  Act  XXI.  of  1856,  con- 
tains no  provision  for  the  punishment  of 
abetment. 

The  offence  not  being  punishable  under 
the  Penal  Code,  it  cannot  be  brought  under 
the  provisions  of  Section  109  of  that  Code, 
for  Section  40  enacts  that  an  offence  denotes 
a  thing  made  punishable  by  the  Code,  and 
this  definition  has  not  been  enlarged  quoad 
this  offence  by  Act  IV.  of  1867. 

We  quash  the  conviction  as  illegal,  and 
direct  the  refund  of  the  fine,  if  paid,  or  the 
discharge  of  the  prisoner,  if  it  has  not  been 
paid,  as  the  case  may  be. 

We  would  observe,  for  the  information  of 
the  Sessions  Judge,  that,  in  punishing 
offences  committed  afier  the  Penal  Code 
came  into  operation,  he  is  bound  to  ad- 
minister its  provisions,  and  not  those  of 
former  Regulations,  and  that,  in  this  in- 
stance, the  case  is  governed  by  a  special  law 
which,  as  observed  above,  does  not  provide 
for  the  offence  of  abetment  of  any  breach  of 

it. 
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The  6lh  April  1867. 

Present  .•' 

The  Hon'ble  F.  A.  Glover,  Judge, 

Accused  persons  (Mode  of  designating). 

Queen  versus  Bidadhiir  Biswas  and  others. 

Committed  by  the  Magistrate y  and  tried  by 
the  Sessions  Judge  of  Cuttacky  on  a 
charge  of  dacoity, 

A  Sessions  Judg«  should  designate  accused  persons 
by  name,  and  not  by  number. 

1  HAVE  had  the  greatest  difficulty  in  com- 
ing to  a  proper  understanding  of  this  case 
in  consequence  of  the  arbitrary  way  in 
which  the  numbers  attached  to  each  prisoner 
in  the  Calendar  have  been  changed,  and  of 
the  plan  adopted  by  the  Sessions  Judge  of 
distinguishing  each  prisoner  by  his  number, 
and  not  by  his  name. 

When  there  is  no  confusion  of  numbers, 
this  plan  may  do  very  well,  though,  in  all 
cases,  I  prefer  the  identification  of  prisoners 
bv  their  names  ;  but  here  the  numbers  in  the 
Calendiir  do  not  correspond  with  the  numbers 
in  the  Judge's  decision;  and,  no  names  being 
given,  it  is  with  great  difficulty  that  I  have 
been  able  to  reconcile  the  two.  The  evi- 
dence in  this  case  has  been  taken  under  Sec- 
tion 369  of  the  Code  of  Criminal  Procedure, 
all  the  witnesses,  strange  to  say,  having  died 
in  the  interval  between  committal  and  trial. 

The  prisoners  Xos.  2,  3,  4,  and  7,  of  the 
Judge's  decision,  but  Nos.  2,  3,  4,  and  5  of 
the  Calendar,  viz.,  Bidiadhur,  Sheekur, 
Ram,  and  Oodhub,  have  been  identified  by 
several  witnesses,  whose  evidence  has  been 
corroborated  by  the  finding  of  various  articles 
of  stolen  properly  in  the  prisoners'  houses. 
The  prisoner  No.  2  was  identified  by  inde- 
pendent evidence,  and  he  appears  to  have 
been  the  ringleader ;  the  other  witnesses 
were  approvers  to  whom  a  conditional  par- 
don had  been  tendered. 

1  see  no  reason,  on  the  whole,  to  distrust 
this  evidence,  which  satisfied  the  Judge  and 
the  Assessors,  and  which  has  not  been  rebut- 
ted in  any  way. 

I,  therefore,  reject  the  appeal  of  these 
prisoners.  Prisoners  Nos.  8,  9,  10,  11,  12, 
and  1 5  of  the  Calendar,  corresponding  with 
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Nos.  6,  7,  8,  9,  lo,  and  13  of  the  Judge's 
decision,  viz.,  Rajub,  Mohadeb,  Gobind, 
Sanookand,  Mugunoo,  and  Aruth,  confessed 
before  the  Deputy  Magistrate  to  having 
taken  ik  more  or  less  active  part  in  the 
dacoity,  and  property  was  found  in  their 
houses  which  has  been  identified  as  the 
prosecutor's. 

The  appeal  of  these  prisoners  is,  therefore, 
rejected  also. 

The  prisoner  Gungai  Kandew,  No.  18  of 
the  Judge's  Memorandum,  and  No.  43  of  the 
Calendar,  was  identified  by  two  witnesses,  and 
a  brass-cup  sworn  to  by  the  prosecutor  was 
found  in  his  house.  Before  the  Magistrate 
he  claimed  this  article  as  his  own,  but  at  the 
Sessions  he  denied  all  knowledge  of  it,  and 
said  that  it  was  never  found  in  his  house  at 
all.  His  defence  is  altogether  unsupported, 
and  I  do  not  interfere  with  the  sentence 
passed  on  this  prisoner. 

The  Sessions  Judge's  attention  should  be 
drawn  to  the  remarks  noted  above,  and  he 
should  be  requested  for  the  future  to  desig- 
nate accused  persons  by  name,  and  not  by 
number. 


the  above  Act,  but  one  of  them,  m^  ^ 
prisoner  Ramlugun  Lall,  has  been  furk 
convicted  under  Section  109  of  the  Fern: 
Code  of  the  offence  of  the  abetment  d  c 
offence  under  Section  48  of  the  iforesaii 
Act,  and  has  been  sentenced  sepaiatelr  icr 
this  offence.  This  conviction  and  sentoa 
are,  in  our  opinion,  clearly  illegal. 

Act  XIV.  of  1866  does  not  provide  fcrCf 
punishment  of  the  offence  of  abetmes:  i 
any  offence  falling  within  the  puniew  d 
the  Act. 

An  "  offence  "  denotes  a  thing  pmii^ 
by  the  Penal  Code,  Section  40.  The  oi« 
committed  by  the  prisoner  was-  ponisyds 
under  a  special  Act  applicable  to  a  paiticiii 
subject.  Section  41,  Indian  Penal  Code,  re 
the  Post  Office  Act,  XIV.  of  i»66. 

Under  Section  109  of  the  Indian  Penal  Codt 
the  abetment  must  be  of "  any  offence,"  thtiii 
to  say,  of  any  offence  punishable  under  tic 
Code,  and  not  of  an  offence  punishable  trodc 
a  distinct  and  special  law.  The  comicta 
of  the  prisoiier,  Ramlugun  Lall,  of  abedsot 
under  the  above  Section,  is,  therefore,  ilWfi 
and  must  be  annulled. 


The  8th  April  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Post  Office  Act— Abetment 

Queen  versus  Ramlugun  Lall  Moonshee  and 

others. 

Criminal  Revisional  Jurisdiction. 

Act  XIV.  of  1S66  does  not  provide  for  the  punishment 
of  abetting  an  offence  under  that  Act. 

Under  Section  109  of  the  Penal  Code,  the  abetment 
must  be  of  an  offence  punishable  under  that  Act,  and 
not  of  an  offence  punishable  under  a  distinct  aifd  special 
law. 

Kemp,  J, — This  case  was  called  for  by  the 
Judge  sitting  in  the  English  Department. 
The  reason  for  the  call  is  not  apparent  on 
the  record. 

The  sentences  were  passed  by  the  Magis- 
trate under  a  special  law.  Act  XIV.  of  1866, 
the  Post  Office  Act,  and  these  sentences 
have  been  upheld  by  the  Sessions  Judge  on 
appeal. 

We,  therefore,  can  only  interfere  on  being 
clearly  satisfied  that  the  order  is  illegal  or 
improper. 

The  prisoners,  employees  of  the  Post 
Office  of  Mozufferpore,  have  been, convicted 
of  offences  coming  under  the  provisions  of 


The  8th  April  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Sc» 

Karr,  Judges. 

Culpable  Homicide  not  amounting^  to 

Branding  of  Thic£. 

Queen  versus  Khedun  Misscr. 

Committed  by  the  Magistrate^  and  /«/ 
by  the  Sessions  Judge  of  Tirheot,  «•• 
charge  0/ murder. 

Causing  death  by  branding  a  thief  without  tbe  \x^ 
led^e  that  the  aot  was  so  imminently  dangero«Hf 
it  would,  in  all  probability,  cause  death,  or  sich  bi^ 
injury  as  was  likely  to  cause  death,  is  punishabk  c^ 
Section  304  of  the  Penal  Code  as  culpable  homicidr^ 
amounting  to  murder. 

Seton-Karr,  J. — In  this  case,  wc  ^ 
the  Sessions  Judge  was  quite  right  is  ^ 
regarding  the  opinion  of  the  Assessors,  l^^• 
reasons  for  acquitting  the  prisoner  are  i^ 
gether  insufficient  and  inconclusive. 

But  we  think  that  the  offence  of  «*» 
the  prisoner  is  guilty  comes  under  the  ^ 
scription  of  culpable  homicide  not  amouniraj 
to  murder.  We  do  not  think  tha^  the  b«* 
and  marks,  though  deliberately  inflicted  l? 
the  prisoner,  amount  to  the  offence  of  mo*^ 
under  the  description  given  of  that  crime* 
Section  300,  as  the  offence  was  not.  In  ^ 
opinion,    committed    with    the   imenlkjii  • 
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lausing  such  bodily  injury  as  the  offender 
tnew  to  be  likely  to  cause  death,  or  with 
he  intention  of  causing  bodily  injury  to  him, 
¥hich  bodily  injury  would  be  sufficient, 
n  the  ordinary  course  of  nature,  to  cause 
leath. 

The  prisoner,  we  think,  intended  to  cause 
njury  to  the  thief  whom  he  had  apprehend- 
ed, by  way  of  punishment,  as  well  as  to  set 
\  mark  on  him  for  the  future.  In  this  view, 
le  should  have  been  found  guilty  under  the 
atter  part  of  Section  304,  as  we  hold  the 
>pinion  that  the  prisoner,  at  worst,  did  the 
ict  with  the  knowledge  that  it  was  likely  to 
:ause  death,  in  the  emaciated  condition  of 
he  thief,  but  without  any  intention  to  cause 
lis  death.  We  alter  the  conviction  to  one 
mder  the  latter  part  of  Section  304,  and 
•educe  the  sentence  to  one  of  7  years'  trans- 
portation. 

• 

Norman,  J, — I  concur  in  thinking  that 
the  offence  is  not  murder. 

The  evidence  appears  to  show  that  the 
prisoner  did  not  intend  to  cause  the  death  of 
the  deceased,  or  intend  to  inflict  any  such 
bodily  injury  as  would  be  sufficient,  in  the 
ordinary  course  of  nature,  to  cause  death. 

Nor  do  I  think  that  the  prisoner  knew 
that  the  act  was  so  imminently  dangerous 
that  it  «rould,  in  all  probability,  cause  death, 
or.such  bodily  injury  as  was  likely  to  cause 
death. 

It  seems  to  me  that  he  meant  to  brand 
the  deceased  as  a  thief  to  scar  and  burn  his 
skin  so  as  to  punish  and  torture  him,  and 
that  such  injuries,  extensive  superficial 
bums,  were  likely  to  cause  death.  Though 
the  prisoner  did  not  know  that,  or  intend  to 
cause  death,  I  think  the  offence  comes 
within  the  definition  in  Section  299,  not  of 
Section  300.  The  conviction  should  be 
under  Section  304,  and  I  concur  in  reducing 
IIk  sentence  to  seven  years'  transportation. 


The  8th  April  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Cheating— False  Personation. 

Queen  versus  Dabee  Sing  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sarun,  on  a  charge 
0/ buying  a  female  minor  under  the  age  of 
16  years  for  unlawful  and  immoral  pur^ 
poses. 

Where  two  ^irls  were  boufrht  by  the  prisoners  on 
speculation,  taken  to  a  foreign  and  distant  district, 
palmed  off  as  women  of  a  much  higher  castd  than  they 
really  were,  and  married  to  two  Rajpoots^  after  receiv- 
ingf  the  usual  bonus — Held  that  the  prisoners  could 
not  be  convicted  under  Section  373  of  the  Penal  Code» 
but  of  cheating  and  false  personation  under  Sections 
415  and  416. 

Seton-Karr,  J. — I  have  read  all  the 
evidence  from  the  peculiar  nature  of  the 
case,  and  I  have  no  doubt  that  all  the  four 
prisoners  were,  more  or  less,  implicated  in 
the  offence  of  taking  away  from  the  District 
of  Sarun  two  girls  under  16  years  of  age, 
and  in  marrying  them  to  two  Rajpoots, 
residents  of  Oude,  under  the  false  allegation 
that  the  girls  were  Rajpootnies,  whereas  the 
one  was  a  Koormi,  and  the  other  was  a  Dome. 
The  prisoners  have  really  no  defence  at  all, 
and  nothing  worth  any  notice  is  mentioned 
in  the  petition  of  appeal.  But  I  think 
the  prisoners  ought  to  have  been  convicted 
of  cheating  (Section  415)  as  they  certainly 
all,  more  or  less,  "  dishonestly  concealed 
facts,"  and  intentionally  induced  the  persons 
whom  they  deceived,  to  do  what  those 
person?  would  not  have  done  without  such 
deception ;  and  they  might  have  been  con- 
victed of  cheating  by  personation  under 
Section  416. 

I  entertain  grave  doubts  whether  the 
conviction,  as  it  stands,  can  be  sustained 
under  Section  373. 

That  Section  contemplates  the  prostitution 
of  girls,  minors,  or  their  being  employed  or 
used  for  any  unlawful  and  immoral  purpose. 
But  the  purpose  for  which  they  were  sold 
in  this  case  was  to  give  them,  under  false 
colors,  a  higher  caste  and  higher  social 
status  than  they  were  entitled  to. 

No  doubt,  the  conduct  of  the  prisoners  was 
criminal,  and  it  deserves  punishment ;  but 
I  would  have  convicted  them  of  cheating. 


56 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


[VoLVL 


and  of  cheating  by  personation  (Sections  415 
and  416)  and  of  abetment  of  the  same.  1 
think  that,  in  the  words  of  the  law  (Section 
416),  they  represented,  or  aided  in  represent- 
ing, that  the  girls  were  persons  other  than 
they  really  were,  and  the  prisoners  have 
really  pleaded  to  all  the  facts  necessary 
to  constitute  offences  under  Sections  415  and 
416.  I  do  not  think  the  immorality  of 
their  acts  was  that  contemplated  by  Section 

373. 

In  this  view  1  would,  under  Section  426 
of  the  Criminal  Procedure  Code,  substitute 
a  conviction  under  Sections  415  and  416 
and  419  and  under  Section  109,  for  the  sen- 
tences passed  under  Sections  373  and  109, 
and,  as  a  necessary  consequence,  reduce  the 
sentences  of  prisoners  Nos.  1  and  3  to  three 
years'  rigorous  imprisonment,  which  is 
the  maximum  that  can  be  awarded  under 
Section  419.  The  sentences  of  the  others 
may  stand. 

Kemp,  y, — The  facts  of  this  case 
have  been  most  correctly  stated  by  my 
learned  colleague.  It  appears  to  me  very 
clear  that,  on  the  evidence,  the  prisoners 
cannot  be  convicted  under  Section  373  of 
the  Indian  Penal  Code.  The  two  girls, 
though  bought,  were  not  purchased  with  the 
"  intent "  that  they  were  to  be  employed  or 
used  for  the  purpose  of  prostitution,  or  for 
any  unlawful  and  immoral  purpose.  They 
were  bought  on  speculation,  taken  to  'a 
foreign  and  distant  district,  palmed  off  as 
women  of  a  much  higher  caste  than  they 
really  were,  and  married  to  two  Rajpoots,  after 
receiving  the  usual  "  pon  !'  or  bonus.  The 
two  Rajpoots,  who  married  the  two  girls,  on 
the  faith  that  they  were  marrying  women  of 
their  own  caste  and  status,  were  fraudulent- 
ly and  dishonestly  induced  by  deception  to 
do  a  thing  (that  is  to  say,  to  marry  women 
of  a  caste  wholly  prohibited  to  them)  which, 
but  for  the  deception  practised  upon  them 
by  the  prisoners,  they  would  have  omitted 
to  do. 

The  act  was  one  clearly  likely  to  cause 
damage  to  the  reputation  of  the  two  Raj- 
poots, and  comes  under  the  description  of 
cheating  by  personation,  Sections  418  and 
419 — see  also  the  explanation  of  Section  415, 
viz.y  "  the  dishonest  concealment  of  a  fact  is 
a  deception  within  the  meaning  of  this 
Section." 

The  sentences  proposed  by  Mr.  Justice 
Seton-Karr  have  my  entire  concurrence. 


The  8th  April  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GW: 

Judges, 

Evidence — Statement  of  prisoner  overheard^ 

Policeman. 

Criminal  Jurisdiction. 

Re/erred  under  Circular  Order  No.  r 
dated  the  lyfh  June  iS6j, 

Queen  versus  Sageena  and  another. 

The  evidence  of  a  policeman  who  o-erfetjrf » 
prisoner*s  statement  made  in  another  roon ,  as£  a 
igrnorance  of  the  policeman's  vicinity,  and  umafl«^a 
by  it,  is  not  legfally  inadmissible. 

Glover,  J.— We  do  not  think  ihi:  ai 
Police  Officer's  statement  is  inadmissibfeij 
evidence,  although  under  the  circumaacce 
we  should  probably  have  attacheii  lirJe  c 
no  weight  to  it. 

The  woman's  statement  was  not  a  omfcs 
sion  made  to  a  Police  (3fficer  under  Seek? 
'148,  Code  of  Criminal  Procedure,  iw)f » 
confession  made  to  others  whilst  in  ik 
custody  of  a  Police  Officer,  as  provided  b 
in  Section  149  of  the  same  Code. 

The  policeman,  overhearing-  the  woire* 
conversation,  appears  to  us  to  be  in  rx 
position  of  an  ordinary  witness,  and  cc> 
petent  to  depose  to  what  he  heard  ;  t!l» 
women  at  the  time  being  in  another  kx» 
ignorant  of  the  policeman's  vicinity,  ai 
uninfluenced  bv  it. 


The  8ih  April  1867. 
Present  : 
The  Hon'ble  J.  P.  Norman,  ^«///r 
Kidnapping'. 

Committed  by  the  Ma^  istrate,    and  triti  " 
the   Sessions   Judge   of   Shahabad.   .»« • 
charge  of  kidnap piiig  a  girh 
Queen  versus  Isrec  Panday  and  otbe^ 

Where  a  pirl  of  1 1  years  of  acfc   was   tsLken  o«£ « 
the  custody  of  her  lawful  guardian  by  the  tirst  \^^ 
and  offered  for  sale  in  marriage  to  another^  aaa  » , 
second  prisoner  illegfally  concealed  her,  the  cob^jcsw' 
of  the  former  was  upheld  under  Section    \t-\  o*  « 
Penal  Code  only,  and  of  the  latter  under  Sectka  i^' 
only,   while   the   separate   conviction    of     bi^tli   mte 
Section  366  was  quashed. 

Thk  first  prisoner  has  been  convicted  i 
kidnapping  a  girl,  named  Deodaiea,  a  Raf' 
putni,  aged  11  years,  by  takin<r.her  oar  i 
the  custody  of  her  lawful  guardian,  tss^  bff 

mother. 

The  facts  as  proved  by  the  clearest  ea* 
dence  are  simply  these  :  '  The  prisoner  b  1 
Brahmin,  whom  the  child  knew  well,  as  sir 
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tvas  in  the  constant  habit  of  going  to  his 
tiouse  to  see  his  wife.  In  June  last  he 
asked  the  child  to  go  with  him  to  pick  his 
mangoes.  She  went.  He  then  told  her 
that,  if  she  would  go  and  see  the  tazzia,  he 
would  give  her  some  rice  and  pice.  She 
refused.  He  took  her  by  the  hand,  and  led 
her  away  to  Jugdespore,  to  the  house  of 
Bissessur  ^ewar}'  (since  dead).  He  said 
1  have  brought  this  girl  for  your  son.  He 
agreed  to  sell  her  for  20  rupees.  Bissessur 
paid  5  rupees,  and  agreed  to  pay  the 
remainder  in  15  or  16  days.  The  intention 
was  to  marry  the  girl  to  the  son  of  Bisses- 
sur. The  girl  remained  two  days  at  the 
house  of  Bissessur.  She  says  that,  as  she 
cried,  Bissessur  said  he  would  cause  her  to 
be  taken  home.  Bissessur  then  took  her  to 
the  house  of  the  second  prisoner,  who  is 
said  to  be  a  relative  of  Bissessur.  There  she 
remained  a  month.  The  second  prisoner 
then  took  her  to  the  hou.se  of  a  female 
relative  of  his  own,  where  she  stayed  4  or 
5  days,  and  thence  from  one  place  to  another, 
till  she  was  found  by  the  police  in  a  house 
in  Sherepore,  in  Ghazeepore,  about  the  5th 
of  September. 

The    Judge    says   he    convicts    the    first- 
prisoner  of   an' offence  under  Sections   363 
and  366.     As  only  one  offence  has  been  com- 
mitted,  the   conviction   should    have    taken 
place  under  one  Section  only. 

There  appears  to  me  to  have  been  evi- 
dence to  justify.'  a  conviciion  of  the  first 
prisoner  under  either  Secuon.  The  sen- 
tence is  four  years'  imprisonment.  I  think 
that  the  conviction  may  stand  as  a  convic- 
tion under  Section  363,  and  be  quashed  so 
far  as  it  is  a  conviction  under  Section  366. 

1  have  read  the  petition  of  appeal,  and 
gone  through  the  evidence  as  to  the  second 
prisoner.  For  reasons  similar  to  those 
mentioned  as  to  the  other,  the  conviction 
must  stand   as  a  conviction   under  Section 

368.         ■    ■ 

The  appeal  is  dismissed. 


The  15th  April  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges. 

Theft— Claim  of  right. 

Re/erred  under  Section  4^4,  Code  of  Cri- 
minal Procedure,  and  Circular  Order 
No.  18,  dated  r^th  July  1^63. 

Queen  versus  Ram  C  hum  Singh. 

A  ptrson  acting  under  a  claim  of  right  (however  ill- 
founded  such  claim  may  be)  is  not  guilty  of  theft  by 
asserting  it. 

Markbvy  J. — In  this  case  it  is  quite  clear 
that  the  Deputy  Magistrate  has  taken  a 
wrong  view  of  the  law.  Assuming  the  ac- 
count of  the  complainant  and  his  witnesses 
to  be  correct,  and  that  the  property  in 
the  23  maunds  of  cotton  had  completely 
passed  to  the  complainant,  so  that  he  had  a 
right  to  place  it  in  his  cart  and  remove  it, 
still  the  circumstances  of  the  case  conclu- 
sively shew  that  the  defendant,  in  re-taking 
possession  o^  the  cotton,  did  not  intend  to 
take  it  dishonestly  within  the  meaning  of 
Section  378.  He  was  clearly  acting  under 
a  claim  of  right,  and,  however  ill-founded 
that  claim  might  be,  still  the  defendant  is 
not  guilty  of  the  crime  of  theft  by  asserting  it. 

T?he  conviction  is,  therefore,  quashed, 
and  the  fine,  if  paid,  must  be  returned  to  the 
defendant. 


The  15th  April  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges. 

Theft— Security. 

Referred  under  Section  434^  Criminal  Proce- 
dure  Code,  and  Circular  Order  No,  i8y 
dated  tsth  July  1863, 

Queen  versus  Kunee  Sonar. 

«  No  security  can  be  legally  demanded  from  persons 
convicted  o\  theft. 

Markby,  J. — We  concur  with  the  Judicial 
Cc»...r.issioner.  Section  295,  Code  of  Criminal 
Procedure,  does  not  apply  to  the  case  of  pri- 
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soners  who  have  been  convicted  and  punished 
for  theft,  and  who  cannot,  therefore,  be  said 
to  be  "  lurking  within  the  Magistrate's  juris- 
diction." Section  280,  which  does  empower 
Magistrates  to  take  penal  recognizance  after 
conviction  from  accused  parties,  refers  to  a 
totally  different  class  of  cases,  /.  e.y  breaches 
of  the  peace. 

There  is,  therefore,  no  Section  '  which 
authorizes  the  demand  of  security  from  per- 
sons convicted  of  the  crime  of  which  the  per- 
sons, who  are  the  subject  of  reference,  have 
been  convicted. 

The  order  for  security  is  quashed. 


The  1 8th  April  1867. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Unlawful  assembly. 

Queen  versus  T)\x^\ii\x\\i  Roy,  No.  i,  and 

others.         , 

Committed  bv  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Sarun,  on  a  charge 

0/ being  members  of  an  unlauful  assembly 

in   the  prosecution  of  the  common  okject 

for  which  grievous  hurt  was  committed. 

Where  persons  join  an  unlawful  assembly  for  the  pur- 
pose of  committing  an  assault,  and,  instead  of  prevent- 
ing those  armed  from  using  their  weapons,  encourage 
them  to  do  so,  they  are  in  the  same  position  as  those 
members  of  the  unlawful  assembly  who  struck  the  blows. 

The  evidence  in  this  case  proves  that 
all  the  prisoners  were  present  at  the  attack 
made  upon  Ram  Nehora  Panday  and 
Priteeoraj ;  and,  considering  that  all  the  pri- 
soners went  together,  were  all  armed,  and 
all  had  the  same  reasons  for  disliking  the 
new  landholder's  servants,  I  think  it  may 
be  fairly  presumed  that  iheir  common  object 
in  going  was  to  assault  those  persons.  That 
the  prisoners  Nos.  3  to  6,  who  do  not  appear 
to  have  taken  any  active  part  in  the  attack, 
are  less  culpable  than  the  prisoners  Nos.  i 
and  2,  is  true;  but  they  accompanied  these 
prisoners  seeing  that  they  were  armed  with 
swords,  and,  so  far  from  attempting  to  prevent 
the  use  of  these  weapons,  they  appear  to 


have  encouraged  it  by  shooting  ^'imre. 
They  came,  therefore,  under  Section  lii 
of  the  Penal  Code,  and,  knowing  da:  a 
offence  was  likely  to  be  committed,  iky. 
as  members  of  the  illegal  assembly,  \^. 
in  the  same  posidon  as  those  membend 
it  who  struck  the  actual  blows. 

I  see  no  reason  to  interfere.  Tbe  Ss> 
sions  Judge  has,  I  observe,  very  pnjpenr 
awarded  a  less  measure  of  punishment 
the  prisoners  Nos.  3,  4,  5,  and  6  than  z 
prisoners  Nos.  i  and  2. 


The  27th  April  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glove 

Judges, 

Contempt — ^Absconded  witness — Serfioe<tf 

Summons. 

Miscellaneous  Case. 

Queen  versus  Hurynath  Chowdiy. 

The  proclamation  issuable  under  Sectkm  i.^  Ati 
VIII.  of  1S59,  cannot  be  legally  affixed  to  the  ^^ 
erry  of  a  defaulting  witness.  Before  the  provisav- 
that  Section  can  come  into  play,  personal  servia< 
summons  must  be  attempted,  in  die  absence  d^ 
cess  of  le^l  service,  the  Magistrate's  order  of  ii8pi9» 
ment  for  contempt,  under  Section  174  of  the  P* 
Code  and  Section  16S  of  the  Code  of  Criminal  Pb& 
dure,  was  quashed. 

Glover,  J, — We  are  of  opinion  that  te 
was  no  legal  service  in  this  case ;  and  « 
think  also  that  the  question  as  to  whdbcr 
there  had  been  or  not  a  sufficient  service  * 
the  appellant  was  a  question  of  law  ^ 
the  Judge  should  have  taken  up  and  fr 
posed  of. 

There  is  no  proof  whatever  on  the  recw 
that  any  attempt  was  made  to  serve  si^ 
monses  personally  as  required  by  Sections  iS 
and  156  of  the  Civil  Procedure  Codciasi 
before  the  provisions  of  Section  159  0^^ 
same  Code  could  come  into  play,  pcrscp 
service  must  have  been  attempted. 

But,  even  were  it  shown  that  an  unsucce* 
ful  attempt  had  been  made  to  carry  out  iJ** 
tions  155  and  156,  it  is  clear  to  us  thatik 
proclamation  issuable  under  Se<;tioii  i? 
could  not  have  been  legally  affixed  to  ^ 
"  maV  cutcherry  of  a  defaulting  witnc&* 
place  used  for  making  temporary  coUcctic* 
of  rent,  and  abandoned  as  soon  as  the  coli^' 
tion  season  was  over. 
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The  appellaflt's  hotise  was  in  the  District 
of  Furreedpore,  and  there  was  no  proof  that 
he  was,  at  the  time  of  the  issue  of  proclama- 
tion, residing  at  his  raal  cutcherry. 

We  think,  therefore,  that,  as  there  was  no 
legal  service  on  the  appellant  by  the  Civil 
Court,  the  charge  made  in  accordance  with 
the  provisions  of  Section  168  of  the  Crimi- 
nal Procedure  Code,  and  punishable  under 
Section  174  of  the  Penal  Code,  could  not  be 
sustained,  and  that  the  Magistrate's  order, 
cond€fmning  the  appellant  to  one  month's 
imprisonment  for  contempt,  should  be 
quashed. 


The  27th  April  1867. 
Present : 


rhe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges, 

Niiisaiice8--RecogffliiMulc<6. 

Re/erred  under  Section  434^  Act  XX  V^  of 
1861^  and  Circular  Order  No,  18,  dated 
the  isth  July  1863. 

Queen  versus  Mahomed  Afzul  and  another. 

A  Magistrate  ought  not  to  direct  a  party  to  restore 
.  road  and  canal  to  their  former  state,  and  to  show 
ause  why  he  should  not  enter  into  recognizance  to 
:eepthe  peace,  without  hearing  such  party. 

Kemp,  J, — It  does  not  appear  under  what 
lection  of  the  Code  of  Criminal  Procedure 
he  Magistrate  proceeded  in  this  case.  He 
las  left  the  district,  and  his  successor  now 
oggests  that  the  order  was  passed  under 
ection  63.  If  that  be  the  case,  the  Ma- 
•istrate  was  doubtless  competent  to  enjoin 
«y  person  not  to  repeat  or  continue  a 
'ublic  nuisance  ;  and  the  cutting  of  a  public 
oad,  and  obstructing  the  channel  of  a 
avigable  and  public  canal,  are  acts  which 
^ould  come  under  the  definition  of  public 
lUisances.  The  informality  in  the  prpceed- 
||gs  of  the  Magistrate  consists  in  his  having 
irected  the  opposite  party  to  restore  the 
^d  and  canal  in  their  former  state  within 
4  hours,  and  to  show  cause  why  they  should 
ot  enter  into  recognizances  to  keep  the 
»eace,  wifliout  hearing  that  party,  either  in 
«rson,  or  by  duly  constituted  attorney. 

The  papers  are,  therefore,  returned  with 
'irections  to  the  Magistrate  to  proceed 
-gaily  and  in  due  form.. 


The  27th  April  1867. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

False  Charg:e— False  EtMcnce. 

Committed  hy  the  Magistrate,  and  tried  by 
the  Sessions  Judge  0/ Purneah,  on  a  charge 
of  intentionally  giving  false  evidence. 

Queen  versus  Abdool  Azeez. 

The  offence  of  rfjaking  a  false  charge,  and  the  ofehce 
of  intentionally  jfefivingf  false  evidence,  afe  not  cognate 
offences,  or  parts  of  the  same  offence,  but  may  be 
punished  separately. 

Kemp,  J. — The  prisoner  ha«  been  con- 
victed under  Sections  211  and  193  6f  the 
Indian  Penal  Code,  and  has  been  sentenced 
under  both  Charges  to  six  months'  rigorous 
imprisonment  on  each  charge. 

It  is  contended,  first,  that,  under  Sectioh 
71,  Penal  Code,  the  prisoner  can  only  be 
convicted  of  one  offence,  and  that  the 
punishment  being  cumulative,  the  sentence 
must  be  modified.  The  pleader  has  also 
addressed  the  Court,  commenting  upon  the 
evidence  as  not  sufficient  to  estoblish  the 
guilt  of  the  prisoner. 

The  oflFence  of  making  a  false  chargQ, 
and  the  offence  of  mtentionally  givirtg 
false  evidence  in  any  stage  of  a  judicial 
proceeding,  are  '  not  cognate  offences,  nor 
are  they  parts  of  one  and  the  same  offence. 

The  Section  quoted  by  the  pleader  does 
not  apply,  and  the  conviction  is  legal.  The 
.evidence  is,  in  our  opinion,  sufficient  for 
conviction,  and  the  appeal  is  rejected. 


The  29th  April  1867. 

Present : 

The*Hon'bIe  \V.  S.  Seton-Karr,  Judge, 

Adultery— AdmissioiL 

Committed  by  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Dacca,  on  a  charge 

of  adultery,  ^ 

Queen  versus  Kallychurn  Potial. 

Case  of  a  person  convicted  of  adultery  on  hfs  own 
admission  coupled  with  the  evidence. 

As  the  offence  of  which  the  prisoner  has 
been  convicted  is  adultery,  there  would  be 
an  appeal  even  on  the  facts  and  merits  of 
the  case,  which  has  been  tried  by  a  Jury 

It  seems  to  me  that  the  defendant  must 
be  convicted  on  his  own  admission  coupled 
with  the  evidence.  He  admitted  to  the 
Magistrate  that  he  went  off  with  Chundiu 
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Khola,  though  he  says  that  she  enticed  him 
away;  and  he  then  further  admitted  that 
they  were  more  than  a  month  together  in 
various  places. 

This  admission,  coupled  with  the  evidence 
of  the  witnesses  to  the  effect  that  the  two 
lived  together  as  man  and  wife,  leads  to  the 
inevitable  presumption  that  acls  of  adultery- 
must  have  been  committed.  It  is  true  that 
the  woman  Chundra  Khola  does  not  say 
as  much  in  the  Sessions  as  she  had  said 
before  the  Magistrate  ;  but  she  admits  going 
off  with  the  prisoner ;  and  other  witnesses 
prove  cohabitation  as  man  and  wife  under 
feigned  names  for  a  considerable  period. 
The  defence  in  the  Sessions  is  a  simple 
denial  of  the  abduction. 

The  case  is  aggravated  by  the  relationship 
between  the  prisoner  and  the  complainant. 
I  shall  not  interfere. 

The  appeal  is  rejected. 


The  29th  April  1867. 

Present : 

The  Hon'ble  J.  P.  Nonnan  and  W.  S.  Seton- 

Karr,  Judges.    . 

Sections  148, 149,  and  324,  Penal  Code- 
Rioting:— Unlawful  assembly— Hurt. 

Miscellaneous  Case. 
Queen  versus  Callachand  and  others. 

The  oifence  of  rioting  armed  with  deadly  weaptons  and 
stabbing  a  person  on  whose  premises  the  riot  takes 
place  are  distinct  offences,  and  punishable  as^separate 
offences  under  Sections  148,  149,  and  324  of  the  Penal 
Code,  Section  14Q  being  read  as  a  proviso  to  Section 
14S. 

Normany  J. — We  are  of  opinion  that  the 
offence  of  rioting  armed  with  deadly  wea- 
pons, and  stabbing  a  person  on  whose 
premises  the  riot  takes  place,  are  distinct 
offences,  and  punishable  as  separate  offences 
under  Sections  148,  149,  and  324. 

The  149th  Section  may,  with  reference  to 
such  a  case  as  the  present,  be  read  as  if  it 
came  by  way  of  proviso  after  Section  148. 

There  is  no  ground  for  interference  with 
the  sentence  of  the  Magistrate. 


The  29th  April  1867. 
Present  : 
The  Hon'ble  W.  S.  Seton-Karr.  Juigi 

Murder — Proof  of  motive  or  previoiis 

iU-wilL  , 

Committed  bv  the  Magistrate ^  and  triei ' 
the  Sessions  Judge  of  Dacca,, on  aihxn 
of  culpable  homicide  not  amounting  t 
murder. 

Queen  versus  Jaichand  Mundle  and  otbcj 

Proof  of  motive  or  previous  ill-will  is  not  ztoBijr 
to  sustain  a  conviction  for  murder  in  a  case  vkn* 
person  is  coolly  and  barbarously  put  to  death. 

This  is  a  peculiar  case,  because  no  rooti^ 
is  proved  for  the  murder  of  Bishonaih  y 
the  three  prisoners,  though  one  was  ;« 
hinted  at  in  the  course  of  the  trial. 

The  Sessions  Judge  was  quite  riglit  - 
telling  the  Jury  that  the  case  really  tund 
on  the  credit  to  be  given  to  the  evidena:/ 
the  two  witnesses*  Hari  and  Bechoo.  1 
the  Jury  believed  that  evidence,  cocpt 
with  the  evidence  that  the  deceased  was  lb 
seen  alive  in  the  company  of  Ram  CooCi.' 
there  was  sufficient  to  warrant  a  verdica 
guilty. 

But  1  do  not  understand  why  the  Ses5i» 
Judge  told  the  Jury  that  the  mere  wiflti 
failure  of  proved  ill-will  at  once  disposed i 
the  higher  charge  of  murder,  or  why  ■ 
Jury  found  on  the  lesser  charge,  and  acqo 
ted  of  the  heaviest  offence  known  to  the  li* 
Granting  that  no  motive  was  pra^^cd.  ^ 
iriurder  was  deliberatelv  perpetrated  by  tfe< 
men  on  one  defenceless  person,  the  murieiei 
beating  and  strangling  him,  and  then  cjn^ 
ing  away  the  body  to  a  deep  river,  in  »b* 
they  carefully  sunk  it  with  a  wei^ 
attached  to  it. 

The  Sessions  Judge  should  have  loU 
Jury  that,  if  they  believed  the  evidence 
the  main  witnesses,  they  should  not  b 
to  convict  the  prisoners  of  culpable 
cide  amounting  to  murder,  for  I  do  not 
any  circumstance  to  take   it    out   of 
category.     I  should  be  sorry  to  ^y  tbaL 
every  case  where   a  fellow-creature  is 
barously  and  coolly  put  to  death,  m 
could  not  be  sustained,  unless  a  mocire 
previous   ill-will   were  proved.     As  it  i*' 
have  only  to  reject  the  appeal. 
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The  30ih  April  1867. 

Present : 

The  Hon'ble  C.  P.  Hobhouse,  Judge, 

Abetment — Grievous  Hurt. 

Committed  by  the  Deputy  Commissioner, 
and  tried  by  the  yudicial  Commissioner 
of  Assam f  on  a  charge  of  abetting  the 
commission  of  voluntarily  causing  griev- 
ous hurt, 

Qjieen  versus  Doorgessur  Surmah. 

Where  A  ordered  B  and  C  to  seize  and  forcibly  take 
>  in  the  contemplation  of  an  assault  upon  D,  and  D 
^as  so  beaten  and  tortured  as  to  have  died  in  conse- 
uence — Held  that  A  was  guilty  at  least  of  abetting 
le  commission  of  voluntarily  causing  grievous  hurt. 

In  this  case  the  facts  which  appear  on  the 
ecord,  so  far  as  they  affect  the  appellant 
)oorgessur  Surmah,  are  these. 

The  appellant  is  a  namghur  or  local  au- 
hority  in  the  village  of  Pandao  in  the  Dis- 
rict  of  Assam;  and,  on  the  iQth  of  Assin 
ast,  he  directed  two  certain  persons,  accused 
nd  convicted  with  him,  to  seize  and  take  a 
ertain  woman,  since  deceased.  Goonai,  to 
tie  house  of  a  certain  other  woman,  appa- 
enlly  the  zemindar  of  the  village,  to  answer 
o  a  charge  of  being  with  child,  and,  in  so 
lirecting  the  above  persons  thus  to  seize  and 
ake  Goonai,  appellant  was  overheard 
3  say  that  they  would  have  10  beat  her,  or 
ttherwise  she  would  not  confess  io  her 
iffence. 

According  to  appellant's  directions,  the  two 
tersons  above  mentioned  did  seize  the 
reman  Goonai,  and  did  forcibly  take  her  to 
be  house  of  the  zemindar,  and  there  she 
ras  so  beaten  and  tortured  that  she  died. 

Whereupon  appellant  was  charged,  firsts 
rith  abetting  the  culpable  homicide  not 
mounting  to  murder  of  the  woman 
lOonai,  and,  secondly,  with  abetting  the 
oluntarily  causing  of  grievous  hurt  to  the 
aid  woman  ;  and  was,  under  the  direction  of 
le  Judge  (who  charged  the  Jury,  if  they 
elieved  the  evidence,  to  find  appellant  guilty 
f  one  or  other  of  the  above  charges),  found 
uiliy  of  the  second  offence,  and  was  sentenc- 
d  by  the  Judge  to  live  years'  rigorous  im- 
risonment. 

These  facts  being  so,  pleader  for  appel- 
ant contends  that  the  finding  of  the  Jury 
nd  sentwice  of  the  Judge  are  based  upon 
,n  error  in  law,  inasmuch  as  his  client 
lever  intended  that  a  grievous  hurt  should 
oluntarily  be  caused  to  the  deceased  woman, 
md  that,  therefore,  he  could  not  be  said  to 
lave  abetted  such  hurt. 


In  this  case,  however,  the  law  and  the  facts 
are  equally  against  appellant ;  for  it  is  clear 
upon  the  facts  that  appellant  ordered,  i,  e,y 
in  the  words  of  the  law  "instigated,"  two 
other  persons  to  seize  and  forcibly  take  the 
deceased  in  the  contemplation  of  an  assault 
upon  her;  and  it  is  laid  down  distinctly  in 
Explanation  2,  Section  107,  Indian  Penal 
Code,  that  "  whoever,  prior  to  the  commis- 
sion of  an  act,  does  anything  in  order  to 
facilitate  the  commission  of  that  act,  and 
thereby  facilitates  it,  is  said  to  aid  the  doing 
of  it." 

Here,  then,  I  find  that  appellant  not  only, 
prior  to  the  commission  of  an  act,  did  a 
thing  which  facilitated  that  act,  and  was, 
therefore,  an  abettor  within  the  Statute,  but 
that  he  even  went  further,  and  contemplated, 
to  some  extent  at  least,  the  commission  of 
that  very  offence  by  which  the  death  of  the 
deceased  was  eventually  brought  aboult. 

Not  only,  then,  has  appellant  no  ground  of 
appeal,  but  upon  the  evidence  I  could  have 
wished  that  the  Judge  had  summed  up 
more  decisively,  and  that  the  Jury  had 
found  appellant  guilty  of  the  major  offence 
with  which  he  was  charged,  and  that  the 
sentence  of  the  Judge  had  been  heavier. 


The  3Cth  April  1867. 

Present  : 

The  Hon'ble  C.  P.  Hobhouse,  Judge, 

Unlawful  Assembly— Dacoity— Admission* 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Midnapore,  on  a 
charge  of  dacoity,  or  assembling  for  the 
purpose  of  committing  dacoity. 

Queen  versus  Kendra  Kamar  and  others. 

Case  of  an  unlawful  assembly,  the  nraembers  of  which 
were  held  guilty  of  an  offence  under  Section  402  of  the 
Penal  Code  on  their  own  admission  that  they  not  only 
knew  that  the  assembly  was  an  assembly  for  the  pur- 
pose of  committing  dacoity,  but  also  that  all  the  pereona 
(including  themselves)  constituting  the  assembly  lived 
on  the  proceeds  of  dacoity,  and  had  no  other  means  of 
living. 
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The  facts  of  this  case,  as  proved  in  evi- 
dence on  the  record,  are  these  : — 

The  Police  had  received  information  that 
a  gang  of  dacoits,  of  whom  one  of  the  lead- 
ers was  said  to  be  the  prisoner  Kendra, 
was  assembled  in  temporary  huts  in  a  certain 
jungle  for  the  purpose  of  committing  da- 
coity ;  and  that,  in  the  neighbourhood  of  this 
jungle,  several  dacoities  had  been  com- 
mitted— so  many,  indeed,  that  the  villagers 
were  in  terror  of  the  place.  Thereupon  the 
Police  set  informers  to  obtain  information, 
and  these  informers  had  proceeded  so  far  as  to 
have  ascertained  and  informed  the  Police  of 
the  whereabouts  of  the  supposed  gang. 

Meantime,  a  daeoity  was  committed  in  the 
house  of  the  prosecutor,  and  at  the  time  of 
that  daeoity  he,  and  at  least  one  other  person, 
identified  the  man  Kendra  as  amongst  the 
dacoits,  and  this  identification  seems  to  be 
placed  beyond  a  doubt  by  the  fact  that  these 
two  had  known  Kendra  well  before;  that 
they  had  plenty  of  time  and  opportunity  for 
recognizing  him  on  this  occasion ;  that  they 
were  under  no  fear  nor  consequent  confusion 
of  mind ;  and  that  they  at  once  mentioned  to 
others  the  fact  of  the  recognition. 

Immediately  after  the  daeoity,  certain  of 
the  witnesses  followed  on  the  traces  of  the 
dacoits  which  would  seem  to  have  been 
sufficiently  plain,  marked  the  dacoits  down  in 
the  huts  of  the  jungle  above  referred  to,  and 
gave  immediate  information  to  the  Police. 

The  Police  at  once  came  down  in  force, 
surrounded  the  temporary  settlement  of  huts, 
arrested  all  the  prisoners,  and  searched  the 
huts,  and  found  in  them  a  quantity  of  pro- 
perty, some  capable  of  easy  identification, 
and  all  identified  as  the  property  of  the 
prosecutor  stolen  at  the  daeoity. 

Out  of  this  occurrence  arose  the*charge 
of  daeoity  against  Kendra,  and  of  assem- 
bling for  the  purpose  of  committing  daeoity, 
against  him  and  against  the  other  pri- 
soners. 

The  cases  against  the  prisoners  Kendra, 
Kpka,  Bhaima,  and  Sreemutty  Josadah,  ad- 
mit of  no  doubt.  Kendra  was  identified  at 
the  dacoily,  and  in  his  house  was  found  pro- 
perty stolen  thereat;  and  the  others  distinct- 
ly admitted  that  they  formed  a  part  of  a 
number,  more  than  five,  of  persons  assembled 
to  commit  daeoity. 

The  admissions  of  these  prisoners  would 
not,  of  course,  be  evidence  against  any  per- 
sons other  than  themselves;  but  there  is 
ample  independent  evidence  to  shew  that  the 


assembly  in  the  jungle  was  an  assembh 
of  persons  for  the  purpose  of  commitdsf 
daeoity. 

If  then  these  persons  so  assembled  tc* 
assembled  for  the  purpose  of  committiBC 
daeoity,  it  would  follow  that  others  assra. 
bled  with  them  were,  when  it  ^-as  shera 
that  they  wxre  aware  of  the  purpose  of  i» 
assembly,  assembled  for  that  purpose. 

Now,  in  this  particular  case,  all  the  pri- 
soners admit,  and  these  admissions  are 
evidence  against  them,  that  they  not  (sr 
knew  that  the  assembly  was  an  assembi)  in 
the  purpose  of  committing  daeoity,  but  leo 
that  all  the  persons,  including  {hemselvei 
constituting  the  assembly,  lived  on  the  pro- 
ceeds  of  daeoity,  and  had  no  other  means  ot 
living. 

Reading,  therefore,  Section  402  with  Sec- 
tion 142  of  the  Indian  Penal  Code  together 
I  concur  with  the  Judge  below  that  the 
prisoners  were  guilty  of  an  offence  within  the 
meaning  of  Section  402  ;  and,  as  I  think  tiur 
the  respective  sentences  are  appropriate,  1 
dismiss  the  appeal. 


The  4th  May  1867. 
Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Kidnapping. 

Queen  versus  Mussamut  Oozeerun. 

Com  mined  by  the  Magistrate,  and  tried  f; 
the  Sessions  Judge  of  Patna^  on  a  ckcirf 
of  kidnapping. 

An  enticing*  away  of  a  child  playinjr  on  a  public  ra^ 
is  kidnapping  from  lawful  guardianship. 

There  is  no  ground  of  appeal  in  (hi 
case.  The  Jury  were  directed  to  find  oa 
the  evidence  whether  the  prisoner  eniiceJ 
away  the  child  from  lawful  guardianship,  aoJ 
they  found  that  she  did. 

There  was  evidence  in  the  record  la 
support  this  finding,  and  the  Jur\*  chose  ti> 
believe  it ;  the  question  was  one  of  fact. 

On  the  question  of  law,  the  Sessio^.^ 
Judge's  explanation,  that  a  child  plaving  abcc: 
on  a  public  road  is  still  under  the  la^liii 
guardianship  of  its  parent  or  relative  Hvii? 
close  by,  as  the  case  may  be,  was  quite  ccr- 
rect. 

The  appeal  is  dismissed. 
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The  6th  May  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson^  Judges, 

section   223,   Penal  Code— Public  Servants- 
Convict  Warders. 

Referred  Jurisdiction. 

Queen  versus  Kallachand  Moitree. 

Convict  warders  are  "  public  servants  "  within  the 
neaning'  of  Section  233  of  the  Penal  Code. 

Seton-Karr f  J. — We  think  that  the  order 
a  the  Sessions  Judge  was  wrong,  and  that 
'  convict  warders  "  are  **  public  servants  " 
fr'ithin  the  meaning  of  Section  223  of  the 
Penal  Code.  Whatever  may  have  been  their 
30sition  formerly,  there  is  no  question  that 
ander  the  new  Jail  Rules  (403-A)  they  are 
empowered  to  keep  persons  in  confinement, 
md  they  are  none  ihe  less  so  empowered » 
>ecause  they  are  themselves  in  confinement. 
That  being  so,  they  fall  under  the  definition 
3f  public  servants  to  be  found  in  Section  21, 
Clause  7,  of  the  Penal  Code. 

As  the  effect  of  the  Judge's  order  has 
t)een  to  acquit  the  prisoner,  we  do  not 
reverse  that  order,  but  merely  intimate  our 
opinion  that  it  was  wrong. 


The  6th  May  1867. 

Present : 

The  Honble  W.  S.  Seton-Karr,  Judge, 

Section  94,  Registration  Act,  XX.  of  1866— 
Abetment  of  false  personation. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Dacca,  on  a  charge  of 
making  a  false  statement  in  a  proceeding 
under  Act  XX.  of  1S66,  and  false  persona- 
tion. 

Queen  versus  Soleemooddeen  and  others. 

Three  persoas,  who  put  up  a  fourth  to  personate  one 
vhose  authonty  was  required  to  complete  a  conveyance 
>f  immoveabTe  property,  were  held  guilty  under  hection 
H  of  the  Registration  Act,  XX.  of  1866. 

This  is  an  appeal  against  a  conviction  of 
iiree  persons  under  Sections  91  and  93  of  the 
Registration  Act,  XX.  of  1866. 


The  conviction  has  taken  place  by  a  Jury, 
and  the  appeal  is  therefore  limited  to  a 
point  of  law.  The  pleader  for  the  appel- 
lants lays  stress  mainly  on  the  wording  of 
Section  93,  and  urges  that  none  of  the  pri- 
soners can  be  correctly  said  to  have  "  falsely 
personated  another."  The  evidence  dis- 
closes that  some  one  was  put  up  before  an 
Ameen,  who  was  acting  under  the  law  in 
question,  to  personate  one  Nussurunnissa, 
whose  authority  was  required  to  complete 
a  certain  conveyance  of  some  immoveable 
property,  and  that  the  three  prisoners  were  the 
persons  who  got  up  the  false  personation. 
Strictly  and  technically  speaking,  then,  the 
prisoners  would  not  be  guilty  under  Section 
93,  as  they  did  not  falsely  personate  any  one 
themselves.  But  they  would,  all  of  them, 
be  guilty  under  Section  94,  which  provides 
a  penalty  of  imprisonment  for  seven  years  for 
abetment  of  any  offences  under  this  Act  and 
within  the  meaning  of  the  Indian  Penal 
Code. 

There  can  be  no  doubt  that,  from  the 
indictment,  the  prisoners  knew  that  they 
would  have  to  meet  a  charge  of  getting  up 
some  one  else  to  personate  Nussurunnissa, 
and  that  they  consequently  have  had  every 
opportunity  of  pleading  to,  and  of  meeting 
and  rebutting,  all  the  facts  requisite  to  con- 
stitute an  offence  punishable  under  Section 

94. 

In  this  state  of  things,  Section  426  of  the 
Criminal  Procedure  Code  will  come  in ;  and, 
as  the  accused  have  not  been  sentenced  to  a 
larger  ^amount  of  punishment  than  might 
have  been  awarded  under  Section  94,  and  as 
they  have  not  been  prejudiced  by  the  mere 
technical  error  that  has  occurred^  there  is 
no  reason  to  interfere  or  to  order  a  new 
trial.  Under  Section  21,  Criminal  Proccr 
dure  Code,  trials  under  any  local  or  special 
law  would  be  conducted  under  the  Criminal 
Procedure  Code. 

The  offence  is  one  deliberately  perpetrated, 
and  it  requires  a  severe  sentence. 

The  appeals  are  rejected. 
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The  6th  May  1867. 


Present : 
'    The  Hon'ble  W.  S.  Seton-Karr,  ^udge. 

Waging  war  with  friendly  Power— Pardon- 
Mitigation  of  punishment 

Commuted  by  the  Assistant   Commissioner^ 
and  tried  by  the  Deputy  Commissioner  of 
Cachar^  on  a  charge  of  waging  war  against 
the  Raja  of  Moneepore^  an  Asiatic  power 
in  alliance  with  the  Queen. 


Queen  versus  Sajowpa. 

Application  for  pardon  or  mitig'ation  of  punishment 
for  a  political  offence  {e,  g.,  for  waging  war  against  a 
power  in  alliance  with  the  (jueen)  should  be  made  to 
the  Executive  Government. 

The  petitioner  has  pleaded  guilty  to  the 
offence  of  waging  war  against  a  power  in 
alliance  with  the  Queen  (Section  125,  Penal 
Code). 

Nothing  is  stated  in  the  petition  of  appeal, 
and  the  appellant  has^had  a  fair  trial.  If,  for 
a  political  offence,  he  desires  pardon  or  miti- 
gation of  punishment,  he  should  apply  to  the 
Executive  Government  whi^h,  in  such  a  case, 
can  best  say  whether  his  offence  has  been 
too  severely  punished,  and  whether  political 
considerations  will  admit  of  the  execcise  of 
the  prerogative  of  mercy  vested  in  the  re- 
presentative of  the  Queen. 

I  decline  to  interfere,  there  being  no 
ground  on  which,  as  a  judicial  tribunal,  I 
could  properly  interfere  in  such  a  case. 

Appeal  rejected. 


The  7th  May  1867. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  C.  P.  Hobbos 

Judges. 

Murder. 

Criminal  Referred  Jurisdicdon. 
Queen  versus  Bishendharee  Kabir. 

Curious  case  of  murder  where  a  father  sacri&sli 
son,  because  wealth  had  not  accompanied  it&birt,* 
afterwards  cut  his  own  throat  as  a  protest  ag»!2Si 
deity's  injustice. 


Glover,  y, — This  is  a  very  peculiar 
of  murder.     Bishendharee,  the  prisoner, 
found  on  the  morning  of  the  lyih  jan_ 
last  sitting  at  the  mouth  of  a  cavern  wbd 
contained    a    locally    celebrated    shrific 
Mahadeb,  with  his  throat  partially  coL 

Information  of  his  having  been  seentra 

was  conveyed  to  the  chowkeedarof  Bncba 

(witness  No.  i)  the  evening  before,  bv? 

travelling  pilgrims,  who  had  passed  b^  ^J 

place,  had  seen  the  man  sitting  woundei 

the  manner  described,  and   had  been  \Lk 

him    that    he    had    sacrificed    his   «» , 

Mahadeb   within   the   cavern.      These  a 

were  wandering  pilgrims,   and  their  wbi 

abouis  has  not  been  traced  ;  but,  aciinc 

their  information,  the  chowkeedar^rocei 

at   once  to  the  nearest  Police-stauon.  ' 

arrived  there  some  time  after  midnight 

the  next  morning,  accompanied  by  a 

constable,  policemen,  and  ihree  other  pt.- 

whom    the  party   appear  to    have  falki 

with   on   the   road,   started    for    the  5k 

They  reached  the  place,  a  wild  uninb^ 

spot,  in  the  midst  of  a  dense  Jungle,  i- 

9  A.M.,  and  found  the  prisoner  Bishendl* 

still  sitting  there.     He  was  badly  wod* 

in  the  throat,  and  spoke  with  difficnk^* 

much  so  that  the  constable  suggested  *M 

if  he  could  write,   it  would   be  better  il» 

made    his    statement    in    that    war.    ft 

prisoner  complied,  and  wrote    in  Hinieet 

paper   marked   A  in  the  record,  in  wbd 

amongst  other  things,  he  declared  thit  * 

had  sacrificed  his  son  to  the  god,  andde. 

the  body  was  in  the  shrine.     A  bloodr  \a^ 

was  lying  close  by  Bishendharee,  which'lie« 

unwilling  to  give  up  to  the  Police,  and  wb* 

eventually  had  to  be  forced  from  bim.    tk; 

prisoner    also   endeavoured  to    preveui  * 

constable  from  searching  the  cavern,  iXkpt 

that,  if  he  did  so,  the  benefit  of  bis 


■  *  Erratum  in  Original  EdiHon. 


1867.] 


Criminal 


THE  WEEkLV  REPORTER. 


Ruiings. 


[/o/»]«5 


would  be  lost,  and  that,  if  Jeft  alone,  his  son 
would  come  to  life  again  in  three  days! 

The  Police  lighted  torches,  and  proceeded 
inside  the  cavern,  leaving  Bishendharee  in 
custody  outside.  The  shrine  was  situated  low 
down  in  the  mountain  more  than  1,000  yards 
from  the  entrance,  and  on  a  stone  which 
jutted  out  from  beneath  the  figure  of  the 
god  was  found  the  prisoner's  little  son,  a 
boy  of  some  5  years,  with  his  throat  cut,  and 
quite  dead. 

The  above  facts  are  clearly  proved  by 
Independent  testimony,  as  well  as  by  the 
de{>ositions  of  the  Police. 

At  the  entrance  to  the  cavern  were  posted 
up  two  papers  in  Hindee,  proved  to  be  in 
the  plaintiff's  hand-writing,  containing  wild 
rambling  complaitits  against  his  god,  and 
statements  to  the  same  effect  generally  as 
those  written  in  the  paper  A  ;  in  one  of 
them  he  desired  that  his  wife  might  be  in- 
formed of  what  had  happened. 

The  contents  of  the  paper  A  are  to  the 
following  effect  :  *•  I,  Bishendharee,  made 
**  a  vow,  no  one  beat  me.  I  sacrificed  my 
*'  own  life  voluntarily ;  my  son  will  come  to 
**  life  on  Tuesday  ;  my  son  is  on  the  Mahadeo. 
If  you  take  him  down,  it  will  be  a  sin  to 
you.  I  made  a  vow,  in  case  a  son  should 
**  be  born  to  me,  to  sacrifice  Ganges  water, 
**  and  do  pooja.  A  son  was  born,  but  no 
*'  wealth  came ;  for  this  reason  I  sacrificed 
**  my  son  Ram  'J  op  sain.  1  cut  my  son's 
"  throat  with  this  knife,  and  then  my  own. 
"  You  go  and  tell  this  to  your  master,  the 
"  Magistrate.  If  he  does  not  believe  your 
•*  statement,  to  save  yourselves,  shew  him 
"  this.  If  you  remove  me,  I  shall  not 
•*  survive.  I  sacrificed  him  on  Wednesday, 
*'  four  days  ago — it  was  past  noon."  The 
thild's  body  and  the  prisoner  were  taken  into 
Sasseram,  where  the  latter  was  some  time 
tinder  medical  treatment  in  Hospital. 

On  being  brought  before  the  Magistrate, 
he  denied  having  written  the  paper  marked 
A,  and  repudiated  its  contents.  He  asserted 
that,  whilst  at  the  cavern,  he  had  been  set 
upon  during  his  sleep  by  five  men,  z'/^.,  Gon- 
esham  Geer,  the  malik  of  bis  village,  Neamut, 
Sirdar,  and  two  others,  that  these  men  mur- 
dered his  child,  and  very  nearly  succeeded 
in  murdering  him  also  by  cutting  his  throat. 

He  called  no  witnesses  to  support  this 
defence  ;  but  he  conducted  his  case  with 
considerable  acuteness,  and  cross-examined 
the  prosecution-witnesses  shrewdly  and  well, 
without,  however,  being  able  to  elicit  any- 
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thing  favorable  to  his  plea  that  the  persons 
above  named  were  at  enmity  with  him,  and 
had  attacked  him  out  of  revenge. 

The  native  doctor  of  Sasseram,  however, 
did  depose  that  the  wound  on  the  prisoner's 
throat  was  not,  in  his  opinion,  self-inflicted. 
He  gave  reasons  for  so  thinking,  the  chief 
of  which  were  that  the  cut  was  too  uniform 
in  depth,  and  too  even,  and  that  the  blade 
of  the  knife,  which  was  only  3  inches  long, 
could  not  have  made  a  cut  of  4  inches  long. 

The  Civil  Surgeon  of  Arrah,  who  saw  the 
prisoner  afterwards  when '  the  wound  was 
nearly  healed,  was  not  able  to  give  a  positive 
opinion,  ,but  considered  that  the  appearance 
of  the  man's  throat  was  not  inconsistent 
with  the  hypothesis  of  attempted  suicide. 

Now,  we  see  no  reason  whatever  to  doubt 
the  credibility  of  the  witnesses  who  saw  the 
paper  A  written  by  the  prisoner,  and  so 
much  of  the  deposition  of  the  head  consta- 
ble as  relates  to  thfe  discovery  of  the  child's 
body  in  consequence  of  the  information 
supplied  by  the  prisoner  in  that  document 
is  admissible  evidence,  and  both  together 
prove  that  Bishendharee  confessed  to  having 
sacrificed  his  child  to  Mahadeo. 

This  evidence  is  corroborated  by  inde- 
pendent proof  that  the  paper  A  is  in  the 
prisoner's  hand-writing,  and  that  the  knife 
which  was  found  on  the  chowkhut  of  the 
cavern  covered  with  blood  belongs  to  him. 

We  consider  it  proved  that  Bishendharee 
killed  his  child. 

The  question  remains  whether  there  is 
any  reason  why  he  should  not  be  convicted 
of  the  murder  in  consequence  of  his  being 
at  the  time  incapable  of  discerning  between 
right  and  wrong,  or  of  knowing  that  what  he 
did  \«as  contrary  to  law. 

Now,  not  only  does  the  prisoner  himself 
strongly  deny  the  fact  of  his  ever  having 
been  insane,  but  all  the  evidence  points  the  . 
same'wav.'  The  witnesses,  men  of  his  own 
village,  and  in  two  cases  connected  with  him 
by  family-ties,  say  indeed  that  he  was  a  con- 
firmed drunkard,  and,  when  in  liquor,  behaved 
himself  outrageously,  but  not  one,  not  even 
the  prisoner's  wife,  asserts  that  he  was 
ever  out  of  his  mind. 

The  prisoner's  conduct  at  the  time  of  his 
discovery  by  the  police  is  inconsistent  with 
the. idea  of  insanity.  He  had  sacrificed  his 
son  (he  said)  because  wealth  had  not  accom-  , 
panied  its  birth^  and  had  cut  his  own  throat 
as  a  protest  against  his  deity's  injustice,  and 
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he  advised  the  police  to  make  the  affair  clear 
to  the  Magistrate,  and  to  save  themselves 
from  any  possible  blame  by  shewing  him 
what  had  been  written. 

}n  short,  although  there  may  have  been  some 
degree  of  religious  enthusiasm  or  even  hallu* 
cination,  there  is  nothing  to  show  that  Bishen 
killed  his  child  whilst  in  a  state  of  mind 
that  incapacitated  him  from  knowing  right 
from  wrong.  It  seems  to  us  rather  that  he 
did  expect  to  receive  some  ^wor^v  benefit 
from  the  sacrifice  of  his  son,  and  that  wealth 
would  come  to  him,  and  his  dead  child  be 
restored  to  life  again  together. 

A  reason  (though  not  a  strong  one)  for  sup- 
posing Bishen  insane  might  have  been  found 
in  the  meaningless  atrocity  of  the  act,  had 
not  the  prisoner's  own  explanation  of  his 
conduct  solved  the  difficulty,  and  shewn  that 
there  was  a  meaning  in  his  proceedings. 

We  convict  the  prisoner  of  the  murder; 
but,  taking  all  the  circumstances  into  con- 
sideration, think  that  the  ends  of  justice  will 
be  sufiiciently  met  by  a  sentence  of  trans- 
portation for  life. 


The  7th  May  1 867. 

Present : 

The  Hon'ble  F.  B.  Kemp;  W.  S.  Seton- 
Karr,  and  F.  A.  Glover,  Judges, 

Perjury. 

Queen  versus  Bishoo  Bewa  and  Pipree  Bewa. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Rajshahye,  on  a 
charge  of  false  evidence. 

Case  of  perjury  by  females  in  which  the  majority  of 
the  Court  refused  to  reduce  the  punishment. 

Glover^  J, — The  guilt  of  both  these 
prisoners  appears  to  me  fully  established, 
and  the  only  question  for  consideration  is 
the  propriety  of  the  sentence. 

The  Assessors  recommended  the  prisoners 
to  mercy  on  the  ground  that  they  were 
women,  and  had  just  suffered  a  severe  domes- 
tic loss. 

I  do  not  think  that  their  behaviour 
throughout  these  proceedings  shows  them 
to  have  been  much  affected  by  the  death  of 
AH,  but  on  the  other  ground,  viz,^  that  the 
prisoners  are  ignorant  women  easily  inti- 
midated or  led  by  the  village  authorities,  I 
think  it  but  fair  to  treat  them  somewhat 
more  leniently  than  the  generality  of  male 
offenders. 

I  do  not  forget  their  conduct  in  endea- 
vouring to  make  the  mosf  of  the  Naib's 
difficulty.     Still     the    sentences    passed,    5 


years'  and  3  years'  rigorous  iraprisoussn. 
appear  to  me  disproportionate  to  tbe  oficss 
and,  taking  the  recommendatioii  of  tbe  Ai-  '•. 
sessors  into  consideration,  would  leduoe^  .• 
to  3  years  in  case  of  Pipree,  and  10  one  tsr 
in  tbe  case  of  Bishoo.  The  imprisocisss 
in  both  cases  to  be  rigorous. 

Seton-Karr,  J, — I  regret  that  1  am  ar- 
able to  concur  in  tbe  propriety  of  redadi^ 
the  punishment  of  these  two  prisooes^  ! 
cannot  take  on  myself  what  I  call  a  senas 
responsibility  in  direct  opposition  to  :2 
reasons  given  by  the  Judge  for  not  act:; 
on  the  recommendation  of  the  Assessors  5 
mercy,  which  reasons  I  consider  to  be  gon^ 
and  sound,  and  to  be  justified  bj  tbe  vk? 
case. 

It  is  clear  that  the  two  women  were  i«p 
little  affected  by  the  death  of  the  chovb* 
dar,  who  was  the  husband  o€  one  of  them 
They  were  quite  ready  to  obstruct  and  ^^a- 
lyse  justice  on  condition  of  receiving  t 
reward.  In  spite  of  their  suspicios 
against  the  Naib  Ram  Gobind  Sandial  ast^ 
instigator  of  the  murder,  they  were  l>otix  d 
them  ready  to  ask  for-  loo  Rs.  and  a  becgil 
of  lakheraj  land  as  the  price  of -their  sik&£& 
The  Judge  says  that  the  prisoners  h 
their  demeanor  in  Court  "  sh^w  that  thff 
"  know  perfectly  well  what  they  are  abo^ 
"and  that  they  could  not  have  been  pcf- 
''  suaded  into  acting  as  they  have  done,  & 
'^  less  they  bad  been  most  ready  to  ait^ 
"  the  course  indicated  to  them ;  they  ac^ 
''  either  from  motives  of  cupidity  or  pe- 
"  verse  and  criminal  indifference,  and  n 
"  bear  the  consequences  of  their  conduct 

I  am   always  ready  to  listen    to 
mendations    for    mercy,    or    to    lessen  isk 
punishment  for  false  evidence,  unhappily  • 
common  in  our  Courts,  when  the  same  a 
delivered  partly  from  helplessness  or 
ranee,  or  from  no  very  bad  and  corrupt 
tive,  but  merely  from  sheer  indifference  % 
truth.     But    here    the   perjury    was    clccf^ 
deliberate,  and  was  committed  from  verr  bii 
and  corrupt  motives. 

I  would  allow  both  the  sentences  to  staai 
I  think  the  Judge  in  this  case  is  much  max 
to  be  trusted  than  the  Assessors. 
The  case  must  go  to  a  third  Judge. 
Kempy  J, — I  concur  with  Mr.  Justice 
Seton-Karr.  There  is,  in  my  opinion,  no- 
thing in  the  case  of  these  prisoners  makii^ 
them  fit  objects  for  mitigation  of  punish 
ment.  They  seem  to  me  to  ha>«  90A 
throughout  the  matter  with  utter  indifin^ 
ence  to  their  domestic  bereavement  and  wA 
corrupt  motives. 
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The  7th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Culpuble  Homicide  not  amountiaij'  to  murder- 
Unlawful  Assembly — Riot 

Queen  versus  Mana  Sing  and  others. 

Commitiid  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Gya,  on  a  charge 
of  being  members  of  an  unlawful  assem- 
bly  in  prosecution  of  the  common  object  of 
which  death  was  the  result » 

In  a  case  of  riot  in  which  a  man  was  killed,  the 
whole  of  the  members  of  the  unlawful  assembly,  as 
well  the  victorious  as  the  worsted,  were  held  Equally 
guilty  of  culpable  homicide  not  amounting'  to  murder. 

Kempt  J, — In  this  appeal  there  are  two 
parties  before  this  Court — the  villagers  of 
Aone  on  one  side,  and  those  of  Deonee  on 
the  other;  and  the  cause  of  the  dispute  was 
ihe  right  of  user  in  a  water-course — a  fruitful 
[:ause  of  affrays  in  the  Behar  district.  It 
is  clear  that  the  Deonee  villagers  erected  a 
dam,  and  thereby  obstructed  the  free  passage 
3f  the  water  from  the  river  Jumna. 

It  is  said  for  the  Aone  party  that,  ignorant 
>f  the  fact  of  the  Deonee  villagers  being 
:ollected  at  the  bund,  they  went  for  the 
>urpose  of  removing  the  obstruction  and 
'estoring  the  natural  flow  of  the  water,  but 
his  hypothesis  is  entirely  inconsistent  with 
heir  acts  as  well  as  the  evidence.  The  large 
mraber  of  the  party,  said  to  be  one  hundred, 
he  being  armed  with  heavy  sticks  and 
rorassas,  a  description  of  battle-axq  of  a 
leadly  character,  shews  that  they  went  an- 
icipating  a  fight,  and  with  the  intention,  by 
neans  of  criminal  force,  to  enforce  a  suppos- 
d  right  at  all  risks.  There  was  lime  to 
lave  had  recourse  to  the  protection  of  the 
lublic  authorities ;  indeed,  if  they  had  not 
:one  to  the  disputed  bund,  there  would  have 
»een  no  riot  at  all* 

A  man  has  been  killed  in  this  riot,  struck 
own  by  a  blow  on  the  head.  The  offence  is 
ulpable  homicide  not  amounting  to  murder  ; 
nd  as  the  offence  was  committed  in  carry- 
ig  out  the  common  and  unlawful  object 
f  the  meeting,  the  whole  of  the  members  of 
lat  unlawful  assemblage  are  liable.  Taking 
lis  view  of  the  case*  we  confirm  the  con- 
iction  and  sentence  passed  by  the  Sessions 
iidge,  and  reject  the  appeal. 


The  Deonee  party  are  equally  to  blame, 
though  they  were,  simply  from  inequality  in 
number,  worsted  In  the  fight.  They  were 
wrong  in  the  first  instance  in  damming  up  the 
water-course  by  show  of  force,  and  in  oppos- 
ing the  Aone  party,  instead  of  retreating 
and  seeking  the  protection  of  the  law, 

Xhe  appeals  are  rejected. 


The  5th  May  1867. 

Present: 

Th^  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Duty  of  Judge  (in  weighing  Evidence). 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  West  Burdwan,  on  a 
charge  of  dacoity^ 

Queen  versus  Kalu  Mai  and  others. 

A  Judg«  cannot  properly  weijrh  evidence,  who  starts 
with  an  assumptioa  of  the  general  bad  character  of  the 
prisoners. 

Markby,  J. — In  this  case  nine  prisoners 
have  been  convicted  of  dacoity,  and  have 
appealed  to  this  Court. 

The  evidence  consists  entirely  of  that 
of  the  witnesses  to  the  identification,  no 
property  having  been  found  in  the  posses- 
sion of  any  of  the  prisoners. 

The  prosecutor  identifies  the  prisoners 
Kalu  •Mai,  Gody  Mai,  and  Boro  Nundo 
Mai,  whom  he  knew  before.  He  says  he 
recognizes  the  other  prisoners  as  having 
been  present  at  the  dacoity,  but  did  not 
know  them  before. 

Witness  No.  2  identifies  all  the  prison- 
ers, and  says  he  knew  them  all  before. 

Witness  No.  3  identifies  all  the  prisoners, 
and  savs  he  knew  them  all  before. 

Witness  No.  4  identifies  Kalu  Mai, 
Chundu  Mai,  and  Cheedam  Roy,  and  says  he 
knew  them  before. 

There  can  be  no  doubt  that  there  is  here  (i  f 
true)  ample  evidence  against  all  the  accused; 
and  if,  after  having  been  duly  weighed,  it 
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has  been  credited  by  ihe  Sessions  Judge 
and  the  Assessors,  the  conviction  ought  to 
be  affirmed. 

But  I  observe  that,  throughout,  the  wit- 
nesses seem  most  improperly  to  have  given 
evidence  of  the  general  bad  character  of 
the  prisoners,  and  that  the  Sessions  Judge 
commences  his  observations  on  the  case  by 
remarking  that  "  this  is  a  case  of  dacoity 
"  committed  by  professionals y  of  whom  a 
"  father  and  his  two  sons  besides  other 
"  relations  are  at  length  brought  to  justice. 
"  The  father  has  been  punished  be/ore. 
"  But  the  notoriously  bad  character  of 
"  each  and  all  of  the  prisoners  may  be 
"  estimated  from  the  fact  that  Doorga  Churn 
*' refused  to  have  their  houses  searched,  as 
"  such  notorious  robbers  would  never  keep 
"  stolen  property  in  their  houses." 

It  is  true  that  the  Sessions  Judge  proceeds 
afterwards  to  consider  the  evidence,  and 
states  generally  that  he  is  satisfied  with  the 
identification.  But  to  recognize  persons  at 
night  by  torch-light  and  in  the  confusion  of 
a  struggle,  as  the  witnesses  in  this  case 
professed  to  dd,  though  by  no  means  impossi- 
ble, is  not  easy,  and  the  evidence,  therefore, 
ought  to  have  been  very  carefully  weighed 
and  sifted,  I  do  not  think  that  a  Sessions 
Judge  can  possibly  perform  this  part  of  his 
duty  in  a  satisfactory  manner,  who  starts 
with  an  assumption  of  the  general  bad 
character  of  the  prisoners.  Such  a  consi- 
deration was  wholly  i-rrelevant  to  the  issue 
which  the  Sessions  Judge  had  to  try  in  this 
case,  and,  so  far  from  relying  on  this  evi- 
dence as  he  appears  to  have  done,  he  ought 
never  to  have  received  it,  or,  if  by  inadver- 
tence he  received  it,  he  ought  to  have  made 
every  effort  to  shut  out  the  effect  of  it  from 
his  mind  when  weighing  the  evidence^ given 
to  prove  the  participation  of  the  prisoners 
in  this  particular  crime. 

For  these  reasons,  I  am  not  satisfied  with 
the  verdict,  and  think  it  ought  to  be  reversed, 
and  that  the  prisoners  ought  to  be  put 
again  upon  their  trial. 

I  also  think  that  the  Police  Officer  who 
conducted  the  enquiry  ought  to  have  been 
called,  and  that  he  did  eniirely  wrong  in 
refraining  at  the  instance  of  the  prosecutor 
from  searching  the  prisoners'  houses.  I 
consider  the  explanation  of  this  omission 
to  be  highly  unsatisfactory. 

Jackson,  J, — I  concur  in  reversing  this 
conviction,  and  ordering  a*  new  trial,  which 
should  be  before  new  Assessors. 


The  iSihiMay  1867. 
Present : 
The  Hon'ble  F.  B.  Kemp.  Juigi, 

Evidence— Kidnapping' — Sale  of  girl  for  |e- 
poses  of  prostitntioD. 

Committed  by  the  Magistrate^  and  irid  f 
the  Sessions  Judge  of  East  Burdtcst^n 
a  charge  q/"  disposing  of  a  minor  girl  jw 
the  purpose  of  prostitution  y  &fc. 

Queen  versus  Doorga  Doss  and  otlicis. 

The  evidence  of  a  kidnapped  girl,  if  IhorottgliiT  ni 
ble,  is  legally  suffic'ent  for  a  convirtion  forkidiapfe^ 

There  is  nothing-  illegal  in  passing  separate  seatfaoi 
for  kidnapping  and  for  selling  for  purposes  of  prasa> 
tion. 

These  prisoners  have  been  tried  by  Jun 
The  charge  to  the  Jury  is  a  proper  oat 
They  were  properly  told  that  the  evideoce 
the  principal  witness,  the  girl  who  « 
kidnapped,  if  thoroughly  credible,  was  Icgi.; 
sufficient  for  conviction  ;  but  at  the  $aae 
time,  they  were  cautioned  to  receive  ita.*^ 
mature  consideration  and  scrutiny.  I  sa:i 
reason  for  interfering,  and  confirm  is 
conviction  and  sentence,  rejecting  tbe  c* 
peals. 

With  respect  to  the  appeal  of  Nob* 
Bagdee,  1  have  to  observe  that  there  is  a^ 
thing  illegal  in  passing  separate  senier^ 
for  the  offence  of  kidnapping  and  for  ic 
offence  of  selling  for  the  purposes  of  p> 
titution,  which  are  separate  and  disiiac 
offences.  It  does  not  follow  that,  beast 
a  person  entices  away  a  minor  under » 
age  of  16  years  out  of  the  keeping  of  if 
lawful  guardian,  it  is  necessarily  with  tv 
intention  of  selling  her  for  the  purposes  s 
prostitution. 


The  20th  May  1867. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GkMit 

Judges, 

Jurisdiction— Perjury— Land  Disputes 

Criminal  Revisional  Jurisdiction. 

Queen  versus  Buloram  and  another. 

A  Magistrate  has  no  jurisdiction  to  try,  bat  w^ 
commit  to  the  Sessions,  a  case  of  perjury  comoiitte^^ 
fore  him  in  the  course  of  a  proceeding  taken  tfi* 
Section  31S  of  the  Code  of  Criminal  Procedure. 

Glover,  J, — We  are  of  opinion  that  Jk 
Magistrate  acted  without  jurisdicttoa  • 
this  case,  and  that  his  order  should  ^ 
quashed. 
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The  question  turns  upon  the  meaning  of 
words  "judicial  proceeding;"  and  there 
an,  we  think,  be  no  doubt  that  proceedings 
tken  under  Section  318  of  the  Code  of 
'riminal  Procedure  are  "judicial  proceed- 
igs"  in  the  sense  of  Section  193  of  the 
eiial  Code,  even  though  they  may  possibly 
ot  terminate  in  a  judgment. 

Now,  this  Section  leaves  the  officer  who 
olds  such  "judicial  proceedings"  no  ap- 
arent  option.  The  words  are  ^^  shall  be 
unished  with  imprisonment,"  4c.,  and  the 
chedule  to  the  Code  Of  Criminal  Procedure, 
faich  refers  to  it,  makes  the  Court  of  Session 
le  only  Court  that  can  pass  sentence,  and  a 
lagistrate  can  do  no  more  than  hold  the 
reliminary  enquiry. 

Section    181    of  the   Penal   Code,   under 


rhich  the  Magistrate  has  acted  in  thi^  case,  >  he    could    not    have  been,   at  the   end    of 


ppears  to  us  to  refer  to  matters  which  do 
ot  come  under  the  definition  of  judicial 
roceedings ;  and,  although  the  wording  of  the 
section  is  apparently  large  enough  to  admit 
ilse  statements  of  every  description,  its 
ction  is  restricted  as  regards  those  made 
mder  certain  circuiflstances  by  the  succeed- 
ng  Section  193.  Were  it  not  so,  the  Magis- 
rate  of  a  District  acting  under  Section  181 
aight  try  all  cases  of  perjury  himself, 
nstead  of  committing  them,  as  he  is  no 
loubt  bound  to  do,  to  the  Sessions. 

It  appears  to  us,  therefore,  that,  as  the 
.ppellants  gave  false  evidence  in  the  stage 
>f  a  judicial  proceeding,  the  provisions  of 
Section  193  must,  of  necessity,  be  applied  to 
he  case,  and  that  the  Magistrate  had  no 
urisdiction.  His  orders  are  quashed,  and  he 
3  directed,  if  he  see  fit,  to  commit  the 
offending  parties  to  the  Sessions  Court. 


The  20th  May  1867. 
Present  : 

rhe  Hon'ble  F.  B.  Kemp,  W.  S.  Seton-Karr, 
and  C.  P.  Hobhouse,  fudges. 

Misdirection—Perjury. 

"Committed  by  the  Magistrate  of  J^urreed- 
pore,  and  tried  by  the  Sessions  Judge 
0/  Dacca,  on  a  charge  of  false  evidence. 

Queen  versus  Rammoni  Sein  and  another. 


Seton-Karr,  y.— In  this  case  I  have  read 
all  the  evidence  against  the  two  prisoners 
who  have  been  convicted  of  giving  false 
evidence. 

Against  Rammoni  Sein  the  conviction 
appears  to  me  good.  The  Jury  had  to 
choose  between  two  stories :  one  was  a  long 
story  which  he  himself  set  up  to  the  effect 
that  he  went  to  Mymensingh  about  the 
end  of  Bysakh,  stayed  there  two  or  three 
days,,  and  came  back  to  Dacca.  He  stated, 
also,  that  he  had  paid  a  visit  to  Noakhally, 
but  this  was  at  the  beginning  of  Bysakh. 

The  other  was  a  story  supported  by 
witnesses  who  had  full  reason  to  know 
what  they  were  talking  about,  to  the  effect 
that  Rammoni  was,  during  all  Joisto  and  up 
to  Asarh,  at  Noakhally,  and  that,  therefore, 


»any 


Where  O  deposed  that  he  and  R  were  4  days  in  com- 
tny  at  M,  and  the  Judge  chargfed  the  Jury  that,  if  they 
ound  that  *  was  not  in  company  with  O  during  those 
,  days  at  M,  but  was  at  5,  it  did  not  matter  where  O 
ras,  because  it  was  clear  that  he  could  not  have  been  in 
oxnpany  with  R  at  M^  and  must  therefore  have  given 
klse  evidence  when  he  said  that  he  was  during  those 
\  days  in  such  company  at  i/— Held  by  the  majority 
►f  the  Court  JSeton-Karr,  J.,  dissenting)  that  there  had 
>een  no  misdirection. 


Bysakh,  at  Mymensingh.  Seeing  that 
Mymensingh  and  Noakhally,  as  far  as  the  Dis- 
trict of  Dacca  is  concerned,  are  at  the  two 
opposite  poles,  and  that  the  evidence  to 
both  versions  was  so  precise  and  distinct  as 
to  be  incapable  of  reconciliation,  the  Jury, 
it  seems  to. me,  were  rightly  directed,  and 
were  left  to  credit  whichever  version  they 
preferred.  It  is  a  natural  and  legitimate 
consequence  of  their  opinion  on  the  evi- 
dence that  Rammoni  had  sworn  falsely  and 
deliberately  to  his  presence  at  Mymensingh, 
Dacca,  and  Jaydebpore  in  the  end  of 
Bysakh,  and  on  the  3rd  and  2nd  of  Joisto. 

But  with  regard  to  the  other  prisoner, 
Obhoy,  the  case  seems  different. 

It  is  not  said  by  any  one  that  he  went  to 
Noakhally  with  Rammoni.  It  is  said  for  the 
prosecution  that  he  was  ncft  at  Mymensingh 
for  four  days  at  the  end  of  Bysakh.  But  it  is 
not  shewn  where  he  was  during  those  days. 

The  Judge  was,  it  appears  to  me,  wrong 
in  tellipg  the  Jury  that,  though  the  evidence 
for  the  prosecution,  that  Obhoy  was  not  at 
Mymensingh  on  those  dates  but  at  home, 
was  not  very  positive,  yet,  "if  you  find  it 
"  proved  that  Rammoni  was  not  at  Soodaram 
"  (Noakhally)  at  the  time  the  two  prisoners 
"  stated  they  were  here  and  in  each  other's 
"  company,  the  defect  of  the  evidence  as  to 
"  where  Obhoy  actually  was  is  immaterial." 

Obhoy  ought  not  to  be  convicted  of  false 
evidence  for  simply  saying  that  he  was  at 
Mymensingh,  because  it  is  clearly  proved 
that  his  companion  was  at  Soodaram,  the 
sudder  station  of  Noakhally.  I  cannot  think 
that  his  case  ought  in  fairness  to  be  treated 
as  if  it  was  so  entirely  bound  up  in,  and 
connected  with,  the  case  of  his  fellow-pri- 
soner, though  Obhoy  did  certainly  say  in  a 
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general  way  that  he  was  in  the  company 
of  Rammoni.  The  evidence  to  convict  him 
should,  moreover,  leave  no  reasonable  doubt 
that  he  was  not,  and  could  not  have  been,  at 
Mymensingh  at  the  time  when  he  says  he 
was;  and  that  he  wilfully  and  knowingly 
made  a  false  statement  in  saying  that  he  was 
there.  Now,  Obhoy  merely  said  as  regards 
the  Mymensingh  visit :  "  We  arrived  in 
Mymensingh  in  five  or  six  days ;  we  were 
four  days  in  Mymensingh.  I  went  to  Gopal 
Doctor  as  Umedivar^'  &c.  Now  Gopal  Doc- 
tor, witness  No.  2,  certainly  says,  "  the  pri- 
soners Rammoni  and  Obhoy  Chunder  never 
went  to  my  residence  at  Mymensingli.  I  never 
saw  them  there."  This  does  not  amount 
to  more  than  one  oath  against  another,  and 
it  is  quite  possible  that  the  prisoner  Obhoy 
may  have  gone  to  Gopal's  house  at  Mymen- 
singh without  having  seen  him.  Another 
witness  for  the  prosecution,  Jugijobondho 
Sein,  states  that  Obhoy  Sein  was  at  home  part 
of  those  two  months  (Joisto  and  Assar), 
and  sometimes^r^w  home.  This  is  not  incon- 
sistent with  a  visit  to  Mymensingh.  The  Jury 
should  have  been  charged  on  this  prisoner's 
case  quite  differently  from  the  case  as  against 
Rammoni  Sein.  I  hold  that  he  has  been 
prejudiced  by  a  misdirection  from  the  Judge, 
and  that  there  is  substantially  nothing  but 
the  oath  of  Gopal  against  him,  while  nothing 
was  put  to  this  witness  in  cross-examination 
to  ascertain  if  Obhoy  might  not  have  gone 
to  Mymensingh  without  the  witness  be- 
coming aware  of  the  fact.  The  other  evi- 
dence for  the  prosecution  either  has  no  bearing 
on  the  guilt  of  this  prisoner,  or  is  somewhat 
favorable  to  him.  Witness  No.  6,  Mohima 
Chunder  Baroi,  does  say  that  the  two  pri- 
soners never  went  to  his  house  at  Dacca 
at  the  end  of  Bysakh  or  beginning  of 
Joisto  ;  but  the  prisoner  Obhoy  is  noi  charg- 
ed with  falsehood  for  saying  the  contrary. 

On  the  whole,  I  think,  the  misdirection 
and  the  want  of  sufficient  legal  evidence 
are  enough  to  entitle  this  prisoner  to  a  new 
trial,  if  not  to  his  immediate  acquittal.  Let 
the  case  go  to  a  second  Judge. 

Hohhouse,  J, — I  regret  that  I  cannot 
concur  with  my  learned  colleague  in  the 
opinion  that  the  prisoner  Obhoy  Chunder 
Sein  was  prejudiced  by  the  summing  up  of 
the  Judge  in  the  Court  below,  and  that  his 
condemnation  and  sentence  are  therefore 
illegal. 

The  charges  against  this  prisoner  were 
two :  viz.^  that  he  gave  false  evidence  wlien 
he  deposed,  first,  that  he  and  one  Rammoni 
were  four  days  at  Mymensingh,   and  that  he 


went  to  Gopal  Doctor's  house  ;  and,  itmLy 
that,  on  his  return  on  ihe  2nd  of  Jert  a 
saw  one  Nundo  Koomar  in  one  KaliDarxL' 
house. 

When,  therefore,  on  the  first  pait  of  a 
first  charge,  the  Judge  below  charged  a  , 
Jury  to  the  effect  that,  if  they  found  tiiita ; 
above  Rammoni  was  not  in  company  ^z 
the  prisoner  Obhoy  during  the  abovi  kc 
days  at  Mymensingh,  but  was  at  Sooduc 
another  place,  then  it  did  not  matter  fte 
Obhoy  was,  because  it  would  be  clecic 
he  could  not  have  been  in  company  rt 
Rammoni  at  Mymensingh,  and  must,  te> 
fore,  have  given  false  evidence  whenbesii 
that  he  was,  during  those  four  days,  in  Ml 
company  at  Mymensingh.  I  think  lh< 
Judge  charged  the  Jury  properly. 

The  statement  of  Obhoy  was  that  dai 
four  certain  days,  he  was  in  compaor  ifl 
Rammoni  at  a  certain  place  in  Mymenss 
The  Jury  were  charged  to  find,  and  did  iii 
that  Obhoy  was  not,  and  could  not  havcb« 
in  company  with  Rammoni  during  theses 
days  at  that  place — ^Mymensingh :  becaest 
a  matter  of  fact,  Rammoni  was  during 
four  days  at  Soodeeram,  miles  awaycaci 
followed   on   this    finding    that    Obbof 
guilty  of  a  false  statement. 

I  think,  therefore,  that  there  is  no  erm 
law  within  the  reading  of  Section  i^ 
Code  of  Criminal  Procedure,  on  whics 
found  any  interference  with  this  findifi? 
the  Court  bel6w. 

The  case  must  go  before  a  third  Jadgt 

Kemp,   J. — On  referring  to   the  pCEi 
of  appeal,  I  do  not  find  that  any  corar 
is  made  that  the  prisoner  Obhoy  Chnrti 
been  in  any  way  prejudiced  by  am 
tion   to   the   Jury.     1   entirely    concur 
Mr.  Justice  Hobhouse,  and  for  the  r 
stated  by  him. 


The  20th  May  1867. 

Present : 

The  Hon'ble  L,  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Culpable  homicide  not  amounting  to  Hirdft 

Committed  by  the  Magistrate,  and  tndt 
the  Sessions  Judge  of  West  Burisdtk 
on  a  charge  0/ murder,  &fc,        • 

Queen  versus  Rajoo  Ghose  and  other's 

Where  a  person  snatches  up  a  log-  of  heavy  wooii 
strikes  another  with  it  on  a  vital  part  with  so  raoc*'* 
and  vindictiveness  as  to  cause  that  other  person's  i 
almost  on  the  spot,  the  act  must  be  held  to  havt:^ 
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lone  with  the  knowledge  that  it  was  likely  to  cause 
leath,  but,  if  done  without  premeditation  in  the  heat  of 
>assion  on  a  sudden  quarrel,  the  offence  committed  is 
:ulpable  homicide  not  amounting^  to  murder. 

Jffobhouse,  J. — I  have  heard  pleaders  in 
his  case,  and  have  carefully  weighed  their 
Tguments,  and  considered  the  evidence 
»n  record;  and  I  find  the  facts  of  the  case 
3  be  these,  viz.^  that  the  prisoners  Rajoo, 
leeroo,  and  Neeroo,  were  three  brothers  of 
he  deceased  Cheedana  living  with  him  in 
>ne  homestead,  though  in  a  separate  mess ; 
hat  the  prisoners  Umbika  (a  boy  of  14  or 
5)  and  Rajoo  also  lived  in  the  above  home- 
tead,  though  in  what  capacity  is  not  appa- 
ent ;  that  the  three  brothers  above-mentioned 
.nd  Cheedam  had  certain  joint  lands ;  that  the 
Ihan  gathered  from  these  lands  had  been 
»Iaced  in  Cheedam's  quarter  of  the  home- 
tead  ;  that  the  three  prisoners,  brothers,  had 
breshed  some  of  this  dhan  ;  that  disputes,  in 
irhich  blows  had  been  interchanged,  had 
irisen  between  three  prisoners  on  the  one 
land,  and  Cheedam  on  the  other,  in  regard 
o  the  property  in  the  dhan.  still  left  to  be 
hreshed  ;  that',  on  the  5th  Magh,  Cheedam 
)roceeded  to  thresh  this  dhan  ;  that  the  three 
msoners,  brothers,  forbade  him  ;  that  he  per- 
asted ;  that  a  quarrel  and  a  row  ensued  ;  that  in 
he  course  of  this  Rajoo,  Heeroo,  and  Neeroo, 
>icked  up  some  logs  of  sdl  wood  lying  about ; 
hat  Neeroo  instigated  the  others  to  beat 
[Cheedam ;  that  thereupon  Heeroo  kicked  and 
:uffed  Cheedam ;  that,  whilst  this  was  going 
)ii,  Umbika  and  Rajub  stepped  in,  and  held 
[}heedam  by  the  hands  and  feet ;  that  then 
itajoo  stepped  in  front  of  Cheedam,  and 
itruck  him  on  the  right  temple,  breaking  the 
)one,  and  causing  immediate  unconscious- 
less;  and  that  Cheedam  never  after  recovered 
lis  senses,  but  died  a  few  hours  after — the 
:ause  of  death  being  declared  by  the  medical 
estimony  to  be  the  blow  of  the  S2d  log  on 
he  temple. 


tenced  them  severally  to  transportation  for 
life. 

When,  as  in  this  case,  a  grown-up  man 
snatches  up  a  log  of  "  s^r'  wood — a  wood  of 
a  tough  and  weighty  kind — and  strikes  another 
person  with  that  log  on  a  vital  part,  with 
so  much  force  and  vindictiveness  as  to  cause 
that  other  person's  death  on  the  spot  as  may 
be  said,  it  is  impossible,  in  my  judgment, 
not  to  hold  that  the  act  was  done  "  with 
the  knowledge"  that  it  was  "  likely  to  cause 
death." 

Therefore,  I  haye  no  hesitation  in  finding 
with  the  Court  below  that  the  prisoner  Rajoo, 
in  committing  the  act  of  striking  Cheedam 
on  the  head,  was  guilty  of  the  oflFence  of  cul- 
pable homicide. 

But  it  was  culpable  homicide  not  amouiit- 
ing  to  murder,  because  in  my  judgment  it 
was  an  act  within  the  meaning  of  Exception 
4,  Section  300,  for  it  was  done  without  pre- 
meditation in  the  heat  of  passion  on  a  sudden 
quarrel. 

I  hold,  therefore,  that  the  Court  below  was 
right  in  finding  this  prisoner  guilty  of  this 
offence. 

And  as  to  the  other  prisoners,  they  clearly 
were  guilty  of  the  abetment  of  this  offence, 
for  Heeroo  instigated  the  assailants ;  Neeroo 
was  actually  one  of  them,  and  Umbika  and 
Rajub  facilitated  the  commission  of  the 
offence  by  holding  Cheedam's  arms  and  feet ; 
I  and  all  those  persons  being  present  when  the 
j  offence  was  committed  must,  under  the  pro- 
visions of  Section  114  of  the  law,  be  deemed 
to  have  committed  the  offence. 

The  Court  below  was  therefore  right  also 

■  in  my^  judgment  in  finding  these  prisoners 

guilty  *of  the  offence  of  culpable  homicide 

i  not  amounting  to  murdfer,  and  I  would  not 

j  disturb  the  finding  in  any  particulars. 


These  are  the  facts  proved  in  the  clearest ' 
md  most  convincing  manner ;  and  though,  on  . 
he  other  hand,  certain  of  the  prisoners  al-  ! 
eged  that  Cheedam  died  of  epilepsy,  and  , 
:ertain  others  of  the  prisoners  pleaded  | 
ilibisy  yet  these  pleas  unmistakably  broke 
lown,  and  the  Court  below  was  warranted 

m  not  believing  them. 

• 

Under  these  circumstances,  the  Court 
ijelow  and  one  of  the  Assessors  (the  other 
found  the  offence  of  murder)  fo.ind  the  pri- 
^>ners  guilty  of  culpable  homicide  not 
Imounting  to  murder,  and  the  Court  sen- 


But  the  indiscriminate  sentences  of  trans- 
portation for  life  on  one  and  all  of  the  pri- 
soners seems  to  me  to  be  preposterously  un- 
fitting. 

On  the  evidence,  Umbika  was  but  a  boy 
of  14,  and  the  offence  that  he  and  Rajub  in 
truth  intended  to  commit  was  that  of  hold- 
ing Cheedam  whilst  Heeroo  thumped  and 
kicked  him. 

I  would  reduce  the  sentences  on  these 
men,  therefore,  to  one  year's  ligorous  impri- 
sonment. 
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The  offence  that  Heeroo,  on  the  evidence 
and  in  truth,  committed  was  that  of  thump- 
ing and  kicking  Cheedam  ;  and  it  is  clear  that 
he  had  no  intention  to  go  further,  for  he 
actually  had  a  "sil"  log  in  his  hand,  and 
he  did  not  use  it,  but  resorted  rather  to  the 
milder  assault.  And  so,  also,  with  the  pri- 
soner Neeroo  :  he  instigated  the  others  to 
assault,  but  he  took  no  other  part  in  it,  and 
never  even  attempted  to  use  the  weapgn  he 
had  snatched  up. 

I  would,  therefore,  reduce  the  sentences  on 
these  men  also  to  one  year's  rigorous  impri- 
sonment. 

The  offence  of  Rajoo  is  more  heinous,  for 
It  was  he  who,  with  the  former  quarrel 
and  present  passion  in  his  mind,  struck  the 
fatal  blow.  I  would  therefore  sentence  this 
prisoner  to  five  years'  rigorous  imprison- 
ment. 

Jackson^  y. — I  concur  in  mitigating 
the  sentence  passed,  to  rigorous  impri- 
sonment for  one  year  in  the  case  of  all  the 
prisoners  except  Rajoo,  and  three  years  in 
his  case. 


There  is  one  part,  however,  of  the  Sessia 
Judge's  charge  which  we  must  notice,  i- 
though,  from  the  prisoner's  not  having  bee 
prejudiced  by  it,  the  error  is  of  no  &ec 
consequence  so  far  as  this  appeal  is  c» 
cerned. 

I 
I 

Speaking  of  the  prisoners  Nos.  83  to  9: 
the  Judge  says :  '^  They  may  be  takii  i 
"  witnesses  for  each  other ;  and  the  qoesiz 
"  is  whether  you  will  accept  their  stay  7 
"  that  of  the  prosecution,  and  for  that  ps- 
''  pose  you  must  compare  them  both,  pot 
"  by  point." 

This,  we  observe,  is  not  a  correct  vie*  i 
the  law,  and  there  could  be  no  compaiin 
drawn  between  sworn  depositions  of  ii^ 
nesses  on  the  one  hand,  and  bare  statemes 
of  prisoners  on  the  other — statements  vioi 
they  had  the  most  direct  interest  in  mikiv 
and  which,  if  credited,  would  have  the  ds 
of  absolving  the  makers  from  the  offess 
charged  against  them. 

Such  statements  were  altogether  inadofr 


The  27th  May  1867. 

Present : 

The  Hon'ble  F.  B.  Kanp  and  F.  A.  Glover, 

Judges, 

Evidencer— Charge  of  Judge. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Paina,  on  a  charge 
0/ murder. 

Queen  versus  Bhekoo  Sing  and  others. 

Bare  statements  of  prisoners  are  not  admissible  in,  and 
ought  not  to  be  alluded  to  by  the  Judf^  as,  evidence. 
Nor  is  evidence  taken  before  the  Magistrate,  unless  con- 
tradictory of  the  evidence  of  the  same  witnesses  as  given 
before  the  Sessions  Court,  evidence  in  the  trial,  or  proper 
to  be  put  to  the  Jury. 

Glover,  J, — ^The  evidence  in  this  case 
was  very  fully  laid  before  the  Jury,  and  no 
point  of  law  is  raised  in  the  appeal  which 
would  justify  our  interfering  with  the 
finding.    . 


Hobhouse,  J, — I  concur  that  the  sentence 
in  mitigation  on  Rajoo  should  be  three  years,  f  sible ;  they  were  no  evidence  at  all,  and  * 

Judge  ought  not  to  have  alluded  to  theat 
,  evidence. 

There  are  circumstances  where  any 
of.  a  number  of  prisoners  jointly  inc&l' 
can  be  called  as  a  witness  either  for' 
against  his  confederates  ;  but  in  this  casen* 
of  the  prisoners  were  called  as  vitofltf 
on  behalf  of  any  of  their  fellows  (nV/^ 
Weekly  Reporter  91  ). 

We  remark,  further,  that  the  Scsaft 
Judge  laid  some  stress  on  the  evidence  tifc» 
before  the  Magistrate :  this  evidence,  ^ 
it  was  contradictory  of  the  evidence  d^ 
same  witnesses  as  given  before  the  Sessi* 
Court,  was  not  evidence  in  the  trial,  vi 
should  not  have  been  put  to  the  Jury. 

But  as  these  errors  in  direction  wati 
favor  of  the  prisoners,  as  we  observed  bciiiR 
they  form  no  ground  of  appeal. 

The  appeals  of  all  the  prisoners  * 
rejected. 
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The  27th  May  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  yudge, 

Crimiiial  Breach  of  Trust— Responsibility  of 

Nazir. 

Committed  by  the  Magistrate,  and  tried  by 

the  Sessions  Judge  of  Nuddea^  on  a  charge 

of  criminal  breach  of  trust. 

Queen  versus  Tofuzzal  Ali. 

A  Nazir  is  the  head  of  an  important  department,  and 
must  be  responsible  for  the  truth  of  what  he  reports  or 
admits.  He  cannot  be  permitted  to  avoid  responsibi- 
lity by  ur^ng  that  hb  mohurrir  deceived  him. 

This  is  a  case  in  which  a  Nazir  has  been 
convicted  of  four  different  instances  of  crimi- 
nal breach  of  trust,  and  by  a  Jury. 

The  prisoner  has  put  in  written  grounds 
of  appeal,  some  of  which  on  the  face  of 
them  are  manifestly  untenable ;  but  he  has 
been  heard  fully  by  his  pleader,  Baboo 
Chunder  Madhub  Ghose,  who  has  urged  on 
the  Court  all  that  was  in  his  power  as  to 
misdirection  on  the  part  of  the  Judge, 
especially  in  regard  to  charges  ist  and  2nd, 
which  were  taken .  and  considered  together 
at  the  Sessions. 

The  expressions  laid  stress  on  really 
amount  to  very  little,  and  concern  the  receipt 
said  to  have  been  given  by  the  acting  Nazir, 
and  the  Judge's  insinuation  or  expression 
that  the  receipt  may  have  been  given  after 
the  case  had  been  brought  against  the  Nazir. 
But  it  is  not  necessary  to  dwell  at  any 
length  on  this  point.  On  charges  3  and  4  the 
pleader  can  say  but  little  ;  and,  in  truth, 
there  is  nothing  that  could  be  said  in  them 
to  make  out  error  of  law,  or  such  misdirec- 
tion that  justice  had  thereby  miscarried. 

In  these  instances,  the  prisoner,  being  the 
Nazir  of  the  Kooshtea  Court,  admitted  that 
he  had  reported  that  certain  monies  had 
been  paid  in.  The  cases  on  which  he  so 
reported  were  struck  off,  being  apparently 
cases  of  recovery  of  money  in  execution, 
and  the  Nazir  cannot  now  be  permitted  to 
avoid  his  responsibility  by  urging  that  his 
mohurrir  deceived  him,  and  that  he  had  been 
led  to  report  that  the  money  had  been  re- 
ceived through  faith  in  his  mohurrir  or  from 
inadvertence.  An  officer  such  as  a  Nazir 
is  the  head  of  an  important  department,  and 
he  must  be  responsible  for  the  truth  of  what 
he  reports  or  admits,  and  there  is  other 
clear  evidence  in  addition,  in  the  case. 

I  have  come  to  the  conclusion  that  there 
was  no  failure  of  legal  and  sufficient  evi- 
dence, and  no  case  of  misdirection,  such  as 
would  call  for  a  new  trial. 

The  appeal  is  rejected. 


The  28th  May  1867. 
Present : 

The  Hon'ble  J.  P.  Norman,  W.  S.  Seton- 
Karr,  and  C.  P.  Hobhouse,  Judges. 
Receiving  property  stolen  at  a  dacoity. 
Queen  versus  Jogeshur  Bagdee  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Hooghly,  on  a  charge 
of  dacoity. 

In  order  to  sustain  ]a  conviction  under  Section  412  of 
the  Penal  Code  of  receiving"  property  stolen  at  a  dacoity, 
it  is  necessary  to  prove  that  the  prisoner  knew  or  had 
reason  to  believe  that  dacoity  had  been  committed,  or 
that  the  persons  from  whom  he  acquired  the  property 
were  dacoits. 

Norman,  J, — I  have  read  the  petition  of 
appeal,  the  direction  to  the  Jury,  the  verdict, 
and  sentence.  There  is  no  ground  for  ques- 
tioning the  propriety  of  the  conviction  or 
sentence,  except  as  to  two  of  the  prisoners, 
Denoo  Manjee  and  Sadoy  Mitia. 

As  to  Denoo  Manjee,  it  is  proved  that, 
immediately  ajter  the  commission  of  the 
dacoity,  he  was  seen  to  conceal  a  gold 
pauchnor,  part  of  the  property  taken  from 
the  house  of  the  prosecutor,  in  the  ashes. 

The  Sessions  Judge,  Mr.  Pigou,  told  the 
Jury  that,  if  they  believed  the  evidence,  it 
was  proved  that,  very  shortly  after  the 
dacoi^,  the  prisoner  had  possession  of  the 
pauchnor  stolen  in  the  dacoity ;  that  he 
refused  to  say  how  he  got  it,  and  therefore 
the  legal  presumption  was  that  he  joined  in 
the  dacoity  and  stole  it,  and  that  the  Jury 
would  be  justified  in  convicting  of  the 
dacoity.  If  they  disbelieved  the  witnesses, 
they  would  acquit  him. 

The  Jury  found  him  guilty  of  retaining 
stolen  property,  the  possession  of  which  he 
knew  to  have  been  transferred  by  the  com- 
mission of  dacoity. 

And  the  Sessions  Judge  sentenced  him 
to  seven  years'  imprisonment. 

It  appears  to  me  that  the  Judge  left  the 
question  quite  properly  to  the  Jury,  so  far  as 
regards  the  evidence  on  the  charge  of 
dacoity. 

The  possession  of  stolen  property  immedi- 
ately after  the  commission  of  such  an  offence 
by  a  person  who  does  not  appear  to  be  a 
receiver,  or  where  there  is  no  reason  to  sup- 
pose that  the  property  has  been  obtained 
from  a  third  person,  may  fairly  lead  to  the 
inference  that  he  who  has  profited  by  the 
crime  was  the  person  or  one  of  the  persons 
who  committed  it. 

But  I  think  that  there  was  no  evidence 
to  warrant  the  verdict  of  the  Jury.     If  the 
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prisoner  was  not  himself  one  of  the  dacoits, 
but  a  mere  receiver,  there  is  no  legal  infer- 
ence— and,  in  fact,  in  the  majority  of  instan- 
ces, there  is  no  probability  that  the  receiver 
would  be  informed  of  the  crime  by  the  per- 
son from  whom  he  might  purchase  or  acquire 
stolen  property. 

A  receiver  of  stolen  property  would,  in 
ordinary  cases,  ask  no  questions.  I  think 
a  person  cannot  be  convicted  under  Section 
412  of  receiving  property  the  possession 
whereof  he  knows,  or  has  reason  to  believe, 
to  have  been  transferred  by  the  commission 
of  dacoity^  unless  there  is  some  positive  evi- 
dence that  he  knew,  or  had  reason  to  believe, 
that  dacoity  had  been  committed,  or  that 
the  persons  from  whom  he  acquired  the 
property  were  dacoits. 

I  think,  as  there  is  no  evidence  sufficient 
in  law  to  support  the  conviction,  that 
conviction  cannot  stand.  In  fact,  the  evi- 
dence against  the  prisoner  as  a  receiver  was 
such  as  to  warrarvt  his  conviction  under 
Section  411,  but  not  under  Section  412. 

As  regards  the  prisoner  Sodoy,  the  Judge 
says :  *'  If  you  believe  the  evidence  of 
Poran  and  Kali  Churn  (as  to  the  property 
in  the  mul-mul),  you  will  convict  the  prisoner 
of  retaining  stolen  properly,  the  possession 
whereof  he  knew  to  have  been  retained  by 
dacoits,  for  it  is  his  business  to  know  where  it 
came  from ;  and,  as  he  does  not  do  so,  the  legal 
presumption  is  that  he  knew  it  was  so  ob- 
tained.'' He  adds  :  "  I  think  the  charge  of 
dacoity  cannot  be  proved  upon  the  mere 
presumption  of  having  the  property,  because 
it  is  not  proved  that  he  had  it  very  imme- 
diately after  the  dacoity,  and  it  is  not  proved 
when  the  property  was  found  in  his  house.'' 

The  Jury  convicted  this  prisoner  also 
under  Section  412.  My  observations  on  the 
case  of  Denoo  apply  to  this  case  al^o.  1 
would  quash  the  conviction  as  to  these  two 
prisoners,  and,  under  Section  426,  would 
substitute  a  conviction  for  receiving  stolen 
property,  the  prisoner  knowing  or  having 
reason  to  believe  the  same  to  have  been 
stolen.  And  I  would  sentence  the  two  pri- 
soners to  three  years'  rigorous  imprison- 
ment. 

Seion-Karr,  y.—  I  think,  after  looking  at 
the  evidence  on  the  record,  which  I  sent  for, 
that  there  was  evidence  sufficient  to  go  to  a 
Jury  as  to  the  retention  of  the  property  by 
the  prisoners  with  the  knowledge  that  the 
same  had  been  actually  acquired  by  dacoity. 
The  dacoity,  and  the  almost  immediate 
apprehension  of  some  of  the  dacoits  with 
bundles   containing   some   of    the   property, 


must  have  become  widely  known  and  b " 
cussed  in  the  neighbourhood ;  and  thcEi 
I  admit  the  general  force  of  Mr.  Jaaia 
Norman's  remarks,  yet  I  think,  in  tins  psr.- 
cular  case,  that  there  was  no  failure  of  'e:: 
evidence  from  which  the  Jiuy  might  jstj 
believe  or  lawfully  infer  that  tlie  two  piiscyi 
whose  sentences  he  would  reduce,  vxk  li 
property,  not  merely  knowing  ii  bid  :>es: 
stolen,  but  knowing  that  it  had  been  obti:- 
ed  by  dacoity. 

I  would  let  the  sentences  stand  as  ia 
are. 

Hohhouse,  J. — This  case  has  been  st- 
mitted  to  me  as  to  a  third  Judge  on  the  oca 
sion  of  a  difference  of  opinion  betwe«^ 
learned  colleagues,  Messrs.  Justices  Nona 
and  Seton-Karr,  as  to  the  degree  of  pi 
attaching  to  two  certain  prisoners,  p/s.,Dea« 
Manjee  and  Sodoy  Mitia. 

It  is  found  that  a  dacoity  took  pkoci 
the  house  of  the  prosecutor  on  the  nigfcJ 
the  9th  November  last  at  a  village  cak 
Kurtapookur,  and  that  a  pauchnor  and 
piece  of  mul-mul  cloth  respectively  pra«i 
to  have  been  stolen  at  that  dacoity  were,  a 
the  nth  and  15th  November  reapectiiti 
found  concealed  in  the  houses  of  the  ^ 
prisoners. 

The  question  is,  whether  or  not  these {» 
soners  or  either  of  them  are  guilty  of  it» 
ing  property  stolen  at  a  dacoity  under  SecM 
412,  or  simply  of  retaining  stolen  prop* 
under  Section  411. 

In  the  matter  of  the  prisoner  De* 
I  have  no  hesitation  in  concurring  viib ' 
learned  colleague,  Mr.  Justice  Seioi-K* 
that  he  is  guilty  under  Section  412. 

The  facts  against  him  are  these,  ^ 
that  the  dacoity  occurred  at  Kurtapooloi* 
the  night  of  the  9th  of  November.  '^ 
at  daybreak  on  the  morning  of  the  » 
November,  six  of  the  dacoits  were  ci^\ 
red-handed  at  the  village  of  Chundecp*' 
that  he,  Denoo,  was  a  resident  of  ChiB»^ 
pore ;  that  this  same  day,  the  icik. « 
brought  the  pauchnor  stolen  at  the  (fees* 
into  his  house,  just  shewed  the  ww* 
Nistarinee  what  "it  was,  and  at  once  M^ 
in  his  ash-heap ;  that  the  very  next  ^ 
the  property  was  there  recovered ;  and  » 
meantime  he,  Denoo,  had  absconded. 

Now,  when  six  dacoits  were  at  dajlJ^ 
following  the  dacoity,  arrested  with  dace^ 
stolen  property  at  the  village  of  CboD«^ 
pore,  it  is  clear  to  demonstration  thattk»' 
of  the  dacoity  would  at  once  be  k*J 
universally  in  that  village,  and  it  '^ 
follow,  first  of   all,  that,  if  there  va5»? 
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lacoit  belonging  to  the  village  who  had  not 
)een  arrested,  such  a  person  would  not  be  able 

0  dispose  of  any  plundered  property  he 
night  have  upon  him ;  and,  secondly,  that,  if 
my  person  should  be  found  in  immediate 
eceipt  of  property  stolen  at  the  dacoity, 
he  only  (to  my  mind)  reasonable  or  possible 
^resumption  would  be  that  that  person  had 
•eceived  with  a  guilty  knowledge  of  dacoity. 

And  so  the.  facts  are  that  this  dacoity 
)ccurred  on  the  night  of  the  9th ;  that  all 
I^hundeepore  knew  of  it  at  day-break  on  the 
loth  ;  that,  on  that  very  loth,  prisoner  Denoo 
lad  some  of  the  stolen  property  on  him,  and 
^as  concealing  it ;  and  that,  on  the  i  ith,  it 
ivas  found  on  him,  he  meantime  having 
ibsconded,  and  he  subsequently  having 
pleaded  an  alibi,  to  shew  he  was  not  at  the 
dacoity,  which  broke  down. 

Applying  every  test  that  my  learned 
colleague,  Mr.  Justice  Norman,  would  apply, 

1  still  think  with  Mr.  Justice  Seton-Karr 
that  Denoo  Manjee  was  legally  found  guilty 
under  Section  412  (indeed,  I  should  have 
been  prepared  to  find  him  guilty  under 
Section  395),  and  I  would  let  the  sentence 
on  him  stand. 

In  regard  to  Sodoy  Mitia,  the  facts  found 
are  different. 

The  dacoity  occurred  at  Kurtapookur 
on  the  night  of  the  9th.  There  is  nothing 
on  the  evidence  to  shew  how  any  property 
stolen  at  the  dacoity  was  traced  to  Sodoy 
at  all  ;  and  all  that  I  can  discover  from  the 
record  is  that,  whilst  Sodoy  is  a  resident 
of  Jamsola  in  one  district,  the  stolen  property 
w^as,  six  days  after  the  dacoity,  found 
on  him  at  Tantoolmumia  in  another  dis- 
trict. 

How  and  w-hen  he  received  the  property, 
there  is  nothing  to  show ;  and  there  are  no 
means  of  presuming  accurately,  for  we  don't 
even  know  how  far  Tantoolmumia  was  from 
the  place  of  the  dacoity,  much  less  whether 
or  not  the  fact  of  the  dacoity  was  known  at 
all  in  Tantoolmumia,  much  less  still  whether 
it  was  known  to  prisoner,  and,  if  so,  when  it 
was  known. 

The  first  object  of  a  robber  is  to  get  rid 
of  his  plunder ;  and,  in  doing  so,  he  is  not 
likely  to  mention,  and  the  guilty  receiver  is 
not  likely  to  ask,  how  and  when  he  got  it.  It 
is  a  casejjf  give  and  take,  and  no  uncomfort- 
able or  compromising  questions  put  or  an- 
swered on  either  side ;  and  thus  it  is  quite 
possible  that  prisoner,  the  inhabitant  of  a 
stranger  district,  and,  for  anything  that  is  in 
the  evidence  to  the  contrary,  of  a  stranger 
^village,  six  days  after  the  dacoity,  may  have 


received  and  retained,  knowing,  indeed,  that 
the  property  was  stolen,  but  not  knowing 
precisely  that  it  was  stolen  at  a  dacoity; 
and  at  any  rate,  1  would  give  him  the 
benefit  of  the  doubt. 

I  concur,  therefore,  with  my  learned  col- 
league Mr.  Justice  Norman  in  amending  the 
sentence  on  this  prisoner  as  he  proposes. 

The  28th  May  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

False  charg^e  of  Murder. 

Queen  versus  Peetumloll  Puddhun. 

Committed  by  the  Magistrate ^  and  tried  by 
the  Sessions  Judge  of  West  Burdwan,  on  a 
charge  of  instituting  a  false  criminal 
charge  loith  intent  to  injure. 

Remarks  an  the  comparatively  light  sentence  passed 
without  any  reason  in  a  case  where  a  false  charge  of 
murder  was  preferred  and  persisted  in. 

There  can  be  no  doubt  that  the  prisoner 
did  institute  a  serious  charge  of  murder 
against  Mudhusoodun  and  others,  for  he 
persisted  in  the  same  story  in  his  defence, 
and  he.  persists  in  it  still  in  appeal  against 
all  the  clear  evidence  to  the  contrary  effect. 

The  only  question,  then,  is  whether  there 
is  any  reason  to  imagine,  either  that  the 
charge  is  true,  or  that  the  prisoner  made  it  in 
perfect  good  faith.  Now,  as  already  said, 
there  is  every  reason  to  conclude  that  there 
is  no  basis  for  the  charge  whatever.  The 
evidence  for  the  prosecution  clearly  shows 
that  the  two  persons  said  to  have  been  mur- 
dered died  of  cholera.  The  evidence  of 
some  witnesses  for  the  defence  is  tantamount 
to  nothing  at  all.  Even  if  that  of  Gunga- 
ram  Mundul  and  Gour  Mundul  could  be 
believed,  which  it  cannot,  it  would  be  wholly 
insufficient  to  support  a  charge  of  murder, 
though,  if  two  persons  had  been  really  seen 
to  be  beaten  for  stealing  sugar-cane,  and  if 
they  had  died  immediately  afterwards  or  on 
the  next  day,  such  an  occurrence  might  form  * 
a  ground  for  some  cautious  enquiry. 

But  it  rests  on  evidence  that  the  two  men 
said  to  have  been  murdered  died  of  cholera, 
and  were  known  at  the  time  to  have  so  died  ; 
and  it  is  also  in  evidence  that  the  prisoner's 
father  and  uncle  had  been  sentenced  as 
dacoits  for  a  dacoity  in  the  house  of  the 
very  person  now  charged  with  murder. 

There  is,  therefore,  every  ground  for  con- 
cluding, not  only  that  the  charge  was  utterly 
false,  but  that  the  prisoner  must  have  known 
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that  such  a  charge  was  false  when  he  made 
it  and  persisted  in  it.  Had  it  really  been 
true,  it  would  scarcely  have  been  preferred 
in  the  way  it  was  preferred. 

I  assume  that  the  comparative  lightness 
of  the  sentence  is  due  to  the  prisoner's  youth, 
and  to  the  bare  possibility  that  he  may  have 
been  the  tool  of  some  one  else,  though  the 
Sessions  Judge  does  not  assign  such  reason, 
nor,  indeed,  any  reasons  for  the  comparative- 
ly light  sentence  passed ;  otherwise  it  is  not 
easy  to  conceive  a  charge  of  a  more  viru- 
lent and  malignant  character  dictated  from 
sheer  spite,  or  one  in  which  a  heavy 
punishment  would  be  more  imperatively 
called  for. 

I  can  only  regret  that  Act  VI.  of  1864 
does  not  empower  the  Sessions  Court  to 
inflict  a  salutary  whipping  on  such  an 
offender  in  addition  to  imprisonment. 

The  appeal  is  rejected. 


The  28th  May  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

Forgery  (Mode  of  sending  records  in  appeal 

cases). 

Queen  versus  Broond  Shahoo  alias  Chundra 

Chatterjee. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Cuttack,  on  a  charge 
0/ fraudulently  using  as  genuine  a  forged 
document  with  guilty  knowledge. 

In  all  forgery  cases  sent  up  in  appeal,  the  particular 
paper  or  papers  said  to  have  been  tampered  with  should 
oe  readily  accessible,  and  should  be  put  with  the  Ses- 
sions record,  instead  of  being  buried  in  the  record  of  ^e 
committing  officer. 

A  GREAT  deal  of  time  has  been  wasted 
over  this  case,  because  the  most  important 
paper  on  which  the  whole  case  turned,  viz., 
the  original  pass  marked  A,  said  to  have 
been  altered,  had  been  buried  in  the  mass  of 
the  record  from  the  Magistrate's  Office, 
instead  of  being  put,  as  it  ought  to  have  been, 
in  a  prominent  place  with  the  duplicate 
marked  A,  the  paper  B,  and  the  paper  C, 
which  were  all  with  the  Sessions  record. 

It  is  most  important  that,  in  all  forgery 
cases  sent  up  in  appeal,  the  particular  paper 
or  papers  said  to  have  been  tampered  with 
should  be  readily  accessible. 


It  is  quite  clear  that  the  pass  K  has » 
altered  in  several  places ;  the  said  alteraiiBl 
concern  the  amount*  of  the  sail,  theniai| 
the  person  to  whom  the  pass  was  gntftj 
the  number  of  the  carts,  and  the  {^:| 
destination. 

It  is  equally  clear  that  the  pass  so 
was  uttered  or  used  by  the  prisones 
Cuttack  Collectorate,  and,  under  alltkcj 
cumstances,    the   inference   is  most  k 
mate  that  the  prisoner  knew  tbax  be 
dealing   with    and  uttering  a  forged 
ment. 

He  had  no  defence  to  speak  of;bci 
says  in  his  petition  of  appeal  that  he  ^  1 
object  in  making  the  alterations,  awi 
he  could  derive  no  advantage  therein- 

But,  as  the  Sessions  Judge  has 
it  is  clear  that  he  did  expect  some  adi 
in    applying    for  an  atrafee  rowannak 
221  maunds  when  he  had  only  paid 
to  Government  on  100  maunds  of  sak. 

The  unanimous  conclusion  of  the  Ji 
and  the  Assessors  as  to  the  prisoner's  |i 
is  that  he  fraudulently  used  as  genuine  ii 
cument  which  he  knew,  or  had  reasa 
believe,  was  forged,  seems  to  me  qoite 
fied. 

The  sentence  is  not  excessive. 

The  appeal  is  rejected. 


The  29th  May  1867. 
Present  : 

The  Hon'ble  W.  Markby  and  F.  A.Gi 

Judges. 

Land  disputes — Right  of  defence. 
Queen  versus  Sachee  alias^  Sachee  ^ 


Committed  by  the  Magistrate,  and  if^ 
the  Sessions  Judge  of  Chittag&n^^  ^^ 
charge  of  culpable  homicide  not  rf*^ 
ing  to  murder,  &c. 

Where  A  is  in  actual  peaceable  possessioo  ^^'"^ 
attempt  to  recover  possession  of  it  by  fo'<*i**jf5 
act,  which  i4  has  a  right  to  resist.  If  ^  uses  w«J 
carrying  out  his  attempt,  A  has  a  ri|rht  togpp*'^ 
to  force,  and  to  inflict  upon  B  such  injury  as  is »^ 
to  compel  him  to  desist. 

Markby,  J. — In  this  case  the  prisoDtfj* 
been  convicted  of  voluntarily  causing^ 
ous  hurt,  and  sentenced  to  live  years'  rigo^* 
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mprisonment,    and    has    appealed    to    this 
Z^ourt. 

It  appears  that  there  were  three  brothers, 
Bakur  Ally,  Hyder  Ally,  and  Suffer  Ally,  who 
nherited  from  their  father  a  right  of  occii- 
;>ancy  in  certain  land,  and  which,  after  their 
'ather's  death,  they  divided  into  three  shares, 
md  held  separately.  The  prisoner  purchased 
he  shares  of  Bakur  and  Hyder,  and  took 
possession  soon  after.  However,  he  re-let  to 
riyder  his  share,  remaining  in  possession  of 
3akur's  share.  Subsequently  (as  the  Judge 
inds)  "the  prisoner  either  truly  or  falsely 
'  gave  out  that  he  had  obtained   from  the 

*  zemindars  a  talooky  lease  for  the  land  on 

*  which  stood   Suffer's  hheetay  and  because 

*  Suffer  refused  to  give  him  a  fresh  kuboo- 

*  leut  as  talookdar,  the  prisoner  took  pos- 
'  session  of  this  share  also. 

Suffer,  upon  this,  appears  to  have  laid  a 
:oTnplaint  before  the  Magistrate,  which,  how- 
iver,  he  failed  to  substantiate.  Suffer  in  the 
neanlime  took  up  his  quarters  elsewhere 
n  the  village,  and  1 5  days  after  he  had  ceas- 
»d  to  be  in  possession,  an  attempt  was  made 
o  settle  the  matter  by  reference  to  the 
leighbours,  who  accordingly  met  to  hear  and 
determine  the  question  at  the  house  of  one 
Ahsaud  Mullah. 

Before  the  proceedings  at  Ahsaud  Mullah's 
lOuse  had  commenced,  Suffer  proposed  an 
idjournment  to  the  spot  where  the  land  in 
iispute  was  situated.  The  prisoner  opposed 
:his;  but  Suffer  and  his  brother  Bakur  left 
:he  house  of  Ahsaud  Mullah,  the  former 
jeclaring  his  intention  to  go  and  take  pos- 
session of  the  disputed  land.  The  prisoner 
ilso  then  left,  and,  passing  the  other  two,  was 
the  first  to  reach  the  spot  in  question. 
There  is  evidence  uncontradicted  that,  when 
Suffer  and  Bakur  left  Ahsaud  Mullah's  house, 
;hey  had  sticks  in  their  hands,  but  that  the 
prisoner  had  none. 

It  is  .very  difficult  to  say  exactly  what 
5vas  the  nature  of  the  affray  which  took  place 
when  the  parties  met  at  or  near  the  land  in 
dispute,  and  which  is  the  origin  of  these  pro- 
ceedings. We  have  against  the  prisoner  the 
account  of  Bakur,  who  was  present  and  took 
part  in  it,  and  of  Hyder  who  witnessed  it 
From  a  distance ;  but  we  do  not  think  that  any 
reliance  can  be  placed  on  their  testimony, 
which  is  obviously  exaggerated,  and  given 
with  considerable  acrimony  against  the  pri- 
soner. What  is  certain  is  that  Bakur,  Suf- 
fer, and  the  prisoner,  were  each  wounded : 


Bakur  and  the  prisoner  slightly;  Suffer,  as 
it  afterwards  turned  out,  severely  ;  and  there 
is  no  reasonable  doubt  that  the  affray  arose 
from  Suffer  and  Bakur  attempting  to  take 
forcible  possession  of  the  land  in  dispute, 
which  the  prisoner  forcibly  resisted. 

Both  Suffer  and  the  prisoner  complained 
to  the  police ;  but  it  does  not  appear  that  any 
notice  was  taken  of  the  matter. 

Nothing  more  was  heard  of  the  case  for 
about  14  days,  when  a  policeman  brought 
Suffer  to  the  first  witness,  a  native  Medical 
Officer  in  charge  of  the  Dispensar}'.  He 
says  that  he  at  first  thought  nothing  serious 
would  result  from  the  wound  ;  that  the  pri- 
soner could  walk,  though  apparently  weak 
and  exhausted  from  insufficient  food.  On 
the  evening  of  the  following  day,  however, 
Suffer  became  drowsy,  and  unwilling  to 
speak,  and  on  the  day  after  that  he  died.  A 
post  7nortem  examination  shewed  that  the 
cause  of  death  was  inflammation  of  that  part 
of  the  brain  situated  immediately  beneath  the 
wound  from  which  the  Doctor  inferred  that 
the  inflammation  was  caused  by  the  wound. 
The  Doctor  describes  the  wound  as  a  severe 
one,  but  the  skull  was  not  fractured. 

The  main  question  which  will  have  to  be 
considered  in  this  case  is,  whether  the  pri- 
soner was  justified,  under  the  circumstances, 
in  striking  Suffer  any  blow  at  all ;  but,  before 
coming  to  this,  it  may  be  as  well  to  premise 
that  we  do  not  consider  that  there  is  any 
evidence  that,  assuming  the  prisoner  had  a 
right  to  use  force  at  all,  any  more  force  was 
used  than  was  necessary,  although,  according 
to  the  medical  testimony,  death  was  the  re- 
sult of  the  blow.  It  does  not  appear  to  have 
been  at  all  more  severe  than  a  man  attack- 
ed by^two  others  would  have  a  right  to  in- 
flict. 

Whether  or  no  the  right  of  possession  in 
this  land  was  in  Suffer  or  not,  has  not  been 
determined.  But  the  prisoner  was,  at  the 
time  of  the  affray,  in  actual  peaceable  pos- 
session of  it,  and  had  been  so  for  1 5  days;  and 
the  act  of  Suffer,  in  attempting  to  recover 
possession  by  force,  was  clearly  illegal.  But 
more  than  ibis,  we  think  the  act  was  one 
which  the  prisoner  had  a  right  to  resist ;  and 
if  (as  we  think  was  the  case)  Suffer  used 
force  in  carrying  out  his  intention,  then  we 
think  the  prisoner  had  a  right  to  oppose 
force  to  force,  and  to  inflict  upon  SuflFer  such 
injury  as  was  necessary  to  compel  him  to 
desist. 
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We  do  not  consider  it  necessary  in  this 
case  to  take  any  measures  for  making  further 
enquiry  upon  the  question  whether  or  no 
the  real  title  was  in  Suffer  or  the  prisoner ; 
because  we  think  that  the  prisoner  having 
been  15  days  in  continuous  peaceable  pos- 
session, it  must  be  presumed  that  his  posses- 
sion was  lawful.  What  would  have  been 
the  consequence  if  it  had  been  shown  on 
the  part  of  the  prosecution  that  the  real 
title  to  the  property  was  in  Suffer,  it  is  not 
necessary  to  say,  though  we  should  even 
then  have  grave  doubts,  whether,  looking  to 
the  length  of  time  during  which  the  prisoner 
had  been  in  possession,  and  to  the  circum- 
stances that  Suffer  had  expressly  agreed  to 
submit  his  right  to  recover  possession  to 
arbitration,  the  prisoner  would  not  have 
been  justified  in  resisting  the  forcible  entry 
which  Suffer  attempted  to  make.  We  do  not, 
however,  express  any  opinion  on  this  point. 
We  are  satisfied  that  in  this  case  the  facts 
proved  are  not  sufficient  to  establish  any 
crime  against  the  prisoner,  and  we  therefore 
reverse  the  Judge's  decision.  We  annul  the 
sentence  passed  upon  the  prisoner,  and  we 
order  him  to  be  discharged. 


The  29th  May  1867. 

Present  : 

The  Hon'ble  A.  G.  Macpherson,  Judge, 

Evidence — Depositions. 

Queen  versus  Bheekun  Doss. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Midnapores  on  a 
charge  of  voluntarily  causing  grievous 
hurt  in  committing  robbery. 

When  a  deposition  is  received  in  evidence  under  Sec- 
tion 369,  Code  of  Criminal  Procedure,  at  atrial  before  a 
Sessions  Judge,  there  ought  to  be  on  the  record  distinct 
proof  of  the  existence  of  such  a  state  of  things  as  makes 
the  deposition  legal  evidence. 

I  DISMISS  this  appeal. 

There  is  ample  evidence  to  support  ihe 
conviction.  The  only  point  on  which  I  have 
had  any  doubts  is  ihat  the  deposition  given 
by  the  prosecutor  before  the  Magistrate  was, 
in  the  prosecutor's  absence,  received  at  the 


trial  before  the  Sessions  Judge  as  cvii 
against  the  prisoner,  without  there,  Id  % 
being  any  proof  of  any  real  attempt  hiT 
been  made  to  produce  the  prosecutor 
account  for  his  absence,  and  wi;hoai 
proof  that  the  deposition  was  taken  In^ 
prisoner's  presence.  If  it  were  not  ik: 
case  was  well  established  quite  inde{ 
of  this  deposition,  I  should  have  consiii 
the  receiving  of  the  deposition  in 
manner  a  fatal  objection  to  the  proceeds 
As  it  is,  I  dismiss  the  app>eal ;  but  I  ha* 
remark  ihat,  when  a  deposition  is  receivj 
evidence,  under  Section  369  of  the  Crii 
Procedure  Code,  at  the  trial  before 
Sessions  Judge,  there  ought  to  be  at] 
record  distinct  proof  of  the  existence  of; 
a  state  of  things  as  makes  the  d( 
legal  evidence. 


The  30th  May  1S67. 


Present 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Get 

Judges, 


Tender  of  Pardon. 

In  the  matter  of  Nistarinee  Dcbia. 
Petitioner, 

A  Sessions  Judge  is  not  competent,  before  a 
instruct  a  Magistrate  to  tender  a  pardon  uodcr 
210  of  the  Penal  Code. 


s 


Kemp,  J, — The  prayer  of  the  petia** 
to  be  permitted  to  appear  at  the  Ses^ 
Court  through  her  agent  is  wholly » 
admissible. 

With  reference  to  the  other  points  n«^ 
in  this  petition,  we  think  that  a  S^s* 
Judge  is  competent  in  trials,  '[^ 
conducted  with  a  Jury  or  with  the  assis:^ 
of  Assessors,  to  instruct  a  MagJsi«(f* 
tender  a  pardon  under  Section  210  (^* 
Code  of  Criminal  Procedure.  This,  ve 
is  clear  from  the  wording  of  SectioE  4'^ 
it  must,  we  think,  be  done  at  the  time  ot 
and,  therefore,  a  Sessions  Judge  isnor./* 
opinion,  competent  before  the  in*' 
instruct  a  Magistrate  to  tender  a  ^ 
under  Section  210. 
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Withdrawal  of  charge  duly  laid. 
No.  33. 

From  the  Registrar  of  the  High  Court  of 
yudicature  at  Fort  William  in  Bengal^  to 
/he  Judicial  Commissioner  of  Chotanagpore, 
dated  Calcutta^  the  nth  January  186'/. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir, — With  reference  to  letter  from  the 
Deputy  Commissioner  of  Lohardugga,  a  copy 
>f  which  was  forwarded  by  your  oflftce 
nemo.  No.  i,  dated  the  3rd  instant,  I  am 
iirected  to  state  that  the  Court  cannot 
iccept  the  explanation  that  the  charge  of 
cidnapping  laid  against  four  persons  and  with- 
irawn  a  day  or  two  after  "  was  never 
jrought  upon  the  file,"  for,  if  the  charge 
vere  duly  laid,  the  case  should  have  been 
m  the  file,  and  dealt  with  according  to  law. 

2.  In  regard  to  the  case  in  which  a 
:harge  of  theft  was  allowed  to  be  withdrawn 
Jter  a  police-enquiry  had  been  made  and 
he  accused  had  appeared,  I  am  to  add  that 
he  Magistrate  should  have  dismissed  the 
jase  under  Section  250  of  the  Code  of  Cri- 
ainal  Procedure. 


'leaders  and  Mooktears  arc  capable  of  serving 
as  Jurors  or  Assessors  in  Sessions  trials. 

No.  34. 

rrom  the*  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^  to 
the  Magistrate  of  Rajshahye,  dated  Cal- 
cutta, the  nth  January  1867. 


(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — With  advertence  to  your  memo. 
No.  372,  dated  the  4th  instant,  I  am  directed 
to  state,  though  the  reference  forwarded  by 
it  is  altogether  informal,  as  it  should  have 
been  submitted  through  the  Judge  of  your 
District  as  enjoined  in  Circular  No.  17,  dated 
17th  June  1863,  that  pleaders  and  mooktears 
are  not  holders  of  office,  and  are,  therefore, 
capable  of  serving  as  jurors  or  assessors  in 
Sessions  trials. 


Court  of  Session  competent,  not  itself  to  tender 
a  pardon,  but  to  instruct  the  Mag:istrate  to 
do  so. 

No.  196. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in  Bengal, 
to  the  Sessions  Judge  of  the  24'Pergun' 
nahs,  dated  Calcutta,  the  15th  February 
1867, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir,— I  am  directed  to  acknowledge  the 
receipt  of  the  Jail  Delivery  Statements  of 
your  district  for  September  last,  and,  with 
advertence  to  your  remarks  in  the  case  of 
Shaik  Meajan  and  another  (Case  2,  State- 
ment 4)  regarding  your  having  tendered  a 
pardon  to  Shukar  Bibi,  and  admitted  her  as 
a  witness  in  the  case,  I  am  to  point  your 
attention  to  the  terms  of  Section  210  of  the 
Code  of  Criminal  Procedure,  which  declares 
the  competency  of  a  Court  of  Session,  not 
itself  to  tender 'a  pardon,  but  to  instruct  the 
Magistrate  to  do  so. 
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Charge,  finding,  and  sentence  in  a  case 

of  dacoity. 

Extract  (paras.  2  and  jj  of  Letter  No.  21 6 ^ 
from   the  Registrar  of  the  High    Court, 
Appellate    Jurisdiction,    to    the    Sessions 
Judge   of  Jirhoot,    dated  the    i8th  Feb- 
ruary i86y, 

2.  In  the  case  of  Koonee  (Case  No.  12, 
Statement  4)  I  am  to  point  out  that  the  charge 
should  have  been  laid  under  Section  395, 
Indian  Penal  Code,  and  not  under  Section 
397,  which  does  not  provide  any  punishment 
for  dacoity,  but  merely  regulates  the  punish- 
ment already  provided  for  that  offence,  by 
fixing  a  niinimum  term  of  imprisonment 
when  its  commission  has  been  attended  with 
certain  aggravating  circumstances  As.  the 
prisoner,  however,  was  convicted  under 
Section  397,  it  was  illegal  to  sentence  him 
to  less  than  7  years,  the  language  of  the 
law  being  "  shall  not  be  less  than  7  years." 

3.  As  you  say,  however,  that  nothing 
more  than  an  attempt  w-as  proved,  and  con- 
vict the  prisoner  under  Section  511,  Penal 
Code,  coupled  with  Section  J97, 1  am  to  point 
out  that,  if  he  did  not  commit  dacoity,  he 
could  not  have  been  convicted  of  "  causing 
grievous  hurt "  at  the  time  of  committing  it, 
which  is  the  element  of  guilt  of  which  you 
convict  him  under  Section  397.  You  are 
requested  to  sent  up  the  record  of  this  case, 
with  a  view  to  the  revision  of  your  finding 
and  sentence. 


Presumption  of  intention  in  cases  of 
deliberate  acts. 

No.  220. 

From  the  Registrar  of  the  Appellate  High 
Court  Jurisdiction    at   I'ort    William    in 
Bngal,  to  the  Sessions  Judge  of  Ru fig- 
pore,  dated  Calcutta,  igth  February^  iSG'j. 
(Criminal  Side.) 
Present : 
The  Hon'ble  C.  B.  Trevor,  Judge. 
Sir, — In    continuation   of   my   letter   No. 
1 6 10,  dated  the  30th  November  last,  I  am 
directed  to  state,  with   advertence   to   your 
remarks  in  the  case  of  Radahmonee  (Case  7, 
Statement  4),  wherein  you  find  first  that  the 
drug  within  the  knowledge  of  the  prisoner 
was  likely  to  cause  death,  and,  again,  that  he 
did  not  intend  to  cause  that  which  he  knew 
was  likely  to  result  frcm  the  administration 
of  it,  viz»,  death,  I  am  to  point  out  that  a 
person  is  generally  supposed  to  intend  the 
consequences    of    his    deliberate     act.     To 
presume  otherwise,  in  ordinary  cases,  would 
cause  justice  frequently  to  miscarry. 


Misdirection  by  a  Jud^^e  in  a  case  of  apfproiB 
evidence — Substitution  of  transportitioc  far  ■ 
years'  imprisonment. 

Extract  (paras.  ^  and  ^)  of  LeiUr  Nc. .»;: 
from  the  Registrar  of  the  Appelhit  hi' 
Court,  to  the  Sessions  J^udge  of  M^ri^ 
dahad,  dated  the  21  st  February  i8&j. 

4.  With  reference  to  your  summing !: 
to  the  Turv  in  the  last  case  of  Bebairr  I.- 
and  others,  Statement  4,  I  am  to  ob-2: 
generally  that,  although  3'ou  were  qr; 
warranted  in  bringing  to  the  notice  c:  v 
Jury  the  dales  on  which  the  persons  -b 
were  afterwards  admitted  as  approvers  '• 
made  their  confessions  upK>n  wbicli  :~ 
conditional  pardon  to  them  was  based, 
also  the  contents  of  those  confessiocs  ; 
contrasted  or  compared  with  their  subs 
quent  evidence,  with  a  view  of  testing  - 
value'  of  the  latter,  still  you  were  wroa: " 
bringing  before  the  Jury,  for  any  purpose!  z 
fact  that  one  accused  person,  on  any  pank^- 
date  in  his  confession,  mentioned  anx; 
Such  a  fact  could  not,  under  any  c 
stances,  be  evidence,  and  therefore  its  Bf 
tion  would  have  a  tendency  to,  if  it  did  s 
actually,  mislead  the  Jury. 

5-  The  commutation  to  transponac 
of  the  sentence  of  five  years'  rigorous 
prisonment  passed  upon  Baluck  F? 
(Case  13,  Statement  4)  is  illegal,  as  t: 
portation  cannot  be  imposed  in  l:ec  • 
five  years'  imprisonment.  So  much  of : 
sentence  as  awards  transportation  instead 
imprisonment  on  this  prisoner  is  accordl^ 
hereby  annulled. 


Unsupported  declaration  t>7  a 

Extract  {para,  j)  of  Letter  iVo,  ^j^,  frcmm 
Registrar  of  the  Appellate  High  Ccu^*.^ 
the  Sessions  Judge  of  Backergungty  d^ 
2jrd  February  186*/. 


3.  Alluding  to  the  Officiating 
Judge's  remark  in  the  same  case,  thai  *• 
criminal  cases  the  unsupported  -decUraaa 
of  a  prisoner  is  entitled  to  some  weight"! 
am  to  remark  that,  if  the  case  for  the  p*- 
seculion  be  proved  by  evidence,  the 
ported  statement  of  a  prisoner  is  entitled 
no  weight.  To  entitle  it  to  weight,  it 
be  supported  by  evidence  on  the  record. 


My.] 
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iiigh  Court  unable  to  alter  its  decision  directing^ 
a  new  trial  after  a  verdict  of  guilty — Hearsay 
Evidence  by  Police  Officers— Identification  of 
property — Custody  of  property  produced  at 
trial  pending  appeal. 


No.  486. 


From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
the  Sessions  Judge  of  Dacca,  dated 
Calcutta,  the  2nd  May  i36'/, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Sir, — With  reference  to  your  letter  No. 
554,  dated  the  28th  March  last,  wherein  you 
equest  further  instructions  of  the  High 
I^ourt  in  the  case  of  Pittamber  Sirdar  and 
>thern,  as  a  difficulty  of  a  very  serious  na- 
ure  had  arisen,  which  rendered  it  impossible 
o  carry  out  the  orders  of  the  Court  convey- 
ed to  you  by  Memorandum  No.  157,  dated 
he  2nd  February  last,  I  am  directed  to  state 
hat  the  Court  do  not  consider  that  they  have 
tny  power  to  alter  a  decision  once  regularly 
>assed  directing  a  new  trial  after  a  verdict 
»f  guilty  against  the  prisoners. 

2.  The  Court  remark,  however,  with 
cference  to  the  observations  in  your  letter 
hat,  bearing  in  mind  the  express  provisions 
>f  Section  149  of  the  Code  of  Criminal 
Procedure  and  the  nile  which  excludes 
learsay  evidence,  they  cannot  admit  that 
.  Police  Inspector  can  relate  all  that  he  has 
leard  in  the  course  of  the  investigation  of  a 
:ase,  in  order  to  explain  how  he  came  to 
earch  in  a  particular  place,  or  to  arrest  a 
•articular  person.  On  the  contrary,  he  can 
elate  nothing  of  this — whether  it  has  been 
jeard  from  the  prisoner  or  any  other  person  ; 
lOr  do  they  see  any  practical  difficulty  in 
xcluding  this  evidence.  The  Police  Officer 
an  say  "  in  consequence  of  information  1 
•ceived"  (not  saying  what  or  from  whom), 


"  I  went  here  and  searched  there,  and  found 
this  or  that." 

3.  The  Court  also  wish  to  draw  your 
attention  to  the  fact  that  several  of  the 
prisoners  had  nothing  to  do  with  the  three 
articles  of  which  the  identification  was  more 
satisfactory;  and,  as  the  case  against  these 
prisoners  was  one  almost  entirely  of  pre- 
sumption arising  out  of  the  possession  of 
stolen  property,  the  identification  became  of 
the  utmost  importance. 

4.  The  verdict  of  the  Jury  being  con- 
clusive on  the  facts,  it  becomes  necessary 
for  the  High  Court  sitting  in  appeal  to  sa- 
tisfy itself  that  the  Jury  have  given  their 
verdict  on  legal  evidence,  and  legal  evidence 
only,  and  that  you  have  directed  their  atten- 
tion to  the  true  points  for  consideration. 

5.  The  Court  also  think  that  property, 
which  it  is  necessary  to  produce  on  the  trial 
of  a  criminal  case,  should  remain  in  the 
custody  of  the  Court  until  the  prisoner's 
appeals  are  disposed  of. 

6.  The  Court  direct  that  the  prisoners  be 
put  upon  their  trial  as  soon  as  they  conve- 
niently can  be  after  the  receipt  of  these 
directions.  Should  there  be  any  definite 
prospect  of  better  evidence  being  obtained 
against  them  at  an  early  date,  it  will  be  dis- 
cretionary with  you  to  adjourn  the  trial. 
If,  when  the  case  is  called  on,  it  appears  that 
there  is  no  chance  of  procuring  sufficient 
evidence  for  a  conviction,  probably  the  best 
course  will  be,  instead  of  putting  the  pri- 
soners on  their  trial,  to  release  them  on  their 
own  recognizances  to  appear  and  answer 
when  called  upon. 


Re-call  and  re-examination  of  witnesses  by 
Magistrate  after  examination  by  Joint  Magis- 
trate. 

No.  622. 

From  the  Registrar  of  the  High    Court  of 
Judicature   at  Fort    William  in  Bengal, 
to  the  Sessions  Judge  of  Rajshahye^  dated 
Calcutta,  the  i8th  May  186^. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge. 

Sir, — With  reference  to  the    doubt   ex- 
pressed  in  your  judgment  in  the  case  of 
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Shiboo  Koorul  and  others  (Case  i ,  Statement 
5  for  November  1866),  whether  it  is  incum- 
bent on  the  Magistrate  of  the  District  to 
examine  the  parties  and  witnesses  before 
passing  an  opinion  in  a  case  in  which  a  pre- 
liminary investigation  was  held  by  the  Joint 
Magistrate  who  heard  the  only  evidence 
which  was  of  importance,  1  am  directed  to 
state  that  the  Court  do  not  think  Section 
276  or  277  of  the  Code  of  Criminal  Pro- 
cedure applicable  to  such  a  case. 

2.  The  case  from  its  nature  could  not  be 
finally  disposed  of   by  an  Assistant  Magis- 
trate.    The  enquiry  was  commenced  by  the 
Joint    Magistrate,    who   was    transferred    to 
another  district  afier  he  had  recorded  part 
of  the  evidence,  but  before   he  had  com- 
pleted the  investigation.     It  would  have  been 
very  hard,  upon  witnesses  to  oblige  them  to 
appear  a  second  time  before  the  Magistrate, 
or  tp  make  it  imperative  in  the  Magistrate 
before  committing  the  case  to  re-examine  the 
witnesses.     It    appears    to    the    Court   tl^at, 
under  circumstances   such  as   those   above 
stated,  if  the  Magistrate  or  other  Officer  who 
takes  up  the  case  second-hand  find  enough 
on'  the   recorded   evidence  to    warrant    the 
committal  of  the  prisoners,  he  is  not  bound 
to  examine  the  witnesses  dt  novo,  though,  of 
course,  he  is  at  liberty  to  do  so  whenever  he 
is  not  satisfied  with  the  evidence  already  re- 
corded.    As  cases  of  this  kind  are  not  finally 
disposed  of  by  the  Magistrate,  it  would  be 
waste  of  time  and  unnecessary  vexation  to 
the  witnesses  to  require  the  Magistrate   in 
all  cases  to  re-call  and  re-examine  them. 


Ric:ht  of  Private  P^fence  when  a  justification 

for  murder.  ^ 

Extract  (para.  7)  of  Letter  No,  62 j,  from 
the  Registrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Cu/tack,  dated  the  i8th 
May  1867, 

7. — Adverting  to  the  case  of  Mano  Mul- 
lick  and  another  (No.  14  of  Statement  4), 
the  Court  do  not  consider  ihe  sentence  satis- 
factory, at  least  so  far  as  ihe  facts  appear 
from  the  statement.  Two  persons  went  to 
steal  grain,  and  were  caught  by  the  prisoners 
and  other  villagers  who  were  watching  the 
fields.  The  prisoners  and  their  companions 
set  upon  the  two  men,  and  beat  them  with 
tatties,    the    skull    of   one    of    th^em    being 


fractured  so  that  he  died  on  the  s^  Yn. 
Wauchope  say$  that  the  homicide  would  be 
murder,  but  that  it  falls  within  the  2iid  Exco 
tion  in  Section  300  of  the  Indian  Penal  Cc<t 
But  Section  99,  Clause  4,  of  the  Code  decks  ; 
that  "  the  right  of  private  defence  in  k 
case  extends  to  the  inflicting  of  more  hiis 
than  it  is  necessary'  to  inflict  for  the  poipcs 
of  defence." 

Now,  in  this  case  it  does  not  appear  Ja 
.the  infliction  of  any  harm  whatever  r^ 
necessary  for  the  purpose  of  defence,  ii;i- 
much  as  the  thieves  might  have  been  app> 
hended.  The  act  of  the  prisoners  was  oa 
therefore,  the  Court  think,  lawfully  excused 


Attestation  of  Deputy  Magistrate  prima  ba 
proof  of  Examination, 

Extract  (paras,  7  and  sJ  of  JLetier  No.  6il 
from  the  Registrar  of  the  High  CoufL' 
the  Sessions  Judge  of  Hooghly,  daid  ^ 
18th  May  1867. 

4.  Alluding  to,  the  acquittal  of  Dews 
Shaha  in  the  same  trial  (No.  3)  as  enicrd 
in  Statement  No.  5,  in  which  your  prcdece- 
sor  also  disagreed  with  the  verdict  of  tis 
Jury,  the  Court  is  not  very  much  snrprisd 
at  the  verdict,  considering  the  way  in  wlcd 
the  Judge  put  the  prisoner's  examinar* 
before  the  Jury.  Hp  really  suggested  "k 
possibility  of  the  Deputy  Magistrate  hari^ 
invented  an  untrue  confession,  and  told  tk 
Jury  it  was  for  them  "  to  say  whether  ri  6 
proved  that  he  did  state,"  &c.  The  factii 
that  the  Deputy  Magistrate's  attestation  car 
stitutes  primd  facie  proof  of  the  examinatiaL 
and,  unless  disproved. by  the  prisoner, abfi*' 
lute  proof. 

5.  A  sinailai;  remark  applies  to  trial  5  d 
Statement  4  (Poran  Bagdi  and  others \  a 
which  there  is  a  careful,  and,  ujx>n  the  wbdc 
an  excellent,  charge  to  the  Jury,  but  in  whid 
the  Judge  unfortunately  said  to  the  Jan, 
"  If  you  believe  the  Deputy  Magisiraa* 
attestation."  They  were* bound  to  belk^c 
it  unless  disproved.  . 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Returns  to  precepts  directing  enquiry  into  the 
value  of  securities  -in  appeals  to  the  Privy 
Council. 

CIRCULAR  No.  i. 

From   the  Registrar  of  the  High   Court  of 
yudicature  at  Fort   William   in  Bengal y 
to   the  Judges   of  Zillah    Courts,    dated 
Calcutta,  the  4th  January  i86y, 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  L.  S.  Jackson, 

Judges, 

Much  inconvenience  being  occasioned 
by  Zillah  Judges  making  returns  in  the  ver- 
nacular, and  not  in  the  prescribed  form, 
to  precepts  directing  enquiry  into  the 
value  of  the  securities  in  cases  of  appeal  to 
Her  Majesty  in  Council,  and  to  other  orders 
in  such  cases,  which  returns  must  afterwards 
be  translated  for  incorporation  in  the  pro- 
ceedings, the  attention  of  the  Zillah  Judges  is 
called  to  the  subject,  and  they  will  be  good 
enough  invariably  to  make  their  returns,  in 
matters  connected  with  appeals  to  Her  Ma- 
jesty in  Council,  in  the  English  language. 

The  Court  will  expect  this  order  to  be 

carefully      ob- 

*  Resolution  of  the  Presidency  Court 
of  Sudder  Dcwanny  Adawlut,  dated 
the  7th  of  December  1858,  vi».  .• — 

Rule  X.— For  this  purpose  tit  will  be 
merely  necessary  for  the  Zillah  Judge, 
instead  of  ascertaining  questions  of 
posscbsion  and  value  by  the  agency  of 
his  Nazir,  as  has  been  the  usual  prac- 
tice, to  pursue  the  enquiry  himself 
{Jirst)  by  a  proclamation  of  the  tender 
made  in  the  Court  of  the  Judge,  and 
of  any  Moonsiff  within  whose  juribd ic- 
tiou  any  portion  of  the  property  may 
be  situate,  and  {next)  by  requiring  the 
surety  to  present  primh  facte  proof  of 
possession,  viz.,  his  deeds,  papers,  and- 
documents,  and  to  produce  w^itncsses 
personally  cognizant  of  the  fact. 


Maps  sent  up  in  appeals  to  be  pasted  upon 

cloth. 

CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Judges,  dated  Calcutta,  the  14th 
January  186  j, 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  High  Court  is  pleased  to  direct  that, 
in  civil  cases  sent  up  to  it  in  appeal,  in 
which  the  preparation  of  maps  may  have 
been  necessary  for  the  elucidation  of  any 
points  of  importance,  such  maps  may  be 
pasted  upon  cloth  before  being  despatched 
with  the  Records.  The  Court  has  at  times 
been  subjected  to  much  inconvenience,  from 
the  tattered  condition  in  which  maps  in  im- 
portant cases  have  come  before  it. 


t  That  is,  that  the  Jiidgc  may  certify 
to  the  sufficiency  of  tfic  security  tender- 
ed by  the  appellant,  after  due  enquiry 
and  nearing  of  such  objections  as  may 
be  urged,  within  two  months  from  the 
date  of  receipt  by  him  of  this  Court's 
ordcra.    Rule  I  a. 


served,  and 
the  J  u  d  g  e'  s 
attention  i  s 
further  drawn 
to  the  Rules 
of  Practice* 
in  respect  of 
such  appeals, 
by  which  the 
duty  of  mak- 
ing enquiries 
as  to  the 
sufficiency  of 
security 
imposed 
the  first 
stance  on 
is  not  to 
This  need 


IS 

in 
in- 
the 

be 

not 

a 


Judges  themselves,  and 
delegated  to  subordinates, 
prevent  *  the  Judges'  from  directing 
local  enquiry  upon  any  particular  point  in 
the  investigation  which,  for  special  reasons, 
they  may  .find  it  necessary  to  order,  and 
which  they  cannot  conveniently  conduct 
themselves. 


f 


Early  transmission  of  Annual  Statements  and 

Returns. 

CIRCULAR  No.  3. 

Fro?n  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  and  Sessions  Judges  and  Judicial 
Cdfiimissioners,  dated  Calcutta,  the  i6th 
January  iSSj, 

(Civil  and  Criminal  Side.) 

Present  ;• 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Circumstances  having  rendered  it  very 
desirable  that  the  annual  statements  and 
returns  in  the  Civil  and  Criminal  Depart- 
ments should,  on  this  occasion,  be  furnished 
to  the  Court  with  as  little  delay  as  possible, 
I  am  directed  to  request  that  you  will  use 
your  best  endeavours,  and  submit  those  re- 
cords as  much  earlier  than  the  15th  proximo 
as  may  be  pragtigable. 


Ciml 
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Mem  orandum  of  appeal  to  be  embodied  in  de- 
crees of  Lower^ Appellate  Courts. 

CIRCULAR  No.  4. 

From  the  Registrar  of  the  High    Court  of 
jfudicature  at  Fort  William  in  Bengal,  to 
all  the  Civil  Appellate  Courts  in  the  Lower 
Provinces^  dated  Calcutta,  the  i6th  January 
186^. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor  and 
L.  S.  Jackson,  Judges, 

The  Court  having  observed,  in  several 
cases  which  have  recently  come  before  them, 
that  the  decree  of  the  Subordinate  Appellate 
Court  has  not  contained  the  Memorandum  of 
Appeal,  and  much  inconvenience  being 
found  to  result  from  the  omission,  the 
attention  of  the  Zillah  Judges  and  Principal 
Sudder  Ameens  is  directed  to  the  provisions 
of  Section  360  of  the  Civil  Procedure  Code, 
which  requires  that  the  Memorandum  should 
be  embodied  in  the  decree  ;  and  to  the  terms 
of  Section  334,  which  points  out  what  the 
Memorandum  itself  must  contain. 

2.  It  is  not  enough,  the  Judges  will 
observe,  to  set  out-  the  first  ground  of  appeal 
before  them  followed  by  the  words  "  et 
ccetera,"  but  all  the  grounds  of  appeal  must 
be  stated  seriatim,  so  that  the  High  Court 
may  know,  when  the  judgment  on  appeal 
comes  before  them,  upon  what  grounds  the 
appeal  was  preferred  to  the  Lower  Appellate 
Court. 


Records  of  Execution  Cases  appealed  to  the 
High  Court  to  be  sent  up  complete. 

CIRCULAR  No.  5. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Civil  JudgeSy  dated  Calcutta,  the 
^th  February  186'j. 

(Civil  Side.) 

Presetit : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  High  Court  is  pleased  to  direct  that 
the  Records  of  Execution  Cases,  sent  up  in 
appeal  to  it,  be  invariably  submitted 
complete,  that  is,  that  all  the  papers  con- 
nected with  them  in  the  Lower  Courts, 
whether  original  or  appellate,  be  sent  up,  so 
that  they  may  be  at  hand,  should  a  reference 
to  the  same  be  required  by  the  Court. 


Transmissloa  of  records  in  Civil  Saks 

to  the  Hif  h  Court. 

CIRCULAR  No.  6. 

From  the  Registrar  of  ike  High   C  ar;   ' 
Judicature  at  Fort     William    in  Bck} 
to  all  Zillah  Judges  and  Jtididai  Cm^ 
missioners.  Lower  Provinces,  daUd  CqIol. 
the  i8th  February  1867, 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C«f  j 
Justice,   and  the  Hon'ble    C.    B.  Trp? 
G.  Loch,  J.  P.  Norman,  and  L.  S.  J 
Judges. 

It  is  the  practice,  in  pursuance  of  a  <> 
.  -,        ^    ^  cular     Order  d  ^ 

•Page  469,  Carrau.  j^^^       ^^^^^^     ^^ 

dated  3rd  March  1852,  No.  167,*  10  ^.vi 
the  papers  making  up  the  record  in  cin 
suits  into  two  portions,  called  respec:hc| 
Nuthi  A  tind  Nuthi  B.  Ii  was  the  intecLioi 
of  that  Court,  in  issuing  the  circular  in  c 
tion,  to  separate  from  the  record  all  pci^ 
formal  and  useless  papers,  so  that  i 
material  parts  thereof  might  be  presemeii 
the  Appellate  Courts  unencumbered  r- 
what  was  unimportant  and  indeed  nseles 

2.  It  has  been  found  in  practice  t:* 
from  want  of  proper  attention,  maoT  papa 
come  to  be  attached  to  the  Nuthi  B,  ww 
ought  not  to  be  there,  and  which  arc  • 
fact,  important  papers  in  the  cause.  Hi 
result  is  that,  in  some  cases^  the  plcJtf 
on  both  sides  as  well  as  the  Court  a?e4 
ignorance  of  the  existence  of  msadi 
papers,  and  that,  when  the  absence  of  wA 
papers  is  discovered,  the  procuring  A*, 
from  the  Court  below  occasions  no  tnS| 
delay. 

3.  By     Section     343,     Civil      Procd* 
Code,  it  is  provided  that,  on  receipt  of  i> 
timation    that   an    appeal    has     been    "pi^ 
ferred,    the    Lower    Court     shall     ♦   •  ^ 
transmit   to  the    Appellate    Court,    with  il 
practicable    despatch,    all    material    pi^ 
in  the  suit,  or  such  papers  as  maj  be  3» 
cially  called  for  by  the  Appellate    Cocc. 
If  this  direction  of  the  law  were 
followed  by   the   Zillah  Judges   and 
cipal    Sudder    Ameens,    the    High    Cc^ 
would  not  have  so  much  cause  to  compli 
of  the  evil  above  mentioned  as  it  nojv  has- 

4.  With   a  view  to  the  strict  obs 
of  this  rule  in  future,  the  Court  now 
that,  in  all  cases  where  the  record  is 
for  on  appeal,  it  shall  be  invariably  a 
panied  by  a  separate  certificate   nnder 
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igoature  of  the  Principal  Ministerial  Officer 
»f  the  Court  from  which  the  case  is  trans- 
nitted,  to  the  effect  that  he  sends  up  all  \ 
naterial  papers  in  the  suit.      S«ch  cerli-  \ 
icates  should  be  in  the  words  following  :  —    i 
Regular  (or  special  as  this  may  be)  appeal  , 

No.  of  I 

I 

Appellant. 

Respondent. 


\y  A.  B.,  of  the  Court 

rom  whose  judgment  the  present  appeal  is 
•referred,  certify  that  the  record  herewith 
vnsmitted  under  orders  of  the  High  Court, 
lated 

86  ,  contains  all  material  papers  in  the 
nit,  and  that  I  have  salisfied  myself  that 

10  papers,  essential  to  the  determination  of 
he  appeal,  have  been  kept  back  under  the 
lenomination  of  Nuthi  B,  or  otherwise. 

Ztllak  "     '■■  A.  B. 

(or  as  the  case  may  be). 
Doled 
5.  The  High  Court  have  bad    also  fre- 
[uent  occasion  to  observe  the  want  of  order 

11  records  transmitted  (o  them,  and  the 
raasposal,  as  well  as  the  occasional  dis- 
ppeaiance,  of  documents  and  papers  from 
lie  misL  This  could  rarely  happen  if  the 
y-Ieaf  or  Index  prescribed  by  Circular 
^rder  No.  186,  dated  24th  October  1861, 
'ere  properly  kept  up,  and  transmitted 
ith  the  record  sent  up  on  appeal.  But  the 
^urt  have  observed  that  this  fly-leaf  is,  in 
omerous  instances,  entirely  wanting. 

6.  They  desire,  therefore,  that  every 
illah  Judge  will  satisfy  himself  and  report 
I  a  month  from  this  time  whether  the 
!ircular  Order  in  question  is  observed  in 
18  own  Court,  and  in  ibe  Subordinate 
lottits  of  tht  District;  and  that,  where  it 
as  fallen  into  disuse,  it  may  be  revived 
ad  carefully  maintained,  and  that  the  fly- 
ftf  kept  up  in  pursuance  thereof  be  in  all 
ises  transmitted  to  this  Court,  together 
ith  the  Nuthi  sent  up  on  appeal. 
Vol.  VII. 


Sxemption  of  certatii  Native  Gentlemeii  from 
peraooalattcadaiiceia  the  Ciril  Coarti. 

CIRCULAR  No.  7. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in  Bengal, 
I0  the    Civil    Authorities  in- the    Ijywtr 
Provinces^     dated     Calcutta,     the     20th 
February  i86y,. 

(Civil  Side.) 
Present: 
The  Honble  C.  B,  Trevor,  fudge. 

The  Court  circulate,  for  general  informa- 
tion  and  guidance,  the  accompanying  copy 
of  a  letter  No.  884  of  the  8th  instant,  from 
the  Secretary  to  the  Government  of  Bengal, 
exempting  the  following  Native  gentlemen 
from  personal  attendance  in  the  Civil 
Courts : — • 

Baboo  Prosono  Coomar  Tagore,  C.  S.  I» 
„  •    Ramgopal  Chose. 

Moonshee  Ameer  Ali  Khan  Bahadoor. 

Baboo  Degumber  Mitten 

Khaja  Abdool  Gunny. 

Baboo  Romanath  Tagore. 

Rajah  Anundo  Nath  Roy  Bahadoor,  C.  S.  I; 

No.  884. 

From  the  Secretary  to  the  Government  of 
Bengal,  to  the  Registrar  of  the  High 
Court,  dated  Fort  William,  the  8th 
February  t86j. 

JudiciaL 

Sir, — I  am  directied  to  request  that,  with 
the  permission  of  the  Hon'ble  Judges  of  the 
Highr  Court,  you  will  be  so  good  as  to -in* 
elude  the  gentlemen  named  in  the  enclosure 
in  the  list  of  persons  who  have  been 
exempted  from  personal  attendance  in  the 
Civil  Courts  under  the  provisions  of  Section 
22,  Act  VIII.  of  1859. 

List  of  Names, 

Baboo  Prosono  Coomar  Tagore,  C.  S.  I. 

„      Ramgopal  Ghose. 
Moonshee  Ameer  Ali  Khan  Bahadoor. 
JBaboo  Degumber  Mitter. 
Khaja  Abdool  Gunny. 
Baboo  Romanath  Tagore.    •  • 

Rajah  Anundo  Natli  Roy  Biihadoor,  C.S.I. 
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ladcots  to  be  awde  ta  SnperinteiuleBt  of  SU-  I 
tionery  fot  printtd  Form*  A  aad  B  for  the 
preparation  of  Registration  Memoranda. 

No.  8. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Civil  Judges,  dated  Calcutta,  the 
26th  February  i86j, 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Officiating  Regislrar-Generai,  Lower 
Provinces,  having  intimated  to  the  H'tgh 
Court  that  printed  Forms  A  and  B,  for  the 
preparation  of  Memoranda  under  Sections  4 1 
and  42  of  the  Indian  Registration  Act,  re- 
ferred to  in  para.  11  of  their  Circular  No. 
24,  dated  19th  June  1866,  are  ready  for 
distribution,  the  Court  request  that  indents 
may  be  made  direct  to  the  Superintendent 
of  Stationery  for  a  sufficient  supply  of  the 
Forms. 


Reception  of  Docnmentary  evidence. 

CIRCULAR  No.  9. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Judges  in  the  Loiver  Provinces, 
dated  Calcutta,  the  26th  February  iS6y, 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,  G. 
Ix)ch,    H.    V.    Baylcy,    J.    P.    Norman, 
and  L.  S.  Jackson,  Judges, 

The  Court  find  it  absolutely  necessary  to 
call  the  attention  of  Subordinate  Courts  of 
every  grade  to  the  Sections  of  the  Code  of 


Civil  Procedure  iq>plicabk  to  the  mi|bai 
of  dQCumeotary  evidence,  the  kiitj  a 
practice  prevailing  on  this  head  bdag  in- 
ductive of  most  serious  inconvemcnct,  vi 
evincing  in  many  casea  total  diotgifd  il 
the  wholes(Hiie  provisious  of  the  lav, 

2.  Section  39  provides  that,  ''wbci&e 
'*  plaintiff  sues  upon  any  written  docaioeu, 
^'  or  relies  upon  any  such  document  as  err 
'^dence  in-  support  of  his  claim,  he  isbai 
*^  produce  the  same  in  Court  when  6c 
''  plaint  is  presented,,  and  shall  at  iki  m 
"  time  deliver  a  copy  of  the  document  /?  ir 
''filed  with  the  plaint:  if  the  documcKfc 

"an   entry   in   a book.  At 

'*  plaintiff  shall  produce  the  book  to  k. 
**  Court,  together  with  a  copy  of  the  «M 
*'on-  which  he  relies.       The    Court  sU 

"forthwith   mark   the    document 

"and,  after  examining  and  companBl 
"  the  copy  with  the  original,  shall  mn 
"  the  document  to  the  plaintiff.  The  pbitf^ 
"  iff  may,  if  he  think  proper,  deliw  k 
"original  document  to  be   filed  msteali 

"the    copy ....;    any     documaU  ^ 

^'produced  in  Court  by  the  plaintiff  via 
"  the  plaint  is  presented  shall  not  hi  fh_ 
'*  ceived  in,  evidence  on  his  behalf  at  4i 
"hearing  of  the  suit,  without  the  savc^P 
"  of  the  Court." 

This  latter  part  of  the  Section  has  ri^ 
ence  to  Section  i  ^8,  which  regulates  tl*  t 
ception  of  documents  at  the  ffrst  betri^ 
and  is  in  these  words : — 

"  The  parties  or  their  pleaders  shall  U| 
"  with  them,  and  have  in  readiness  it^ 
"first  hearing  of  the  suit,  to  be  prod** 
"  when  called  upon  by  the  Court)  ill  ^ 
"documentary  evidence  of  every  desi^i 
"tion  which  may  not  already  have  W 
"  filed  in  Court,  and  all  documents,  ^riBtf 
"  or  other  things  which  may  have  be«Bi^ 
"iied  in  any  notice  which  may  baft^ 
"served  on  them  respectively,  within t 
"sonable  time  before  the  hearing  of  ttej 
"  and  no  documentary  evidence  of  ae^ ' 
"  which  the  parties  or  any  of  them  ttv{ 
"sire  to  produce,  shall  be  received  bf 
"  Court  at  any  subsequent  stage  of  the 
"  ceedings,  unless  good  cause  be  sfcown ' 
"satisfaction  for  the  non-pfododioa  ' 
"  at  the  first  hearing." 

This  hearing,  it  will  be  observed,  '• 
defendant's     first    opportunity    (and 
unless  good  cause  be  shown)  for  prid^ 
documentary  evidence.*    It  is  also  w 
portunily  (jvad  the  last,  unless  good  " 
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te  shown)  for  the  plaintiif,  with  the  sanc- 
tion of  ike  Couri,  to  produce  any  documents 
Aviiich  he  may  not  have  produced  in  Court 
iWth  his  plaint. 

3.  A  pkitntiif  occasionally  has  to  prove 
his  case,  or  a  defendant  to  substantiate  his 
defence  to. a  suit,  by  documents  in  the  pos- 
session or  power  of  some  other  party  to  the 
suit,  which  documents,  of  course,  cannot  be 
produced  by  the  party  whose  case  they  are 
to  serve. 

4.  When  this  is  the  position  of  the 
plaintiff,  he  may,  under  Section  40  (and 
ordinarily  he  ought),  "  at  ihe  time  of  pre- 
"  seniing  the  plaint,  deliver  to  the  Court 
**  a  description  of  the  document,  in  oreler  that 
**  the  defendant  may  be  required  to  produce 
''  the  same ;"  :when  this  is  done,  the  sum- 
"  mbns  {vide  Section  43)  is  to  "  order  the 
*'  defendant  10  produce  any  written  docu- 
**  ment  in  his  possession  or  power,  of 
''  which  the  plaintiff  demands  inspection, 
''  or  upon  which  the  defendant  intends  to 
"  rely  in  support  of  his  defence ;"  and 
where  the  production  of  such  document  is 
required  by  a  defendant,  or  when  the  de- 
mand has  not  been  made  under  Sections  40 
and  43  on  the  part  of  the  plaintiff,  Section 
107  provides  that  ''  he  shall,  at  the  earliest 
*'  opportunity,  deliver  to  the  Court  two 
^^  notices  in  writing  to  the  party  in  whose 
•^'  possession  or  power  he  believes  the  docu- 
^'  ment,  writing,  or  other  thing  to  be,  call- 
"  ing  upon  him  to  produce  the  same  ;  and 
"  one  of  such  notices  shall  be  filed  in  Court, 
^'  and  the  other  shall  be  delivered  by  the 
''  Couct  to  the  Nazir  or  other  proper  ofilicer, 
**  to  be  served  upon  such  party." 

When  such  notices  have  been  served 
within  a  reasonable  time  before  the  hearing 
of  the  suit,  the  party  served  is  required  by 
Section  128  to  produce  the  documents  there- 
in specified  at  the  hearing. 

'  5.  A  party  to  the  suit,  or  any  other  per- 
.son,  may  also  be  summoned  to  produce  a 
docament  (Section  153),  if  necessary*,  and 
the  Court  has  power,  under  Section  1 70,  to 
deal  -with  persons  being  parties  to  the  suit 
who  fail  to  comply  with  orders  to  produce 
documents. 

-  6.  It  follows  from  these  several  Sections 
that  docomentary  evidence  is  to  be  produced 
in  open  Court;  that  it  must  be  produced  at 
the  earli€^t  opportunity,  and  not  afterwards 
without  the  special  sanction  of  the  Court, 
or  without  good  cause  shown ;  aiid  that, 
where  the  production  of  such  evidence 
rests  with  a  party  other  than  the  party  re- 
quiring it,  the  Court  is  bound,  on  application 


made  to  it  in  reasonable  time,  to  afford  its 
aid  in  enforcing  the  production  of  such  evi« 
dence,  and  it  is  the  daty  of  ail  Judges  to 
take  care,  as  far  as  iheir  Courts  are  concern- 
ed, that  these  principles  are  observed. 

7.  The  attention  of  the  Subordinate 
Courts  is  further  called  to  the  mode  in  which 
documents  (called  ''exhibits"),  including 
those  produced  by  a  plaintiff  when  his  plaint 
is  presented,  and  which,  or  copies  of  which, 
have  been  filed  with  the  plaint  pursuant  to 
Section  39,  are  to  be  received  and  dealt 
with. 

8.  By  Section  129  they  are  to  "be  re- 
''  ceived  and  inspected  by  the  Court,  but  it 
''  shall  be  competent  to  the  Court,  after  in- 
''  spection,  to  reject  any  exhibit  which  it 
''  may  consider  irrelevant  or  otherwise  in- 
''  admissible,  recording  the  grounds  of  such 
"  rejection." 

This  means  that  the  Court  is  to  take 
care  that  parties  are  not  allowed  to  put  in 
exhibits  which  are — 

1 .  Irrelevant  or 

2.  Inadmissible. 

9.  The  High  Court  cannot  here  lay  down 
what  documents  ought  to  be  rejected  for 
these  reasons,  but  they  may  advert  to  the 
most  frequent  violations  of  rule  in  this  re- 
spect. These  are  generally  (/j/)  the  pro- 
duction of  decisions  and  proceedings  inter 
alios ;  and  {2nd)  the  production  of  copies  or 
offering  secondary  evidence  of  the  contents 
of  documents  when  the  originals  ought  to  be 
produced,  or  their  absence  accounted  for. 

10.  If  the  Courts  are  only  resolute  in 
exercising  the  vigilance  which  the  law 
requires  of  them,  common  sense  will  usually 
prevent  any  Judge  from  going  far  wrong 
in  the  admission  or  rejection  of  evidence. 
The  inconvenience  of  which  the  superior 
Courts  have  to  complain  is  almost  invariably 
the  result  of  lax  procedure  by  which  the 
Courts  receive  documents,  or  permit  them 
to  be  received,  sometimes  in  open  Court, 
sometimes  by  Ministerial  Officers,  and  at  all 
stages  of  the  proceedings;  and  sometimes 
even  look  upon  all  exhibits  which  have  been 
filed  with  the  plaint  as  if  they  were  evidence 
in  the  cause,  before  the  Court  has  inspected 
them,  or  determined  whether  they  are  ad- 
missible or  not.  Such  practice  as  above 
shown  is  w^holly  opposed  to  the  letter  and 
spirit  of  the  Procedure  Code.     But  the  Court 

^  should  be  careful  always,  as  (he  law  re- 
quires, to  record  its  reasons  for  rejecting  a 
document,  and  U  should  also  make  a  note  of 
any  objection  which  may  have  been  made  to 
the  admission  of  a  document. 
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II;  Next,  an  exhibit  when  received  and  |  14.  This  Cottrt  is  occaMnlK,  n^ 
«[dinitted  is  to  be  endorsed  and  filed'  (Sec*  |  great  tfoubif  to  itself  and  to  the  {Mel 
tion  132).  It  would  be  of -great  assistance  engaged,  able  to  apply  some  died  tf  it 
to  the  Courts  of  Appeal  if  every  Judge,  \  evil,  but  in  many  instances  the  cbcdk 
\tiien  trying  a  case  in  the  exercise  of  origin-  not  been  applied,  and  in  conseqaence  Ai 
al  jurisdiction,  were  to  make  reference,  in  Lords  of  the  Judicial  Comi&ittee  d  Ai 
his  notes  of  the  trial,  to  every  exhibit  which  I  Privy  Council  have  in  se\*eral  insttaffl 
is  received  and  admitted  in  evidence,  refer-  made  complaints  and  obsenratians  vpn  tk 
ring  to  it  by  a  distinguishing  number.  The  nature  of  the  evidence  sent  home  fmnti 
Court,  therefore,  direct  that,  in  addition  to  |  countr}-. 

the  memorandum  of  the  substance  of  the  The  answer  of  this  Court  on  these  oeor 
evidence  required  by  Section  172  of  Act  i  sions  has  been  that  the  evil  is  oncvi 
VIII.  of  1859,  or  to  the  evidence  itself,  if  which  the  Appellate  Courts,  can  bat  iajfr 
taken  down  by  the  Judge,  a  note  shall  be  fectly  cope,  and  that  the  effectoal  rei^ 
made  by  the  judge  of  every  exhibit  which  must  be  applied  in  the  C<>ttrts  of  fe«» 
shall  be  admitted  in  evidence,  referring  to  it   stance.* 

by  a  distinguishing  number,  and  of  the  date  |  And  it  is  very  much  with  a  view  to<^ 
on  which  it  was  received,  and  the  name  of  the  |  ate  these  particular  complaints,  and  to  leiM 
party  producing  it,  and  also  a  note  of  the  |  this  jast  reproach  from  the  procednetf^ 
rejection  of  ever}-  exhibit  which  shall  be  1  Courts  in  India  that  the  present  instracte 
rejected,  and  of  ihe  grounds  of  such  rejec-  are  issued, 
tion.  15.  To  avoid,  however,    any  in 

12.  Section  132,  it  will  be  obser\'ed,  re-  ence  which  may  in  some  cases  arise  ta 
peats  the  direction  contained  in  Section  39,  the  Appellate  Court's  having  a  copy  rf  j 
that,  if  the  exhibit  (or  document)  be  an  en-  entry  in  a  shop-book  or  other  book  in*^ 
try  in  any  shop-book  or  other  book,  the  of  the  original,  the  Court  direct  that,  ii  • 
party  on  whose  behalf  such  book  is  produced  case  hi  which  a  Court  of  Original  Jib* 
shall  produce  a  copy  0/  ihe  entry,  ivhich  ,  lion  shall  have  reason  to  distrust  the  • 
copy  shall  he  endorsed  as  aforesaid,  and  be  .  ginal  of  any  such  entry  from  anj ' 
filed  as  part  of  the  record,  and  the  book  '  which  appears  on  the  face  of  the  doai 
shall  be  returned  to  the  parly  producing  it,  such,  for  example,  as  from  theentnor 
and  the  Court  ought,  doubtless  in  these  of  it  being  on  an  erasure,  or  from  its* 
cases  as  under  Section  39,  to  mark  thedocu-  interlined  or  written  with  a  different  0 
ment,  /.  e.y  the  eniiy  in  the  book  for  the  ink  or  the  like,  the  Judge's  notes  should 
purpose  of  identification  before  returning  it    attention  to  the  fa"ct>  so  that  the  App 

It  will  be  observed  that  the  words  as  to    Court  may,  if  it  think  it  necessary,  sew 
the  return  of  the  book  are  imperative,  and    the  original  instead  of  acting  upon  the c^j^ 
the  party  has  not  the  option  (as  under  Sec-        16.  The  Court  have  too  much  rc«»' 
lion  39)  of  delivering  the  book  to  be  filed    apprehend  that,  in  the  subordinate  trib« 
instead  of  the  copy  of  the  entry.  practice  is  regulated  more  by  daily  habit 

13.  From  inattention  to  this  rule,  it  has    tradition   than    by    intelligent   and  c« 
been  matter  of  frequent  occurrence  for  great    study  of  the  Code  on  the  part  of  the  J 
numbers  of  account  and  other  books  to  be    themselves,    of    their    Ministerial  ff 
received  and  actually  filed  in  the  Subordi-   and  of  the  pleaders  ;  and,  until  that 
nate  Courts,  and  to  be  afterwards  sent  up    has  been  fully  and  conscientiously  estab 
to  the  Appellate  CourU,  to  the  serious  in-    the  procedure  of  the   Courts  wiH  tf 
convenience  of  the  Courts  themselves,  and    what  it  ought  to  be,  remands  anJ       ' 
probably  of   the  parties,    except  in    those   of  decisions  will  be  frequent,  the 


cases  where  the  books  have  been  prepared 
pro  re  nata,  a  thing  which  occasionally 
happens. 

But  the!  inconvenience  reaches  a  climax 
when  the  importance  of  the  suit  and  the 
determination  of  the  parties  bring  about  an 
appeal  to  England.  It  then  becomes  pritnd 
facie  necessary  to  translate,  and  to  print  the 
whole  of  the  contents  of  these  vohiminous 
books  and  other  papers,  and  the  resultitig 
costs  are  frequently  enormous. 


justice  will  be  impeded,  and  suitors 
harassed.  |^ 

17.  The  Court,  therefore,  desire  it  »• 
understood  that,  in  issuing  directioiij 
the  present,  they  do  not  wish  to  gi*t  JjJ 
prominence  to  any  particular  porooit  •Jr 
Code,  but  simply  to  remedy  errors  iwj 
convenience  as  they  arise,  while  it  the 
time  they  urge  upon  the  SubotdinflK 
the  necessity  of  a  perfect  iasaSe$s^}' 
and  attention  to  the  code  in  every  pii^ 
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tetemeiit  calM  for  showing  the  mionnt  of 
^lie^.  paid  hj  ouididates  for  admission  as 
-Pleaders  and  ^ookfatears. 


^. 


CIRCULAR  No.  lo. 


Vrom  the  Registrar  of  the  High  Court  of 
jftidicature  ai  Fort  William  in  Bengal^ 
to  i^ll  Civil ^  Judges^  dated  Calcutta^  the 
ist  Aprit  i86y. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  fudge. 

The  Government  of  Bengal  having  .re- 
quested the  submission  of  a  report  on  the 
liiiancial  results  of  the  examinations  which 
arere  held  in  January  and  February  last,  of 
[candidates  ifor  admission  to  practise  as 
Pleaders  and  Mookhtears  in  the  Mofussil 
Courts,  the  Court  requests  you  will  be  good 
enough  to  furnish,  with  as  little  delay  as 
possible,  a  statement  showing  the  amount  of 
fees  paid  by  those  candidates  under  Rules 
^3»a4,  and  22  of  the  Rules  drawn  up  In 
accordance  with  Section  4  of  Act  XX.  of 
1865. 


,Tu»e  for-  Uncovenanttd  ladidal  Officers  joining 

their  appomtmeiits, 

CIRCULAR  No.  11. 

From  th€  Registrar  of  the  High  Court 
of  Judicature  at  Fort  William  in 
Bengal  J  to  Civil  Authorities ,  Lower 
and  Extra  Regulation  Provinces^  dated 
Calcnttay  the  9th  April  1867, 

'      '  (Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

'^  .With  reference  to  the  object  of  the  rule 
»|aid  down  in  Circular  Order  No.  30,  dated 
^he  34th  September  1864,  viz.,  to  place  Un- 
;covenanted  Judicial  Officers  on  a  footing 
-with  Covenanted  Civil  Servants  in  regard 
«|o  the  time  allowed  them  for  joining  their 
appointments,  and  the  fact  that  that  time,  in 
(ihe  case  of  the  latter  class  of  Officers,  has  been 
.fflduced  by  order  of  the  Secretary  of  State, 
i  •  Letter  irom  B«ig»J  ^^e  High  Court  is 
,P)vemmdbt,  No.  i3i9»  pleased*  to  prescribe 
^ated  and  April  1867.        the   following  rflle   in 

'«iibst)tution  of  the  one   laid  down   in  the 
rOrcular  above  nacntioned  :— 
I     2.  Whenever  an   Uncovenanted    Judicial 
Officer  of  any  grade  is  appointed  to  a  station 


or  transfened  from  cq^  appointment  to 
another  in  a  different  station,  he  shall  be 
allowed  seven  day%  foir  .  preparation,  100 
miles  a  day,  when  he  travels *by  rail  or  steam- 
er, and  1 3  miles  a  day  when  travelling  by 
dawk. 


Applications  for  enrolment  by  saccessfnl  candi- 
dates passed  as  Pleaders  and  Mookhtears, 
how  to  be  dealt  witlL 

CIRCULAR  No.  12. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort   William  in  Bengal, 
to  all  Civil  Judges,  dated  Calcutta,  the 
gth  April  i86y. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Reparrixg  to  the  names  of  the  successful 
candidates  who  have  been  passed  Pleaders 
of  the  higher  and  lower  grades  respectively, 
and  Mookhtears  in  the  Mofussil  Courts  of  the 
Ix)wer  Provinces,  published  in  the  Calcutta 
Gazette  of  the  27th  March  last,  I  am  direct- 
ed to  draw  your  attention  to  Rules  15,  16, 
2^»  27o  35>  and  36  of  the  High  Court's 
Rules  of  the  2nd  May  1S66,  prescribing  the 
course  to  be  followed  by  successful  candi- 
dates in  applying  for  enrolment,  and  by 
Judges  of  Districts  in  forwarding  their 
applications  to  this  Court. 


Return  called  for  showing:  scale  of  establishment 
attached  to  each  Small  Cause  Court 

CIRCULAR  No.  13. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in  Bengal, 
to  all  Small  Cause  Court  Judges,  dated 
Calcutta,  the  i  tth  April  1867. 

(Civil  Side.) 

Present : 

The  Honble  C.  B.  Trevor,  Judge. 

I  AM  directed  to, request  that  you  will  be 
so  good  as  to  submit  as  soon  as  practicable 
a  Return  showing  the  present  scale  of  esUb- 
lishment  atuched  to  your  Court  and  the 
salary  of  each  officer  upon  it,  with  the^ 
monthly  expenditure  for  stationery  and 
Office  contingencies. 

e 


Civil 


THE    WEEKLY    REPORTER. 


Circulars, 


'Vol.  Vll. 


JoU  on  Civil  Court  Peoos  to  be  debited  to  the 

Peoos'  Fee  Fund. 

CIRCULAR  No.  14. 

The  following  letter  is  circulated  for  the 
information  and  guidance  of  the  Civil 
Authorities  in  the  Lower  Provinces,  with 
reference  to  Act  VIIL  of  1851  and  Act  XV. 
of  1864:— 

No.  2342. 

From  the  Under-Secretary  to  the  Govern- 
meni  of  Bengal,  to  thg  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Wil^ 
Ham  in  Bengal,  dated  Fort  Wit  Ham,  the 
gth  April  i86y. 

Sir, — I  AM  directed  to  acknowledge  the 
.   ,.  .  .  receipt  of  your  letter  No. 

*^"*  1014,    dated    the    ist  in- 

stant, and  in  reply  to  inform  yoii  that  the 
toll  of  3  pies  e^ch,  levied  at  the  bars  on 
District  Roads  and  Bridges  from  Peons  of 
Civil  Coqrts  employed  in  the  service  of  pro- 
cesses, may,  as  proposed  by  the  Hon'ble 
Judges  of  the  High  Court,  be  debited  to  the 
Peons'  Fee  Fund. 


Rtffister  prescribed  by  Circwkr  Order  No,  tf3  of 
1845,  and  separate  book  for  copies  of  Mookh- 
teamamahs. 

CIRCULAR  No.  15. 

■ 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William   in  B^gal, 
to  the  Judge  of  .dated  Calcutta, 

the  loth  Afar  i86y, 

(Civil  Side.) 

Present : 

The  Hon'ble  O.  Loch,  Judge. 

Sir, — I  AM  directed  to  enquire  whether 
the  Register  prescribed  by  Circular  Order 
No.  62,  dated  31st  January  1845,  and  the 
^  separate  book  for  copies  of  Mookhtearnamahs 
enjoined  in  para.  5  thereof,  are  still  kept  op 
in  vour  oftice. 


I 


TraTellioff  AUowance  Bills  of  Small  .Cami 

Court  Judges. 

CIRCULAR  MEMO.^No.  16. 

Copy  of  the  following  letter  is  forwaided 
to  the  Judges  of  Small  Cause  Courts  for 
their  information  and  guidance,  in  modifica- 
tion of  Circular  Order  No.  21,  dated  28th 
May  1866  : — 

No.  340. 

From  the  Deputy  Accountant-General 
Bengal,  to  the  Registrar  of  the  Hi^k 
Court  of  Judicature  at  Fori  William  in 
Bengal,  dated  the  16th  May  jS6j.  * 

Sir, — I  HAVE  the  honor  to  acknowledge 
the  receipt  of  your  letter  No.  1124,  dated 
the  8th  April,  and  in  reply  to  observe  that 
the  practice  of  requiring  travelling  allpvaoce 
bills  to  be  countersigned  by  the  ControUlDg 
Officers  of  Departments  prior  to  paymem  at 
local  treasuries  has  been  generally  continued 
under  the  new  system  of  accounts,  and  is 
essential  as  a  check  against  over-payments. 

The  orders  of  the  Government -of  India 
of  the  2ist  December  1864  Introduced  a 
modified  system  of  payment  for  contingent 
charges  alone,  which  do  not  apply  to  travclr 
ling  allowances ;  for  these  a  special  provisioQ 
is  made  in  a  distinct  item  in  every  Depart- 
mental Budget,  and  they  should  not,  I  vosl^i 
observe,  be  included  in  the  Grianl  for  contin- 
gent expenditure.  Since  the  issue  of  th« 
letter  from  this  Office,  No.  127B  of  the  nth 
May  last,  the  distinction  between  travelling 
allowances  and  contingencies  has  been  more 
clearly  defined,  and  the  issue  recently,  with 
the  concurrence  of  the  Comptroller-General 
of  Accounts,  of  separate  printed  forms  tk 
bills  for  travelling  allowances  in  every  D^ 
parlment,  has  removed  any  doubts  that  might 
formerly  have  been  entertained  on  this.point. 
I  would  beg  to  suggest,  therefore,  that,  with 
the  approval  of  the  Hon'ble  Judges  of  ibc 
High  Court,  the  necessary  instructions  on 
the  subject  may  be  issued  to  Small  Cause 
Court  Judges,  who  have  been  a<fvised  b; 
this  Office  of  the  issue  of  the  printed  bill 
form  for  travelUng  allowances,  and  may  ob- 
tain them  on  indent  from  the  Saperintendeot 
of  Stationery. 


\ 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


ReUutive  to  the  Procednre  ei^aiiied  in  Clutpter 
XI L  of  the  Code  of  Criminal  Procedure. 

CIRCULAR  No.  I. 

■ 

From  ike  Registrar  of  ike  High  Courl  of 
Judicature  at  Fort  Wiiliatrt  in  Bengal,  to 
all  Criminal  Authorities ,  Loiver  and  Extra 
Regulation  Provinces,  dated  CaUuita,  the 
1 2th  February  r86j. 

(Criminal  Side.) 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
Justice,  and  the  Hon'ble   C.  B.  Trevor, 
G.  Loch,  H.  V.  Bayley,  J.  P.  Norman,  and 
L.  S.  Jackson,  Judges, 

Thb  Court  are  pleased  to  issue  the  follow- 
ing instructions  relative  to  the  pfocedure 
enjoined  in  Chapter  XII.,  Act  XXV.  of 
1861. 

2.  Section  zz6  of  the  Code  of  Criminal 
Procedure  enacts  that,  when  evidence  has 
been  given  before  a  Magistrate,  which  ap- 
pears to  be  sufficient  for  the  conviction  of 
the  accused  person  of  an  offence  which  is 
triable  exclusively  by  the  Court  of  Session, 
or  which,  in  the  opinion  of  the  Magistrate, 
IS  one  that  ought  to  be  tried  by  the  Court  of 
Session,  the  accused  person  shall  be  sent  by 
ibe  Magistrate  for  trial  before  the  Court  of 
Session.  The  Section  then  proceeds  to  pro- 
vide for  a  case  in  which  the  accused  person 
is  a  European  British  subject. 

3.  Section  225  enacts  that,  when  a  Magis- 
trate finds  that  there  are  not  sufficient  grounds 
for  committing  the  accused  person  to  take 
his. trial  before  the  Court  of  Session,  or  for 
remanding  him,  he  shall  discharge  him, 
iinless  it  shall  appear  to  the  Magistrate  that 
such  person  should  be  put  upon  his  trial 
before  himself,  in  which  case  he  shall  proceed 
under  Chapter  XIV.  of  the  said  law. 

4.  By  Section  40  of  the  Penal  Code,  the 
word  'oftence'  denotes  a  thing  made  punish- 
a.fc>le  by  tjat  Code,  find  by. Section*  6  every 
definition  of  an  offence  shftii  vbe  iinderstood 
simbject  to  the  exceptions  contained  in  the 
crtiApter,  entitled  '  General  ExceptionSv'  lU 
tlter^fore,  the  evidence  given  before  a.Magt«- 
irate  upon  a  preliminary  enquiry  relating  to 


an  offence  exclusively  triable  by  a  Court  6i 
Session  satisfies  him  that  the  act  or  omis- 
sion charged  against  the  accused  is  brought 
within  one  of  the  general  exceptions  of  the 
Penal  Code,  the  Magistrate  would  be  wrong 
in  committing  the  accused  person  for  trial. 
This  would  be  the  case  whether  the  evidence 
by  which  the  Magistrate  is  so  satisfied  is 
that  which  arises  from  the  examinatioi^  and 
cross-examination  of  witnesses  called  in  sup» 
port  of  the  prosecution- or  of  witnesses  sum-' 
moned  by  the  Magistrate  on  behalf  of  the 
accused  under  the  p^ovtaions  of  Section  207 
of  the  Code  of  Criminal  Procedure.  By  iht 
last  mentioned  Section,  it  is  left  entirely 
to  the  discretion  of  the  Magistrate  upon 
such  preliminary  enquiry  either  to  summon 
or  not  witnesses  offered  on  behalf  of  the.  ac^ 
cused  person  to  answer  or  disprove  the 
evidence  against  him. 

5.  The  discharge  of  a  prisoner  under 
Section  225  of  the  Code  of  Criminal  Proce- 
dure does  not  amount  to  an  acquittal,  and 
the  accused  would  be  liable  to  further  pro-' 
ceedings,  if  necessary ;  and,  under  Section 
435  of  the  same  Code,  the  Court  of  Session 
may  order  him  to  be  committed. 


/ 


Meaniflg  of  the  term  **  immediately  snbordiiiale*' 
in  Section  434  of  tiie  Code  of  Crimimd  Proce- 
dure ;  and  power  of  Magistrate  of  District  to 
call  for  and  examine  the  record  of  any 
within  his  district 

CIRCULAR  No.   2. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in  Bengal,  to- 
all  Criminal  Authorities,  dated  Calcutta, 
the  2§th  March  i86y, 

(Criminal  Side.) 

•  •  •  ' 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.   Trevor, 

g 


i 


Criminal 
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H.  V.  Bay  ley,  G.  Loch,  and  L.  S.  Jackson, 
fudges. 

The  High  Coart,  having  reason  to  believe 
that  some  misapprehension  exists  amongst 
Magistrates  as  to  the  meaning  of  the  term 
''immediately  subordinate''  in  Section  434 
of  the  Code  of  Criminal  Procedure,  and, 
consequently,  as  to  the  power,  under  that 
Section,  of  the  Magistrate  of  the  District  to 
call  for  and  examine  the  record  of  a  case 
tried  by  an  officer  subordinate  to  him  who 
exercises  the  full  powers  of  a  Magistrate, 
are  pleased  to  circulate  the  following  in- 
structions for  the  guidance  of  all  officers  :— 

,  The  Court  do  not  interpret  the  words 
^'WmmedicUely  subordinate"  in  this  Section 
as  having  any  reference  to  the  judicial 
powers  vested  either  in  the  Courts  described 
as  subordinate,  or  in  the  Court  to  which 
they  are  described  as  subordinate.  They 
consider  that  all  Magisterial  Officers  in  a 
district,  except  the  Magistrate  of  the  Dis- 
trict, are  within  the  meaning  of  this  Section 
immediaUly  subordinate  to  the  Magistrate 
of  the  District,  whatever  their  judicial 
powers  may  be.  It  follows  that,  in  the 
opinion  of  the  High  Court,  the  Magistrate 
of  the  District  has  power  to  call  for  and 
examine  the  record  of  any  Magistrate  within 
his  district,  for  the  purpose  of  satisfying 
himself  as  to  the  legality  of  any  sentence 
ox  order  passed,  and  as  to  the  regularity  of 
the  proceedings  of  such  Magistrate. 

He  is  not,  however,  competent  to  comment 
upon  the  proceedings  of  an  officer  exercising 
the  full  powers  of  a  Magistrate,  or  to  point 
out  what  he  considers  to  be  errors  of  law  or 
irregularities.  -  If  he  is  of  opinion  that  the 
sentence  or  order  is  contrary  to  law,  he 
should  forward  the  case,  through  the  Sessions 
Judge,  for  the- orders  of  the  High  Court. 


Preparation  and  issue  of  Warrants  prescribed 
\n  Sections  3S3>  384,  and  386  of  the  Code  of 
Cnminal  Procedure. 

CIRCULAR  No.  3. 

From  the  Registrar  of  the  High  Court  0/ 
Judicature  at  Fort  William  in  Bengal^ 
to  all  Sessions  Judges  and  Officers  in 
charge^  of  Jails,  dated  Catcutta,  the  2$th 


(Criminal  Side.) 


Present  : 


The  Hon'ble  C.  B.  Ttt^mTT^ 

As  some  misapprehension  serins  to  bt 
existed  in  regard  to  Ihe  warrants  presaiet 
by  Sections  383,  384,  and  386  of 
Criminal  Procadure,  the  Court  is  pteueU 
issue  the  following  explanations  awf  i^ 
structions,  with  a  view  to  the  proper  oh 
ance  of  the  provisions  of  the  C^e  a 
preparation  and  issue  of  such  wanfwti 

2.  Sections  383  and  384  provide,  in 
in  which  the  sentence  of  the  Seasioas  U 
is  confirmed  by  the  High  Coort,  as  idli 
where  it  does  not  need  to  be  refcnd* 
such  confirmation,  for  the  issue  ^r  /^  C& 
of  Session   of  warrants  to  Magistiates, 
other  officers  in   charge  of  Jails,  lo  a 
the  sentence  passed  to  be  carried  itto 
ecution.      Under   Circular   Ord^  Ik 
dated    20th    November    1865^    wfai<^ 
based    upon    the    expressed    intesftloBj 
Government  to  appoint  officers  orfitf  * 
Magistrates  to  the  special  charge  of 
Jails,  such  warrants  shodd  be  address^: 
the  officer  in  charge  of  the  Jail,  install 
the  Magistrate  of  the  District.    But  tef" 
in  force  now  does  not  require  thattitr 
sions  Judge  should  issue  a  sqMrali 
of  this  nature  in  the  case  of  each  ^, 
sentenced ;  a  single  warrant  sboald  ii 
all  who  are  involved  in  one  sentence. 

3.  By    Section    386    the   Magisirtk 
other  officer  in   charge  of  the  Jail  % 
quired,    in    executing  the    wanaot  tH' 
Sessions  Judge  referred  to  in  the/ 
paragraph,  in  every  case  of  impi 
under  the  sentence  of  the  High  Court 
a  Court  of  Session,  to  issue  his  wsma 
the  Jailor,  stating  the  ofifence  of  wii^ 
accused  person  has  been  convicted  ^ 
period  during  which  he  is  to  be  impi 
and  the  nature  of  the  impriscttitteBt 
regards  warrants  of  this  nature,  a  scfl 
warrant  should  be  issued  to  ihejutw. 
each  prisoner,  and  it  should  accoiapii^'^ 
prisoner  to  whatever  Jail  lie  miy  te 
ferred.    It  is  to  such  warrants  al90»  t 
the  warrants  issued  by  the  Se^OM 
thcit  the  provisions  of  Circular  Order 
dated  15th  August  1859,  »««*  ho 
to  apply  under  the  present  procedure. 


RULES  OF  PRACTICE. 


^ules  for  the  Regulation  of  the  business  of 
iht  High  Cfmrt  on  its  Appellate  Side,  dated 
ihe  1 6th  May  i86y. 

On  reading  a  report  from  the  Select  Com- 
ittee  of  the  Judges  (appointed  for  the 
tipose  of  drawing  up  a  scheme  for  the  con- 
ict  of  the  English  business  in  the  Court 
id  for  the  distribution  of  appeals  to  the 
veral  Benches),  and  after  considering  the 
me — 

The  Court  resolves : — 

I  hat  there  shall  continue  to  be  an  English 

Committee,  composed,  as 

nglisb      mmittce.     jj^^^tQf^j^^  ^^f  gy^  Judges 

the  Court,  who  shall  exercise  the  powers 
id  authority  of  the  Court,  in  the  matters 
n'einafter  specified. 

,That  one  Judge  shall  continae  to  have 

]r«dge  .in  .English  e^«:«tive  charge  of  the 
fcjMwtment.  English  Department  with 

e.  following  powers  and  functions,  and 
tall  be  always  a  Member  of  the  English 
ommittee. 

The  Judge  in  the  English  Department 

Pbwem  of  Judge  in     «^*^  ^^^®  submitted  tO 

iglish  Department.  him,  primarily,  all  corre- 
k>ndence  in  the  English  language,  and  all 
plurns  and  Statements  (not  being  Returns  to 
(acepts  and  judicial  orders  or  explanations 
Etfed  for  by  particular  Judges  or  Benches), 
^pt  the  periodical  Sessions  Statements 
at  up  by  the  Judges  in  the  interior,  which 
|ill  be' submitted  for  revision  to  a  Bench  of 
il  Court  silting  for  the  despatch  of  crimi- 

II  business. 

Such  correspondence  and  other  matters 
jiUl  either  be  dispc^ed  of  by  the  Judge  in 
^  English  Department  un^er  his  own 
ivets,  hereinafter  conferred,  or  laid  by  him 
iForethe  English  Committee,  or  the  Court 
f  large,  according  to  the  nature  of  the  case, 
I  hereinafter  provided. 
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The  Judge  in  the  English  Department  is 
empowered  singly  to  dispose  of — 
A. — ^Matters  arising  out  of  the  revision  of 
Revision  of  Perio-    ^H  peilodical  Retums  and 
dicai  Statements.  Statements  furnished  by 

the  Subordinate  Civil  and  Criminal  Courts," 
except  the  Sessions  Statements  above  refer- 
red to  and  the  annual  Statements,  for  which 
provision  is  made  elsewhere ;  and  the  neces- 
sary resolutions  shall  be  recorded  and  issued 
under  his  orders. 

B. — The    appointment    and    transfer  of 

Moonsiffs,  subjecttoconf 
Appointmente,  &c..    sultation  with  the  Chie- 

ot   Subordinate    Civil 

Judges.  Justice,  leave  of  absence 

of   Moonsiffs,   and   the 

correspondence    with    the    Local    Goveni- 

ment  touching  the  appointment,  promotion, 

transfer,  and  leave  of  Subordinate  Judges,  in 

respect  of  which  the  Cotut  is  consulted  by 

the  Government.    As  regards  promotion  and 

transfers,  he  will  confer  with  the  English  Com; 

mittee.  . 

C. — ^Applications  and  routine  references 

connected  with  the  ad- 

PI^STTd  M«;;kh!    mission  and  enrolment  of 
tears.  Pleaders  and  Mookhtears 

under  Act  XX.  of  1865. 
D. — ^All  other  correspondence  not  relating 

to  matters  judicial'or  to 

Other'    correspond.      ""'^^'^  ^^  ^*«'  J^^^^^^ 

cnce.  unless  there  be,  as  to  any 

subject,  an  express  rule 
to  the  contrary,  or  unless  the  importance 
of  the  subject  may  render  it,  in  his  opi- 
nion, fit  to  be  laid  before  a  greater  number 
of  Judges. 

The  English  Committee  are  empowered  to 
dispose  of  the  following  matters,  which  are 
to  be  laid  before  them  by  the  Judge  in  the 
English  Department;  and  the  signatures  of 
not  less  than  three  Judges  of  the  English 
Committee  shall  be  attached  to  all  orders 
I  passed  by  the  Committee. 
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E. — The  issue  of  Circular  Orders  to  the 

Circular  Orders.  Mofussil  CourtS. 

F. — Letters  and  communications  from  the 


Letters    from 
vcrnment. 


Go-    Government. 


General  Rules. 


References  touching 
t'enal  and  Procedure 
Codes. 


G. — Letters  from  other  High  Courts,  or 
Letters  from  other    Authorities      exercising 
High  Courts.  similar  powers. 

H. — Communications  relating  to  proposed 

changes     in     the     law, 

Changes     in      law      subject  tO  the  rule  here- 
proposed,  inafter      specified        in 

letter  L. 
L — Resolutions   on  the   Annual   Returns 

and  Statements  prepared 
.    Resolutions  on  An-    «nder  the    direction  of 

fiual  Statements.  j^^  j^^jg^  j^  the  English 

Department. 
K. — References  under  the  Circular  Order 

No.  17,  dated  17th  June 
1 863,  regarding  doubts  in 
connection  with  the  Penal 
Code  and  the  Code  of 
Criminal  Procedure : 
Provided  that  all  questions,  in  respect  of 
which  a  requisition  to  that  effect  shall  be 
made  by  two  Judges  of  the  English  Com- 
mittee, shall  be  referred  to  the  Court  at 
large. 

On  the  following  matters  all  the  Judges 
are  invariably  to  be  consulted,  and  the 
decision  shall  be  according  to  the  opinion  of 
the  majority  who  shall  be  present  at  a 
meeting  to  consider  the  subject. 

L. — Proposed  changes  in  the  law  where 

the  proposition-  emanates 
Specially  proposed    ^^om  Government,  or  in 

changes  in  the  Law.         ^^^^^    ^^^^^^    ^^^^^    ^^^ 

«  English    Committee  or 

any  Judge  of  the  Court  considers  that  action  is 
called  for. 

M. — The  Administration   Reports  yearly 
.^  .  submitted  to  Government 

Administration   Re-        u  j      .  , 

ports.  when    passed    by    the 

English  Committee. 


Record. 


N. — Geneial  Rnleid 

the  High  Comt. 

O. — Subjects  connected  with  the  relato 

between  the  Privy  Coo- 
Privy  Council.  ^. J  ^^^  ^^  ^^^  ^^ 

There  shall  be  meetings  of  the  Yssgk 

Committee  on  die  ot 

Meetings  of  English     Saturday  of  every  mod^ 
Committee.  ^^  oftencr  if  nccesBT, 

at  t-30    p.   H.,  mlai 
another  day  and  time  shall  be,  on  any  oc» 
sion,  specially  appointed. 
The  proceedings  of  the  English  CoaunklB 

at  snch  meetings  shall  k 
recorded  in  a  book  to  be 
kept  by  the  Registrar. 

All  papers  relating  to  matters  of  thekisi 

.     ,       hereinbefore    ezpresi 

Immediate    circula-  ^  ^  ' 

tion  of  all  important     reserved  for  the  dedaoi 

papers  to  Judge?.  r     ,■     .       »    •        ij 

•*  ^  of  all  the  Judgw  stf 

be  forthwith  circulated  td  them  by  mesn^ 

additional  printed  copies  to  be  obtaioedll 

the  purpose. 

There  shall  be  a  meeting  of  all  the  Jndgft 

or  as  many  as  can  attei 
on  the  last  SatnrdafI 
each  month,  at  2-30  p.  m.,  or  oftcua;! 
necessary,  to  be  convened  by  a  nodoe  tok 
circulated  two  days  previously  with  a  Est  I 
the  subjects  to  be  considered.  If  there  I 
no  subjects  for  consideration,  notice  shsUli 
circulated  by  the  Registrar  on  the  if 
previous,  stating  that  no  meeting  wiO  I 
held. 

The  proceedings  of  the  Judges  at  iBtf^ 

ings  shall  be  recodeilft 

a  book  to  be  kept  i 

that  purpose  by  the  Registrar,  and  shall  be^ 

all  times  open  to  inspection  when  calkjlj^ 

by  the  Judges. 

With   a   view   to  the   better  distribi^ 

of  the  Appellate  btaM 

Groups  of  Districts.      ^^  ^^  ^^^^  .^  ^  ^ 

ed  by  a  majority  of  the  Judges  (Ac  Oil 
Justice,  Mri  Justice  Seton-Karr,  and  Mr.  J# 

b 


Meetings  of  Judges. 


Record. 
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tice  Shambboonath  Pandit  dissenting)  that 
from  and  after  the  first  day  of  June  next, 
and  for  the  space  of  six  months  next  ensuing, 
all  appeals  of  a  Civil  nature,  except  Miscel- 
laneous, from  the  decrees  or  orders  of  the 
Zillah  or  Subordinate  Judges  and  the  Collect- 
M^  or  Deputy  Collectors  of  the  several 
districts  within  the  jurisdiction  of  the  Court, 
be  placed  on  the  general  Register ;  but  with 
the  addition  of  a  letter  denoting  the  files  of 
the  several  Benches  of  the  Court,  according 
.o  the  scheme  which  follows  : — 


u 


(O 


•  1  ^  §  -S  .  I  ^-  I      -5    .  5b 

03  X  to    1j2    So  3   "^    rt   2    «J     5 
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As  the  cases  are  ready  for  hearing,  they 
are  to  be  placed  on  the  Lists  of  the  several 
Division  Benches  to  which,  according  to  the 
foregoing  arrangement,  the  Chief  Justice 
shall  have  assigned  the  cases  belonging 
to  the  several  groups  of  districts  respect- 
ively. 

One  of  the  Benches    of  the  Court  shall 

take    the     Miscella- 
Bench  for  Miscenane-    ^leous  Appeals,   and 

ous   Appeals,   revision  of       •     ,,      %    ^^      j   _^  i 

Sessions  Statements,  &c.      shall  also   undertake 

the  revision  of  the 
Sessions  Statements,  hear  motions  relating  to, 
and  take  cases  of,  revision  under  Section  434 
of  the  Code  of  Criminal  Procedure,  and  shall 
also,  when  practicable,  hear  Criminal  Ap- 
peals or  References,  or,  if  need  be,  assist 
either  of  the  other  Benches  in  hearing  Re- 
gular or  Special  Appeals,  on  days  to  be  pre- 
viously fixed,  provided  that  at  least  three 
days'  notice  shall  be  given  of  the  transfer  of 
any  such  Regular  or  Special  Appeals  to  be 
heard  by  such  Bench. 

Motions  shall  be  taken  every  day  at  the 

sitting  of  the  Court 
Motions.  by  one  of  the  Bench- 

es. If  on  any  day 
the  particular  Bench  appointed  to  hear 
Motions  on  that  day  shall  not  sit,  then  the 
Motions  shall  be  taken  by  the  next  Bench  in 
seniority. 

Each  Division  Court  shall  pass  orders  on 

the  *'  Lowazima  '*  or 

Lowazima  or  Miscella-      \T,«.ppllanpnn«;  Rpff»r 

neous  References.  .Miscellaneous  Keter- 

ences,  and  all  other 
matters  arising  out  of,  or  connected  with,  the 
cases  on  its  own  file. 

One  Judge  shall  take  the  Miscellaneous  De- 
....     „  parlment,   and   shall 

Dipa^S.cSt"''"'""'""'    dispose  of  matters  re- 

latmg  to  the  follow- 
ing s«bjects : — 

(i.) — Appeals  to  Her  Majesty  in  Council. 

(2.) — Appeals  from  Omlah. 

(3.) — Applications  to  appeal  in  formd 
pauperis, 

(4.) — Applications  for  admission  of  Special 
Appeals  uncertified  by  a  Vakeel. 

References  from  the  Small  Cause  Courts 

in  the  Mofussil  and 
from  the  Recorders 
in  British  Burmah 
shall  be  heard  by  such 

of  the  Benches  as  the  Chief  Justice  shall 

appoint. 


References  from  Small 
Cause  Courts  and  Record- 
ers. 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL 


The  15th  December  1866. 

Present: 

:-ord  Westbury,  Sir  J.  W.  Q)lvile,  Sir  E.  y. 
Williams,  and  Sir  L.  Peel. 

Mtahomedan  Law— Marriage  and  Legitimacy— 

Presumption. 

On  Appeal  from  the  Judicial  Commissioner  of 

Oude. 

Ubruffoodowlah  Ahmed  Hossein  and  another 

versus 

Hyder  Hossein  Khan. 

According  to  Mahomedan  Law,  mere  continued  co* 
d^itation,  without  proof  of  marriage  or  of  acknowledg- 
nent,  is  not  sufficient  to  raise  such  a  le^  presumption 
>f  marriage  as  to  legitimize  the  offspring.  Marriage 
md  aclcnowledgment  may  be  presumed,  out  the  pre- 
lumption  must  be  one  of  fact,  and>  as  such,  subje^  to 
he  application  of  the  ordinary  rules  of  evidence.  A 
nbsequent  marriai^e,  so  far  from  furnishing  a  ground 
or  presuming  a  pnor  marriage,  primd  facte  at  least 
excludes  that  presumption. 

This  is  an  appeal  from  a  decree  of  Mr. 
jreorge  Campbell,  made  by  him  when  Chief 
[adicial  Commissioner  of  Oude,  which  revers- 
^  a  decision  in  favor  of  the  appellants, 
:he  plaintiffs,  in  the  smt  made  by  Mr.  Fraser, 
fhe  Civil  Judge  at  Lncknow.  The  case 
Domes  before  their  Lordships  ex  parte,  and, 
lifficftlt  in  itself,  occasions,  by  its  being  heard 
rjr  parte^  an  increase  of  anxiety  and  difficulty. 
The  appellants  are  son  and  daughter,  and,  as 
such,  heirs  of  Ameenooddowlah  Bahadur, 
the  late  vizier  of  the  ex-king  of  Oude.  The 
respondent  claims  to  be  also  a  legitimate 
ion,  and  as  such  a  co-heir  of  the  late  vizier, 
Founding  his  claim  on  a  moottah  marriage 
rf  his  mother,  and  on  his  birth  in  due  course, 
IS  a  son  conceived  in  wedlock  of  that  mar- 
riage. He  relies  also  on  acknowledgment 
for  many  years  of  him  by  the  late  vizier  as 
lus  legitimate  son.  The  appellants  deny 
ihe  alleged  parentage,  legitimacy,  and  ac- 
lcnowledgment. 

The  suit  which  gave  rise  to  this  appeal 
results  from  a  precedent  litigation  between 
ihese  parties,  of  which  some  account  is  neces- 
sary to  a  complete  understanding  of  the  case. 

At  the  time  of  the  vizier's  death,  the  re- 
spondent was  not  de  facto  a  member  of  his 
amily,  having  been  some  time  previously  ex- 
;>elled  \>%  his  reputed  father,  the  vizier,  from 
be  house,  and  renounced  as  a  son,  under 
\  suspicion  of  a  grave  offence  imputed  to 
lim.  On  that  occasion  the  vizier  executed 
I  formal  instrument,  which  is  described  in 


the  suit  as  a  deed  of  renunciation,  declaring 
the  respondent  not  to  be  his  son.  At  the 
time  of  the  vizier's  death,  the  respondent^ 
whatever  his  legal  status,  was  not  de  facto 
an  apparent  heir  of  the  vizier,  and  the  posses- 
sion of  the  vizier's  estate  was,  after  his  death, 
in  some  one  or  more  of  his  undisputed  heirs, 
and  no  risk  of  disturbance  from  disputes  as 
to  possession  seems  to  have  existed. 

A  portion  of  the  property  appears  from  the 
statements  on  the  record  to  have  consisted  of 
Company's  paper,  endorsed  generally  to  the 
heirs  of  the  vizier.  But  this  state  di  en- 
dorsement did  not  require  the  institution  of 
a  merely  possessory  suit.  In  ^is  state  of 
things,  the  respondent  preferred  a  claim  to  be 
admitted  as  co-heir  to  a  joint  possession  of  the 
estate  of  the  late  vizier,  and  his  claim  being 
disputed  by  the  appellants,  this  gave  rise 
to  a  summary  suit  to  enforce  his  claim  to 
possession.  If  a  suit  of  this  kind,  which 
cannot  determine  right,  be  instituted  where 
the  actual  possession  is  quiet,  and  where 
the  question  in  dispute  necessarily  involves 
right,  the  claimant  should  at  once  be  directed 
to  proceed  in  a  regular  suit;  for  if  he  pro- 
ceeds under  the  Acts  subsequently  referred  to, 
an  expensive  and  inconclusive  litigation  is 
the  probable  result. 

It  is  unnecessary  to  go  through  the  history 
of  this  previous  litigation  in  detail,  or  to 
examine  the  correctness  of  the  course  adopted 
in  its  several  stages.  It  was  attended  with 
varying  success,  and  finally  ended  with  a 
decree  of  Colonel  Abbott  on  appeal,  in  favor 
of  the  respondent,  which  is  to  be  found  at 
page  9  of  the  Appendix.  That  gentleman,  the 
Commissioner  and  Superintendent  of  the  Luck- 
now  Division,  after  referring  to  the  Acts  of 
the  Indian  Legislature,  XIX,  of  1841,  XX,  of 
1841^  and  X.*  of  185 1,  under  which,  or  one 
or  more  of  which,  the  summary  proceeding 
was  instituted,  observes  of  them :  "  They  can*- 
not  determine  right,  but  they  place  the  primd 
facie  heirs  in  possession,  and  leave  the  sub- 
ject to  litigation  in  the  proper  course  of  law." 
This  decision,  then,  was  intended  to  estab- 
lish a  primd  facie  title  in  the  respondent 
as  co-heir,  leaving  the  right  undetermined ; 
but  in  this  case  no  primd  facie  tide  exists 
distinct  from  the  complete  title  in  dispute ; 
the  whole  subject  of  litigadon  resting  on 
legitimacy  alone.  The  right  to  that  status 
was  left  undetermined,  and  was  to  be  decided 
in  a  regular  suit,  to  which  the  appellants  were 
referred. 
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Id  consequence  of  this  decision,  the  plaint- 
iffs brought  their  suit  in  the  Civil  Court  at 
Lucknow  on  the  6th  June  1861.  The  ob» 
ject  of  their  suit,  as  it  appears  from  the  plaint, 
was  to  be  relieved  from  the  effects  of  that 
summary  decree,  and  to  establish  the  re- 
spondent's illegitimacy,  so  that  the  proceed^ 
ing  went  on  in  a  somewhat  inverted  order, 
arising  from  a  misunderstanding  of  the  object 
of  those  Acts.  The  plaint  in  that  suit  is  set 
out  at  page  19  of  the  Appendix.  The  plea 
is  not  set  out  at  length,  but  an  abstract  of 
it  is  to  be  found  in  Mr.  Eraser's  judgment 
at  page  30  of  the  Record.  The  issues  are  set 
out  in  the  same  page  ;  they,  as  also  the  find- 
ings on  them  at  page  35,  are  carefully  framed, 
and  evidence  an  accurate  knowledge  of  the 
Mahomedan  Law  as  to  legitimacy.  The  ist, 
2nd,  and  3rd  issues  are  alone  necessary  to  be 
stated  here,  as  nothing  which  affects  the 
decision  of  this  appeal  turns  upon  the  4th 
issue,  which  relates  merely  to  the  share  if 
legitimate,  and  a  claim  to  maintenance  if  illegi- 
timate. The  ist,  2nd,  and  3rd  issues  are  as 
follow : — 

ist, — Did  Nawab  Amenooddowlah  (de- 
ceased) contract  moottah  with  defendant's 
mother  before  or  after  his  birth  ? 

^«//.-*-Has  the  deed  of  repudiation  (A, 
dated  23  Suffur  1272  Hijree)  the  effect  of 
cancelling  previous  acknowledgment  of  de- 
fendant's legitimacy,  if  such  were  made  ? 

jrd, — If  defendant  be  not  a  legitimate  son, 
is  he  an  illegitimate  son  of  deceased  ? 

It  was  admitted  on  the  pleadings  that  a 
moottah  marriage  at  some  time  had  been  con- 
tracted between  the  late  vizier  and  the  re- 
spondent's mother,  but  the  plaintiff  stated  in 
effect  that  the  conception  and  birth  of  the 
respondent  preceded  that  marriage.  The 
plea  distinctly  stated  the  marriage,  though 
without  assigning  a  date  to  it,  and  alleged 
the  legitimacy  of  the  respondent  as  a  ^  child 
bom  of  that  marriage.  The  existence  of  a 
moottah  marriage,  therefore,  at  some  time 
was  not  contested,  and  the  first  issue,  which 
by  implication  admits  a  marriage,  is  framed 
correctly  on  that  state  of  the  pleadings.  The 
second  issue,  it  may  be  observed,  is  also  very 
correctly  framed.  It  substitutes  for  the 
ambiguous  word  "sonship,"  which  might 
include  an  illegitimate  son,  the  word  ''  legiti- 
macy," and  uses  the  word  "  acknowledgment " 
in  its  legal  sense,  under  the  Mahomedan 
Law,  of  acknowledgment  of  antecedent  right 
established  by  the  acknowledgment  on  the 
acknowledger,  that  is,  in  the  sense  of  a  re- 
cognition, not  simply  of  sonship,  but  of  legi- 
timacy as  son.  The  first  and  second  issues 
include  the  two  legal  grounds  of  legitimacy. 


viz,y  marriage  and  acknowledgment  to  viud  . 
the   plea  is  limited.      Acknowledgment  in  | 
the  sense  of  treatment,  as  evidence  ^mplj  ^ 
of   marriage   or   of  legitimation,   could  nat 
have   been   included   with    propriety  ia  tk 
issues,  though  as  evidence  it  would  act  k»e 
any  part  of  its  efficacy  by  reason  of  the  word- 
ing  of  the  issues. 

It  is  not  necessary  to  state  the  evidence  ti 
detail,  nor  to  weigh  the  conflicting  difao 
evidence ;  since  both  Courts,  viz.,  the  G* 
Court  and  the  Court  of  the  Commisaaa, 
agreed  in  their  view  of  the  facts  genesaiti 
on  which  the  decision  tamed,  the  bsaer 
adopting  the  facts  as  stated  in  the  judgmA 
of  Mr.  Eraser.  Mr.  Campbell's  judgino: 
was  founded  mainly  on  the  inferences  irfajdi 
he  drew  from  those  facts. 

Mr.  Fraser  was  assisted  in  his  dedsioe 
of  this  important  and  difficult  case  by  a 
punchayet  as  it  is  termed,  formed  og 
of  twenty  Mahomedan  gentlemen,  selected 
with  care,  and  reduced  to  ten  by  ^ 
challenges  on  either  side ;  and  as  ik 
reduced  number  consisted  of  ten  men,  incM- 
ing  the  high  priest,  and  another  Mnssi* 
man  priest,  all  of  whom  are  stated  to  but 
been  mutually  approved  on  both  sides,  i 
more  competent  tribunal  could  hardly  hue 
been  appointed  for  the  decision  of  sadit 
case.  Their  opinion  against  the  clsum  ^ 
the  respondent  was  unanimous.  Their  opi- 
nion had  substantially  the  concurrence  of  ^ 
Judge,  Mr.  Fraser,  who  made  it  the  giosai 
of  his  decision,  treating  them  as  assessoa 
and  concurring  in  their  finding. 

On  aquestion  of  Mahpmedan  Law,  90  cloa^ 
allied  as  it  is  with  the  religion  of  ^e  Mak- 
medans,  the  opinion  of  priests,  of  the  dignip 
of  these,  would  be  entitled  to  respect,  sascs 
they  are  unlikely  to  be  ignorant  of  it,  or  o» 
sciously  to  swerve  from  it.  Such  a  decisioi, 
therefore,  creates  a  more  than  ordinaiypi^ 
sumption  in  favor  of  its  correctness,  k 
cannot  readily  be  supposed  that  the  fa|^ 
priests  would  sanction  so  irreligious  aa  aSl 
in  the  view  of  Mahomedans,  as  the  sacrificHl 
a  son's  legitimate  status,  conteired  bj  v* 
knowledgment  of  a  father,  to  mere  c^)noi; 
or  to  resentment  working  on  the  mind  of  ^ 
father ;  and  their  decision  does  not  seem  tote 
open  to  the  suspicion  of  a  tendency  in  Ac 
members  of  the  punchayet  unduly  to  angmtit 
a  father's  power.  Upon  taming  to  the  fioil- 
ings  of  the  issues,  they  appear  to  fornix  lO 
ground  for  questioning  the  care,  or  learaiB^ 
or  impartiality  of  th$  punchayet 

On  the  first  issue  they  find  that  the  bm0I» 
tah  marriage  took  place  after  biith.  Mr* 
Fraser  says  that,  according  to  the 
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^videncei  impregnation  took  place  during  the 
jervice,  and  therefore  primd  facie  before  the 
[narriage.    The  second  finding  is  as  follows  : 

*  We  do  not  find  that  deceased's  acknow- 
edgment  that  Hyder  Hossein  was  born  of 
His  body  has  been  proved  Mccording  to  the 
conditions  of  the  law  ;  therefore  the  deed  of 
epudiation  is  correct."  This  finding,  if  it 
vere  construed  literally,  and  disconnected 
rom  the  context,  would  seem  to  favor  the 
relief  which  Mr.  Campbell  seems  to  have  en- 
ertained,  that  the  punchayet  may  have  been 
proceeding  on  some  stricter  rules  of  evidence, 
inder  the  Mahomedan  Law,  than  the  proce- 
Jure  of  the  Courts  at  Lucknow  authorized ; 
>ut  there  is  no  proof  that  such  was  the  case, 
md  it  cannot  be  presumed  that  any  rules  of 
he  Mahomedan  Law  of  evidence  were  adopt- 
ed by  them  which  they  could  not  legally 
idopt.  The  presumption  should  be  in  support 
)f  the  regularity  of  their  course. 

The  rules  of  evidence  of  the  Mahomedan 
Law  were  not  generally  in  force  there :  it  can- 
lot  be  inferred  without  proof  that  they  meant 
o  be  governed  by  rules  of  evidence  foreign 
o  the  tribunal.  The  whole  sentence  must 
>e  read  together.  Their  conclusion,  "  there- 
fore^ the  deed  of  repudiation  is  correct,"  is  a 
:onclusion  from  the  former  part  of  the  sen- 
ence,  and  they  are  plainly  referring  to  that 
species  of  "  acknowledgment "  which  the 
second  issue  embodies,  viz.,  one  of  legiti- 
mation, and  not  one  simply  constituting  a 
;>iece  of  evidence.  This  is  explained  also  by 
Arhat  follows  in  the  statement  of  the  priests 
is  to  the  law  constituting  proof  of  sonship. 

•  They  reply,  had  the  Nawab  distinctly  stat- 
ed defendant  is  to  be  his  son,  whether  oral- 
ly or  in  writing,  that  would  have  been  con- 
:lusivey  They  say  nothing  here  of  any  pe- 
mliarity  of  proof  of  such  a  statement,  as  a 
lecessary  condition  of  its  legitimating  power. 
The  conditions  of  law  to  which  this  passage 
probably  refers  are  those  which  are  to  be 
[ound  in  the  3rd  Volume  of  the  Hedaya,  p. 
168,  title  "  Miscellaneous  Cases,"  which 
reats  of  acknowledgment  of  parentage ;  and 
he  terms  ''conditions  of  law"  would  refer 
Ml  that  supposition  to  "acknowledgment," 
md  not  to  the  more  immediate  antecedent 
'  proved."  But,  supposing  that  the  learned 
Commissioner  was  correct  in  his  conclusion 
:bat  the  punchayet  had  proceeded  on  some 
ipeciaUule  of  evidence  under  the  Mahomedan 
Law  applicable  to  acknowledgment  of  parent- 
ige,  the  rejection  of  their  finding  on  that 
^ound  merely  would  not  be  reconcileable 
^together  with  the  opinion  expressed  by  the 
Privy  Council  in  their  judgment  (at  p.  518 
)f  the  3rd  Vol.  of  Moore's  Inclian  Appeals) 


in  the  case  of  Khajah  Hidayut  Oollah  ».  Rai 
Jan  Khanum  :*  "  We  apprehend,"  say  their 
Lordships,  "  that,  in  considering  this  question 
of  Mahomedan  Law  (that,  \%  the  question  of 
legitimacy),  we  must,  at  least  to  a  certain 
extent,  be  governed  by  the  same  principle  of 
evidence  which  the  Mussulman  lawyers 
themselves  would  apply  to  the  consideration 
of  such  a  question." 

The  general  rules  of  evidence  of  the  Ma- 
homedan Law  did  not  prevail  in  the  Courts 
in  which  that  cause  was  heard,  any  more  than 
they  prevail  in  the  Courts  at  Lucknow ;  but, 
in  relation  to  that  particular  subject,  so  inti- 
mately connected  with  family  feelings  and 
usages,  that  deference  was  recommended,  if 
not  enjoined. 

Taking  the  whole  of  this  finding  together, 
and  viewing  it  with  relation  to  the  particular 
issue  which  it  finds,  it  appears  to  do  no  more 
than  say,  as  sonship  does  not  appear,  that  is, 
as  the  respondent  is  one  of  doubtful  parent- 
age, the  deed  of  repudiation  is  correct,  where- 
as it  would  have  been  untenable  after  an  estab- 
lished acknowledgment ;  this  reconciles  the 
opinion  here  expressed  with  that  of  the  priest 
at  p.  6  of  the  Appendix,  i.  68. 

On  the  third  issue  they  find  thus  :  "  We  do 
not  find  it  proved  that  Hyder  Hossein  is  a  son  * 
begotten  of  the  body  of  the  deceased  Nawab." 
The  propriety  of  this  finding  with  reference  to 
the  matter  in  dispute,  viz,y  legitimacy,  resolves 
itself  into  the  question  whether,  on  the 
whole  evidence  in  this  cause,  legitimacy  ought 
to  have  been  declared  to  be  established.  The 
consideration,  therefore,  of  this  part  of  the 
case  is  for  the  present  postponed. 

The  judgment  of  Mr.  Eraser  is  to  be  found 
at  p.  35  of  the  Appendix.  He  states  in  the 
commencement  of  it  "that  the  onus  of  proof 
in  this  case  was  thrown  on  the  plaintiff,  for 
the  defendant  had  acquired  the  right  of  being 
regarded  as  one  of  the  legitimate  sons  of  the 
late  Nawab  Ameenooddowlah,  such  being 
the  summary  judgment  passed  by  the  Com- 
missioner." The  reason  assigned  seems  to 
admit  the  correctness  of  the  general  rule,  and 
to  assign  to  the  appellant  the  burthen  of 
proving  what  is  subsUntially  a  negative,  to 
the  inversion  also,  in  this  case,  of  the  ordinary 
course  of  proceeding  as  to  possession.  The 
title  of  the  respondent,  if  established,  was  • 
one  in  privity  with  the  appellants'  title. 
The  mere  fact  of  possession  of  a  portion  of  the 
disputed  property  by  either  party  was  not  a 
matter  of  any  importance  to  the  decision  of 
the  question  on  whom  the  burthen  of  proof 
rested  in  this  cause  :  that  depended  on  the  * 
nature  of  the  issues. 


*  5*c'  6  Weekly  Reporter,  p.  52. 
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Mr.  Leith  made  this  inversion  of  the  usual 
order  of  proof  a  subject  of  complaint  against 
the  decision.  In  many  cases,  undoubtedly, 
an  unauthorized  transfer  of  possession  would 
work  serious  injury  and  injustice  to  a  claim- 
ant ;  but,  in  this  particular  case,  it  does  not 
appear  that  the  mistake  as  to  the  transfer  of 
possession,  and  as  to  that  of  the  onus  probandi 
which,  in  the  judgment  of  Mr.  Eraser,  it 
involved,  worked  any  real  injustice,  or  im- 
posed any  difficulty  on  the  appellants,  from 
which  they  would  otherwise  have  been  free ; 
and  their  Lordships'  decision  is  unaffected  by 
this  objection. 

This  preliminary  objection  to  the  mode  in 
which  the  case  was  aealt  with  below  being 
removed,  it  becomes  necessary  to  view  the 
whole  of  the  facts  in  proof  in  the  cause  ;  for 
the  case  really  depends  on  a  conflict  of  evi- 
dence and  the  due  application  of  presumptive 
proof.  The  facts  on  which  the  Commissioner 
grounded  his  decision  he  took  from  the  judg- 
ment of  Mr.  Fraser  in  the  Court  below,  but 
they  require  to  be  stated,  with  one  not  unim- 
portant addition,  the  want  of  which  was  made, 
on  the  argument,  a  ground  for  questioning 
the  correctness  of  his  view  of  the  facts. 

It  appears  to  have  been  a  mere  omission 
of  statement ;  the  fact  does  not  appear  to  have 
escaped  the  attention  of  the  Commissioner. 
The  addition  required  is  this,  thatithe  mother 
of  the  respondent  entered  the  vizier's  family 
as  a  servant  in  a  menial  capacity,  and  served 
in  that  capacity  for  some  time,  and  after  some 
period  of  service  was  taken  behind  the  purdah. 
The  vizier,  it  may  be  observed,  was  then 
simply  a  darogah,  not  much  elevated  in  posi- 
tion above  the  woman  whom.he  hired  and  after- 
wards married.  The  facts,  then,  when  stated 
more  fully,  should  stand  thus  :  that  the  mother 
of  the  respondent  entered  the  service  of  the 
darogah,  afterwards  the  vizier,  in  a  noenial 
position  as  cook ;  that  she  was  a  widow ;  that 
the  date  of  her  husband's  death  was  not  proved ; 
that  she  went  out  in  the  course  of  her  service 
into  the  bazaar  to  make  purchases,  and  was 
taken  subsequently  behind  the  purdah ;  that 
the  date  of  the  commencement  of  her  co-habi- 
tation with  the  darogah  was  not  proved ;  that 
the  date  of  her  pregnancy  and  of  the  birth  were 
not  proved ;  that  the  date  of  the  moottah 
marriage  was  not  proved ;  and  that  it  was 
hot  proved  that  any  change  in  her  position 
or  treatment  occurred  before  the  date  of  her 
pregnancy.  There  is,  therefore,  a  total  failure 
of  proof  whether  marriage  preceded  or  fol- 
Jowed  pregnancy.  Mr.  Fraser  said  that 
pregnancy  commenced  during  the  service. 
Mr.  Campbell  removed  the  difficulty  by  a 
presumption  of  an  antecedent  marriage.    Can 


the  defect  of  the  evidence  in  tin  cue 
supplied  by  a  presumption  placing  ftat 
riage  itself  at  a  time  anterior  to  pRgnacil 
This  is  the  main  question  in  the  cmm. 

It  is  to  be  observed,  in  coii»deitiigte[ 
priety  of  strengthening  the  weakMttd 
direct  proof  by  this  last  presQiB|itii»,  III 
mother  was  living  at  the  time  «!  trill, 
that  the  date  of  her  marriage  ^m  i 
which  she  was  competent  to  pra«t,«^i 
the  time  of  the  birth  of  her  diild.   No 
planation  has  been  afforded  by  the  Jiiigoi 
have  heard  this  cause,  why  the  evideocti 
on  the6e  important  points,  or  why  tint  is 
be  worked  out  by  a  presumption  frtm 
riage  which  living  testimony  nugl 
especially  in  a  case  where  the  treatmeill 
been  interrupted,  and  an  impedimen 
or  less  weight  interposed  by  the  re| 
of  the  parentage  by  the  reputed  bska, 
would  be  an  easy  matter  to  legttii 
child  conceived  before  maniage  by 
ing  proof  of  the  time  of  marriage^  and 
on  an  inference  from  the  marriage  ir 
These  or  similar  reasons  may  havebmj 
sent  to  the  minds  of  the  punchiyet 
they  found,  on  the  first  issue,  that  the 
succeeded  the  moottah  marriage.    Itsj 
portant  to  consider  the  real  nature  of 
document.    It  has  no  effect  whatever 
status  of  a  legitimate  son,  whether  !( 
by  birth,  or  made  legitimate  by  acki 
ment.    The  finding  of  the  punchayrt 
not  contravene  that  position.    Their  * 
on  the  issues  as  to  acknowledgment 
sonship  leaves  the  respondent  in  the^ 
tion  of  a  son  of  an  unackiiowledged  ' 
On  the  status  of  such  a  son;  the  rem 
may  be  operative  according  to  the  Mi 
dan  Law ;  but  it  is  not  conclusive,  and 
contradicted  and  disproved,  anddoesnoti 
to  be  more  weighty  in  itself  than  a  d( 
by  a  deceased  parent  in  a  case  of 
The  punchayet  say  that  the  renui 
correct,  that  is,  that  their  law  admits  it 
effect ;  whereas  in  either  of  the  other 
'*  the  denial  is  untenable,"  p.  6.    It 
inferred  from  the  proceedings  <rf  the 
chayet  alone  that  such  an  instrament 
use  amongst  the  Mahomedans ;  a  sfanilari 
ment  was  admitted  in  proof  in  a  case  \ 
came  before  the  Privy  Council,  JeswantJ 
hee  vs.  Jet  Singhee  (3  Moore's^  Privy  ' 
cil  Cases,  p.  ass).*    Had  this  deed  of 
ciation  been    evidence  on  '  which 
could  be  placed  as  to  the  denial  of 
which  it  contained,  then  it  might  faavei 
to  displace  a  mere  presumpticHi  of  legt 
founded  on  treatmem  as  a  son  of  oacii 

♦  See  U  Weekly  Reporter,  p,  46. 
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lUegUiinM.  It  might  be  designed  and  suffice 
to  remove  a  growing  repnte.  That  document, 
however,  cannot  be  relied  on.  It  was  exe- 
cuted under  great  resentment ;  it  spoke  the 
mitid  of  one  irritated  by  a  grievous  sense  of 
wp9ng»  afid  it  would  be  dangerous  to  give 
effect  to  such  a  document,  so  prepared  and 
executed,  and  to  place  it  in  the  power  of  an 
irritated  man  to  bastardize  his  offspring  by  an 
iDStntment  executed  under  a  sense  of  wrong, 
especially  amongst  a  vindictive  race.  It  is 
80  difficult  to  credit  the  story  that  the  vizier 
adopted  the  respondent,  who  on  that  supposi- 
tion would  be  the  bastard  son  of  a  loose 
womanof  low  degree  by  some  unknown  father, 
that  the  insertion  of  that  statement  in  the  deed 
detracts  greatly  from  its  credit;  an  untrue 
aoooant  of  the  origin  of  the  vizier's  connec- 
tion wi(h  the  respondent  gives  rise  to  some 
degree  itf  suspicion  that  the  disclosure  of  the 
real  state  of  the  case  might  aid  the  respond* 
eftt's  claim  to  be  deemed  legitimate. 

As  it  appear^,  then,  that  the  punchayet 
below,  ana  the  Court  which  adopted 
Its  findings  attached  an  undue  import- 
ance to  this  deed  of  renunciation,  and 
d$  this  undue  estimate  of  its  weight 
may  have  greatly  influenced  their  findings  on 
the  other  issues,  the  learned  Commissioner 
seems  to  be  substantially  correct  in  foxming 
his  own  judgment  independently  of  the  find- 
ings, in  which  there  had  been  a  miscarriage. 
Whettier  he  was  correct  in  deciding  the  issues 
In  favor  of  the  respondent,  is  a  doubtful 
and  difficult  question.  It  would  be  desirable 
to  know  to  what  authorities,  if  particular  cases 
were  in  his  contemplation,  Mr.  Campbell 
refers  at  page  44,  para.  1  j. 

Unfortunately  he  does  not  name  any,  but 
he  refers  to  Mr.  Baillie's  Book  on  Inheritance 
as  questioning  the  broad  assumption  .that 
y  mere  continued  cohabitation  suffices  to  nuse 
^uch  a  legal  presumption  of  marriage  as  to 
legitimatize  the  offspring.''  This  statement 
drops  the  important  qualification  ''with  ac- 
knowledgment." 

The  binding  decisions  on  this  subject  must 
be  looked  for  in  the  judgments  of  the  Privy 
Cotincil.  No  decision  can  be  found  there 
which  supports  so  broad  an  assumption,  or 
which,  when  rightly  understood,  is  in  conflict 
with  the  law  as  stated  by  the  priests  in  this 
case.      » 

.  The  presumption  of  legitimacy  from  mar- 
riage "follows  the  bed/'  and  whilst  the  mar- 
riage lasts,^  the  child  of  the  woman  s  taken 
to  be  the  httsband's  child ;  but  this  presump- 
tion follows  the  bed,  and  is  not  antedated  by 
[Station.  An  ante^nuptial  cbiU  is  illegitf- 
tiiate.     A   child  born   out  of   wedlock   is 
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illegitimate ;  if  acknowledged,  he  acquires  the 
status  of  legitiniicy.  When,  therefore,  a 
child  really  illegiiimate  by  birth  becomes 
legitimated,  it  is  by  force  of  an  acknowledg- 
ment, express  or  implied,  dirdclly  proved  oi* 
presumed.  These  presumptions  are  inferences 
of  fact.  They  are  built  on  the  foundations 
of  the  law,  and  do  not  widen  the  grounds  of 
legitimacy  by  confounding  concubinage  and 
marriage.  The  child  of  marriage  is  legitimate 
as  soon  as  born.  The  child  of  a  concubine 
may  become  legitimate  by  treatment  as  legiti- 
mate. Such  treatment  would  furnish  evidence 
of  acknowledgment.  A  Court  would  hot  be 
justified,  though  dealing  with*  this  subject  of 
legitimacy,  in  making  any  presumptions  of 
fact  which  a  rational  view  of  the  principles  of 
evidence  would  exclude.  The  presumption 
in  favor  of  marriage  and  legitimacy  must 
rest  on  sufficient  grounds,  and  cannot  be  per- 
mitted to  override  ov^rbalanbihg  prodfs, 
whether  direct  or  presumptive.  The  case  of 
Mahomed  fiuker  Hossein  Khan  vs,  Shurfoon 
Nissa  Begum  (8  Moore's  Reports,  p.  159)* 
affirms  this  principle. 

Their  Lordships  said  in  that  case,  which  was 
oneof  legitimacy  undertheMahomedanLaw:-— 

''In  arriving  at  this  conclusion,  they  wish 
to  be  distinctly  understood  as  not  denying  or 
questioning  the  position  that,  according  to 
the  Mahomedan  Law,  the  law  which  regulates 
the  rights  of  the  parties  before  us,  the  legiti- 
macy or  legitimation  of  a  child  of  Mahomedan 
parents  may  properly  be  presumed  or  inferred 
from  circumstances  without  proof,  or  at  least 
without  any  direct  proof,  either  of  a  marria^ 
between  the  parents,  or  of  any  formal  act  of 
legitimation.  Here  there  is,  to  their  Lord- 
ships' judgment,  an  absence  of  circumstances 
sufficient  to  found  or  justify  such  a  presump^ 
tion  pr  such  an  Inference." 

Their  Lordships  are  not  aware  that  these 
principles  have  ever  been  lost  sight  of  in  the 
Courts  In  India.  They  believe  that  they 
have  been  constantly  observed  by,  and  have 
guided  the  decisions  of;  their  Lordships  ih 
the  Judicial  Conamittee. 

In  the  case  in  3  Moore's  In.  Cases  at  p.  323, 
already  cited  (Khajah  Hidayut  Oollah  vs,  Rai 
Jan  Khanum),  it  is  observed  in  the  judg- 
ment : — 

''  Without  going  into  the  question  of  the 
oral  evidence,  whether  there  was  an  express 
acknowledgment  of  the  child  by  Vyz  AH 
Khan,  a$  the  30B  or  not;  there  seems  to  be  that 
which  at  least  is  tantamount  to  oral  evidence 
of  ai^  deehurafion,  because  there  is  a  'itronsecu-' 
■ >» ■■■  I  »■ ■  - ■  ■  ■    ■' 

•  See  3  Weekly  Feporter,  p.  37. 
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tive  coilrse  of  treatment  both  of  the  mother 
and  the  child  for  a  period- of  between  seven 
and  eight  years  under  circumstances  in  which 
it  appears  to  their  Lordships  to  be  next  to 
impossible  that  such  a  mode  of  treatment 
would  have  been  continued  except  from  the 
presumption  of  the  cohabitation,  and  of  the 
son  being  the  issue  of  the  loins  of  Y^z  Ali 
Khan."  The  cohabitation  alluded  to  in 
that  judgment  was  continual:  it  was  prov- 
ed to  have  preceded  conception,  and  to 
have  been  between  a  man  and  woman  coha- 
biting together  as  man  and  wife,  and  having 
that  repute  before  the  cohabitation  com- 
menced ;  and  the  case  decided  that  not  coha- 
bitation simply  and  birth,  but  that  cohabi- 
tation and  birth,  with  treatment  tantamount 
to  acknowledgment,  sufficed  to  prove  legiti- 
macy. The  presumption  throughout  the 
whole  judgment  is  treated  as  one  of  fact. 

It  would  be  much  to  be  regretted  if  any 
variance  on  this  important  matter  arose  be- 
tween the  decisions  of  the  Courts  and  the 
text  of  the  Mahomedan  Law  of  legitimacy  as 
understood  and  declared  by  the  high  priest, 
connected  as  their  law  and  religion  are. 
Such  a  variance  exists  between  the  law  as 
expounded  in  this  case  at  p.  35,  Appendix, 
and  the  position  contained  in  Mr.  Campbell's 
judgment,  at  p.  12,  that  "mere  continued 
cohabitation  suffices  to  raise  such  a  legal  pre- 
sumption of  marriage  as  to  legitimize  the 
offspring.''  This  position,  if  established, 
would  have  sufficed  to  legalize  the  status  of 
the  claimant  in  the  case  before  referred  to  in 
9  Moore,  for  in  that  case  there  was  abun- 
dant evidence  of  continued  cohabitation  be- 
tween the  father  and  the  mother  of  the 
claimant ;  but,  as  there  was  no  proof  in  that 
case,  either  of  marriage  or  of  acknowledg- 
ment, he  was  adjudged  to  be  illegitimate. 

This  case,  then,  must  be  determined  on  the 
principles  of  evidence  which  are  applicable  to 
presumptive  proof,  every  reasonable  legal  pre- 
sumption being  made  in  favor  of  legitimacy. 
The  force  of  presumptions  of  fact  as  evidence 
■will  vary  with  var}Mng  circumstances,  and  can- 
not well  be  fixed .  by  decision.  The  Courts 
have  properly  presumed,  in  many  cases,  both 
marriage  and  acknowledgment;  for  to  pre- 
-sume  acknowledgment,  and  to  consider  treat- 
ment as  tantamount  to  it,  is  virtually  the 
same  thifig.  The  loss  or  destruction  of 
evidence  by  time  or  design  is  as  likely  to  take 
place  with  respect  to  acknowledgment  as  with 
V  respect  to  any  other  subject ;  and  whilst 
matters  of  the  highest  import  are  capable 
of  being  inferred,  and  are  inferred  from 
circumstances,  it  would  be  a  merely  arbitrary 


limitation  of  legitimate  infereoce  to 
one  subject  from  its  operation. 

Mr.  Campbell's  conclusion   that  4fae 
spondent  was  the  son  of  the  late  viaer 
to  their  Lordships  a  just  inference  fram  Ai 
facts,  nor  does  it  seem  to  be  at  varfance  «il 
the  opinion  of  Mr.  Fraser.    Mr.  CamiML 
in  p.  6,  treats  this  as  the  only  qoeiiOBd 
fact  in  the  case.   -Bat  the  issues  ^'^      ^ 
properly   between    sonship    and 
birtn.    Mr.    Fraser    keeps    that 
clearly  before  him  in  his  judgment.    % 
Campbell,  indeed,  does  not  appear  to  kM 
lost  sight  of  it,  but  to  have  consideied  thatii 
was  entitled  to  presume    the    respondoA 
legitimacy,  if  cohabitation  of  his  pareiitt,tri 
his  birth  from  them  at  any  time,  whtfha 
before  or  after  the  marriage,  were  estabinM 
as  facts. 

Mr.  Campbell  does  not  qnestioii,  in  Ui 
judgment,  the  correctness  <rf  the  opfnioii» 
pressed  by  Mr.  Fraser  that  pregnancj 
menced  during  the  service.  At  that 
cohabitation,  in  the  sense  of  permanent  i 
course  such  as  takes  place  ordinarily 
man  and  wife,  is  not  proved  to  have 
between  the  late  vizier  and  the  mother  rf 
the  respondent.  The  evidence  forbids  it 
presumption  that  that  kind  of  cohabitaM 
commenced  with  her  service,  for  a  change  ii 
the  treatment  of  her  ensues  when  she  is  talA 
behind  the  purdah,  and  the  antecedent  rdl- 
tion,  according  to  the  evidence,  was  tbntf 
ordinary  servitude.  If  pregnancy  occmift 
as  Mr.  Fraser  is  of  opinion  that  it  did,  doriit 
that  service,  and  when  she  was  in  theloli 
of  going  from  the  house  freely  into  it 
bazaar,  sexual  intercourse  then  in  that  slit 
between  her  and  her  master  would  not 
the  character  of  cohabitation  of  a  _ 
nature,  such  as  under  this  head  of  lav  di^ 
tinguishes  concubinage  from  casual 
course.  If  the  subsequent  marriage 
adjudged  to  have  relation  back,  by  pre 
tion  of  law,  to  the  time  of  impregnation,  ij^ 
such  a  prasumptio  juris  would  destroy  ^ 
gether  the  difference  between  a  law  iM 
admits  to  inheritance,  and  a  law  which  i^ 
eludes  from  inheritance,  an  ante-naptial  cliiiL 
As  a  presumption  of  fact,  such  a  presunqMbl 
is  admissible,  but  then  it  must  be  subjectl^ 
the  application  of  the  ordinary  princifries^ 
evidence. 

A  subsequent  marriage,  so  far  ffboi  i^ 
nishtng,  as  Mr.  Campbell  supposes,  a  gnNMi 
for  presuming  a  prior  marriage,  prim^fiA 
at  least,  excludes  that  pitsumptlon.  Tldt^ 
fore,  no  ground  exists  for  presuming  a  Mtf^ 
age  antecedent  to  the  mooftah  mania^iiliik 
at  some  period  or  other  was  estabhtfaedli^ 
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j|ib|^Q:.tbe  vizier  ^d  the  mother  of  the 
idendant,  Layiog,  then,  this  presumption 
#idei  it  f^pe^rs  to.  have  been  found  in  the 
i^url  beW,  on  evidence  which  justified  that 
iA4ing£ '.that  pregnancy  commenced  during 
he  tim^  ^en  the  mother  of  the  respondent 
rfl8  in  iiervice,  and  before  she  had  the  ac* 
ipic^lecjlg^  status  of  a-moottah  wife.  There 
fa^  a  marriaj^ei  but  when  it  does  not  appear. 
fe  does  not  appear  when  the  intercourse  began 
rbvch  led  to  the  binh,  nor  what  was  the 
lature  of  it,  whether  casual  or  of  a  more 
^rmanent  character.  It  is  obvious  that  the 
iregoancy  might  induce  the  desire  to  give 
he  Woman  the  reparation  of  marriage.  No 
IrfBculLy  is  suggested  about  rendering  these 
la|es  certain,  which  are  now  left  utterly  un- 
iiirtain. 

The  treatment  of  the  respondent  by  the 
*fowab  appears  for  many  years  to  have  been 
hat  of -a  son  by  its  father;  this,  however, 
a^eorrectly  treated  by  Mr.  Fraser  as  incon- 
rlusive  in  itself,  since  a  son  conceived  before 
narriage,'  and  whom  his  father  desired  to 
^cognize  at  some  .time  as  a  legitimate  son, 
mould  receive  similar  treatment.  The  treat- 
nent  itself,  therefore,  does  not  suffice  to 
liEspel  the  darkness  in  which  this  case  is 
eft*  The  onus  of  proof  lay  on  the  respond- 
ent, on  the  pleadings  in  this  cause,  to  prove 
lis  mother^s  marriage,  and  his  own  legitimacy 
IS  a  child  of  that  marriage.  There  has  been 
10  continuing  treatment  ^p  to  the  time  of 
he  father's  death;  there  has,  on  the  con- 
trary, been  an  absolute  denial  of  paternity 
by  the  reputed  father ;  there  is  no  proof  of 
lay  acknowledgment,  but  there  is  proof  of 
if^atment  strong  enough  to  prove  legitimacy 
in  an  ordinary  case,  but  of  treatment  not 
inconsistent  with  the  status  of  a  son  conceiv- 
ed before  marriage.  It  is  shown  that  the 
respondent  did  not  receive  all  the  honors 
iwbich  his  brother  received.  This  circum- 
9|%nc6  is  much  pressed  against  him  by  the 

appellants.        • 

it  may  be,  however,  that  the  inferiority  of 
mother's  condition,  or  his  own  later  birth, 
eaused  the  difference ;  or,  on  the  other  hand, 
the  father  may  have  postponed  a  legitimating 
•cknowbdgment,  being  as  yet  undecided  as 
to  his  future  treatment  of  him,  and  he  may 
have  waited  to  see  how  the  youth  conducted 
himself  at  puberty.  The  circumstance  of 
some  inferiority  of  condition,  having  been 
^continued  down  to  the  time  of  final  rupture, 
k)  some  extent  supports  the  case  of  the  ap- 
pellantsi  that  the  respondent  was  not  legi- 
limate.  Their  Lordships  are,  therefore,  of 
f^nion  that  the  decision  of  the  Commissioner 
is  founded  upon  presumptions  not  warranted 


by  the  facts  of  the  case,  and  in  some  degree 
upon  a  misconception  of  the  authorities, 
and  ought  not  to  be  allowed  to  stand.  They 
will,  therefore,  humbly  advise  Her  Majesty  to 
reverse  that  decision,  and  to  affirm  the  judg. 
ment  of  the  Court  of  first  instance.  Con- 
sidering, however,  that  the  uncertainty  as  to 
the  status  of  the  respondent  has  been  niain- 
ly  caused  by  the  acts  of  the  deceased  vizier, 
the  residue,  of  whose  estate  will,  in  conse* 
quence  of  this  decision,  fall  to  the  appel* 
lants,  their  Lordships  are  not  disposed  to 
subject  the  respondent  to  the  costs  in  the 
Commissioner's  Court  or  to  those  of  this 
appeal. 


The  8th  February  1845. 

Present  : 

Lord  Brougham,  Vice-Chancellor  Knight 
Bruce,  Dr.  Lushington,  T.  P.  Leigh, 
Sir  E.  H.  East,  Sir  A.  Johnstone,  and  Sir 
E.  Ryan. 

Religious  Ceremonies  — >  Jurisdiction^ 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Madras, 

Namboory  Seetapaty  and  others 

versus 

Kanoo  Colanoo  Pullia  and  others. 

OM/vr^.— Whether  the  Courts  in  India. have  any 
jurisdiction  to  determine  a  question  involving  a  mere 
declaration  of  a  right  to  perforin  religious  ceremontes. 

Lord  Brougham, — Before  stating  what 
the  judgment  of  their  Lordship  is,  it  is  neces- 
sary that  1  should,  upon  two  points,  guard 
it  from  the  possibility  of  misconstruction. 
One  of  these  points  is  exceedingly  import- 
ant in  this  case,  and  with  a  view  to  the 
merfts  of  cases  of  this  description.  The  other 
is  of  equal  importance  with  a  more  general 
view,  in  reference  to  other  proceedings,  and 
other  cases  at  large. 

In  the  first  place,  their  Tx>rdships  wish 
to  guard  very  carefully  against  its  being 
supposed  that  in  what  they  are  about  to  do, 
namely,  to  reverse  all  the  three  previous 
decisions — the  decisions,  that  is,  of  the 
Zillah  Court,  the  Provincial  Court,  and  the 
Sudder  Adawlut  Court— they  give  any 
opinion  whatever  upon  the  question,  whe- 
ther those  Courts  had  a  right  to  proceed, 
or  had  jurisdiction  to  proceed,  to  the  deter- 
mination of  the  question  as  a  matter  of  lavv;, 
merely.  Whatever  the  inclination  of  their 
Lordships'  opinion  may  be,  that  not  having 
been  the  subject  of  argument,  of  discussion. 
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or  of  decision  below,  they  do  not  consider 
ihat  upon  that  point  they  are  entitled,  or 
that  they  are  called  upon,  to  give  any  judg- 
ment, and  they  gladly  withdraw  from  it. 

The  other  point  is  with  respect  to  the 
operation  of  that  most  beneficial  regulation 
in  Section  3  (to  which  I  would  add  Section 
4,  for  that  is  even  stronger  and  clearer 
than  the  third,  showing  distinctly  that  it  is 
not  directory,  but  mandatory  and  impera- 
tive) of  the  loih  Chapter  of  Regulation  XV. 
of  the  year  1816.  Holding  the  regulation 
in  that  Chapter,  generally  speaking,  but 
especially  that  part  of  it  with  which  we  are 
more  particularly  dealing  here,  to  be  a  most 
wholesome  and  most  beneficial  regulation, 
requiring  to  be  most  jealously  guarded,  and 
most  carefully  kept  in  view,  and,  if  possible, 
extended,  as  1  hope  it  may  be,  to  the  other 
Presidencies  (but  that  is  my  own  private 
opinion  merely),  it  would  be  highly  in- 
expedient that  any  doubt  should  exist  of 
the  determination  of  their  Lordships  on  all 
occasions  henceforth,  as  on  all  occasions 
hitherto  (and  I  allude  particularly  to  a 
judgment  which  was  pronounced  liist  June 
by  my  Right  Hon'ble  colleague  near  me, 
Dr.  Lushington),  to  abide  by  and  support 
that  beneficial  regulation.  Nothing,  there- 
fore, to  be  done  to-day  is  to  be  taken  as  in 
any  way  impeaching  or  as  doing  otherwise 
than  showing  forth  and  testifying  the  high 
respect  for  that  regulation  which  their  Lord- 
ships continue  to  feel. 

Having  made  these  preliminary  observ- 
ations, I  have  only  further  to  state  the 
opinion  of  their  Lordships,  in  which  we 
all  agree,  and  in  which  we  have  the  concur- 
rence of  the  able  and  learned  persons  who 
are  the  Assessors  of  their  Lordships  in 
these  Indian  cases,  that  their  Lordships 
think  fit  to  determine  that,  the  plaiAtiffs 
not  having,  in  their  opinion,  alleged  any 
case  of  injury  done  to  them  by  the  defend- 
ants, upon  which  they  were  entitled  to 
go  into  evidence,  and  not  having,  there- 
fore, established  any  case  for  damages  in 
their  suit  against  the  defendants,  no  ques- 
tion remained  but  one  of  a  mere  declaration 
of  a  right  to  perform  certain  religious  cere- 
monies; that,  if  the  Courts  below  had  juris- 
diction to  proceed  to  the  determination  of 
that  question  in  this  suit,  upon  which  their 
Lordships  guard  themselves  in  their  judg- 
ment, as  well  as  in  the  prefatory  obsen-a- 
tions  which  I  have  made,  against  giving 
Uny  opinion,  the  plaintiffs  have  not  produced 
sufficient  evidence  to  establish  such  a  right ; 
that,  under  these  circumstance^^,  all  the  de-  I 


crees^  therefore,  ought  10  be  fev«fsed,*d 
the  plaint  to  be  dismissed  (tlieiBittiihi 
the  Sudder  Court  amottntt,  in  fad,  to  aii- 
missal  of  the  plaint,  but  it  is  not  as  it  ai^ 
to  be — a  disoiiasal  without  co6ts)»  and  iha 
this  decision  should  be  without  prqodiBS 
the  existencd  or  the  non^esistcnce  d  Ik 
right  claimed  t^  the  appel touts  in  aaf  aha 
suit  in  which  snch  a  question  may  be  ym 
perly  raised. 

It  is  fit  that  I  should  add  ia  ocdct  tt 
prevent  all  mistakes  and  all  af^iote 
to  us  henceforth  on  the  subject,  that  Ai 
result  of  the  decision  of  their  ladissfi 
clearly  is  that  all  the  costs  of  each  paq 
must  be  borne  by  that  party  himself,  IxA a 
the  Zillah  and  Provincial  Courts,  the  SoUei 
Court,  and  here.  We  do  not  deny  tbi 
there  is  a  right  to  give  costs  in  the  fff 
in  which  the  Sudder  Court  gave  tki, 
but  we  do  not  think  that  this  was  a  at 
for  it.  There  is  also,  no  doubt,  a  riglit  1ms 
to  give  costs  to  the  party  snppoitiag  tbi 
decree,  but  it  is  very  rarely  done. 


The  14th  June  1845. 

Present : 

Lord  President  WharnclifFe,  Lord  Broogte 
Vice-ChanceHor  Knight  Brace.  Ht 
Lushington,  Sir  K.  H.  East,  Sir  i 
Johnstone,  and  Sir  K.  Ryan. 
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Punchayet  —  Bounduy — 

.  (of  Privy  Council). 


On  Appeal  from  fht  Sudder  Davanvf 
Adawtui  of  Bombay. 

The  Mokuddims  of  Mouza  Kunkaav^k 
in  Pergunna  Jumcundi  (the  original  FU^. 
iffs), 

versus 


The  Knamdar  Brahmins  of  Mooxa  SotffiA^ 
alias  Moorgnoor,  in  Pergunna  Gottah  ^\ 
original  Defendants).  *^ 


Tho  practice  of  the  Privy  Council  has  bdN 
to  favor  objections  merely  of  form. 


An  agreement  between  the  parties  to  abids 
determination  of  a  puncbaycC  iuii^  the  liae  «f 
ary,  and  the  determination  of  the  pundiayet^  m 
to  oe  not  conclusive  evidence,  so  as  to  bar' erther 
from  showing  the  dettrtninattoa  of  the 
he  inrquitahle.    * 

A 
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Vi€0^Cha9Uillor  Knight.  Bruce. — ^Thktr  to  be  decided),  it  was,  nevertheless,  and 
Lordships  have  felt,  and,  even  wiih  the  aid  is,  the  right  of  the  respondents  to  contend 
of  the  iaformation  communicated  this  morn-  \  that  the  agreement  and  determination  do 
\o%  by  the  appellants*  Counsel,  .still  feel,  not  necessarily  bind,  and  to  bring  forward 
some  difficulty  in  following  some  parts  of  all  the  circumstances  of  the  case,  for  the 
the  proceedings  below.  With  regard,  bow-  purpose  of  showing  it  to  be  inequitable  that 
ever,  to  the  objections  merely  of  form  they  should  bind.  In  a  word,  to  resist  the 
taken  here  on  the  part  of  the  appellants,  appellants'  detnand  so  far  as  it  rests  oh 
after  considering  them,  and  specially  giv-  what  the  punchayet  did,  on  grounds  analo- 
ing  due  weight  to  Mr.  Buller's  observations  |  gous  to  some  of  those  on  which  the  specific 
upon  the  reference  made  by  the  Sudder  '  performance  of  an  agreement  may  be  resisted 
Judge  to  Chapter  2,  Section  34,  of  Regu-  in  English  Courts  of  Equity.  What 
lation  XVII.  of  1827,  and  upon  the  may  be  the  rule  in  the  case  of  an  efifectual 
fourth  and  fifth  Sections  of  Regulation  VI.  reference  to  arbitration,  and  an  award, 
of  1830,  their  Lordships,  though  not  think- ,  properly  so  considered,  their  Lordships  do 
ing  those  objections  unreasonably  taken  or  not  think  it  necessary  to  say,  for,  in  their 
without  colour,  do  not  feel  disposed  to  ac-  judgment,  having  regard  to  the  Bombay 
cede  to  them.  I  Regulations  of  18^7,  and  the  undoubted  facts 

The  tendency  of  the  Judicial  Committee  |  of  the  case,  an  effectual  reference  to  arbitra- 
since  its  insUtution,  and  of  the  Privy  Coun-  ,  lion,  and  an  award,  properly  to  be  so 
cil  before,  has  been  not  to  give  way  unne-  I  considered,  did  not  exist  in  the  present  in- 
cessarily  to  objections  of  that  nature.  And, ;  stance ;  though,  if  there  had  been  an  award, 
ia  the  present  instance,  the  nature  of  the  I  their  Lordships  are  not  satisfied  that  grounds 
jurisdiction  whence  the  appeal  comes,  the  do  not  appear  upon  which  it  is  invalid, 
nature  of  the  proceedings  themselves,  and  or  might  have  been  set  aside.  Viewed  as  a 
the  course  pursued  by  the  appellants  below, ,  matter  of  agreement,  it  is  their  Lord- 
render  it  right,  in  their  Lordships'  judg-  ships'  opinion,  from  the  circumstances  of 
ment,  to  deal  with  the  matter  before  them  the  case,  and  the  whole  course  of  proceeding, 
upon  its  substance  and  its  merits.  And  I  that  reliance  cannot  be  placed  on  what  the 
the  case  so  viewed  has  mainly  two  questions :  |  punchayet  have  done,  and  that  it  would 
first,  ought  the  Court  below  to  have  1  ^  «nj«st  to  enforce  their  decision  against 
treated  the   decision  of  the  punchayet  as ;  the  respondents. 

correct    and    binding?    secondly ^    if    not,'  j  .    .u    *        i-        tx       j 

have  the  Collector,  or  Sub-Collector,  and  ^  With  regard  to  the  true  line  of  boundary, 
the  Court  of  Sudder,  adopted  the  right  line  t*^c*»'^  Lordships  Uiink  that  there  is 
of  boundary  ?  sufTicient  evidence  to  show  that    fixed  by 

the  punchayet  not  to  be  the  true  line — a 

Upon  the  first  question,  the  appellants  conclusion  which  they  do  not  solely  form 
have  conceded  that  the  decision  of  the  from  the  circumstance  that  it  did  not  accord 
punchayet  is,  by  the  Bombay  Regulations  with  the  case  alleged  on  either  side.  That 
of  1827,  pre%'ented  from  having  the  force  the  line  fixed  by  the  judgments  against 
of  a'judicial  sentence  or  judicial  determina- 1  whicb  the  appellants  have  appealed  is  the 
tion,  or  of  a  regular  award  in  a  technical  '  true  line  does  not,  in  their  Lordships' 
sense ;  while  the  respondents,  on  their  view,  clearly  appear ;  but  the  evidence  does 
side,  have  not  denied  that  it  is  receivable  in  not  prove  any  other  line,  or  make  any 
evidence,  and  to  be  considered  as  part  of  othec  line  more  (probable.  Assuredly,  the 
Ibe  materials  in  the  cause.  But  its  con-  appellants  have  not  established  that  either 
clustveness,  denied  by  them,  is  asserted  by  of  these  judgments  is  substantially  wrong, 
the  appellants,  who  insist  that  there  was  and  as  Mr.  Shaw  appears  to  have  examined 
a  biiidifig  agreement  between  the  parties  to  the  surface  of  the  disputed  land  himself, 
abide  by  the  punchayet's  opinion  and  and  to  have  bestowed  care  and  attention 
determination,  which  the  appellants  say  upon  the  subject,  and  it  does  not  seem  like- 
ought  to  be  upheld.  Their  Lordships,  ]y  that  any  further  investigation  can 
however,*  are  of  opinion  that,  if  there  was  raateriallv  advance  the  cause  of  truth  or 
in  effect  an  agreement  to  abide  by  the  justice,  their  Lordships,  on  the  whole^  con- 
puiichayet's  opinion  and  determination,  sider  the  right  course  to  be  to  dismiss  the 
and  if  the  opinion  was  expressed,  and  the  appeal  without  costs, 
determination  made  by  those  who,  it  was  , 
agreed,  shoold  do  so  (a  point  not  necessary  '     Appeal  dismissed  without  costs. 
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The  1 6th  November  1866. 

Present : 

Lord  Westbury,  Sir  J.  W.  CoWile,  Sir  E. 
V.  Williams,  and  Sir  L.  Peel. 

Sale  In  execution— Allegration  of  benamee  pur- 
cbaae-^nus  proband! — Examination  of  wit- 
nesses by  Hig^h  Court 

On  Appeal  from  the  High  Court  of. judica- 
ture at  Fori  William  in  Bengal, 

Sreemunchunder  Dey 

versus 

Gopaiil  Chunder  Chuckerbutty  and  another. 

Where  a  person  became  the  purchaser  of  a  talook 
under  a  decree  for  sale  obtained  by  judgment-creditors 
of  the  owner,  and  an  assignee  of  a  judgment-creditor 
sued  to  have  it  declared  that  the  purchase  did  not  effect 
any  transfer  of  the  ownership  of  the  talook — Held 
that  the  onus  was  on  the  plaintiff  to  prove  that  the 
talook  in  question  was  still  the  property  of  the  judg- 
ment-debtors, and  not  the  property  of  the  purchaser. 
In  matters  of  this  description  it  is  essential  to  take 
care  that  the  decision  of  the  Court  rests,  not  upon 
suspicion,  but  upon  legal  grounds  established  by  legal 
testimony. 

In  considering  a  case  of  alleged  fraud  in  the  purchase 
of  an  estate,  it  is  material  to  enquire  what  relation  the 
purchase-money  paid  bore  to  the  value  of  the  estate. 

> 

The  power  given  to  the  High  Court  by  the  Code  of 
Civil  Procedure,  of  taking,  of  its  own  motion  origin- 
al evidence  anew,  should  be  exercised  very  sparingly, 
and,  when  exercised,  it  is  desirable  that  the  reasbbs  for 
exercising  it  should  always  be  recorded  or  minuted  by 
the  Court  in  the  proceedings. 

The  appellant  in  this  case  became*  the 
purchaser  of  the  talook  under  a  decree  for 
sale  obtained  by  judgment-creditors  of  the 

owner. 


A  summary  application,  to  set  aside  the 
sale,  having  been  refused,  the  respondent 
brought  the  present  action  for  the  purpose  of 
^having  it  declared  that  the  purchase  did 
not  effect  any  transfer  of  the  ownership  of 
the  talook. 


The  respondent  is  not  hitaself  a  |QdgDfli&- 
creditor,  but  he  is  the  assignee  of  a  judguiK- 
creditor.  It  appears  that  the  respooodrii 
a  tenant  upon  the  estate,  and  that,  alter  sifti 
dispute. had  arisen  between  the  tenatfstri 
the  appellant,  he  purchased  this  ootattill^ 
judgment,  and,  by  virtue  of  that  pardf 
and  a  transfer  of  the  judgment,  1^  tiitt 
the  present  proceedings.  The  i«sac  ^^A 
was  raised  in  the  actkia  so  brouglit  fir  ft 
respondent,  and  the  afllrmaifive  df  wfaidi  k 
has  to  maintain,  is  that  the  taloc^L  m  ^ 
tion  is  still  the  property  of  the  jodgno^ 
debtors,  and  not  the  property  of  appoB 
who  was  the  purchaser.  The  aflinBi 
lies  upon  the  respondent;  he  is  to  priK 
his  ca«e. 


Undoubtedly  there  are  in  the 
circumstances  which  may  create  sus^wiia 
and  doubt  may  be  entertained  with  k^ 
to  the  truth  of  the  case  made  by  the  1^ 
pellant ;  but,  in  matters  of  this  descripMi 
it  is  essential  to  take  care  that  the 
of  the  Court  rests,  not  upon  suspidoiL 
upon  legal  grounds,  established  by 
testimony. 

The  case  relied  upon  by  the  n 
mainly  this — that  the  purchase-mon^, 
appears  to  have  been  actually  paid  lif 
appellant,  was  not,  in  reality,  the  moo^ 
the  appellant. 

In  considering  a  case  of  allied  fiaail 
the  purchase  of  an  estate,  it  is 
enquire  what  relation  the   purchase-i 
paid  bore  to  the  value  of  the   estate. 
have  here  a  statement  m^de  by  the 
ent  himself,  that  the  talook  was  worth 
19,200  or  19,300  rupees,  and  we  find 
was  sold  at  the  sale  at  which  the 
(being  the  assignee  of  the  original 
became  the    purchaser  for    19,000 
which  was  actually  paid. 


That  circumstance  is  not  conclusive 
of  a  bond-fide  purchase  ;  but  it  is  a 
circumstance,  in  considering  a  casst 
consists    of    allegations,    that  there  va^t 
collusive  agreement  between  the  ja  _ 
debtor,  that  is,  the  original  owner  «f 
estate  and  the.  appellant,  to    buy   10 
estate  for  the  benefit  of  the  judgment* 

The  transaction  appears    to    have  IM 
this:   A   person  of  the  name  of 
attended  the  sale  as  the  agem  <of 
person,  who  appears  to  be  a  man  of 
of  the  name  of  Mohesh  Chunder, 
was  declared  best  bidder,  and  con 
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the  purchaser.  It  seems  from  the  evidence  that 
Petumber  exceeded  the  authority  which  had 
been  given  to  him  by  Mohesh  Chunder,  his 
principal.  Mohesh  Chunder  had  limited  the 
price  to  be  given  to  a  sum  of  money  less  than 
the  amount  which  Petumber  had  bid ;  Mohesh 
Chunder,  therefore,  either  repudiated  the  con- 
tract, or  was  desirous  of  getting  rid  of  it. 
In  that  state  of  things,  Petumber  applied 
to  the  appellant  to  take  a  transfer  of  the 
contract,  and  the  appellant  agreed  so  to  do. 
The  reason  for  the  appellant  purchasing  the 
property  does  not  appear.  It  does  not  ap- 
pear, nor  is  there  any  testimony  that  would 
.warrant  at  all  the  inference  that  Mohesh 
Chunder,  in  sending  Petumber  to  the  auction, 
was  acting  as  the  agent  or  on  behalf  of  the 
judgment- debtor.  It  is  said  that  Mohesh  Chun- 
der was  a  distant  relation  of  the  judgment- 
debtor,  but  there  is  nothing  like  testimony  to 
warrant  the  conclusion  that  Mohesh  Chunder 
was  acting  on  behalf  of  the  judgment-debtor. 

No  doubt,  that  would  not  be  material,  if 
it  were  proved  that  the  appellant,  the  as- 
signee of  Petumber,  was  himself  the  agent 
or  trustee  of  the  judgment  debtor.  If  he 
was  so,  of  course  the  estate  in  the  hands  of 
the  appellant  might  be  made  available  for 
the  satisfaction  of  the  judgment-debts  exist- 
ing unsatisfied. 

To  prove  this,  the  circumstances  relied  on 
by  the  respondent  are,  first,  the  fact  which, 
it  is  itlleged,  appears  on  the  judicial  proceed- 
ings under  which  the  sale  was  made,  that 
V^  previous  sales  had  been  effected  of  this 
property,  in  both  of  which  the  real,  though 
not  tb^  apparent,  purchaser  was  the  judg- 
ment-debtor, and  that  those  sales  had  con- 
sequently been  set  aside.  The  Courts  below 
and  the  respondent  here  appear  to  have 
considered  that  those  facts  justified  the 
inference  that  the  judgment-deb:or  had 
formed  the  design  in  the  present  case,  for 
the  third  time,  to  acquire  the  property 
through  the  instrumentality  of  a  person 
acting  apparently  on  his  own  behalf. 

Although  the  fact  of  these  former  sales 
may  be  referred  to,  as  they  appear  on  the 
proceedings  in  the  cause  in  which  the  sale 
ivas  made,  yet  no  legal  inference  affecting 
the  integrity  of  the  present  proceeding  can 
with  any  propriety  be  drawn  from  them. 

The  next  circumstance  relied  upon  by 
the  respondent  is  this:  that  the  appellant 
afkd  the  judgment-debtor  appear  to  live  still 
oa  good  tersM  together;  that  they  are  not 
open  and  avowed  enemiesi  whic))>  it  is  said, 


would  have  been  the  necessary  consequence 
if  the  appellant  had  in  reality  been  the  pur- 
chaser of  the  judgment-debtor's  estate  for 
his  own  benefit.  • 

That  is  a  circumstance,  again,  from  which 
we  are  of  opinion  that  no  legal  inference 
results. 

The  next  thing  relied  upon  by  the  re- 
spondent, and  which  is  one  of  the  main 
grounds  of  his  case,  is  this :  that  the  appellant 
is  unable  to  give  a  satisfactory  account,  nay, 
may  be  supposed  perhaps  to  have  given  a 
false  account  in  part,  as  to  the  manner  in 
which  he  became  possessed  of  the  money  in 
question. 

Their  Lordships  have  been  much  struck 
with  the  unsatisfactory  character  of  the 
account  given  by  the  appellant  of  the  man- 
ner Jn  which  he  alleges  he  obtained  the 
money;  but  we  cannot  help  feeling  that  it 
is  an  enquiry  upon  which  it  is  not  very  diffi- 
cult to  suppose  that  the  person  who  becomes 
the  purchaser  of  an  estate  may  be  unwilling 
to  give  a  very  full  statement.  But  this  cir- 
cumstance, although  it  may  excite  doubt, 
is  not  a  thing  from  which  we  can  legitimate- 
ly infer  that  the  appellant  was  a  bare  trustee 
of  the  purchase  so  made  by  him. 

And,  if  it  inclined  us  to  doubt  the  appel- 
lant's ownership  of  the  money,  there  is  still 
a  great  interval  between  that  doubt  and  the 
conclusion  that  it  was  the  money  of  the 
judgment-debtor,  or  that  the  appellant  acted 
in  the  matter  on  his  behalf. 

It  is  for  the  plaintiff  to  prove  that  the 
money  was  the  money  of  the  judgment-debt* 
or,  or  that  it  was  supplied  or  found  by  some 
third  person  for  the  benefit  of  the  judgment- 
debtor;  but  we  find  nothing  which  can  be 
accepted  either  as  direct  proof  of  the  fact,  or 
as  materials  from  which  any  such  inference 
can  be  justly  drawn.  Two  witnesses,  called 
by  the  respondent  himself,  state  that,  as  far 
as  their  knowledge  extends,  the  circum- 
stances and  the  condition  of  the  judgtment- 
debtors  were  such  that  they  had  no  the 
means  of  supplying  the  money  in  question. 
The  other  evidence  given  by  the  respondent 
is  that  a  person  of  the  name  of  Mohesh 
Chunder,  some  time  after  the  transfer  of  the 
contract  to  the  appellant,  raised  a  sum  of 
19,000  rupees,  and  that  Mohesh  Chunder  was 
a  friend  and  second  cousin  of  the  judgment* 
debtor,  and,  therefore,  the  respondent  would 
have  us  infer  that  the  19,000  rupees  so 
raised  by  Mohesh  Chunder,  being  about  the 
amount  of    the    purchase-money    for   the 
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Ulook,  was  raised  by  him  on  behalf  of  the 
judgment-debtor  for  the  purpose  of  com- 
pleting the  purchase  of  the  talook,  or  of 
re-paying  the  money,  which,  it  appears,  the 
appellant  obtained  from  certain  bankers  at 
CalcutU,  in  order  to  complete  his  purchase. 

We  are  asked,  therefore,  to  hold  that  the 
distant  connection  between  Mohesh  Chunder 
and  the  judgment-debtor  and  the  equality 
in  amount  of  the  sums  arc  sufficient  grounds 
for  the  conclusion  that  the  purchase  money 
was,  in  reality,  the  money  of  Mohesh  Chunder, 
and  that  he  found  and  advanced  it  for  the 
benefit  of  the  judgment-debtor.  If  we  were 
to  take  away  men's  estates  upon  inferences 
derived  from  such  circumstances  as  these, 
it  would  be  impossible  that  any  property 
could  be  safe. 

It  is  material  that  this  purchase  '  is  not 
really  challenged  by  the  judgment-creditors. 
They  have  not  originated  this  action,  but  it 
IS  the  fruit  of  the  Rtigry  feeling  of  a  tenant 
on  the  esUte,  who  has  sought  out  a  judg- 
ment-creditor, and  got  a  transfer  of  his  in- 
terest for  the  purpose  of  bringing  forward 
this  claim ;  and,  therefore,  the  origin  of  the 
action  and  the  circumstances  under  which 


ter  should  be  exercised  vcnr  sparo^; 
because,  where  it  is  done,  not  at  the  iiuAiKtd 
the  parties,  but  at  the  suggestion  of  At 
Court  itself,  witnesses  maj  be  cdted  ib 
are  not  the  witnesses  that  the  parties  the* 
selves  would  have  thought  fit  to  add«a: 
and  it  U  possible  (which  appears  to  Ije* 
case  here)  that  the  new  origmal  enqoirr  bj 
the  Court  may  be  in  itself  imperfect  ttd 
not  sufficiently  extensive  lo  answer  tk 
purposes  of  justice. 

The  opinion  ol  their  Lordships  is  tifll 
the  evidence  which  has  been  given  (iboi 
having  been  the  fullest  opportunity  of  fptaj 
evidence  against  the  appellant)  is  n(X  M- 
cient  to  warrant  the  concfuslon  that  Ac 
appellant  was  acting  as  the  agent  o^  Ik 
j  udgment-debtor . 


It  is  easy  to  suppose  a  case  in  whkii  ^ 
appellant  imgbt  not,  in  reality,  be  the  M' 
fide  purchaser  on  his  own  accooat,  ludjc 
in  which  there  would  be  no  ground  for  Ml 
ing  that  the  estate  was  the  Moperty  ef  ik 
judgment-debtor.  It  is  possifole  to  Wffm 
that  some  of  the  faniily  of  the  jtdgiif# 
debtor  might  have  been    wilting   lo  M 


action  and  the  circumstances  unaer  wnicn    ^^^^^^  ^^^^    ^^  p^w    the  mon^  te* 
it  is  brought  are  to  be  taken  into  account,   pu^hase ;  but,  if  it  were  esublisbed  thilit 
when  we    are   considering   the    truth   and 
reality  of  the  purchase  by  the  appellant. 


It  is  natural  to  suppose  that,  if  this  pur- 
phase  had  been  generally  felt  not  to  be  bond* 
fide  purchase,  it  would  have  been  questioned 
by  the  judgment  creditors  themselves,  and 
Ih^t  they  would  not  probably,  for  a  small 
consideration,  have  parted  with  their  judg- 
ments to  another  person,  but  would  have 
instituted  the  suit  themselves. 

In  the  conduct  of  the  suit,  there  is ''a  cir- 


purchase ;  but,  if  it  were  established  thri  ik 
money  was  not  the  property  of  the  iff^ 
lant,  we  could  not  derive  from  that  the  ^^ 
elusion  that  the  estate  was,  therefore,  ft 
pr(q>erty  of  the  judgment-debtor. 


it  was  said  by  the  Counsel  for  the 
ent  that  no  bther  owner  was  suggealttl  1| 
the  appellant.  There  was  no  obligatioa  ifi 
him  to  suggest  any  other  owner.  He  i| 
under  no  obligation  to  show  wIkocs  || 
money  was  derived:  but,  taking  evel|4l 
against  the  appellant  upon  that  plaint,  Ipi 
cuTOtance  which  their  Lordships  think  it  I  is  still  a  great  chasm  between  that  infeiM 


right  to  advert  to. 

When  the  matter  came  up  by  appeal  to 
the  I^igh  Court,  the  High  Court  was  dis- 
satisfied with  the  reasons  given  by  the 
Coort  below,  and  with  the  evidence  taken 
in  it ;  and  the  High  Court,  acting  apparent^ 
ly  ex  mere  moiu,  and  not  at  the  instance  of 
the  parties,  determined  to  take  original  evl« 
dence  anew,  by  the  examination  of  other  wit- 
nesses. It  is  a  power  given  by  the  Code  to 
the  High  Court,  which  may  be  very  whole- 
some ;  but  it  is  desirable  that  the  reasons  for 
^  exercising  that  power  should  always  be 
recorded  or  minuted  by  the  High  Coart  on 
the  proceedings.    A  power  of  that  charac* 


and  the  conclusion  which  alone  woutdiVi 
port  the  action  of  the  respot^dent,  vii^M 
the  estate  is  the  judgment-debtor's  ptfopolk 
both  at  law  and  in  equity.  Tliat  Is  neMit 
established,  nor  can  b/e  legitimat^y  vtbti 
from  any  of  the  facts  which  have  bm 
proved.  • 

• 

We  are,  therefore,  of  opinion  that  1$ 
decree  of  the  Court  below  must  be  tevcoA 
and  we  shall  humbly  advise  Her  Ma|ci9 
Older  that  it  be  reversed  accordioggr; 
that  the  action  of  -the.  i^fapondtor  hi 
Court '  below  be  dismi^Kd  wlA  cMf- 
follows  that  the  appeHant  nmsthavettett 
of  thisappecK 
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'  The  suits  could  have  no  operation  in  any 
question  which  might  hereafter  arise  a$  to  the 
effect  of  Deenomoney's  conveyance  of  part 
of  her  son's  property,  between  him  and  both 
or  either  of  the  co-plaintiffs  Wise  and 
Juggunath. 

The  cause  was  decided  by  the  Judge  of  the 
Civil  Court  at  Dacca,  a  Mahomedan,  in  favor 
of  the  marriage  of  Deenomoney,  and  of  the 
legitimacy  of  FyzooUah;  but  this  decision 
was  reversed  by  the  Sudder  on  appeal,  and 
from  that  last  decree  the  two  plaintiffs.  Wise 
and  Juggunath,  alone  appeal,  Deenomoney 
having  died  previously  to  the  institution  of 
the  appeal.  Fyzoollah,  not  joining  in  the 
appeal,  is  named  by  the  appellants  as  a 
respondent. 

Their  Lordships  in  this  as  in  other  ex-par U 
cases  from  India  are  placed  in  a  position  of 
embarrassment  and  difficulty.    It  is  not  ex* 
plained  why  Sunduloonissa,  who  is  in  pos* 
session  of  the  estate,  which  is  large,  does  not 
appear  to  support  the  decree  in  her  favor. 
It  is  possible  .that,  had  the  case  of  the  re- 
spondents been  argued  before  their  Lordships^ 
some  view  of  it,  amidst  the  conflict  of  evi- 
dence and  the  opposing  presumptions  which 
arise  from  the  evidence,  might  have  been  bf- 
ferred  to  their  Lordships'  attention  which  has 
escaped  their  own  careful  and  anxious  con- 
sideration of  the  evidence  and  judgments. 
The  Counsel  for  the  appellants.  Sir  Roundel] 
Palmer  and  Mr.  Leith,  have  argued  the  case 
with  great  candor  and  completeness.    Thd 
whole  evidence    on  both   sides  has    been 
fully  presented  by  them  to  the  attention  of 
their  Lordships  ;  but  still  in  such  a  case 
there  is  room  for  much  anxiety  and  hesitation.' 
The  appellants  ought  not,  however,  to  puffer 
by  reason  of  this  natural  hesitation  in  a  tribu- 
nal about  the  correctness  of  its  judgment^ 
induced   by   an   omission  of   the  opposite 
party,  nor  ought  the  absence  of  the  latter 
from  the  arena  to  weaken  the  presumption  in 
favor  of  a  judgment  which  is  given  on  their 
side.    The  onus  must  still  lie  on  the  appel- 
lants to  show  manifest  error  in  the  decree 
appealed  from.  ' 

The  pleadings  in  this  case  require  atten- 
tion. The  plaint  assigns  a  date  to  the  mai^ 
riage,  and  treats  the  marriage  as  having  taken 
place  at  the  time  when  Deenomoney's  inter-' 
course  commenced,  or  a  few  days  after ;  but 
in  a  subsequent  portion  of  her  plaint  Deeno* 
money  states  the  celebration  of  the  seventh' 
month  of  her  pregnancy,  and  the  celebration 
of  the  birth  of  Fyzoollah,  circumstances' 
which,  if  truly  alleged  and  proved,  would 
suffice  to  prove  her  marriage  and  the  legiti- 
macy of  her  son.  Consequently,  on  the  plaint 


The  25th  February  1867. 
Present : 

Sir  J.  W.  Colvile,  Sir.  E.  V.  Williams,  Sir 
R.  T.  Kindersley,  and  Sir  L.  Peel. 

Mahomedan  Law— Marriage  and  Legitimacy— 
Evidence  (Native  Cases). 

Oh  Appeal  from  the  late  Sudder  Dewanny 
Adawlui  of  Calcutta, 

J.  P.  Wise  and  others, 

versus 

Sunduloonissa  Chowdranee  and  others. 

llie  celebration  of  the  seventh  motith  of  pregnancy, 
a^d  the  celebration  of  the  birth  of  the  son,  are  suffident 
to  prove  the  marriage  and  legfitimacy  of  the  son. 
'  A  native  case  is  fiot  necessarily  false  and  dishonest,  be- 
cause it  rests  on  a  false  foundation,  and  is  supported  in 
part  by  false  evidence. 

This  case  comes  before  their  Lordships 
as  an  ex-parte  appeal,  brought  by  Mr.  J. 
P.  Wise  and  Juggunath  Roy  Chowdhry,  two 
only  of  the  original  plaintiffs,  from  a  decree 
of  the  late  Court,  the  Sudder  Dewanny  Adaw- 
lut  of  Calcutta,  whiph  reversed  a  decree  of 
the  Civil  Court  of  Dacca  in  favor  of  the 
plaintiffs. 

The  original  plaintiffs  in  the  suit  were 
I)eenomoney,  ||iing  in  her  own  right  as  a 
wdow  of  a  Mahomedan  zemindar  named 
Akiakoollah,  and  as  mother  and  guardian  of 
her  minor  son"  Fyzoollah,  to  establish  their 
respective  rights,  as  such,  to  the  succession 
of  Akiakoollah  and  the  appellants.     Deeno- 
money died  pending  the  suit,  which  was  con- 
tinued, on  behalf  of  Fyzoollah,  by  one  Mam- 
tazooder  Chowdhry,  as  his  guardiah.     The 
appellant  Wise  claims  to  be  the  assignee  of 
the  whole  of  Deenomoney's  share,  and  of  a 
portion  of  her  son's  share,  under  conveyances 
from  her ;  and  the  other  appellant  claims  to 
be  assignee  of  a  portion  of  Deenomoney's 
share  under  a  conveyance  from  Wise,  and  of 
a  further  portion  of  the  minor's  share  under 
af  conveyance  from  Deenomoney. 

The  defendants  were  Sunduloonissa  Bebee, 
widow  of  Akiakoollah,  Oliooll^h  Chowdhry, 
hfs  son,  and  Meer  Saadut  Ally,  the  husband 
Of  a  deceased  daughter  of  Akiakoollah,  who 
survived  him,  and  was  entitled  to  share  in 
bis  estate. 

The  object  of  the  suit  was  to  establish  the 
rnarriage  of  Deenomoney  with  Akiakoollah, 
^nd  the  parentage  and  legitimacy  of  her  son 
Fyzoollah,  as  a  son  and  heir  of  Akiakoollah, 
auid  consequently  the  titles  of  both  to  sacceed 
.0  Akiakoollah,  the  widow  to  her  share,  and 
aer  son  as  a  residuary  and  heir  of  Akiakool- 
lah. ^ 
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as  framed,  the  plaintiffs  would  be  entitled  to 
recover  if  this  latter  portion  of  the  plaint 
were  credited  by  the  Court,  and  the  allega- 
tions as  to  the  ceremony  and  its  time  disbe- 
lieved.  The  plaint  alleges,  by  anticipation, 
that  Sunduloonissa  caused  a  will  to  be  forged 
after  her  husband's  death,  and  enters  into 
arguments  to  prove  that  it  was  forged.  The 
answer  of  Sunduloonissa  sets  up  that  will,  and 
asserts  it  to  be  genuine,  and  relies  upon  it. 
In  that  will  are  contained  a  reference  to  an 
acknowledgment  by  the  testator  Aklakoollah 
of  a  kabin  executed  by  him  on  his  marriage 
with  Sunduloonissa,  which,  if  it  were  estab- 
lished, would  show  a  prior  title  in  her  to  the 
semindary,  by  conveyance  on  good  consider- 
ation at  her  marriage,  and  so  overrule  entirely 
the  claim  of  a  second  wife  and  her  son  ; 
whereas  a  will  simply  would  be  inoperative, 
even  as  to  a  third  without  their  assent. 
Sunduloonissa  in  her  answer  relies  also  on  a 
kttbooleut  executed  to  her  by  Deenomoney 
for  a  certain  part  of  the  estate,  which  is,  if 
genuine,  an  acknowledgment  of  Sunduloon- 
issa's  title  by  Deenomoney. 
.  These  documents  are  alleged  by  Deeno- 
money to  be  forgeries. 

.  The  issues  which  are  stated  at  page  32  of 
the  record  embrace  all  these  questions ;  the 
marriage  of  Deenomoney,  the  parentage  of 
her  son  Fyzoollah,  bis  legitimation,  and  the 
genuineness  of  the  will. 

The  pleadings  in  this  case,  as  it  has  been 
observed,  sUte  the  case  of  each  party  fully. 
Nothing  comes  out  in  the  evidence  on  the 
main  points  in  the  cause  of  which  some  men- 
tion is  not  made  in  the  respective  pleadings 
pf  the  parties. 

•  The  c&se  allej^ed  by  Deenomoney  is  that 
she  was  married  by  a  nicka  marriage  to 
Aklakoollah  at  the  time  of  her  first  consorting 
with  him.  She  gives  the  date  of  the  marriage 
ki  her  plaint.  Her  case,  therefore,  as  stated 
by  her,  excludes  the  supposition  that  Aklak- 
oollah raised  her  to  the  status  of  wife  subse- 
quently on  her  proving  pregnant  with  a  son 
which  he  acknowledged  to  be  his.  Still  the 
case  may  be  that  she  was  acknowledged 
directly  or  by  implication  as  a  nicka  wife  at 
some  subsequent  period  of  the  cohabitation. 
Tn  a  native  case  it  is  not  uncommon  to  find 
a  true  case  placed  on  a  false  foundation,  and 
supported  in  part  by  false  evidence.  It  not 
unfrequently  happens  that  each  case,  that  of 
the  claim  and  that  of  the  defence,  has  to 
struggle  through  difficulties  in  which  wicked 
and  foolish  managers  involve  it,  by  fabrica- 
tions of  evidence  and  subornation  or  tutoring 
of  witnesses ;  and  it  is  not  always  a  safe  con- 
clusion that  a  case  is  false  and  dishonest  in 


which  such  falsities. are  found.  The 
quent  allegations  in  the  plaint  as  to  the  cd^ 
bration  of  the  seventh  month  of  her  pM|. 
nancy,  and  the  celebration  of  the  birth  of  te 
son,  suffice  to  let  in  this  proof  af  manup 
also. 

The  plaint  does  not  disclose  the  btsloija 
Deenomoney  previously  to  her  tntxodacui 
into  the  house  of  Aklakoollah.     Bol  the  «r 
swer  of  Sunduloonissa  supplies  that  omiaiQik 
The  evidence  on  each  side  supports  tbege^ 
eral  account  about  Deenomoney,  whidiie 
answer  of  Sunduloonissa  contains  inib(  I3A 
page  of  the  record,  in  the  6th  paragcaph,  sd, 
that  she  was  a  singing  girl,  and  tliat^^ 
tracted  the  fancy  of  Aklakoollah,  who  broofk 
her  to,  and  maintained  her  in,  his  house.  \ 
is  said,  in  the  statement  of  Sundolooolssv 
that  Deenomoney  was  brought  there  vtill 
still  very  young.    There  Is  no  evidence  M 
her  life  had  before  then  been  licentious.   IV 
imputation  then  on  her  character  at  thislitt 
which  is  found  in  the  answer  seems  loix 
founded  on  her  profession  of  a  public  na&t 
songstress ;  and,  though  it  is  not  a  profeM 
in  India  which  is  followed  by  women  of  cbF> 
acter,  it  is  by  no  means  a  reasonable  pre90ii|- 
tion  that  a  very  young  girl,  a  member  of  mlA 
company,  should  be  in  her  early  years  groiA 
profligate.    This,  however,  is  #hat  theamw 
of  Sunduloonissa  insinuates   as   to  Deo^ 
money,  even  at  this  early  age»  for  she  st^i 
her  that,  "  instead  of  leaving  -off  her  fans 
vicious  habits,  she  continued  to  indnl^  M 
vicious  passions,''  and  then  she  impotess 
her  four  paramours  in  succession,  to  00c # 
whom,   Shumfutoollal    Sirdar,    she  ukM 
the  parentage  of  Fyzoollah. 

In  viewing  the  evidence  given  in  this 
it  will  be  important  to  bear  in  mind  M 
many  of  the  witnesses  for  the  defendants  t^ 
port  these  allegations  in  the  answer  bf  # 
dance  as  inconsistent  as  the  answer  ilsd^if 
imputing  to  Deenomoney  Uie  ntnaostcoilii^ 
ing  profligacy  of  conduct  in  this  fespec^A 
little  likely  to  be  condoned  by  a  niMi  #4 
race  prone  to  jealousy  and  to  the  seduiMitf 
their  women,  and  yet  not  acconntii^  lor  M 
continued  abode  in  the  zenana.  Tho^Ati 
represented  as  very  profligate  at  a  vuy  i^ 
age,  as  continuing  to  be  very  profltgaMd«li| 
her  whole  cohabitation  in  the  zenana  of  Ali# 
oollah,  icrtriguing  with  various  men,  opci|( 
without  disguise,  and  to  the  knowledge « 
hostile  wife ;  and  yet  as  continuing  m  tt 
zenana,  preserving  her  status  there 
paired  whatever  it  was,  and  treat» 
outward  demonstrations  of  respect 
what  is  not  a  little  singular  in  the  ill^jil 
life  of  this  ^^'oman,  to  whom  such  early,  s«fc 
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long-coiitinued  profligacy  is  imputed,  is  that, 
after  the  death  of  Akiakoollah,  there  is  no 
evfdence  of  any  profligate  life  whatever,  and 
she  is  found  to  be  for  a  time  received  as  an 
inmate  in  the  house  of  a  respectable  Mussul- 
man on  the  footing  which  she  ascribes  to 
herself  of  widow.  All  this  story,  therefore, 
of  her  previous  and  continuing  profligacy  is 
found  on  an  examination  of  it  inconsistent 
and  incoherent ;  it  does  not  cohere,  and  it  is 
not  consistent  with  any  of  the  ordinary  pre- 
sumptions which  would  be  formed  on  such  an 


her  to  be  put  out  of  the  bouse,  but  kept  her 
there  at  the  request  of  other  parties."  No 
further  explanation  is  given;  that  given  of 
so  startling  an  improbability  is,  by  reason  of 
its  generality,  and  the  entire  absence  of  evi- 
dence to  support  it,  -unworthy  of  any  credit* 
Consequently  the  attempt  has  been  made, 
and  has  wholly  failed,  to  render  this  mar^ 
riage  improbable  by  reason  of  the  turpitude 
of  the  alleged  wife.  The  improbability  is 
reduced  to  this :  that  he  married  a  female  by 
a  nlcka  marriage,  whom  he  might  probably 


intercourse  with  the  master  of  a  native  house  '  have  obtained  on  easier  terms  as  an  inmate 


In  that  rank  of  life. 

Some  of  the  witnesses  describe  her  as 
being  in  the  zenana,  not  for  the  ordinary  pur- 
pose of  such  an  introduction,  but  simply  to 
divert  Aklakoollah  with  her  songs;  others 
say  that  she  was  there  for  the  ordinary  pur- 
pose ;  Sunduloonissa  says  she  was  there  as  a 
slave  girl,  of  which  there  is  no  proof  or 
likelihood.  She  does  not  expressly  deny  the 
existence  at  one  lime  of  sexual  intercourse 
between  Aklakoollah  and  Deenomoney ;  but 
her  answer  puts  forth  that  subsequent  case  of 
alleged  impotency  in  Aklakoollah  to  which 
inany  of  the  witnesses  including  two  native 
doctors  depose. 

The  testimony  of  these  doctors,  on  examih- 
ation  of  it,  proves  to  be  utterly  worthless  and 
inconclusive  in  a  medical  point  of  view,  even 
supposing  that  any  dependence  could  be 
placed  on  its  truth* 


of  his  zenana.  The  failure  of  this  attempt 
and  of  this  evidence  to  blast  the  character  of 
the  rival  claimant  as  wife  certainly  tends  to 
strengthen  the  case  that  she  sets  up. 

There  is  no  other  intrinsic  improbability, 
then,  in  this  story  of  his  having  married,  by 
a  nlcka  marriage,  a  girl  of  this  profession, 
than  that  which  attaches  to  it  as  a  disreput- 
able connexion  with  one  who  probably  would 
have  made  no  difficulty  about  entering  bi$ 
zenana  on  easier  terms.  \ 

This  is  an  improbability  not  of  a  light 
character,  and  the  evidence  to  support  it 
ought  to  be  evidence  probable  in  itself  and 
free  from  suspicion.  The  burthen  of  th^ 
proof  was,  of  course,  on  the  plaintiffs.  It  is 
impossible  for  their  Lordships  to  form  any 
opinion  on  the  credit  due  to  witnesses  by 
reason  of  their  status  and  apparent  claims  to 
be  trusted,  which  is  at  all  worthy  to  be  com- 
pared to  that  which  is  formed  by  a  Judge  fit 


For  what  purpose  is  this  worthless  evidence  '  ^^^  ^*^  office,  who  sees  them,  hears  them,  and 
produced.?  It  is  to  prove  that  Aklakoollah  P''^^^^  knows  something  of  their  an- 
could  not  possibly  be  the  father  of  Fyzoollah  •    decedents.    This  cause  between  Mahomedans 


but  it  proves  also  that  he  could  not  possibly 
suppose  himself  to  be  the  father  of  the  boy. 

If  the  story  were  true,  which  the  answer 
sets  up  on  this  point,  it  is  inconceivable 
that  Aklakoollah  should  believe  himself  to  be 
the  father  of  this  child;  for  the  story  is  that 
he  had  become  some  years  before  its  birth 
incurably  unable,  to  his  own  knowledge, 
of  having  any  sexual  intercourse;  that 
thd  knowledge  of  his  complaint  and  its 
consequences  was  general  in  the  house ;  and 
yet  this  very  man,  in  this  state  who  had  a 
legitimate  son  and  daughter,  is  supposed  to 
be  keeping  in  his  zenana  a  woman  who  was 
oondacting  herself  with  open  profligacy  with 
menial  ^rvant?,  discovered  and  yet  not  dis- 
missed. What  reason  does  the  answer  of 
Sunduloonissa  give  for  such  a  toleration  of 


was  tried  before  a  Mahomedan  Judge.  Of 
the  probability  of  the  acts  ifbputed  to  a  Ma- 
homedan zemindar,  he  is  a  more  competent 
Judge  than  either  the  European  Judge  of  the 
Suddcr  Court  or  their  Lordships  can  be. 
His  judgment  seems  to  have  been  carefully 
formed,  and  his  observations  upon  the  witness- 
es are  entitled  to  a  respectful  consideration. 
Had  their  Lordships  found  that  his  observa- 
tions upon  the  witnesses  themselves  were 
opposed  to  the  opinion  of  the  Sudder  Court 
upon  the  credit  due  to  those  witnesses,  irre- 
spective of  the  probabilities  of  the  case,  they 
must  necessarily  have  compared  the  conflict- 
ing opinions,  and  the  result  might  have  been 
a  conclusion  that  the  case  must  be  decided,  in 
a  conflict  of  testimony  nearly  balanced,  by 
the  preponderance  of  probabilities.  But,  if 
there  be  found,  even  in  a  native  case,  positive 


offences,  generally  so  little  likely  to  be  par-  i  credible  testimony  unimpeached,«nd  credited 
joned  by  a  Mussulman  ?  She  says  :  "  The  I  by  a  Judge  competent  to  judge  of  the  credit 
iruih  is  that,  for  her  bad  character,  he  ordered  '  due  to  witnesses,  it  would  seem  lo  be  «qoi- 
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valent  to  a  total  disregard  of  native  testi- 
mony, to  say,  despite  of  this  positive  testi- 
mony, we  will  put  all  evidence  aside,  and  act 
alone  on  the  probabilities  of  the  stories  and 
•the  inference  from  the  conduct  of  the  parties. 

When  the  cause  came  by  appeal  before  the 
Judges  of  the  Sudder  Court,  they,  unfortu- 
nately, instead  of  reviewing  the  whole  case, 
and  expressing  their  opinion  upon  all  the 
points  on  which  the  Court  below  had 
based  its  conclusions  which  were  conclu- 
sions of  fact,  narrowed  their  enquiry  to 
the  simple  question  whether  the  plaintiff 
Deenomoney  had  proved  her  marriage.  Now, 
the  Judge  below,  in  dealing  with  that  ques- 
tion, had  brought,'  and  properly  brought,  to 
the  consideration  of  it,  certain  inferences 
from  the  conduct  of  Sunduloonissa,  which 
he  judged  corroborative  to  some  extent  of  the 
truth  of  the  plaintiff's  stor}\  These  were 
inferences  which  he  drew  from  the  fabrica- 
tion of  documents  set  up  by  the  defendants, 
and  which  the  plaintiffs  alleged  to  be 
forged,  viz.,  an  alleged  will,  a  kubooleut, 
and  certain  receipts,  which  they,  the  plaint- 
iffs, alleged  to  have  been  fabricated  to  defeat 
a  claim  which  the  defendants  dreaded.  The 
argument  for  the  plaintiffs  was  this :  Unless 
Deenomoney's  claims  and  that  of  her  son 
were  judged  to  be  formidable,  why  this 
fabrication  of  documents  ?  The  answer  given 
below  was,  the  documents  are  genuine.  The 
Judge  below  found  that  they  were  forged. 
Their  bearing  on  the  issue  as  to  the  marriage 
was  direct  and  important.  Yet  the  Court  of 
Error  dismissed  entirely  from  their  consider- 
ation the  question  of  the  genuineness  of 
those"  documents. 

Again,  the  Judge  below  had  believed  the 
witnesses  for  the  plaintiffs  who  deposed  to 
the  marriage  of  Deenomoney  and  the  legiti- 
macy of  the  son  Fyzoollah.  The  Sudder 
Court  did  not  examine  at  all  into  his  reasons 
for  believing  the  evidence.  So  far  from  say- 
ing that  the  evidence  for  the  defendants  was 
more  weighty,  they  attached  but  little  weight- 
to  it ;  but  they  decided  against  and  reversed 
the  finding  of  the  Judge  below,  merely  on 
inferences  from  the  conduct  of  Aklakoollah 
and  from  that  of  Deenomoney  herself. 
Though  they  appear  to  have  been  mistaken  in 
calling  Deenomoney  a  Hindu,  who,  according 
even  to  some  evidence  of  the  defendants,  had 
conformed  to  Mahomedan  usages,  they  say,  and 
say  truly,  that  the  marriage  was  an  impro- 
•.  bable  occurrence ;  but,  though  improbable, 
it  was  certainly  capable  of  being  prpved  by 
direct  and  credible  testimony  as  to  the  value 


of  which  they  forbore  f lom 
were  the  inference  <hi  iffhtch  ifaef 
The  first  is,  that  AklakooHah  took  m 
in  his  lifetime  to  make  a  pubMc  offidtli 
ation  of  any  kind  of  his  nicka  maini 
of  the  legitimation  of  his  chikL  Tlii 
was  little  more  than  three  yean  sId 
Aklakoollah  died.  He  died  suddesk 
suddenly-contracted  disease,  cholea; 
inference  against  the  marriage  can 
ably  be  drawn  from  such  light  data, 
respect  to  Deenomoney's  own 
non-opposition  to  the  matatioa  of 
the  production  of  the  will  is  mamljr 
on.  But  it  is  to  be  observed  that 
months  only  elapsed  between  the 
Aklakoollah  and  this  act;  thai  kioi 
of  it  is  not  brought  home  to  Deei 
and  that  it  would  be  too  much  to 
her — a  native  lady  whose  veiy  statis 
puted,  and  without  means — armed  atallj 
with  means  of  knowledge  and  pecuoiaiyi 
and  friends  able  to  assist  her  then. 
the  less  reason  for  making  this  prcsi 
in  the  present  case  that  it  plainly 
that  Mr.  Mackillop,  the  Mj_ 
enquired  into  the  circumstances  and 
evidence  as  to  the  alleged  imprisoi 
her,  and  the  duress  practised  on 
believe  the  story,  and  attributed  the 
drawal  of  her  charge  to  some  inflaenct 
cised  upon  her.  His  view  of  the  case 
an  air  of  probability  to  her  version 
conduct  on  this  occasion.  These 
tions,  then,  seem  to  their  Lordships  tool 
to  overpower,  or  materially  to  weakci 
evidence  in  proof  of  her  marriage  and 
timacy  on  which  the  Judge  below  acted;| 
as  the  Sudder  CoUrt  went  not  at  all 
consideration  of  the  evidence  for  the 
and  legitimation,  and  opposed  only  il 
ent  inferences  to  it,  the  weight  qf  die 
of  the  Judge  below  on  the: 
really  unshaken. 

The  answer,  it  has  been  sbowi^aeUi 
will;  it  also  alleged  that  Deeaomooefj 
cepted  a  pottah  of  certain  land,  and 
kubooleut  to  the  defendant,  and  took 
receipts.  These  were  all  found  by  the  Ji 
below  to  be  fabricated  documents. 
Sudder  Court  expressed  no  opinion 
them;  and  it  remains  for  their 
now  to  do,  unaided  by  any  judgment  of  | 
Sudder,  that  which  they  would  h^  * 
better  able  to  do  if  assisted  by  such 
ment,  m.,  to  examine  the  groancb 
the  Court  below  had  for  sach 
Their  lx)rd8hips  conceive  that*  if  in  ^. 
the  defendants  are  found  fabricating  * 
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nents,  and  gettmg  up  false  testimony  to  meet 
he  case  alleged,  the  reasonable  conclusion  is 
kaX  it  must  have  appeared  at  least  a  formid- 
^e  case.  But,  if  it  were,  frhnd  facie^  a 
bnnidable  case,  then  a  considerable  part  of 
he  oral  proof  of  the  defendants  must  be 
alee ;  for  where  would  be  the  risk  of  meet- 
ng  in  a  Court  of  Justice  a  claim  of  this 
lature,  raised  by  a  profligate  woman,  living 
in  abandoned  life  in  the  house  of  her  keeper, 
ntriguing  with  his  menial  servants  to  his 
Ltiowledge,  and  threatened  by  him  for  it  with 
expulsion,  bearing  a  child  to  one  of  his  menial 
tervants,  and  confessing  to  several  her  shame 
md  the  real  paternity ;  never  married,  nor  so 
:eputed  to  be,  and  her  child  never  even  re- 
Mted  to  be  the  son  of  her  master,  notori- 
!>asly  and  by  his  own  confession  impotent  at 
Ise  time  of  its  conception  before  and  conti- 
Braally  after.  If  such  a  woman  should  have 
Had  the  strange  audacity  to  prefer  so  dcsper- 
ifte  a  case  before  a  Court  of  Justice,  who 
Evould  be  found  to  espouse  it  ? 

The  fabrication  of  the  documents,  then, 
lupposes  a  formidable  case  at  least,  and  a 
^eat  part  of  the  oral  evidence  presents  one 
aropeless  and  desperate.  A  native,  even  with 
ixx  honest  case,  or  his  advisers,  may  fabricate 
evidence  to  meet  a  case  which  they  fear, 
ihough  they  know  it  to  be  groundless ;  and,  if 
[his  woman  and  her  child  stood  in  an  ambi- 
g^nous  relation  to  the  deceased,  and  the  real 
[leir  feared  that  a  Court  would  draw  in  favor 
^f  marriage  and  legitimacy  really  groundless 
conclusions  from  a  plausible  appearance  of 
(narriage  and  legitimization,  the  fabrication 
night,  however  wicked,  not  be  fatal  to  a 
lefence;  but  in  this  case  the  defendant's 
ynX  evidence  presents  a  desperate  and  hope- 
fess  case  as  the  real  case  of  the  claimants. 
[f,  then,  the  fabrication  be  established,  proof 
^f  that*  fabrication  supports  the  plaintiff's 
ease  to  some  extent ;  for  it  lays  a  foundation 
For,  and  supports  the  evidence  of,  those  appa- 
reifttly  respectable  witnesses  for  the  plaintiff, 
Wio  say  that  the  deceased  treated  Deeno- 
QQCney  as  his  nicka  wife,  so  called  her,  and 
treated  her  child  Fyzoollah  as  his  own ;  and 
ihese  acts  would  suffice  to  prove  both  marriage 
md  legitiinacy,  even  if  the  Cgurt  refused  to 
btelieve,  or  hesitated  to  believe,  the  direct 
testimony  as  to  the  ceremony. 

Theiik  Lordships  have,  therefore,  directed 
;heir  attention,  in  the  first  instance,  to  that  part 
:>{  the  judgment  in  the  Court  below  which 
;reats  these  documents  as  fabricated.  Their 
U>rdship8  regret  to  say  that  they  have  no 
Se&iUtion  on  this  part  of  the  case;  that  they 
igxw  entirely  in  opinion  with   the  Judge 


below  who  pronounced  them  forgeries.  The 
kubooleut,  when  it  is  viewed  in  conjunction 
with  the  evidence  which  accounts  for  its 
being  given,  destroys  itself.  Deenomoney  is 
described  on  the  face  of  it  as  the  widow  of 
Rajub,  the  man  to  whom  she  is  said  to  have 
been  contracted,  and  for  whose  dwelling-place 
she  was  about  to  build  a  house  on  the  ground 
included  in  the  lease.  The  receipts,  of  course, 
fall  with  it.  The  full  recital  in  all  three 
of  the  titles  of  the  defendant  explains  the 
motives  for  their  fabrication,  and  the  date  of 
them  shows  the  most  incredible  degree  of 
inconsistency  in  the  conduct  of  Deenomoney, 
admitting  and  opposing  about  the  same  time 
the  title  of  her  opponents.  The  will  also 
is  surrounded  with  suspicion,  which  its  in- 
ternal evidence  tends  to  confirm.  It  sets 
up  a  kabin,  never  produced,  and  the 
non-existence  of  which,  if  it  ever  existed, 
is  wholly  unaccounted  for.  This  will  is  not 
likely  to  have  been  executed  by  the  deceased 
in  favor  of  his  wife  with  whom  he  had  been 
at  variance.  The  extract  from  the  criminal 
register  shows  that  such  was  the  case.  If 
her  claim  under  the  kabin  had  been  real,  it 
would  most  probably  have  been  produced  as  a 
check  upon  her  husband  during  their  active 
warfare;  she  represents  her  husband  as 
merely  her  surburakar ;  and,  if  that  were  so^ 
he  must  have  been  acting  fraudulently  in 
mortgaging  her  property.  His  management 
is  not  interfered  with,  even  after  he  had  in 
his  lifetime  suffered  her  trust-property  to 
be  takon  in  execution  for  a  debt  of  his  own. 
This  appears  from  the  judgment  of  the  Court 
in  the  mortgage-suit.  Taking  all  these  cir* 
cumstances  together,  the  Court  lightly  judged 
the  will  to  be  fabricated ;  and  the  observa- 
tions of  the  Judge  on  the  factum  are  most 
weighty.  Turning,  then,  with  this  assistance 
to  the  examination  of  the  positive  testimony, 
this  portion  of  it,  at  least,  may  be  trusted 
which  show's  the  woman  and  her  child  to 
be  the  woman  cohabited  with,  at  least,  and 
the  child  of  the  woman  acknowledged  and 
declared  to  be  the  legitimate  child  of  the 
father;  and  this  acknowledgment  made  in 
words  which  import  a  precedent  nicka  mar-, 
riage.  There  appears  to  their  Lordships  to 
be  no  ground  for  distrusting  the  evidence, 
on  which  the  Judge  below  relies,  of  the  wit- 
nesses Surenloollah  and  Juggunath  Gooho, 
who,  though  they  were  not  present  at  the 
nicka,  nevertheless  both  speak  to  acknow- 
ledgment of  parentage  and  acknowledgment 
of  nicka.  Without  going  the  l^gth  of  say«^ 
ing  that  the  acknowledgment  of  a  son  as 
legitimate,  who  might  be  a  legitimate  son  of 
his  acknowledger,  necessarily  in  all  cases,  raises 
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its  mother  to  the  status  of  a  wife — a  point 
which  it  is  not  necessary  to  discuss — it  is 
clear  that^  such  an  acknowledgment  as  the 
present,  which  acknowledges  the  mother  as 
wife,  involves  that  consequence.  Their 
Lordships,  therefore,  cannot  find,  on  a  care- 
ful consideration  of  the  evidence,  and  of  the 
reasons  given  by  the  Judge  in  the  Civil 
Court,  in  his  finding  on  the  facts,  any 
sufficient  reason  for  reversing  his  decision. 
His  judgment  seems  to  be  founded  on 
facts  fairly  inferrible  from'  the  evidence, 
and  sufficient  under  Mahomedan  Law  to 
confer  on  the  child  the  status  of  legi- 
timate son,  and  on  its  mother  to  whom  the 
declaration  extends  that  of  a  lawful  wife. 
Their  Lordships  will,  therefore,  humbly  ad- 
vise Her  Majesty  to  reverse  the  decision 
appealed  from,  and  to  confirm  the,  decision 
of  the  Principal  Sudder  Ameen,  with  the 
costs  of  the  appeal  in  the  Sudder  Court. 
The  respondents  must  also  pay  the  costs  of 
this  appeal. 


The  28th  February  1867. 
Present : 

Sir  J.  W.  Colvile,  Sir  E.  V.  Williams,  Sir 
R.  T.  Kindersley,  and  Sir  L.  Peel. 

Regulation  XI.,  1796— Confiscation  and  Safe  of 
property  of  absconded  Offender. 

On  Appeal  from  the  late  Sudder  Dewanny 
Adawlut  of  Calcutta, 

Juggomohun  Bukshee 

*  > 

versus 
Roy  Mothooranaih  Chowdry  and  others. 

Regulation  XI.,  1796,  being  a  highly  penal  statute, 
should  be  construed  strictly.  As  it  makes  no  express 
^provision  for  the  case  of  joint  proprietors  of  land  or  per- 
sons jointly  holding  a  sudder  farm  of  land,  in  the  absence 
of  clear  words  indicating  such  an  intention,  it  cannot  be 
assumed  that  ihe  legislature  intended  to  authorize  the 


confiscation  of  the  property  of  any 
the  delinquent. 

A  sale  under  this  Regulation  does  out  tUiigii 
u  nder-tenures  or  incumbrances  created  b)  tlie  dde^ 
or  those  through  whom  he  claims. 

The  lands  which  are  the  subject  <rf  ikk 
suit  are  described  as  three  separate  bol&f 
forming  part  of  the  Government  khasmebik 
in  the  Twenty-four  Pergunnahs.  In  1!$} 
they  had  been  granted  by  the  Goverameat^ 
Bengal  to  one  Roy  Bycauntnath  CliOiAy. 
as  the  sole  registered  tenant  tbenof.  iii 
tenure  is  said  to  have  been  in  the  natvietfi 
perpetual  lease;  but  the  instrument  or  itftrs- 
ments  creating  it  are  not  before  us.  He  nf 
be  taken,  however,  to  have  been  what  is  ta& 
ed  in  the  Regulation^  which  will  be  alsei^ 
wards  considered  "  a  sudder  fanner  (»ja| 
revenue  directly  to  Government/'  Some » 
in  1855,  being  charged  \('ich  an  offence, le 
absconded  in  order  to  avoid  the  pTOcesscfik 
Criminal  Courts ;  whereupon  his  estate  « 
confiscated,  and  these  lands,  as  part  of  It 
were  ordered  by  Government  to  be  soMwif 
the  provisions  of  Regulation  XI.  of  1 796.  "fliCf 
were  put  up  for  sale  on  the  37th  of  A]Ri 
1855,  and  were  purchased  by  one  Thikflff- 
doss  Bonnerjea,  who,  on  the  7th  of  July  i8j( 
transferred  the  interest  thereby  aoqi^* 
the  appellant.  Under  this  title  the  appriliif 
claims  the  entire  interest  in  the  tenures  sdff 
Grovernment  of  these  lands. 

The  respondents  insist  that  BycauBtflil^ 
was  a  n^ember  of  a  joint  and  undivided  Hi^ 
doo  family,  of  which  they  are  the  other  a* 
hers;  that  these  tenures,  though  taken iA|k 
sole  name  of  Bycauntnath  as  the  manas''^ 
member,  were  acquired  with  the  funds  aodfcf 
the  benefit  of  the  joint-family ;  and  Aal^ic* 
cordingly,  it  was  not  competent  to  Gort* 
ment  to  confiscate  or  sell  more  than  tbefafr 
tional  share  and  interest  of  Bycauntna^ 
this  portion  of  the  family-estate.  They  w|? 
this  objection  ineffectually  before  iheO)^^ 
some  days  before  the  sale  took  place;  W 
afterwards  repeated  it  before  the  Commis* 
er  and  Sudder  Board  of  Revenue  r  bat  4? 
are  said  to  have  made  no  representaiiojj* 
that  Department  of  Government  fromw» 
under  the  Regulation,  the  order  for  the  s» 
emanated.  Certain  it  is  that  their  objccW 
were  overruled,  and  that  w*hat  was  pot? 
for  sale  and  purchased  by  Thakoordo»  B* 
nerjea  was  the  whole  interest  in  the  lafld&'Jj' 
der  the  tenures  created  in  favor  tk  ^^ 
.  nath.  And  the  Collector  pat,  as  he  tbOiP 
the  purchased  into  possession. 
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Before,  however,  the  assignment  to  the 
ppellant,  a  dispute  touching  the  possession 
1  the  lands  arose  between  Thakoordoss 
lonnerjea  and  one  Copeemohun  Mttter,  who 
laimed  to  be  tenant  thereof  under  a  lease 
ranted  to  him  by  Roy  Bycauntnath  Chow* 
ry  and  the  respondents  jointly.  There  was 
le  usual  appeal  to  the  Magistrate  under  Act 
V.  of  1840.  He  held  that  Gopeemohun 
litter  was,  in  fact,  in  possession,  and  his 
rder  was  confirmed  on  appeal  by  the  Zillah 
adge.  The  result  was  that  the  appellant, 
aving  acquired  the  title  of  Thakoordoss 
k>Dnerjea,  was  driven  to  assert  his  right  to 
le  possession  of  the  lands  in  the  regular 
ivil  suit,  out  of  which  this  appeal  has 
.risen. 

The  suit  was  originally  against  Gopee- 
lohun  Milter  alone.  By  supplemental 
^aint  the  respondents  were  made  parties  to 
U  The  material  issues  settled  by  the  Judge 
rere,  /j/,  whether  the  lease  set  up^  by  the 


the  lands  in  question  formed  part  of  their 
joint  estate. 

This  being  so,  we  have  only  to  determine 
whether  the  decree  of  the  Sudder  Court  is 
erroneous  either  because,  upon  the  true  con* 
struction  of  the  Regulation  and  the  admitted 
facts  of  the  case,  the  sale  by  order  of  Go- 
vernment has  given  to  the  appellant  a  good 
title  against  the  respondents;  or  because 
that  question  cannot  be  properly  litigated  and 
determined  in  the  present  suit. 

The  Regulation  is  a  highly  penal  statute, 
and  should  be  constnied  strictly.  That  por- 
tion of  it  which  relates  to  the  present  case  is 
contained  in  the  4th,  5th,  and  6th  Sections. 
The  4th  Section  provides  that,  after  taking 
certain  specified  proceedings,  the  Magistrate 


Icf endaat  Gopeemohun  was  a  doud-fide  lease,  1  jg  ^^  ^^der  the  attachment  of  any  land  or 
►r  merely  colorable  and  m  fraud  of  law ...  «.  1  j  i_      i.     1. 


.od,  2fidiy,  whether  the  estate  being  joint, 
he  plaintiff  could  have  any  claim  over  and 
ibove  the  particular  share  ^of  Bycauntnath. 

The  Zillah  Judge,  by  whom  the  cause  wasf 
ried  in  the  first  instance,  held  that  the  lease 
vas  merely  colorable  and  fraudulent,  and  that 
be  appellant,  as  between  him  and  the  lessee, 
vas  entitled  to  the  possession  of  the  lands. 
[ie  further  held  that  the  question  of  title  be- 
ween  the  appellant  and  the  respondents  could 
lot  be  properly  tried  in  this  suit ;  and  that  the 
iroper  course  for*  the  respondents,  if  they 
tad  a  good  title,  was  to  sue  to  set  aside  the 
;ale  to  the  extent  of  that  title,  making  the 
!>ovemment  a  party  to  the  suit. 

Both  the  lessee  and  the  respondents  ap- 


other  real  property  held  by  the  absentee  in 
his  jurisdiction;  by  requiring  the  Collector, 
if  the  absentee. be  a  proprietor  of  land  or 
sudder  former,  paying  revenue  immediately 
to  Government,  to  hold  the  land  or  farm  in 
attachment  until  further  notice;  and  pre- 
scribes the  measures  to  be  taken  by  the  Col- 
lector on  receiving  such  a  requisition.  The 
Sth  Section  provides  for  the  removal  of  the 
attachment  on  the  attendance  of  the  party ; 
and  the  6th  Section  enacts :  "  Should  the 
absentee  neglect  to  attend  for  a  period  of  six 
months  after  the  lands  have  been  ordered 


>ealed  against  this  decision,  but  the  former  i  y^j^  attachment,  the  Magistrate  is  to  report 
lied  pending  his  appeal,  which  not  bavmg 


>een  revived  was  struck  off.  The  re- 
ipondents.  prosecuted  their  appeal,  and  the 
Sudder  Court,  overruling  the  objection  that 
he  suit  had  come  to  an  end  with  the  lessee's 
nterest,  on  the  ground  that  there  was  a  dis- 
inct  issue  of  title  joined  between  the  appel- 
ant and  the  respondents,  made  a  decree  in 
;heir  favor,  and  reduced  the  interest  of  the 
ippellant  in  the  lands  to  the  fractional  share 
>f  Bycauntnath.  The  present  appeal  is 
igalnstihe  last  decree. 

It  has  been  candidly  conceded  by  the  learn- 
ed Counsel  for  the  respondents  that  the 
evidence  in  the  cause  may  be  taken  as  sufli- 
nent  to  eatabliah  that,  as  between  Roy 
Bycauntnath  Chowdry  and  the  respondents, 


the  case  to  the  Governor-General  in  Council, 
who  will  pass  such  order  upon  it,  and  upon 
the  future  disposal  T)f  the  lands,  as  he^  may 
judge  proper." 

In  the  absence  of  clear  words  indicating 
such  an  intention,  it  cannot  be  assumed  that 
the  Legislature  intended  to  authorize  the  con- 
fiscation of  the  property  of  any  person  other 
than  the  delinquent.  The  Regulation  makes 
no  express  provision  for  the  case  of  joint  pro- 
prietors of  land,  or  persons  jointly  holding 
a  sudder  farm  of  land.  Let  it  be  assumed 
that  such  a  joint  proprietorship  or  joint 
holding  16  ostensible  as  well  as  real,  and  that 
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it  appears  on  the  Collector's  books.  Can  it  be 
doubted  that  in  such  a  case  the  words  '^  land 
or  other  real  property  held  by  the  absentee" 
would  be  limited  to  his  undivided  share  in 
the  actual  lands  or  farm  ?  Again,  suppose  that 
the  absentee  is  one  of  a  joint  family  pos- 
sessed of  a  zemindary,  of  which  one  member 
only  is  registered  as  owner.  Their  Lord- 
ships cannot  think  that,  upon  the  true  con- 
struction of  this  Regulation,  the  fact  of  such 
registration  would  either  justify  the  con- 
fiscation of  the  whole  zemindary  if  the 
absentee  were  the  sole  registered  proprietor, 
or  prevent  the  confiscation  of  the  share  of 
the  absentee  if  he  were  not  the  registered 
proprietor.  No  analogy  can  be  drawn  from 
the  doctrine  of  forfeiture  in  this  country, 
where  the  doctrine  is  founded  on  tenure,  and 
where  there  was  a  broad  and  marked  distinc- 
tion between  law  and  equity,  the  Courts  of 
Common  Law  taking  no  cognizance  of  equi- 
table estates.  And,  if  what  is  above  stated 
be  true  of  a  zemindary  or  other  real  property 
of  which  the  absolute  interest  belongs  to  a 
joint  family,  it  is  difficult  to  see  why  it 
should  not  be  true  of  a  farm  enjoyed  by  a 
joint  family  as  part  of  the  joint  estate,  though 
taken  in  the  name  of  one  of  its  members. 
For  the  Regulation,  at  least  in  the  part  of  it 
now  under  consideration,  does  not  contem- 
plate the  forfeiture  of  the  tenure,  as  between 
landlord  and  tenant.  What  it  contemp]ates. 
is  the  confiscation  and  sale  of  the  tenure ;  and 
the  course  pursued  in  the  particular  case 
confirms  this  construction. 

Again,  there  is  no  pretence  for  saying  that 
a  sale  under  this  Regulation  can  carry  with  it 
the  consequences  of  a  sale  for  arrears  of  public 
^  revenue ;  that  it  sweeps  away  all  sub-tenures 
or  incumbrances  created  by  the  delinquent  or 
those  through  whom  he  claims.  The  tenure 
in  question,  so  far  as  appears  on  these  pro- 
ceedings, was  alienable.  It  was  open,  there- 
fore,  to  Bycauntnath  to  put  his  co-sharers  in 
the  estate  into  the  full  enjoyment  of  this  farm, 


and  to  execute  jointly  ^ith  then,  if  ;kr 
were  so  minded,  sub-leases  of  the  lands.  & 
actual  conveyance  would,  under  the  Hirfni 
Law,  be  required  for  the  former  purpose.  'M 
Lordships,  therefore,  are  unable  to  affinife 
broad  proposition  that,  under  the  Regula!ioK.ii 
was  competent  to  Government  tocao&ta 
and  sell  this  farm,  so  as  to  give  to  the  pi- 
chaser  a  good  title  against  the  re^x»da^ 
The  Zillah  Judge,  though  he  declined  to  iki 
with  the  question  in  this  suit,  has  not  so  d» 
cided.  The  Sudder  Court  has  decidedit 
contrary. 

It  remains  to  be  considered  whether^ 
Sudder  Court  was  righx  in  determiniog  U 
question  of  title  between  the  appellaot 
the  respondents  in  this  suit.  The  ^ff^ 
had  by  supplemental  plaint  made  tbe» 
spondents  parties  to  the  suit,  though  uodffl 
kind  of  protest  that  it  was  unnecessaiytol 
so;  and  this  issue  of  title  had  been  oil 
and  joined  between  them.  The  ooijA 
culty  in  the  case  is  that  the  lease  of  ikf^ 
mohun,  who  was  put  forward  asthetoiA 
in  possession,  has  been  pronounced  bjr  fe 
Zillah  Judge  to  be  simply  colorable,  irf 
that  the  Sudder  Court  has  not  dealt  «* 
his  finding  on  that  point.  Con^deri^ 
however,  that,  as  between  Gopeemohim  v 
the  respondents,  the  lease  constituted  Ai 
relation  of  landlord  and  tenant,  and  that  At 
intervention  of  the  landlord  to  defend  ttm 
on  privity  of  title;  and,  further,  ih<** 
effect  of  the  proceedings  in  the  FoafA?. 
Courts  of  the  31st  December  1855  » 
the  29th  of  March  1856  (at  pp.  41  tvif 
of  the  Appendix)  was  to  determine  thit*^ 
appellant  was  out  of  possession,  and  10  (^ 
upon  him  the  burden  of  recovering  posses* 

by  proof  of  a  good  title,  and  ihstji^^ 
failed  to  do  so,  except  to  the  extent  adn»W* 
by  the  Sudder  Court,  their  Lordships** 
that  the  decree  under  appeal  is  cflfl** 
They  must,  therefore,  humbly  recooB^ 
Her  Majesty  to  dismiss  this  appeal. 
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The  4th  March  1867. 

Preseni : 

]k$89^r  of  the  Rolls,  Sir  J.  W.  Colvile,  Sir 
R.  T.  Kindersley,  and  Sir  L.  Peel. 

lOias  Mehals  in  the  24-Pereiiiiiuih8— Onus 
probaiidi— Pomessory  rint  oiGovernment— 
E|ectmefit— Liiiutation--ETideiice  (Reception 

'  of— on  appeal). 


On  Appeal  from  the  High  Court'of  Judi- 
Cdiure  of  Calcutta, 

Gunga  Gobind  Mundul  and  otheK 

versus 

The  Collector  of  the  24-Pergunnahs,  Prince 
Gbolam  Mahomed,  and  others. 

There,  is  no  relation  of  landlord  and  tenant  between 
the  Government  and  the  owner  of  khas  mehals  in  the 
34-Pergiinnahs.  The  Utter  is  the  landlord  to  the  ryots, 
and  is  not  himself  a  ryot.  The  right  and  title  of  the 
Goireminent  is  to  the  rent,  but  does  not  include  a  right 
to  the  possession  of  the  lands,  though  such  a  right 
tni^ht  arise  by  forfeiture  or  extinction  of  the  owner- 
slup^  and  the  onus  is  on  the  Government  to  prove  its 
claim  to  the  possession  of  the  lands. 

A  disfHite  between  two  private  owners,  whether  as  to 
boundaries  or  lands,  cannot  divest  the  title  of  either  to 
possession  in  ^vor  of  the  Government,  if  the  Govern- 
ment  have  merely  a  rent  or  jumma.  The  title  to  sue 
for  dispossession  of  the  lands  belongs  in  such  a  case  to 
the  owner  whose  property  is  encroached  upon.  If  he 
suffers  his  right  to  be  barred  b^^  limitation,  tne  practical 
epeot  IS  the  extinction  of  iiis  title  in  favor  of  the  party 
io  possession  ;  but  his  cause  of  action  cannot  be  kept 
93&!t^  longer  than  the  le^l  period  of  limitation  of  12 
years  by  the  expedient  of  mducing  the  Collector  to  make 
common  cause  with  him. 

The  provision  in  the  Code  of  Civil  Procedure, 
which  requires  Judges  who  admit  fresh  evidence  on  an 
appeal  to  record  tl^ir  reasons,  though  not  a^  condition 
precedent  to  the  reception  of  the  evidence,  is  ^et  one 
tliat  ought  at  all  times  to  be  strictly  complied  with. 

This  is  an  appeal  from  a  decree  of  the 
High  Coart  of  Judicdture  at  Calcutta, 
ivhich  reversed  a  decision  of  the  Civil  Court 
d  the  34-Pergunnahs  in  favor  of  the  appel- 
lants. The  suit,  the  decision  in  which 
gives  rise  to  the  present  appeal,  was  brought 
by  the  Collector  of  the  24*Pergannahs  on 
behalf  <^  the  Government  of  India,  against 
QiSBga  Gobkid  Mundul  and  Sree  Mutty 
Romoonee  Dossee,  described  as  defendants, 
and  Prince  Gholam  Mahomed  and  cer- 
tain other  persons,  members  of  the  Mundul 
family*  named  in  the  plaint,  and  described 
as  the  occupiers  of  five  cottahs  of  the  dis- 
puted land,  who,  together  with  the  Prince, 
are  also  described  as  proformd  defendants. 

The  Prince,  though  called  a  pro-formd 
defendast,  is  really  one  of  the  persons  prin- 
dpally  interested  in  the  subject  in  dispute. 
His  title  is  adverse  to  that  of  the  Munduls, 
and  he  is  making  common  cause  with  the  Col- 
lector. On  what  ground  he  is  ins^ed  as  a 
defendant,  it  is  not  easy  to  discover. 

Vol  VII. 


The  Prince  had  instituted  three  suits  for 
the  recovery  of  the  property  which  is  the 
subject  of  this  suit  against  the  appellants. 
He  divided  his  claim  into  three  suits,  in 
conformity  to  the  rules  of  procedure  estab- 
lished in  the  Courts  of  the  country,  in  con- 
sequence of  the  separate  interests  of  differ- 
ent members  of  the  Mundul  family,  in  por- 
tions of  his  property,  of  which  his  claim 
embraced  the  whole.  The  suits  of  the 
Prince,  numbered  43,  44,  and  45  of  1857, 
raise  precisely  the  same  question  as  that 
which  is  raised  in  the  suit  of  the  Collector 
before  mentioned,  viz,,  whether  the  lands 
sought  to  be  recovered  formed  part  of  holding 
No.  I,  and  were  part  of  that  portion  of 
Colonel  Green's  estate  which,  as  the  Prince 
contends,  has  passed  to  him  by  title.  In  aH 
the  four  suits,  the  decision  was  agsunst  the 
plaintiff  in  the  Civil  Court.  In  the  judg-' 
ment  of  the  High  Court  it  is  stated  r  ''  It  has 
been  admitted  by  the  Counsel  on  both  sides 
that  in  the  Court  below  all  parties  agreed  that 
this  appeal  (that  is,  the  appeal  in  the  Col- 
lector's suit)  and  appeals  Nos.  132,  123,  and 
124  (that  is,  in  the  Prince's  causes),  should 
be  heard  together  and  treated  as  one  consoli- 
dated case,  and  that  all  the  evidence  should 
be  taken  as  in  one  cause." 

In  the  Collector's  suit  alone  is  there  any 
appeal  ?  That  suit,  though  it  asks  ''  a  declar- 
ation overruling  the  plea  of  a  rent-free 
tenure,"  which  is  not  properly  the  subject 
of  that  jurisdiction,  is  properly  treated  in 
the  Civil  Court  as  an  ejectment-suit,  and  it 
was  admitted  by  Mr.  Forsyth,  who  appears 
for  the  Collector,  to  be  a  suit  in  the  nature 
of  an  ejectment-suit.  For  such  a  suit,  which 
supposes  that  the  plaintiff  was  put  out  of  pos- 
session, it  is  necessary  for  him  to  allege  and 
prove  his  title  to  the' possession.  The  Col- 
lector sues  for  the  Government,  being  enti- 
tled To  sue  to  enforce  their  claim  to  the 
possession.  It  appears,  however,  in  this 
suit,  that  l>oth  the  Prince  Ghoiam  and  the 
first  and  second  Munduls  claim  derivatively 
from  the  same  person,  Mr.  Johnson;  the 
judgment  of  the  High  Court  finds,  as  a  fact, 
that  ^'  the  property  was  originally  the  pro- 
perty of  Mr*  Johnson."  By  this  word 
'  property'  here  is  evidently  meant  absolute 
ownership,  though  it  may  be  by  a  grant 
from  the  Fast  India  Company,  as  the  eemin- 
dars  of  the  24-Pergunnahs.  The  well-known 
cases  of  Gardner  versus  Fell,  and  Freeman 
versus  Fairlie  (j^^  i  Moore's  Indian  Appeals, 
pp.  299  and  305),  and  the  observations  of. 
Lard  Lyndharst  in  the  latter  case  on  the  sub-  * 
ject  of  pottahs,  exclude  any  supposition  that 


a2 


,Privy 


THE  WEEKLY  REPORTER. 


Council, 


\SdM 


such  absolute  ownership  of  lands  by  private 
persons  could  not  exist  at  that  time  in  that 
part  of  India,  as  against  any  claim  of  the 
Government  to  possession  of  the  lands.  In 
the  latter  case  his  Lordship  terms  "the 
rent,"  "  a  jumma  or  tribute,"  and  says : "  The 
pottah,  therefore,  proves  no  part  of  the  title, 
It  is  the  conveyance  that  gives  parties  a 
right  to  claim  the  pottah.'*  The  pottah  is 
evidence  of  title.  If  there  were  anything 
In  the  nature  of  the  title  of  the  Government 
to  lands  in  the  24-Pergunnahs,  or  any  usage 
or  custom  in  force  there,  which  gave  a  less 
permanent  interest  to  the  possessors  of  pro- 
prietary right,  some  authority  for,  or  some 
evidence  of,  such  a  variation  from  and  limita- 
tion of  the  general  law  should  have  been 
adduced  to  their  Lordships.  Their  Lord- 
ships themselves  are  aware  of  nothing  to 
take  these  titles  out  of  the  operation  of  the 
principles  established  by  the  cases  above  re- 
ferred to ;  consequently,  upon  the  evidence 
in  this  cause,  it  appears  that  the  Govern- 
ment had  not,  at  the  time  of  Johnson's  pos- 
session of  block  No.  I,  any  title  to  the  pos- 
session of  these  lands.  If,  as  the  Govern- 
ment contend,  these  lands  were  rent-paying 
lands,  the  title  of  the  Government  was  sim- 
ply to  the  rent,  the  nature  of  which  was  that 
of  a  jumma  or  tribute ;  and,  if  the  holders 
of  these  lands  asserted  then,  or  subsequent- 
ly, a  groundless  claim  to  hold  them  free  of 
rent  as  lakheraj,  that  claim  would  not  de- 
stroy their  proprietary  right  in  the  lands 
themselves,  but  simply  subject  their  owners 
to  liability  to  be  sued  in  a  resumption- 
suit,  the  object  of  which  is,  not  to  obtain 
a  forfeiture  of  the  lands,  but  to  have  a 
decree  against  the  alleged  rent-free  tenure 
Involving  the  measurement  and  assessment 
of  the  lands,  and  the  liability  of  the  person 
in  possession,  if  he  wishes  to  retain  posses- 
sion, to  pay  the  revenue  so  assessed.  If,  at 
any  period  during  Johnson's  possession  of 
these  lands,  or  subsequently,  a  title  to  the 
possession  of  thfe  lands  themselves  had 
accrued  to  the  Government,  by  any  act  or 
omission  on  the  part  of  the  owners  of  the 
lands  working  a  forfeiture,  that  title  should 
have  been  alleged  and  proved.  But,  so  far 
from  this  being  attempted  to  be  established, 
the  Collector  treated  the  lands  as  belonging, 
by  title,  to  the  holding  of  the  Prince,  and  the 
Prince  as  fulfilling  the  ordinary  obligations  of 
the  owner  of  the  land  to  pay  the  rent  or 
jumma  of  them .  The  title  of  Richard  Johnson 
existed  in  1783,  and  from  that  time  down- 
Vards  there  is  no  proof  of  any  Act  entitling 
the  Government  to  take   possession  of  the 


lands ;  there  is  no  evidence  on  whid  w 
reliance  can  be  placed,  that  the  titk  of  As 
Munduls,  be  it  what  it  may,  commenced  br 
violence ;  but,  assuming  that  such  prod eii» 
ed,  in  what  way  can  a  dispute  betweeoai 
private  owners,  whether  as  to  boundaiiest 
lands,  divest  the  title  of  either  to  possena 
in  favor  of  the  Government,  if  the  htt 
have  merely  a  rent  or  jumma  ?  The  tick  ts 
sue  for  dispossession  of  the  lands  bdoogi 
in  such  a  case,  to  the  owner  whose  {mipeni 
is  encroached  upon ;  and,  if  he  suffen  te 
right  to  be  barred  by  the  Law  of  Limitatioi. 
the  practical  effect  is  the  extinction  d  k 
title  in  favor  of  the  party  in  posseeiB* 
see  Sel.  Rep.,  Vol.  VI.,  p.  139,  dtediaMi 
Macpherson,  3rd  £d.,  p.  81.  Now,  inifa 
case,  the  family  represented  by  the  ipfiet- 
lants  is  proved  to  have  been  upwards^ 
thirty  years  in  possession.  The  High£oB 
has  decided  that  the  Prince's  title  is  hvnt 
and  the  effect  of  that  bar  must  openie  i 
favor  of  the  party  in  possession. 

The  title,  then,  of  the  Prince  to  item 
these  lands  as  against  the  Munduls  is  ttm 
guished;  then  how  can  the  extinction  ofik 
proprietary  owner's  right  in  fa\x)r  ofi 
party  in  possession  confer  any  right  to  p» 
session  simply  on  another  person  not  hifii| 
a  title  in  remainder,  if  he  had  not  a^ 
to  possession  whilst  the  right  and  reaB^ 
remained  ?  Supposing  that,  on  the  aa» 
tion  of  the  title  of  a  person  having  a  linisi 
interest,  a  right  to  enter  might  arise « 
favor  of  a  remainderman  or  a  reveisi(« 
the  present  case  has  no  resemblance  to^ 
The  interest  of  the  person  In  possess*  • 
not  a  limited,  but  an  absolute,  interest  ;tk 
title  to  the  lands  is  one  inheritance,  theaj 
to  the  kheraj  or  rent  is  another.  Thoifl 
these  lands  are  termed  khas  mehals,  j^tktf 
is  no  proof  in  this  case  of  any  relation  ■ 
landlord  and  tenant  ever  existing  betn^ 
Johnson  and  the  Government;  Johnsoi'f 
pears  to  have  been  the  absolute  owner,  asd* 
reversion  to  have  existed  in  the  Govera** 
It  is  not  the  case  of  a  lease  at  all,  still  k«» 
a  lease  of  temporary  duration  ;  itisthccJj 
of  an  absolute  ownership  of  the  lands  ;w 
the  title  of  the  Government  rather  rescmbta 
a  seignory  than  that  of  a  lessor  with  a  it^ 
sion. 

In  the  Civil  Court  the  title  of  the  Colw 
or  to  sue  was  put  upon  the  ground  rf  * 
relation  of  landlord  and  tenant;  and  of* 
right  of  the  landlord  to  sue  in  order »pj^ 
tect  his  tenant,  and  to  assert  his  title  as  \^ 
lord.  But  such  is  not  the  real  J^^**^^ 
tween  the  parties  which  the  evidence  disc** 
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Prince  Gholam  took  by  conveyance  from 
Brown ;  he  states  his  title  to  have  been  deri- 
vative from  Johnson,  who  conveyed  to  Green, 
cvho  conveyed  to  Brown,  who  conveyed  to  the 
Prince^  a  title  to  the  absolute  ownership  never 
interrupted. 

There  is  no  relation  of  landlord  and  tenant 
^n  such  a  case  between  the  Government  and 
die  owner ;  the  absolute  owner  is  the  landlord 
'X>  the  ryots,  and  is  not  himself  a  ryot.  The 
Government  has  a  title  to  the  rent  or  jumroa. 
By  whatever  name  it  be  called,  the  right  and 
title  IS  to  the  rent  substantially;  it  does  not 
include  a  right  to  the  possession  of  the  lands, 
though  such  a  right  might  arise  by  forfeiture 
or  extinction  of  the  ownership. 

It  is  of  the  utmost  consequence  in  India 

that  the  security  which  long  possession  affords 

should    not    be    weakened.    Disputes    are 

constantly    arising    about    boundaries    and 

about    the    identity    of    lands — contiguous 

owners  are  apt  to  charge  one  another  with 

encroachments.     If  twelve  years'  peaceable 

and  uninterrupted  possession  of  lands,  alleged 

to  have  been  enjoyed  by  encroachment  on  the 

adjoining  lands,  can  be  proved,  a  purchaser 

may  take  that  title   in  safety;    but,   if  the 

party  out  of  possession  could  set  up  a  sixty 

years'  Law  of  Limitation,  merely  by  making 

common  cause  with  a  Collector,  who  could 

enjoy  security  against  interruption  ?   The  true 

answer  to  such  a  contrivance  is,  the  legal 

right  of  the  Government  is  to  its  rent;  the 

lands   are    owned  by  others :    as  between 

private  owners  contesting  inter  se  the  title  to 

the  lands,  the  law  has  established  a  limitation 

of  twelve  years;  after  that  time,  it  declares, 

not  simply  that  the  remedy  is  barred,  but  that 

tile  title  is  extinct  in  favor  of  the  possessor. 

The  Government  has  no  title  to  intervene  in 

SQcb  contests,  as  its  title  to  its  rent  in  the  nature 

of  jumma  is  unaffected  by  transfer  simply  of 

proprietary  right  in  the  lands.     The  liability 

of  the  lands  to  jumma  is  not  affected  by  a 

transfer  of  proprietary  right,   whether  such 

transfer  is  effected  simply  by  transfer  of  title 

or  less  directly  by  adverse  occupation  and  the 

Law  of  Limitation. 

Their  Lordships  are,  therefore,  of  opinion 
that  this  dispute  as  to  the  identity  of  the 
lands,  which  is  substantially  the  cause  of 
action  of  the  Prince  alone,  cannot  be  kept 
alive  longer  than  the  legal  period  of  limiU- 
tion  of»  twelve  years,  by  the  expedient  of 
inducing  the  Collector  to  make  common  cause 
with  him.  The  judgment  appealed  against 
says:  ''If  the  Government  recover  against 
the  defendants,  the  Prince  substantially  re- 
covers also."  But  the  Prince  has  never  sur* 
rendered  or  intended  to  surrender  l(is  estate  to 

if* 


the  Government.  He  has  simply  taken  a 
new  pottah ;  that  pottah  is  not  the  title, 
but  the  evidence  of  title.  If  the  title  of 
the  Prince  to  possession  was  inconsistent 
with  a  title  in  the  Government  to  the  pos- 
session, and  the  Law  of  Limitation  has  extin- 
guished that  title  of  the  Prince  in  favor  of 
the  Munduls,  the  defendants,  their  Lordships 
are  entirely  at  a  loss  to  see  in  the  arrange- 
ment between  the  Collector  and  the  Prince 
any  ground  in  law  or  equity  for  making  a 
decree  which  substantially  restores  him  to 
what  he  has  lost  by  laches,  supposing  the 
title  under  which  he  claims  to  have  been 
originally  good. 

If,  however,  it  were  considered  that  the 
Collector  could  sue  for  the  possession  of  the 
lands  upon  the  title  shown  to  be  in  the 
Prince,  or  that  the  Prince,  by  reason  of  the 
suit  being  in  the  Collector's  name,  could  get 
the  benefit  of  the  sixty  years'  limitations, 
the  question  whether  the  respondents  have 
proved  a  title  sufficient  to  evict  the  appellants 
from  the  lands  in  dispute  would  still  remain 
to  be  decided.  The  Collector  rests  on  the 
title  of  the  Prince.  That  title  is  derivative 
through  mesne  transfers  from  Johnson.  The 
place,  the  Sahiban  Bageecha,  is  said  to  have 
been  the  residence  of  European  gentlemen. 
It  seems  probable  that  both  Johnson  and 
Green  were  British  subjects;  if  they  were 
British  subjects,  these  lands  could  not  have 
been  orally  conveyed  by  Johnson  to  Green. 
It  is  not  shown,  therefore,  by  the  plaintiff,  ou 
whom  the  burden  of  proof  lies,  that  the 
entries  in  the  register  could  of  themselves 
operate  as  a  conveyance.  They  must,  at  the 
highest,  amount  only  to  evidence  from  which, 
with  other  maUers,  a  conveyance  might  be 
presumed.  Had  the  possession  of  the  lands 
been  enjoy<^d  by  virtue  of,  and  consistently 
with,  the  title  asserted  by  the  plaintiffs,  there 
wouffl  have  been  legal  grounds  for  making 
such  a  presumption  ;  but  there  has  been  a 
long  adverse  possession,  and  there  is  no  suffi- 
cient proof  of  a  contemporaneous  possession 
consistent  with  the  title  insisted  on  by  the 
plaintiffs.  The  presumption  of  a  conveyance- 
is  resorted  to,  when  such  presumption  is 
made  to  support  a  long  possession  ;  but  here 
it  would  be  applied  to  defeat  a  long  pos- 
session. If  possession  be  not  consistent  with 
a  title  which  is  to  be  supported  by  a  presump- 
tion of  a  former  conveyance,  that  very  pos- 
session would  furnish  ground  for  building 
another  presumption  on  the  first,  m.,  of  a 
subsequent  re-transfer  or  re-conveyance.  In 
such  a  case,  '  therefore,  as  the  present^ 
the  defective  link  in  the  claimant's  title 
cannoti  in  the  opinion  of  their  LordshipSi  bo 
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supplied  by  presumption.  Then,  as  it  is 
not  shown  that  these  lands  could  have 
been  transferred  orally,  and  as  no  direct 
evidence  exists  of  a  conveyance,  and  as  the 
state  of  the  possession  does  not  support  a 
presumption  of  one  having  existed,  the 
question  which  is  asked  by  the  Judge  of  the 
Civil  Court  as  to  the  missing  link  is  at 
once  pertinent  and  unanswered.  Again,  the 
.title  from  Green  to  Brown,  the  immediate 
vendor  to  the  Prince,  has  not  been  traced  or 
proved.  It  has  been  assumed  that  it  is 
sufficient  for  the  respondents  to  establish 
that  the  lands  were  part  of  the  rent-paying 
lands  comprised  in  holding  No.  i .  But  even 
this  fact  has  not,  in  their  Lordships'  opinion, 
been  satisfactorily  made  out.  Both  parties 
agree  that  the  lands  in  dispute  lie  in 
block  No.  I,  which,  by  the  chittas  of  1783, 
appears  to  have  belonged  to  Johnson,  and  to 
have  contained  46  beegahs  10  cottahs.  The 
inference  which  the  respondents  draw  from 
the  Register  book  at  p.  213  is  that  this 
parcel  of  46  beegahs  10  cottahs  was  subject 
to  a  jumma  of  Rs.  39-13-0;  that  it  had 
•been  transferred  before  18 16  from  Johnson 
to  Green;  that  a  fresh  pottah  for  it  was  then 
granted  in  the  name  of  Green ;  and  that  it  is 
identical  with  the  joint  holding  mentioned  in 
the  terij  of  1833  under  the   head  of  Per* 

rnnah  Khaspore  at  p.  38  of  the  Appendix, 
is,  however,  clear  on  the  face  of  the  terij 
that  that  holding  had  been  supposed  to  com- 
prise only  30  beegahs ;  that  on  a  re-measure- 
ment it  had  been  found  to  comprise  4a  and 
a  fraction;  and  that,  in  consequence  of  the 
re-measurement,  the  jumma  of  Rs.  39-15 
bad  been  raised  to  Rs.  56-14-1.  But  np 
satisfactory  or  consistent  explanation  has 
been  given  how  or  why  a  holding,  which 
in  1 8 16  was  taken  to  contain  46  beegahs  10 
cottahs,  and,  as  such,  was  assessed  at  Rs.  39- 1 5, 
was  at  some  intermediate  period  between 
that  date  and  1833  taken  to  contain  only  30 
beegahs;  and  having,  on  re-measurement, 
been  found  to  contain  43  beegahs  and  16 
oottahSi  was  treated  as  subject  to  a  higher 
jumma  than  that  assessed  upon  it  when  it 
was  supposed  to  be  46  beegahs  10  cottahs. 
Mr,  Forsyth  thought  that  there  must  have 
been  two  measurements,  of  which  the  first, 
being  inaccurate,  had  reduced  the  quantity  of 
land  to  30  beegahs— and  that  the  first 
estimate  of  46  beegahs  10  cottahs  was  a 
GOi^ectural  one.  It  does  not,  however,  seem 
probable  that,  if  this  original  estimate  had 
been  tested  by  measurement,  the  measure- 
*ment  would  have  been  so  inaccurately  made. 
Agnin,  Sir  Rotmdel  Palmer's  theory  is  that 
the  original  block  No.  i  may  haVe  contained 


some  16  beegahs  and  10  cotl^  of  lotis 
lands;  that  the  rent-paying  lands  «k. 
therefore,  taken  to  be  only  30  beegda^  It 
were  found,  on  re-measarement,  to  be  41 
beegahs  and.  1 6  cottahs.  This  theory  oifb 
that  block  No.  i  contained,  in  fa£t,abott§| 
beegahs  of  land.  The  learned  Jndgesflf^ 
High  Court  admit  the  difficulty,  buti^  te 
it  is  not  insuperable,  and  seem  to  incteii 
some  such  explanation  as  that  offered  if  ft 
Forsyth.  These  'hypotheses»  which  vt « 
consistent,  are  all,  in  their  Lordships'  opaoi 
of  too  conjectural  a  character  to  be  recnrt 
in  explanation  of  an  admitted  difiknl^/i 
order  to  defeat  a  title  founded  on  lo^ 
possession.  It  may  be  observed,  too,  dntii 
of  them,  and  indeed  the  Regista  ki 
itself,  are  not  consistent  with  the  case  ni 
by  the  Collector  in  his  plaint,  whidj 
founded  upon  the  transfer  of  the  46  beegii 
10  cottahs,  less  3  beegahs  and  a  fru^ 
from  Johnson  to  Green.  The  qudstioo  dh 
identity  of  these  lands  appears  to  their  ~ 
ships  to  be  one  of  extreme  doubt  and 
culty.  They  are  by  no  means  prepared  oif 
that  the  appellants  have  made  out  tbtii 
lands  in  dispute  are  identical  with  the  pana 
of  the  conveyance  under  which  thej  cba 
title ;  or  have  proved  a  title  under  which  if 
could  recover  if  they  were  out  of  pos» 
But  the  burden  of  proof  is  on  the  reipei^ 
ents — it  is  for  them  to  establish,  by  sof 
and  satisfactory  evidence,  the  identity  dh 
lands  conveyed  to  the  Prince  by  BrowB  «l 
those  sought  to  be  recovered  from  the  iff'- 
lants;  and  their  Ix>rdships  are  of  o[' 
that  they  have  failed  to  do  so.  If  tM 
Lordships  had  thought  otherwise,  and  dt 
the  cause  was  to  be  determined  upon  pnxtf ' 
this  identity,  they  would  have  felt  it  veif 
difficult  to  refuse  to  send  the  cause  dovnif 
a  new  trial.  For  the  strength  of  the  » 
spondents'  case  is  the  Register  book;  ^ 
book  was  first  produced  in  the  Appellate  Go^ 
under  circumstances  in  which  the  appdh* 
may  have  been,  in  some  measure,  ta&oilp 
Isurprise;  and  they  may,  in  the  docoi^ 
produced  in  suppoit  of  their  unsuccessfri  v 
plication  for  review,  have  the  means  o£«* 
ing  the  inferences  to  be  drawn  fron  tW 
book.  Objection  to  reception  of  those  AbK 
ments  here  was  taken  and  allowed  ;  and  » 
Lordships  have  excluded  them  frMi  ** 
consideration.  Upon  the  whole  case,  boteiil 
and  for  the  reasons  already  given,  their  IJ* 
ships  are  satisfied  that  the  suit  of  iheCBft^ 
or  was  properly  dismissed  by  the  Zillah  Coi^ 
and  that  this  judgment^  notwitfastandisf  ^, 
fresh  evidence  prodaced»  ought  to  havebi^ 
affirmed  by  the  High  Court 
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Their  Lordships  wish  it  to  be  understood 
that  this  judgment  lefaves  the  subject  of  the^ 
Uability  of  these  lands  to  be  assessed  for' 
jumma  wholly  untouched.  All  that  they 
decide  is  the  question  of  proprietary  right 
as  between  the  contending  private  owners. 

It  may  be.  right  to  observe  that,  in  their 
Lordships'  opinion,  the  provision  in  the  Code 
of  Procedure,  which  requires  the  Judges  who 
admit  fresh  evidence  on  an  appeal  to  record 
their  reasons,  though  not  a  condition  prece- 
dent to  the  reception  of  the  evidence,  is  yet 
one  that  ought  at  all  times  to  be  strictly  com- 
|)lied  with.  It  is  a  salutary  provision,  which 
operates  as  a  check  against  a  too  easy  recep- 
tion of  evidence  at  a  late  stage  of  litigation, 
and  the  statement  of  the  reasons  may  inspire 
confidence  and  disarm  objection.  Their  Lord- 
ships will  humbly  advise  Her  Majesty  that 
the  decision  of  the  High  Court  be  reversed 
with  costs ;  and  that  the  decision  of  the  Civil 
Court,  so  far  as  It  dismisses  the  plaintiffs' 
suit  with  costs,  be  affirmed,  and  that  this  ap- 
peal be  allowed  with  costs. 


The  4th  March  1867. 

Present : 

Master  of  the  Rolls,  Sir  J.  W.  Colvile,  Sir  R. 
T.  Kindersley,  and  Sir  L.  Peel. 

Hindoo  Law  (Mitakshara)  —  Inheritance— Sis- 
t^t  Son— Hindoo  widow— Sntt  1^  Rever- 
aioner. 

On  Appeal  from  the  laie  Sudder  Dewanny 
Adawlui  at  Agra, 

Thakoor.iin  Sahiba  and  another 

versus 

Mohun  Lall  and  others. 

According^  to  the  Mitaksbara,  a  sister's  son  canno^ 
inherit. 

.  A  person  bavuir  onl^jr  a  costingent  estate  during  the 
lifetime  of  a  Hindoo  widow  is  permitted  to  sue  simply 
on  the  ground  of  the  necessity  that  the  contingent  rever- 
sioner may  be  under  of  protecting  his  contingent  inter- 
est. It  is,  therefore,  essential  to  see  that  he  has  such 
an  estate  as  entitles  him  to  come  in  in  that  way,  i .  r., 
that  he  holds  the  character  which  he  professes. 

THBia  Lordships  have  authorized  me  to 
state  that,  in  their  opinion,  the  preliminary 
objection  which  has  been  talcen  to  the  main- 
tenance of  this  suit  must  prevail.  It  un- 
questionably lay  upon  the  plaintiff,  Mohun 
LaU«  one  of  the  respondents,  to  show  that 
lio  had  a  right  to  sue.    The  suit  is  of  a 


peculiar  nature,  because  it  is  one  brought  by 
a  person  who,  even  if  his  own  case  were 
true,  might  probably  never  have  an  interest 
in  the  property,  inasmuch  as  he  can  have 
only  a  contingent  estate  during  the  lifetime 
of  the  appellant  Thakoorain.  Such  a  suit 
is  permitted  simply  on  the  ground  of  the 
necessity  that  the  contingent  reversioner 
may  be  under  of  protecting  his  contingent 
interest.  It  is,  therefore,  essential  to  see 
that  he  has  such  an  estate  as  entitles  him  to 
come  in  in  that  way — in  other  words,  that 
he  holds  the  character  which  he  professes  to 
hold. 

Now,  the  admissions  which  have  been  pro« 
perly  and  candidly  made  at  the  Bar  have 
reduced  the  question  to  a  very  narrow  con^ 
pass.  As  the  suit  was  originally  launched, 
and  upon  the  face  of  the  plaint  there  was 
some  uncertainty  as  to  the  mode  in  which 
the  parties  sought  to  establish  their  title, 
there  was  apparently  some  confusion  in  the 
mind  of  the  pleader  whether  Inderjeet  or  his 
father  was  what  we  call  the  **  propositus^*' 
and  whether  it  was  not  sufficient  to  deduce 
a  title  to  Inherit  from  the  father.  Before 
the  case  reached  the  Sudder  Court,  that 
confusion  had  been  dispelled,  and  the  Judges 
of  that  Court  (as  appears  by  their  judgment) 
considered  the  case  on  the  assumption  thai 
Inderjeet  was,  as  he  no  doubt  was,  the 
** proposUuSy*  and  that  the  respondent  had 
to  show  that  he  was  in  the  line  of  heirs  to 
him. 

The  admission,  however,  which  Mr. 
PifFard  made  at  the  Bar  to-day,  implies  that 
the  learned  Judges  of  that  Court  decided  in 
favor  of  the  respondent  upon  a  ground 
which  is  no  longer  tenable.  They  treated 
him  as  having  an  interest,  on  the  ground 
that,  being  a  sister's  son,  he  comes  within 
the  category  of  the  cognates  or  bandhus. 
That  view  is  now  abandoned,  and,  therefore, 
the  question  is  narrowed  to  that  raised  by 
the  very  ingenious  argument  of  Mr.  Piffard, 
viz.,  whether,  upon  the  true  construction  of 
the  Mitaksbara,  the  sister's  son  does  not 
come  in  as  one  of  the  earlier  class  of  heirs 
known  as  Sapindas  ? 

We  think  ihat,  if  this  question  were  res 
iniegra,  and  to  be  determined  on  a  constmc* 
tion  of  the  Mitaksbara  alone,  there  would 
be  considerable  difficulty  in  coming  to  the 
conclusion  to  which  Mr.  Piffard  would  bring 
us.  There  is,  no  doubt,  some  foundation  for 
the  ingenious  arguments  which  he  has  ad- 
dressed to  us.  it  is,  perhaps,  a  startling 
anomaly  that,  whilst  among  the  cognates  the 
aunt's  sons  are  included,  the  sister's  song 
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should  be  altogether  excluded  from  the  in- 
heritance ;  and  there  is  also  something  plau- 
sible in  the  argument  which  he  has  founded 
upon  the  fourth  article  of  the  fifth  Section, 
which  says  that,  "  on  failure  of  the  father's 
descendants^  the  heirs  are  successively  the 
paternal  grandmother,  the  paternal  grand- 
father, the  uncles,  and  their  sdtis."  The, 
•difl&culty,  however,  that  occurs  on  the  words 
"  on  failure  of  the  father's  descendants"  is 
really  not  insuperable,  because  they  may 
well  be  taken  to  import  the  failure  of  the 
•father's  descendants,  who,  according  to  the 
rules  expressed  in  the-  treatise,  are  capable  of 
inheriting.  Indeed,  unless  so  qualified,  they 
would  give  by  implication  a  right  to  inherit, 
•not  only  to  sister's  sons,  but  to  sisters  who, 
ex  concessisy  are  excluded  from  the  inherit- 
ance. 

Mr.  Piffard's  argument  had,  in  truth,  a 
sort  of  double  aspect.  At  first  he  dwelt  a 
good  deal  upon  the  authority  of  the  author 
of  the  treatise  called  Vyavahara  Mayukha; 
but  afterwards  he  fell  back  upon  the  author- 
ity of  Balambhatta  and  Nanda  Pandita. 
The  two  authorities  are  not  consistent.  We 
may  at  once  dismiss  that  of  the  Mayukha, 
by  saying  that  that  treatise,  though  received 
in  the  Bombay  Presidency,  appears  to  be  of 
no  authority  in  the  districts  the  law  of  which 
has  now  to  be  applied.  It  is  further  to  be 
observed  that,  if  received,  it  would  not 
support  the  contention  of  Mr.  Piffard,  be- 
cause it  gives  the  right  of  heirship  to  the 
sister  herself,  and  not  merely  to  the  sister's 
son,  and  puts  the  sister  after  the  paternal 
grandmother  and  between  the  paternal 
grandmother  and  the  paternal  grandfather. 

The  other  argument,  that  on  which  Mr. 
Piffard  finally  rested  his  case,  is  shortly  this : 
The  seventh  Article  of  the  fourth  Section  of 
the  second  Chapter  of  the  Mitakshara^says : 
''  On  failure  of  brothers  also,  their  sons 
share  the  heritage  in  the  order  of  the  re- 
spective fathers."  Two  ancient  commenta- 
tors, Balambhatta  and  Nanda  Pandiia,  held 
that  the  words  ''their  sons  share  the  heritage" 
are  to  be  construed  so  as  to  include  the 
daughters,  as  well  as  the  sons  of  brothers  and 
the  sons  and  daughters  of  sisters;  and  Mr. 
Piffard  would  have  us  adopt  this  construction. 
But  the  Article  clearly  Implies  that  the 
.parent,  if  in  existence,  is  to  take  the  succesr 
sion.  Accordingly,  the  two  Hindoo  com- 
mentators {see  the  note  on  Section  i  o.  Article 
i)  would  include  sisters  in  the  term 
"  brothers,"  and  give  them  a  place  in  the  line 
.of  succession.  Biji  Mr.  Piffard  is  constrain- 
ed to  admit  that  sisters  are  excluded.    In 


fact,  it  would  not  suit  his  client's  cue  tDi^ 
mit  them. 

On  the  other  hand»  if  ''  brothers''  seie 
be  taken  simply  as  ''  brothers,"  and  "  tba 
sons"  as  brothers'  sons,  the  text  of  lb 
Mitakshara  is  perfectly  clear;  ai^  ik 
first  Clause  of  the  fifth  Section  shows  ia 
on  the  failure  of  brothers'  sons,  G«fiis 
share  the^estate,  the  paternal  graodauAff 
being  the  first  person  of  that  class  of  \m 
who  take  the  estate.  Again«  were  ik 
arguments  in  favor  of  the  conslreciiB 
which  Mr.  Piffard  would  put  iqm  Ai 
Mitakshara  far  stronger  than  tbej  ndr 
are,  their  Lordships  would  nevedbda 
have  an  insuperable  objection,  by  4  d(» 
sion  founded  on  a  new  constroctioi  tt 
the  words  of  that  treatise,  to  nm  cooler 
to  that  which  appears  to  them  to  be  ibc 
current  Of  modern  authority.  To  alter  ^ 
Law  of  Succession  as  established  by  a  uiiiM 
course  of  decisions,  or  even  by  the  dicttif 
received  treatises,  by  some  novel  mtefpfCft* 
tions  of  the  vague  and  often  conffictif 
texts  of  the  Hindoo  commentators,  woaldk 
most  dangerous,  inasmuch  as  it  would  » 
settle  existing  titles. 

Of  what  mav  be  called  the  modem  aotiaF 
ities  we  have  first  the  decision  of  tk 
Sudder  Dewanny  Adawlut,  at  Calcutti,a 
1806.  It  is  impossible  to  read  that  ctf 
without  seeing  that  the  point  was  des^ 
raised  before  the  Court,  which  at  that  tiae 
consisted  of  Judges  who  were  considaii 
authorities  on  Hindoo  Law.  That  deciiB 
has  received  the  high  sanction  dt  SirWtlBa 
Macnaghten  ;  it  is  also  cited  by  Sir  ThotH 
Strange,  and  it  has  ever  since  been  consider 
ed  to  be  a  correct  exposition  of  the  IR 
Nor  can  it  be  said,  as  was  suggested  by  ft 
Piffard,  that  all  the  subsequent  aothorifi 
rest  upon  this  decision,  which  he  attnbdtri 
in  part  to  the  inability  of  English  JodgB 
fully  to  appreciate  and  appij  the  terms  4t 
the  Hindoo  treatises.  For  at  page  85  of  tH 
second  volume  of  Mr.  AiacnaghHrit 
'  Principles  and  Precedents,'  we  havtii 
bywusta  or  opinion  of  the  Pundit  of  Zitt 
Behar,  purporting  to  interpret  the  teittf 
Jagnavulkya,  and  making  no  refefctfl 
whatever  to  this  decision  of  the  SodM 
Court.  He  there  puts  sister's  sons  otf  V 
the  category  in  which  Mr.  Piffard  wooldi^ 
elude  them  ;  although,  erroneously  pfl^ 
haps,  he  puts  them  among  the  ^mM 
or  distant  kindred.  Again,  from  the  ]fi 
case  produced  at  the  Bar,  we  find  dtf 
the  Agra  Court,  overruling  its  dedii* 
in  this  case,    has   recently    held   thai  Al 
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sister's  son  is  not  in  the  line  of  heirs  at  all ; 
that  the  same  point  has  been  decided  at 
Madras,  and  was  recently  decided  in  the 
High  Court  of  Bengal.  It  had  previously 
been  decided  in  the  case  which  is  set  forth 
in  the  record.  Against  all  these  concurrent 
authorities,  we  have  nothing  to  set  but  the 
decision  now  under  review,  which,  it  is  ad- 
mitted at  the  Bar,  cannot  rest  upon  the 
ground  on  which  the  Judges  put  it. 

Their  Lordships  are,  therefore,  of  opinion 
that  they  must  humbly  recommend  Her 
Majesty  to  reverse  the  decrees  under  appeal, 
and  to  declare  that  the  suit  ought  to  have 
been  and-  be  dismissed  with  costs.  The 
respondent  Mohun  Lall  must  also  pay  the 
costs  of  this  appeal. 


The  8th  March  1867. 

Present : 

Sir  J.  W.  Colvile,  Sir  E.  V.  Williams,  Sir 
K.  T.  Kindersley,  and  Sir  L.  Peel. 

Trial  {qI  qnestioos  of  fact). 

On  Appeal  from  the  High  Court  of  Judi- 
cature 0/  Bengal, 

Meethun  Bebee 

versus 
Busheer  Khan  and  others. 

In  trying  a  question  of  fact,  no  Judge  is  justified  in 
acting  principally  on  his  own  knowledge  and  belief  or 
public  nimoar,  and  without  sufficient  legal  evidence. 

The  appellant  is  the  widow  of  Agha  Jan 
Khan,  a  native  of  Caubul,  who  died  domi- 
ciled at  Cuttack  in  July  1857.  Her  father 
mras  one  Bnrkhordar  Khan,  ^)so  probably  a 
Fathan  by  origin,  who,  after  carrying  on 
some  kind  of  business  at  Cuttack,  is  said  to 
have  gone  into  the  Dekhan  with  elephants, 
horses,  and  other  merchandize,  and  to  have 
died  there  in  the  early  part  of  the  present 
century.  He  left  a  widow,  Fatima,  the 
appellant,  his  only  daughter ;  and  a  son 
named  Hossein  Khan.  The  appellant  mar- 
ried first  an  Afghan,  named  Omar  Khan, 
ivho  died  some  time  in  the  year  1824;  and, 
very  shortly  after  his  -death,  she  married  his 
near  relation  Agha  Jan  Khan.  By  Omar 
Khan  she  had  a  son,  Timour  Khan,  who 
died  in  1829.  In  the  year  1831  there  ap- 
peared «t  Cuttack  one  Ismail  Khan,  who 
claimed  to  be  the  brother  of  Omar  Khan, 
and,  as  such,  entitled  to  share  in  that  por- 
tion of  his  estate  which  had  descended  to 
bis  son  Timour  Khan.  Agha  Jan  Khan  and 
the  appellant  compromised  this  claim  for  a 


sum  of  Rupees  300,  and  the  release  of  a  debt 
of  Rupees  721.  After  that  transaction  Agha 
Jan  Khan  carried  on  business  at  Cuttack, 
became  the  registered  and  ostensible 
proprietor  of  the  zemindary  talook,  which 
is  the  principal  subject  of  dispute  in  this 
cause,  and  !he  apparent  owner  of  the  other 
property  which  the  Courts  below  have  found 
to  have  belonged  to  him  at  the  time  of  his 
death. 

The  respondents  claim  to  be  the  co-sharers 
and  residuaries,  who,  accordingtothe  Mahome- 
dan  Law,  are  entitled  to  divide  the  estate 
of  Agha  Jan  Khan  with  his  widow.  They 
contend  that  Koolee  Khan,  the  common- 
ancestor,  had  two  sons,  of  whom  Morad* 
Khan  was  the  father  of  Agha  Jan  Khan, 
and  of  the  female  respondent,  Bukht  Banoo ; 
and  the  other,  Nidda  Khan,  was  the  father 
of  the  before-mentioned  Omar  Khan,  and 
Ismail  Khan;  and  that  Ismail  Khan  was 
the  father  of  the  respondents,  Busheer  Khan 
and  Moneer  Khan,  and  of  one  Goolmer  Khan> 
who  is  dead.  Claiming  under  this  title, 
they  instituted  the  present  suit  for  the  re* 
covery  of  their  respective  shares  of  the 
zemindary  and  other  properly  alleged  to 
have  belonged  to  Agha  Jan  Khan  at  the 
time  of  his  death  from  his  widow,  who  was 
in  possession  of  it. 

The  appellant  has  contested  their  title  to 
sue ;  she  has  claimed  the.  sum  of  Rupees 
20,000  as  due  to  her  from  the  estate  of  Agha 
Jan  Khan  as  the  stipulated  amount  of  her 
dainmohr,  and,  on  the  grounds  which  will 
be  hereafter  considered,  has  denied  that  any 
part  of  the  property  claimed  belonged  to  her 
late  husband.  The  first  two  questions  may 
be  very  shortly  disposed  of. 

Their  Lordships,  in  the  course  of  the 
argument,  intimated  that  they  considered  the 
title  of  the  respondents  to  be  established. 

It  has  been,  affirmed  by  the  concurrent 
judgment  of  the  two  Courts  below,  which, 
the  issue  being  one  of  fact,  their  Lordships, 
according  to  the  ordinary  course  of  this 
Committee,  would  not  disturb,  unless  they 
were  satisfied  that  it  was  wrong.  They  be- 
lieve, however,  that  it  was  right.  It  was,  no 
doubt,  difficult  for  the  appellant  to  disprove 
the  pedigree  of  a  family  whose  domicile  was 
in  Afghanistan;  and  the  omission  of  Ismail 
Khan  to  mention  in  the  petition,  which  is  in 
evidence,  his  relationship  to  Agha  Jan  Khan^ 
may  be  a  circumstance  of  suspicion.  But  it 
was  not  necessary  for  him  to  state  that  re- 
lationship in  order  to  make  out  the  title, 
which  he  was  then  asserting,  as  co-heir  of 
Omar  Khan's  son ;  and,  on  the  other  hand» 
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we  have  indisputable  evidence  that  Agha 
Jan  Khan  received  into  his  family,  and  re- 
cognized as  kinsmen,  first  Goolmer  Khan, 
and  afterwards  the  respondent,  Moneer  Khan. 
The  identity  of  that  Goolmer  Khan,  with 
the  Goolmer  Khan  of  the  pedigree,  might  be 
disputed ;  but  there  can  be  no  doubt  as  to 
the  identity  of  Moneer  Khan.  The  persons, 
therefore,  who  are  entitled  to  share  the 
estate  of  Agha  Jan  Khan  have  been  cor- 
rectly ascertained.  Again,  both  the  Courts 
below  have  held  that  the  appellant  has  failed 
to  establish  her  claim  to  the  dainmohr ;  and 
nothing  has  been  urged  on  the  present  appeal 
which  induces  their  Lordships  to  doubt 
the  correctness  of  that  conclusion.  There- 
fore the  only  substantial  question  on  this 
appeal  is,  to  what  extent,  if  any,  is  the 
property  which  is  the  subject  of  the  decrees 
in  the  Courts  below  to  be  treated  as  the 
estate  of  Agha  Jan  Khan  ? 

The  respondents,  relying  mainly  on  the 
ostensible  ownership,  insist  that  the  whole 
of  it  is  to  be  so  treated.  The  case  of  the 
appellant  is  that  no  part  of  it,  in  fact, 
belonged  to  her  husband  ;  that  it  was  acquir- 
ed from  the  proceeds  of  a  business  carried 
on  with  funds  left  by  her  father  Burkhordar 
Khan;  that  those  funds  and  that  business 
belonged  to  herself,  her  mother,  and  her 
brother  as  the  co-heirs  of  Burkhordar  Khan ; 
and  that  her  late  husband,  though  the 
*  gerent '  of  the  business,  and  the  ostensible 
purchaser  and  registered  holder  of  the 
talook,  was  a  mere  manager  and  trustee 
for  her  and  her  family. 

Of  the  issues  recorded  in  the  suit  by  the 
Court  of  first  instance,  the  second  and  the 
fourth  both  related  to  this  question  of  title 
to  the  property.  Under  the  first  of  these, 
the  respondents  had  to  prove  that  ''the 
whole  of  the  disputed  property  was  the».  own 
property  of  Agha  Jan  Khan."  Under  the 
other,  the  appellant  had  to  establish  that 
'*  the  zemindary  and  other  property  claimed 
had  been  inherited  by  her  from  her  father's, 
mother's,  and  brother's  estate,  and  belonged 
to  her;  and  that  Agha  Jan  Khan  had  no 
right  thereto." 

Both  the  Courts  below  have  held,  and 
in  their  Lordships'  opinion  properly  held, 
that  the  appellant  has  failed  to  prove  this 
last  issue,  and  to  substantiate  the  case  set 
vp  by  her.  She  relied  mainly  on  the  oral 
testimony  of  witnesses  whom  both  Courts 
have  pronounced  to  be  untrustworthy.  Of 
their  evidence,  some  part  was  directed  to 
prove  the  weakh  of  Burkhordar  Khan  and 
of  his  family,  and  the  poverty  of  both  the 


husbands  of  the  appellant  and  of  tU 
family;  other  parts  went  to  show  tiat  Ik 
zemindary  was  -purchased  with  funds  im- 
plied by  Fatima,  and  even  that  she  n 
recognized  as  zemindar,  and  leGcivd  ik 
rents.  There  is  a  failure  of  proof  tint  ^ 
property  of  Burkhordar  Khan  (and  its 
very  uncertain  what  was  the  amoBnt  d  it) 
furnished  the  capital  on  which  Agha  ja 
Khan  traded;  there  it  no  proof  tint  Ae 
business  car/ied  on  by  BaiUiordar  Khtus 
an  established  continaing  baaiDeK.  Hi 
dealing  in  horses  tmd  elephants  secBsio 
have  been  something  distinct  and  cf  i 
different,  nature  from  the 
business,  in  which,  as  some  of  the 
state,  his  widow  engaged  atef  his  doi 
And,  lastly,  the  case  set  up  bj  the  appdhn 
and  sought  to  be  esublished  by  her  il- 
nesses  is  inconsistent  with  her  acts  aii 
conduct.  For,  though  Fatima  predeceasei 
Agha  Jan  Khan,  Hossein  Khan  is  stated  In 
some  of  the  appellant's  witnesses  to  boe 
survived  him,  and  appears  by  the  appelfas's 
written  statement  to  have  left  a  daugiva 
Yet,  on  the  death  of  her  husband,  the  f- 
pellant  claimed  to  be  entitled  to  the  vUt 
of  the  property,  and  procured,  by  petitia 
to  the  Collector,  the  registration  of  ih 
talook  in  her  sole  name.  No  saggcsda 
that  either  Hossein  Khan  or  his  ^ngiff 
had  any  interest  in  the  property  was  tla 
made. 

It  may  be  said  on  the  other  hand,  wi 
probably  with  truth,  that  the  oral  tesdoof 
adduced  by  the  respondents  is  hardly  MR 
trustworthy  than  that .  on  the  part  of  ie 
appellant.  Such  as  it  is,  it  is  directed  • 
prove  the  pove^y  of  Fatima  and  her  faoi^* 
and  that  Agha  Jan  Khan,  at  the  date  of  Ik 
marriage,  had  some,  though  not  veiy  aafl^ 
means.  The  respondents  are,  however, 
titled  to  rely  on  the  presumption 
from  his  ostensible  ownership  of  the 
perty,  until  that  is  satisfactorily  ref 
There  is  documentary  evidence  in  the 
which  shows  that  other  real  propeity 
bought  and  sold  by  him.  Some  of  the 
ceedings  which  are  in  evidence,  and  the 
of  his  taking  into  the  house  fifst  one 
and  then  another,  tend  to  the  conchisioD 
he  was  the  master  of  his  family,  and  held 
his  own  house.  It  is  not  likely  that  * 
who  was  obviously  the  active  man  dth 
of  the  family,  would  have  submitted 
occupy  for  thirty  years  the  dependent 
tion  which  die  appellant's  case  assigns 
him.  Nor  is  diere  any  strong 
impiobablhty   in    the    hypothesis  An 
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means  of  successful  traffic  during  th^it  period, 
he  had  b^en  able  to  realize,  from  however 
sxoall  beginnings,  the  property  of  which  he 
(Jied  ostensibly  possessed.  Therefore,  oflhe 
two  cases  set  up  by  the  parties,  the  weight 
of  evidence  seems  to  be  in  favor  of  that  of 
the  respondents. 

But  between  these  two  cases  lies  the 
theory  adopted  by  the  Principal  Sudder 
Ameen.  That  intermediate  theory  is  that 
1^  property  was  acquired  from  the  proceeds 
of  a  trade  carried  on  by  the  appellant  and 
iier  husband  in  partnership,  the  original 
capital  of  the  appellant  being  derived,  not 
from  her  own  family,  but  from  the  estate 
of  her  first  husband,  Omar  Khan ;  and 
that  the  shares  of  the  parties  in  this  joint 
concern,  being  undisclosed,  must  be  assumed 
to  have  been  equal. 

If  this  case  had  been  established  by  satis- 
factory    evidence,     the     Principal     Sudder 
Ameen,   in   dealing  with  the  second   issue, 
might  properly  have  adopted  and  acted  upon 
it.     It  appears,  however,  to  their  Lordships, 
as   it   appeared   to  the  High  Court  of  Cal- 
cutta, not  to  be  so  established.     The  theory 
of  a  partnership,  properly  so  called,  between 
thp  appellant  and  her  husband  is  not  only 
inconsistent  with  her  case  as  first  launched, 
but  has  been  indignantly  repudiated  by  her 
throughout  the  proceedings  in  the  suit,  and 
particularly  by  her  petition  of  appeal  to  the 
High  Court.     None  of  the  witnesses  attempt 
to  prove  it.     There  is,  no  doubt,  some  evi- 
dence of  partnership-dealings  between  Omar 
K-han    and    Agha    Jan    Khan.       But    thai 
evidence  points  rather  to  some  joint  adven- 
tures   than    to   a  regular   partnership   in  a 
continuing  and  established  business.     Again, 
th^re  is    evidence   that    Omar   Khan   died 
worth  sofpe  few  thousand  rupees.     The  sum 
at  which  the  residue  of  his  estate  is  estimated 
in  the  petitions  of  Ismail  Khan  is  less  than 
Rs.   4,000.     But,  as  Mr.    Pontifex   argued, 
there  is  no  proof  that  this  sum,  or  any  other 
property  of  the  appellant,  entered  into  the 
capital  on   which    Agha   Jan   Khan  traded. 
Had  that   been    her   case,   she    might  have 
proved    it   by   the   books   of    the    business, 
which   are-  presumably    in   her   power   and 
custody,  the  evidence  of  gomashtas,  or  the 
like.    If     the     Principal     Sudder     Ameen 
thougly  that  his  hypothesis  was  according 
to  the  truth  of  the  case  and  the  real  rights 
or  the   parties,  he   should   have   established 
it  by  pursuing  the  enquiry,  and  by  calling 
for  the   production  of  proper  proof.     Meer 
Dowlui's  testimony   falls  very  far   short   of 
such   proof.      And   the   conq}usion  of  the 


Principal  Sudder  Anacen  ^  to  the  partner- 
ship seems  to  rest  principally  on  his  own 
knowledge  and  belief,  or  public  rumour — 
ground^  upon  which  no  Judge  is  justified 
in  acting. 

Their  Lordships  are,  therefore,  of  opinion 
that,  upon  the  facts  alleged  and  proved  in  this 
case,  the  judgment  of  the  High  Court,  which, 
varying  the  decree  of  the  Principal  Sudder 
Ameen,  dealt  with  the  property  in  di&pute 
as  wholly  that  of  Agha  Jan  Khan,  is  right. 
They  feel,  however,  considerable  doubt  whe- 
ther that  judgment,  partly  owing  to  the 
nature  .of  th^e  suit,  and  partly  to  the  very 
unsatisfactory  manner  in  which  it  has  been 
conducted,  h^s  .^jiot  failed  to  do  complete 
justice  between  the  parties.  The  suit  is 
not  an  administration-suit,  in  which  the 
assets  of  th.e  deceased,  and  the  charges  and 
incumbrances  thereon  in  the  shape  of  debts 
or  otherwij^e,  are  ascertained  by  proper  en- 
quiry. It  is  J^  suit  for  the  recovery  of  certain 
shares  in  specified  property  assumed  to 
have  belonged  to  the  deceased.  Again, 
the  excessive  claim  of  the  appellant 
may  have  prevented  her  from  getting 
that  to  which  she  is  really  entitled.  Her 
own  property  may  have  been  mixed  up 
with  her  husband's.  Their  Lordships 
do  not  feel  at  liberty  to  re-open  the  litigation 
in  this  suit.  But,  whilst  they  humbly  recom- 
mend Her  Majesty  to  dismiss  this  appeal 
with  costs,  they  will  add  a  recommendation 
that  the  order  be  wiihdlit  prejudice  to  fuiy 
proceedings  on  the  part  of  the  appellant  to 
establish  any  debt,  other  than  her  claim  for 
dainmohr,  against  her  husband's  estate,  or 
any  lien,  iri  respect  of  such  debt,  upon  that 
estate. 


The  3rd  December  1846. 

Present : 

Lord  Brougham,  Lord  Langd^le,  Dr. 
Lushington,  T.  P.  Leigh,  Sir  E.  H.  East, 
and  Sir  E.  Ryan. 

Agreement — Compromise — Costs — Practice — 
Appeal— Forma  pauperis.    • 

On  Appeal  from  the  Sudder  Dewanr^ 
Adawlut  of  Bengal, 

Munni  Ram  Awasty 

versus 
Sheo  Churn  Awasty. 

Where,  during  the  pendency  of  a  suit,  the  plaintiff, 
in  consideration  of  Rupees  2,000,  executed  contempora- 
neously a  farigh'kutti,  or  relinqui&hment  of  the  c^ain 
m^de  by  him  in  the  suit,  and  an  ikrantama,  or  engage- 
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ment  to  deliver  in  a  raseenatna  or  deed  acknowledgingr 
himself  to  be  satisfied — Held  that  the/art^A-)^u^^t  and 
raaeenama  amounted  to  a  decided  agreement  for  tbe 
settlement  of  the  action ;  and  that,  although  the  plaint- 
iff sued  as  a  pauper,  yet,  as  it  was  questionable  whe- 
ther he  should  have  been  allowed  to  sue  as  a  pauper,  and 
as  he  had  failed  to  perform  his  duty  according  to  his 
engagement  in  entering  up  a  raaeenama,  he  was 
liable  to  pay  the  consideration-money  of  the  costs  in- 
curred in  consequence  of  his  unsuccessful  and  apparent- 
ly most  unjust  litigation  in  reference  to  his  claim  which 
he  had  instituted  and  carried  on  for  the  purpose  of 
freeing  himself  from  the  obligation  which  he  entered 
into  by  th\s  farigh-kutti. 

Quaere, — Whether  the  leave  given  by  the  Courts  in 
India  to  a  party  to  sue  in  formd  pauperis  would  en- 
able him  to  prosecute  the  appeal  to  the  Privy  Council, 
without  obtaming  the  leave  of  the  Privy  Council. 

Lord  Langdale. — This  is  an  appeal  from 
the  Court  of  the  Sudder  Dewanny  Adawlut, 
in  a  suit  in  which  the  appellant  was  the 
plaintiff,  originally  in  the  Provincial  Court 
of  Patna.  He  alleged  himself  to  be  one  of 
a  numerous  family,  which  had  not  been 
divided  or  in  any  way  separated.  He 
claimed  to  be  entitled  to  a  certain  share  of 
what  he  stated  to  be  the  common  and  un- 
divided property  of  the  family.  The  plaint 
was  filed  so  long  ago  as  the  month  of 
January  in  the  year  1815,  and  the  answer 
put  in  by  the  defendants  then,  the  respond- 
ents now,  to  that  action,  contained  a  denial 
of  the  plaintiff's  right;  a  replication  and 
rejoinder  were  filed ;  the  parties  proceeded 
to  the  examination  of  some  witnesses,  and 
there  were,  I  think,  two  examined  on  the 
part  of  the  plaintiff «  and  one  witness  exa- 
mined on  the  part  of  the  defendants.  There 
had  been  directions  given  for  the  pro- 
duction of  some  documents,  which,  however, 
were  not  produced,  in  consequence  of  their 
having  been,  as  was  alleged,  lost  or  destroyed 
by  fire. 

It  was  in  that  state  of  things  that  a  pro- 
posal for  a  compromise  seems  to  have  been 
made.  It  does  not  distinctly  appear  ^rom 
whence  that  first  proceeded,  nor  is  it  in  any 
degree  material.  It  came  to  a  conclusion 
in  the  month  of  April  1819.  It  does  not 
appear  to  have  been  entered  into  with  any 
haste  or  precipitation;  on  the  contrary, 
sufficient  time  was  taken  for  deliberation, 
the  time  which  was  asked  for,  for  the  plaint- 
iff himself,  in  order  that  he  might  choose 
what  he  considered  a  lucky  day  for  the 
completion  of  this  assignment  to  him;  but 
on  the  26th  of  April  he  signed  two  docu- 
ments, one  of  which  is  called  a  farigh-kulti^ 
and  the  other  an  tkrarnama.  In  ih^/arigh- 
kuHiy  after  the  introductions  which  do  not 
appear  to  be  material  to  be  stated  at 
length,  he  says:  "I  have,  therefore,  with 
"  my  own  free  will  and  consent,  settled  this 
^'action   among    ourselves.    By  the   terms 


''  of  this  settlement  the  sum  of  2,000  rapees 
"account  mine  and  my  brother  Dooip 
"Awasty's  eighth  share,  after  dete 
"  ing  Sjingun  LaVs  debts,"  and  so  on,  "s 
"  due  to  me  and  to  my  brother  by  the  fc 
"fendants  aforesaid,  which,  that  is,  &e 
"sum  of  2,000  sicca  rupees  in  qnestioiul 
"  have  taken  from  the  defendants  aforesui 
"  and  have  received,  and  have  apprq>nsB! 
''and  applied  it  to  mine  and  my  brocbers 
"  uses,  and  have  relinquished  and  witbdnn 
''the  residue  of  my  claim  in  the  aboa> 
"  mentioned  case,  property,  dwelling-hoaea 
"  orchards,  and  villages.  Now,  neither  ioer 
"  my  brother,  nor  our  successors,  have  ff 
"  shall  have  any  right,  title,  claim  in,  a 
"  litigation  for,  the  property,  articles,  casb. 
"  dwelling-houses,  orchards,  estates,  or  ii 
"lages  aforesaid,  the  possessions  and  oca- 
"  pancies  of  the  father  of  the  defendass 
"  and  their  own.  And  neither  the  defcod- 
"ants  aforesaid,  nor  their  successors,  loit 
"  or  shall  have  any  right,  title,  claim  Ib. 
"or  litigation  for,  the  property,  anicki 
"dwelling-houses,  dues,  or  orchards,  ht^ 
"  appertaining  to  the  town  of  Fmtoohibi 
"  &c.,  Zillah  Cawnpore,  the  possesaons  vi 
"  occupancies  of  myself,  of  my  brother,  vk 
"of  my  uncles.  The  costs  of  the  Cart 
"  are  agreed  to  be  at  the  responsibiiar  ci 
"  the  defendants."  On  the  same  dtj  b 
executed  the  other  instrument,  called  fl 
ikrarnama,  and  there  he  stated  :  "  Wheiw 
"  I  entered  an  action  as  a  pauper  in  tk 
"Patna  Provincial  Court  for  the  dedaa 
"  of  and  entry  into  the  property  and  esJito 
"  belonging  to  the  house  at  the  tows  i 
"  Shahabad  alias  Sahebgunge,  Zillah  Bebit 
"against  Muddun  Mohun  Awasty  and  Sta: 
"Churn  Awasty,  and,  after  the  death  ^ 
"Muddun  Mohun  Awasty,  agaitf 
"  Mussamut  Neeut  Kooer,  widow  of  A^ 
"  said  deceased,  the  guardian  of  Chintiomi 
"  Awasty  and  Balgovind,  minor  sons  of  tiie 
"  said  deceased ;  now  I,  of  my  free  «i 
"  and  consent,  have  taken  Rupees  3,000  M 
"  my  eighth  share  in  the  dues  and  pnc* 
"of  goods  sold  at  the  time  the  decosed 
"  Sungun  Lai  Awasty's  business  was  csniei 
"on,"  and  so  on  ;  "  and  the  sum  of  Rapes 
"  1,000  has  been  fixed  by  the  defendants » 
"the  share  of  the  widow  of  my  bioto 
"  Sheo  Ram  Awasty  deceased  (who  li^ 
"  with  me,  and  is  without  issue)  out* of  tte 
"  amount  collected,  account  the  dues,  nk 
"  price  of  the  goods  sold  aforesaid ;  I  tho** 
"  fore  engage  and  give  in  writing  that  1 
"will  deliver  in  a  razinama  in  my  actioa 
"conformably  to  the  above  condition, to tfci 
"  Provincial  Court,  and  will  get  a  deed  oi 
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^  /arigh'kuiii  executed  to  the  defendants 
'  by  the  widow  of  my  brother  Sheo  Ram, 

*  deceased,  within  two  months,  and  deliver 
'  the  same  to  them ;  at  which  time  I  will 
'  receive  the  sum  aforesaid  ;  and,  until  I 
'  shall  have  got  the  said  farigh  kutti  exe- 
'  cuted  by  the  said  Mussamut  above  men- 

*  tioned,  the  Rupees  1,000  in  question  shall 
'  remain  in  deposit  with  the  said  defend- 

*  ants." 

Now,  taking  those  two  instruments  (which 
irere  contemporaneous)  together,  they 
unount  to  a  decided  agreement  for  the 
settlement  of  this  action,  ^y  that  agree- 
ment Rupees  2,000  were  to  be  paid  to  the 
plaintiff  in  that  case,  and  he  signed  a 
•eceipt  upon  it — "  I  have  received  Rupees 
'  a,ooo;''  but  the  same  instrument  says,  "  I 
'  engage   in  writing  that  I  will  deliver   in 

*  a  razunama"  Now,  two  things  seem  to 
>e  understood  by  this  instrument :  one  is  a 
relinquishment  of  the  claim  made  in  the  suit, 
md  the  other  is  an  engagement  to  deliver 
n  a  razi-nama,  and  this  was  in  considera- 
ion  of  Rupees  2,000.  The  Rupees  2,000  were 
orthcoming  from  that  moment,  but  at  the 
ime  that  this  farigh-kutti  was  executed 
iiere  was  something  else  to  be  done,  for 
30th  these  instruments  were  instruments 
sxecuted  out  of  Court ;  they  were  not 
nstruments  to  be  delivered  to  the  Kazi  to 
3Ut  an  end  to  the  cause,  and  therefore  it 
s  stipulated  that,  in  addition  to  the  former 
lostruments,  the  plaintiff  shall  give  a  razi- 
fuana  expressing  his  satisfaction  on  record. 
L  believe  I  am  correct  in  stating  that,  for 
[  £nd  in  the  Index  which  is  given  to  us, 
hat  a  razi'fiama  is  stated  to   be   *'  a  deed 

*  given  by  a  complainant  or  prosecutor  ac- 
'  knowledging  himself  to  be*satisfied  ;"  and 
^bile  that  was  pending,  which  it  was  ne- 
:essary  to  do  in  order  to  complete  the 
>asine8S,  it  would  not  have  been  prudent 
o  give  the  Rupees  2,000,  nor  would  it  have 
>een  prudent  to  give  security  for  the  pay- 
nent  of  the  ^Rupees  2,000.  That  which  was 
lone,  and  which  was  a  natural  course  of 
>roceeding,  was  this  :  The  Rupees  2,000 
irere  not  to  be  paid  over,  because  the  razi- 
tama  had  not  been  delivered,  but  the 
>laintiff  was  not  to  be  left  without  some 
lecurity,  and  therefore  he  had  delivered  to 
lim  a  sort  of  note  or  bond  for  the  execution 
>f  these*  instruments,  leaving  the  razi-nama 
x>  be  delivered  on  the  part  of  the  plaintiff. 

Upon  this  matters  appear  to  have  ended, 
uid  thus  it  remained  down  to  this  time, 
irben  the  dispute  arose,  because,  immediately 
iiter  this,   this  being  in    April,  it  appears 


that,  before  the  month  of  August,  a  dispute 
had  arisen,  and  this  was  the  matter  in  dis- 
pute that  the  razi-nama  had  not  been  deli- 
vered, and  that  was  made  a  sbject  of  litiga- 
tion.    The  plaintiff  said  that  he  was  in  no 
respect   bound    by   this   instrument,  that  it 
had  been  obtained  by  fraud,  and  he  alleged 
some  circumstances  from  which  traud  was 
to  be  inferred.     One  of  these  circumstances 
was  that  it   had   not  been   properly  sealed 
by    the    Kazi  ;    there    were   several    other 
things    more    particularly    mentioned — one 
of  them  to  which  the  greatest  weight  seems 
to  have  been  attached  is  that,  contemporary 
with  these  instruments  of  agreement,  there 
had  been   another   agreement  entered  into 
between  these  parties,  that,  notwithstanding 
the   statement  of  a   specific   sum  of  2,000 
rupees,  three  times  over  mentioned  in  the 
farigh-kutti  given  by  the  plaintiff  and  also 
in  the  ikrar-nama^  it  was  not  intended  that 
he  should  be  bound  by  the  sum  of   2,000 
rupees,  but  it  was  intended,  notwithstanding 
that,  that  there  should  be  an  account  taken 
of  what  might  be  due  to  him  upon  the  foot- 
ing of   his   original    claim,   and   this    was 
alleged  by  him  in  the  Court  below  as  the 
reason  why  he  should  not  be  bound  by  the 
ikrar-nama. 

Now,  I  have  endeavored  to  attend  to  this 
matter  with  all  the  eare  I  could,  and  to  what 
has  been  stated  by  the  learned  Counsel,  and  I 
have  looked  through  all  the  papers  myself, 
and  I  cannot  find  the  slightest  trace  of  any 
evidence  to  show  that  there  ever  was  any 
such  an  agreement.  They  cross-examined 
the  witnesses  who  were  examined  for  the 
plaintiff,  and  they  wholly  denied  it ;  how- 
ever, so  much  credit  was  obtained  for  this 
statement  that  it  produced  a  great  deal  of 
litigation,  and  the  plaintiff  even  obtained  a 
decisjpn  that  this  instrument  was  not  to  be 
considered  sufficient  to  stop  the  proceedings. 
It  appears  to  me  that  that  decision  certainly 
is  of  a  very  extraordinary  nature.  I  should 
not  have  adverted  to  it  at  all,  if  the  Counsel 
for  the  appellant  had  not  done  so,  and  with 
great  propriety  on  their  part,  because 
they  wish  to  avail  themselves  of  everything 
they  can.  They  say :  "  Here  we  have  the 
judgment  of  Mr.  Fleming  in  our  favor 
upon  this  point;  he  did  not  consider 
at  this  time  that  this  farigh-kutii  was  bind- 

mg. 

Now,    what   are  the   reasons    which    he 
gives?     He  refers  to  the  former  proceed- 
ings and  to  the  examination  of  the  witnesses  4 
who  had  been  examined;  and  then  he  says 
this:  *'As   the  plaintiff    adduces  a  variety 
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of  objections  to  the  farigh-hitti  above 
mentioned,  which  have  been  entered  at 
length  in  the  proceeding  of  the  4th  of 
August  1 8 19.'*  The  plaintiff  adduces — 
ther>s  is  not  a  word  about  this  having  been 
proved — **  and  as,  exclusive  of  that  con- 
sideration/' that  is^  the  consideration  of  the 
plaintiff  adducing  them,  ''  the  plaintiff  has 
not  taken  the  amount  stated  in  \}[it  farigh- 
kutii  afdresaid/'  not  in  the  least  stating 
the  reason  why  he  did  not  take  it,  or  con- 
sidering whether  it  might  or  might  not  have 
been  his  own  fault  that  he  had  not  got  it, 
"  nor  delivered  in  a  razi-nama  and  sufi-nama 
in  the  usual  form ;"  he  had  not  done  that 
which  he  had  not  covenanted  to  do,  '^  the  de- 
cision of  this  suit  on  a  farigh-kutii  of  that 
nature  not  carried  into  execution  is  deemed 
exceptionable."  It  amounts  to  this,  because 
the  plaintiff  does  not  like  it,  therefore  he  shall 
not  ht  bound  to  do  it — he  has  entered  into 
an  engagement  which  he  does  not  like  to 
perform,  and  therefore  he  is  not  bound  to 
I>erform  it.  I  cannot  see  that  there  is  much 
weight  to  be  attached  to  a  decision  founded 
upon  such  reasons  as  those. 

However,  the  matter  went  forward  in  con- 
sequence of  this  decision,  and  there  were 
proceedings  afterwards  before  Mr.  John 
Sandford,  in  which  the  plaintiff's  claim  was 
dismissed,  and  he  was  ordered  to  pay  the 
whole  costs  of  the  suit.  Then  afterwards 
there  were  other  proceedings  before  Mr. 
Courtney  Smith,  who  seemed  to  form  a 
more  favorable  opinion  of  the  validity  of 
the  i  nstrument  for  the  reasons  which  have 
beenr  presented  here.  And  then  it  went 
befo  e  Mr.  Harington,  and  then  it  came 
before  Mr.  Sealy;  and  it  .strikes  me  as  a 
conclusive  fact  in  this  case  that  Mr. 
Harington,  after  having  examined  all  the 
evidence  in  the  case,  thought  that  ih^,  de- 
fendants had  not  made  out  any  case  independ- 
ent of  the  farigh'kutii.  It  is  not  for  us 
to  consider  that,  because  we  think  the  case 
is  concluded  by  the  farigk-kutti,  without 
referring  to  the  evidence  of  Bhoop  Sing, 
which,  with  great  ingenuity,  is  shown  to  be 
erroneous;  but.  looking  merely  to  the  others, 
and  considering  the  evidence,  with  the 
inferences  which  are  necessarily  to  be  drawn 
from  it,  though  not  distinctly  expressed,  it 
appears  that,  after  the  execution  of  the 
farigh-kutti,  the  next  step  to  be  taken  ought 
to  have  been  taken  by  the  plaintiff—ihat  he 
ought  10  have  given  in  a  razi-nama,  and,  upon 
giving  in  a  razi-ndma  in  performance  of  his 
own  contract,  there  is  not  the  slightest  sug- 
gestion that  he  might  not  have  had  his  money 


from  the  first  moment — it  was  there  105 
tor  him,  there  was  an  act  to  be  done  to  esai- 
tle  himself  to  it,  and  that  act  be  never  M. 
and  he  cannot  avail  himself  of  bis  own  coa- 
duct  to  dispute  the  right  of  proceedi^  ir 
this  case.  It  therefore  appeared  to  (far 
Lordships,  on  consideration  of  tbis  mxr? 
that,  so  far  as  relates  to  tbe  dismissal  of  iki 
plaint,  the  decree  was  perfectly  correct 

There  arises  a  question  as  to  tbe  cc^ 
The  farigh'kutti  contains  tbe  clause  wbia 
has  been  so  often  referred  to :  "  The  coss 
of  the  Court  are  agreed  to  be  at  tbe  rts^ 
sibility  of  the  defendants."  If,  tberciD^ 
the  plaintiff  had  performed  bis  duty  accori 
ing  to  his  engagement  in  entering  np  a  n» 
nama,  and  had  then  received  tbe  j^cc 
rupees,  he  would  have  received  those  i.cc- 
rupees  quite  free  from  any  cbarge  of  cos 
The  defendants  would  have  had  to  pay  t:£ 
costs  of  the  Court  at  least.  I  will  not  sr 
whether  they  mi^ht  have  meant  more  ddi 
the  costs  of  tne  Court.  Bat  does  r 
follow  that  the  defendants  are  to  be  respec- 
sible  for  ail  the  costs  which  afterwards  i?« 
in  consequence  of  the  unsuccessful  vi 
apparently  most  unjust  litigation  in  rc»- 
ence  to  his  claims  which  the  plaintiff  insiit^ 
ed,  and  carried  on  for  the  purp>ose  of  freeat 
himself  from  the  obligation  which  he  U 
entered  into  by  this  farigh-kuiti ?  ITki? 
seems  to  be  no  reason  at  all  for  that  excsi 
this,  that  he  was  suing  as  a  pauper  i>i 
therefore  ought  not  to  be  subject  to  m 
costs.  He  was,  indeed,  suing  as  a  panpe: 
But  it  cannot  fail  to  strike  us  as  subject  v 
some  question,  looking  to  these  proceedia^ 
that  he  was  allowed  to  sue  in  f^nd 
pauperis.  It  appears  by  this  /arigh-imll^ 
that  he  had  some  property.  It  appears  faf- 
ther  that  that  properly  had  been  ma* 
subject  to  attachment,  and  actually  laid  hoii 
of  and  seized ;  there  was  real  property,  iai 
there  was  property  in  deposit,  propair 
which  was  attached  after  the  decree  «ai 
pronounced,  which  was  to  this  effect:  •'A 
**  conclusive  order  and  decree  is  passed,  thil 
'*  the  fysala  of  the  Patna  ProWncial  Co«l 
'*  dated  26th  April  1821,  be  modified  ia  ti« 
"following  manner:  That  the  appeilajK^I 
*'  claim  to  the  amount  of  2,000  rupees  ail' 
"  mitted  by  the  respondents  be  awarded: 
"  that  the  residue  of  the  appellant's 
"which  has  not  been  proved,  be  di^mi 
"and  rejected;  that  costs  proportionate* 
"the  2,000  rupees  aforesaid  be  payable  byt^ 
*•  lespondents,  and  the  remaining  costs  rf 
"  the  parlies'  account,  the  residue  of  tl* 
"appellant's   claim,   be  entered   at  the  ap* 
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"  pellant's  responsibility  ;  that  for  the  pre- 
"  sent,  in  consequence  of  the  appellants 
•*  pauperism,  out  of  the  fees  on  the  respond - 
*•  ents'  part  which  are  deposited  in  the 
*•  treasury  of  this  Court,  half  be  paid  to  the 
*'  vakeels,  and  the  other  half  on  the  respond- 
**  ents  furnishing  the  receipt  be  re-paid  to 
"  them  ;  and  that,  in  the  event  of  the  ap- 
"  pellant's  property  being  found,  the  whole 
**  of  the  costs  be  paid  therefrom." 

This  fs  not  a  personal  order  for  the  payment 
of  costs,  but  the  costs  which  the  appellant 
was  to  pay  are  the  costs  which  he  has  to  pay 
oat  of  his  property,  if  his  property  is  found  : 
not  any  personal  claim  is  made  again s;  him 
under  this  decree  ;  and,  with  respect  to  costs, 
the  question  arose  about  costs  afterwards. 

There  was  a  petition  presented  in  Janu- 
ary 1826,  in  which  there  was  an  allegation 
to  this  effect :  "  Although  the  appellant 
"  has  declared  himself  a  pauper,  he  is  not  a 
*'  pauper  in  fact,  and,  notwithstanding  he 
^*  possesses  thousands  of  rupees'  worth  of 
"  property  in  dwelling-houses  and  houses, 
"  and  has  in  deposit  4,000  rupees  with 
**  Tara  Chund  and  Utna  Ram,  he  has  per- 
"jured  himself;  accordingly,  after  the 
"  Provincial  Court's  decision,  in  con- 
'*  formity  to  a  durkhast  of  the  vakeels  on 
**  our  part,  the  dwelling-houses,  houses,  or- 
*'  chards,  and  ponds,  the  acquisitions  and 
"  occupancies  of  the  appellant,  situated 
"  in  the  town  of  Fiutoohabad,"  that  is,  the 
plaintiff's  residence,  **  Zillah  Cawnpore, 
*'  were  attached  through  the  Judge  of  the 
"  said  zillah,  and  are  under  attachment  to 
"  this  day." 

Then  they  preser\.ted  a  subsequent  petition, 
in  which  they  state:  *'That,  as  the  2,000 
"  rupees  deposited  by  the  appellant  in  the 
**  house  of  Rahman  Sahoo,  mahajun,  situat- 
*'  ed  in  the  town  of  Sahebgunge,  Zillah 
"  Behar,  is  forthcoming,  and  the  teep  thereof 
**  filed  in  ihe  misl  of  the  case,  and  con- 
"  formably  to  the  fysala  of  this  Court,  the 
"  said  sum  has  been  decreed  to  the  appel- 
"  lant.  Under  this  circumstance,  we  are 
'*  hopeful  that  an  order  be  passed  for  the 
'*  balance  of  our  fees  to  be  paid  us  out  of 
'*  the  said  sum  in  deposit."  The  plaintiff  is 
proved  there  to  have  2,000  rupees ;  and  it  is 
shown  that  he  has  other  property,  because 
there  has  been  an  attachment  issued ;  and, 
besides,^  there  is  an  allegation  of  4,000 
rupees  in  deposit.  'I'he  order  which  is 
made  upon  that  is  only  material  for  the  pur- 
pose of  showing  thai  in  this  case  there  was 
no  attempt  to  make  him  personally  liable  to 
the  payment  of  the  costs,  but  only  out  of 


his  property.  The  order  is  that  the  said 
Judge  is  to  be  careful  to  issue  the  decree  of 
this  Court,  and  obtain  payment  of  the  sum  of 
2,000  rupees  entered  in  the  teep  aforesaid, 
and  from  Ram  Pershad,  mahajun.  More- 
over, conformably  to  the  respondents'  state- 
ment, if  any  other  properly  belonging  to  the 
appellant  in  the  town  of  FuUoohabad  may 
have  been  attache!,  or  may  now  be  obtained 
by  the  respondents  pointing  it  out,  the  same 
be  sold  by  public  sale,  and  therefrom  paying 
the  respondents  the  sum  of  Rupees  3<)4- 1-18-3, 
costs  of  this  Court,  and  also  the  costs  of 
the  Provincial  Court. 

Now,  that  sum  of  394  rupees  is  the  sum 
which  appears  at  the  bottom  of  page  97  as 
coming  for  costs  after  the  defendants'  former 
amount  has  been  paid  by  the  arrangement 
pursuant  to  the  decree  which  is  appealed 
from.  Whether  it  was  intended  to  include 
the  2,000  rupees,  the  properly  in  question, 
amongst  the  property  out  of  which  the  394 
rupees  were  to  be  paid,  does  not  seem  at  all 
to  be  material  for  the  result  at  which  their 
Lordships  think  they  ought  to  arrive  in  this 
case.  The  costs  which  are  ordered  to  be 
paid  after  this  litigation  are  costs  to  be  paid 
out  of  the  property ;  therefore,  we  think  there 
is  no  inconsistency  in  doing  that  in  this 
particular  case.  Their  Lordships,  therefore, 
will  report  to  Her  Majesty  that,  in  their 
opinion,  this  appeal  must  be  dismissed. 

There  is  one  observation  now  arising- upon 
.which  their  Lordships  are  ready  to  hear  any 
information  which  can  be  given  to  them  by 
the  Counsel.  Leave  was  granted  to  appeal 
informd  pauperis. 

Lord  Brougham. — By  the  order  of  the 
9th  of  May  1827,  page  i6i. 

Lord  Langdale. — It  seems  that,  the  appel- 
lant being  ordered  to  find  security,  he  did 
find  security  to  the  amount  of  5,060  rupees. 

Lord  Brougham. —  *  To  the  satisfaction 
of  the  Court." 

Lord  Langdale. — Yes.  It  does  not  ap- 
pear that  there  has  been  any  order  in  this 
country  authorizing  him  to  sue  in  formd 
pauperis.  The  question  is,  whether  that 
makes  any  difference.  It  the  learned 
Counsel  desire  to  address  themselves  to  the 
Court  upon  that  subject,  they  are  at  liberty 
to  do  so. 

Lord  Brougham.  Particularly  as  regards 
the  fees  here.  He  is  by  the  order  of  the 
Court  below  allowed  to  sue  in  formd 
pauperis^  assuming  that  order  to  stand, 
which  the  order  of  the  9th  of  May  does,* 
provided  he  has  fulfilled  all  the  conditions 
imposed   upon    him,  he  was  permitted   to 
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appeal  lo  England,  and  we  want  to  hear  this 
matter  argued,  or  at  least  spoken  to,  whether 
or  not  there  ought  not  to  have  been  an  order 
of  this  Court  to  enable  him  to  appeal  here 
in  formd  pauperis.  The  order  below  was 
necessary  to  enable  him  to  commence  the 
proceedings  preparatory  to  the  appeal,  such 
as  the  heavy  expenses  of  obtaining  the 
transcript ;  but  the  question  is,  whether  there 
ought  not  to  have  been  also  an  order  of  this 
Court,  because  we  are  the  Court  in  which  he 
is  appealing,  and  in  which  he  is  prosecuting 
hrs  appeal  now.  In  general,  when  there  is 
an  order  in  a  case  for  a  person  to  be  entitled 
to  sue  in  formd  pauperis^  of  course  the 
order  is  made  in  the  Court  in  which  he  sues. 
An  order  allowing  a  man  to  sue  in  the  Court 
of  Chancery,  before  the  Master  of  the  Rolls, 
or  before  any  Vice-Chancellor  in  formd 
pauperis,  would  enable  him  to  sue  in  formd 
pauperis  upon  appeal,  motion,  or  petition, 
before  the  Lord  Chancellor,  because  that  is 
all  one  Court  in  fact,  and  is  a  re-hearing  in 
fact ;  it  is  not  an  appeal,  properly  speaking ; 
but  it  would  not  enable  him  to  appeal  to  the 
House  of  Lords;  he  must  have  a  distinct 
order  there.  What  do  you  say  to  that  ?  It  is 
clear  that  the  respondents,  if  we  give  the 
costs  of  this  appeal,  which  it  is  probable  we 
shall,  will  be  entitled  to  the  costs  out  of  the 
property  secured  by  deposit;  but  first,  ought 
there  not  to  have  been  an  order  made  here 
permitting  the  appellant  to  prosecute  the  ap- 
peal here  in  formd  pauperis ,  whereas  you 
have  only  an  order  below  ?  You  may  consider 
this,  and  speak  to  it  another  day.  It  is  a 
case  which  has  not  hitherto  occurred,  and 
we  must  enquire  into  the  practice. 

Mr,  Moore. — Will  your  Lordships  give 
us  till  to-morrow  ? 

Lord  Brougham, — Any  day,  to-morrow 
or  Saturday :  Saturday  we  will  say  ^  but 
we  want  to  avoid  giving  the  parties  the 
expense  of  another  attendance  if  you  are 
ready  now.  It  is  very  hard  that  we  should 
put  them  to  the  expense,  for  it  is  ourselves 
who  want  the  information. 

Lord  Brougham. — Do  you  recollect  whether 
we  have  ever  had  anv  cases  of  the  kind 
before  this  Court  ? 

Mr,  Jackson. — I  think  so.  I  think  there 
have  been  cases  before. 

Mr.  Moore, — Your  Lordships  have  had 
cases  here  where  you  have  allowed  the  par- 
ties to  sue  in  formd  pauperis. 

Lord  Brougham. — I  am  quite  aware  of 
Jthat.  The  question  is,  whether  it  would  be 
necessary  that  we  should  allow  them  to  do 
so;  and,  if  that  excuses  them,  notwithstand- 


ing the  clear  liability  of  the  party  to  casi 
from  the  respousibiliiy  of  paying  such  coft 
if  we  decree  them,  whether  it  also  sea 
them  from  the  fees.  Dr.  Lushingtoa's  » 
pression  is  that  in  the  Consistorial  Oxa 
leave  to  sue  in  formd  pauperis  enures  » a 
the  Court  of  Appeal ;  for  instance,  as  to  Jt 
Court  of  Delegates,  and  consequently  to  ii 
Court,  which  perhaps  is  in  the  shoes  ol  ik 
Court  of  Delegates. 

Mr.  Moore, — There  is  a  case  frowjcw, 
I  think,  my  Lord. 

Lord  Brougham, — It  is  possible  dm 
consistently  with  Dr.  Lushington*s  impio> 
sion,  the  party  may  not  have  been  a  pa&fB 
in  the  Court  below,  but  may  have  becooei 
pauper  subsequently. 

Dr,  Lushington, — That  I  have  know 
certainly  to  occur. 

Lord  Brougham, — That  would  recooca 
Mr.  Moore's  recollection  and  yoci 
probably. 

Dr,  Lushington. — My  impression  is  ik 
there  have  been  several  cases  come  op  i 
which  a  party  has  been  admitted  to  sue  a.*i 
pauper  in  the  Court  below,  and  has  ocs- 
tinued  to  do  so  without  anything  bei^ 
said  or  done. 

Mr,  Buller.^l  think  I  shall  be  abks 
find  some  cases  of  that  kind. 

Mr.  Jackson,  —In  Mr.  Macqueen*sPraaie 
of  the  House  of  Lords,  he  savs  that  i^ 
parties  having  been  allowed  to  proceed  s 
formd  pauperis  in  the  Court  below  is  a  o 
cumstance  which  would  weigh  in  favo:  i 
his  claim  so  to  proceed  in  the  Court  belo*. 

Lord  Brougham, — I  am  perfectly  cems 
that,  in  the  House  of  Lords,  he  sues  a 
formd  pauperis  upon  petition ;  but  ii 
having  been  allowed  to  sue  in  fer^ 
pauperis  in  the  Court  below  would  be  J 
strong  argument  in  favor  of  the  Conn  sd 
allowing  him  to  do  so ;  but  that  shows  tiiii 
it  is  discretionary. 

Mr,  Jackson. — Exactly  so. 

Lord  Brougham. — There  is  no  doubraW 
the  House  of  Lords;  but  Dr.  LushingttW^ 
recollection  would  appear  to  be  inconsiitt* 
with  such  orders  being  made  here,  unless  k 
be  explained  and  reconciled  by  the  cGoa^ 
ation  I  threw  out  that  he  might  have  bett 
no  pauper  in  the  Court  below,  and  migil 
have  become  a  pauper  here,  which^  ^RJW 
require  an  order;  but  Dr.  Lushington  dh? 
be  quite  correct  in  his  recollection  of  Ar 
general  practice. 

Mr.  Buller, — This  case,  your  Lordsb^ 
will  recollect,  comes  on  under  an  order  (if 
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your  Lordships,  under  an  order  in  Council 
nnder  the  Act. 

Ij>rd  Brougham. — I  am  aware  of  that. 
We  do  not  think  that  varies  it :  we  do  not 
like  to  put  the  parties  to  expense;  but  the 
first  day  after  to-morrow — we  shall  search 
for  precedents  in  the  meantime,  and  the  first 
day  after  to-morrow,  Mr.  Moore  is  always 
here  on  the  other  side;  and,  if  either  you  or 
Mr.  Jackson  happen  to  be  here  again,  we 
will  speak  to  you  on  the  matter.  It  is  to 
be  understood  that  the  parties  are  not  to  be 
put  to  expense.  It  would  be  a  hard  thing 
upon  the  parties.  It  is  for  our  own  informa- 
tion. 

Mr,  Buller, — It  will  not  be  in  the  paper. 

Lord  Brougham. — No,  we  shall  take  it 
when  we  see  you  are  ready. 

Note. — The  subject  of  cosis  was  on  the 
following  day  again  mentioned.  Their 
Lordships  then  reported  to  Her  Majesty 
their  opinion  that  the  appeal  should  be 
dismissed  with  costs ;  and  the  usual  order 
tn  Council  to  that  effect  ivas  subsequently 
issued,  dated  igth  December  i8jf6. 


The  X9th  February  1847. 

Present  : 

Lord  Brougham,  Lord  Langdale,  Dr.  Lush- 
ington,  T.  P.  Leigh,  Sir  E.  H.  P2ast,  and 
Sir  E.  Ryan. 

Hindoo  Law— Will— Vested  interest— Division 
-^Widow — Undivided  property. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  for  the  N.-  W.  Provinces, 

Rewun  Persad 
versus 
Mussamut  Radha  fieeby. 

A  Hindoo  testator,  after  the  death  of  his  widow,  ^ave 
a  moiety  of  his  property  to  his  brother  A,  and  on  his 
death  to  A^s  two  sons  B  and  C.  A  died  in  the  lifetime 
of  the  testator's  widow,  and  a  complete  division  of  all 
A*s  property  which  was  held  in  co-parcenery  was  agreed 
upon  between  B  and  C.  B  also  died  in  the  lifetime  of 
the  testator's  widow,  and,  on  the  death  of  the  testator's 
widow,  B^s  widow  claimed  his  share. 

Held  tliat  B  and  Ctook  A^s  moiety  under  the  will  as 
tenants  in  common,  and  that  each  of  them  had  a  vested 
interest  in  a  one^fourth  share,  though  the  actual  enjoy- 
ment  was  postponed  until  the  death  of  the  widow ;  and 
that  the  claim  of  B^s  widow  was  not  barred  by  the  doc- 
trine of  Hindoo  Law  that  a  widow  succeeding  as  heir  to 
her  husband  cannot  recover  property  not  in  the  pos- 
session of  *her  husband,  which  doctrine  was  held  to  be 
inapplicable  to  the  case  of  property  in  which  the  hus- 
band had  a  vested  interest  under  a  will  or  deed,  thcjue^h 
the  actual  enjoyment  thereof  was  postponed  during  tne 
lifetime  of  another. 

According  to  the  Hindoo  Lkw,  a  widow  cannot  claim 
an  undividM  property. 


Judge  of  the  Admiralty  Court. — For  the 
purpose  of  showing  distinctly  what  are  the 
questions  of  law  and  matters  of  fact  in  dis- 
pute in  this  appeal,  it  will  be  expedient  to 
state,  in  the  first  instance,  the  circumstances 
respecting  which  there  is  no  dispute. 

Fakir  Chund  died  in  the  year  18 14,  and 
for  the  present  we  will  call  him  the  testator 
in  this  cause.  He,  in  March  18 14,  execut- 
ed an  instrument  intended  to  regulate  the 
disposition  of  his  property  after  his  death. 
That  instrument  is  set  out  at  length  at  page 
44  of  the  Appendix. 

Fakir  Chund,  the  testator,  was  one  of  three 
brothers;  his  elder  brother  was  Bhowany 
Persad,  who  is  stated  to  have  divided  from 
his  family,  which  was  originally  an  undivided 
Hindoo  family ;  he  left  two  sons,  Dial  Das 
and  Goonee  Lai.  The  date  of  the  death  of 
Bhowany  Persad  is  not  stated,  but  it  was  be- 
fore the  month  ot  March  1814.  Beekhary 
Das  was  the  youngest  brother,  and  he  died 
in  181 7;  he  had  three  sons,  the  eldest,  Koonj 
Behary,  died  in  1825,  leaving  a  widow, 
Radha  Beeby,  the  respondent  in  this  ap- 
peal, but  no  male  issue  ;  Mudu'n  Mohun, 
the  second  son,  died  in  1829,  and  he  left 
a  son,  Rewun  Persad,  who  is  the  present 
appellant ;  the  third  son  died  young,  and 
there  is  no  interest  derived  through  him  con- 
cerned in  this  litigation. 

The  property  in  dispute  was  the  property 
of  Fakir  Chund,  and  all  the  parties  agree 
that  the  instrument  which  he  executed  in 
March  1814,  in  triplicate,  is  a  valid  and 
operative  instrument,  and  to  be  carried  into 
effect.  To  that  instrument  were  appended 
the  signatures  of  his  brother,  Beekhary 
Das,  and  his  nephews,  Dial  Das  and  Goonee 
Lai,  the  sons  of  the  elder  brother,  Bhowany 
PersiuJ,  and  the  signatures  of  his  nephews, 
Koonj  Jehary  and  Mudun  Mohun,  the  sons 
of  Beekhary  Das. 

Pursuant  to  the  terms  of  that  instrument 
on  the  death  of  Fakir  Chund  in  1814,  bis 
widow,  Mehtaboo,  succeeded  to  the  posses- 
sion and  enjoyment  of  his  property..  She 
died  in  1833,  ^"^  then  a  litigation  arose 
as  to  who  were  entitled,  and  in  what 
shares,  to  take  the  property  of  the  testator,  • 
subject  to  certain  bequests  in  the  instrument 
before  mentioned. 

It  is  not  necessary  to  state  the  details  of 
this    litigation.      In    the    result,    Dial    Das 
took,  under  the  decree  of  the  Court,  one  , 
moiety,   and   Rewun   Persad  was  put    into 
possession  of  the  other  moiety,  but  not  so 
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as  to  preclude  any  claim  which  Radha  Beeby, 
the  widow  of  Koonj  Beharv%  might  have 
to  a  share  thereof. 

Accordingly,  she  commenced  a  suit  to 
recover  a  founh  share  of  the  estate  left  by 
Fakir  Chund,  and  for  that  purpose  filed  her 
plaint  on  the  ist  of  June  1835  in  the  Zillah 
Court  of  Mirzapore.  Dial  Das  compromised 
with  the  plaintiff,  the  present  respondent, 
and  Rewun  Persad  in  effect  became  the  only 
defendant,  and  is  now  the  appellant.  In 
short,  the  only  question  now  to  be  determined 
is,  whether  the  respondent,  the  widow 
Radha  Beeby,  as  heir  to  her  husband  Koonj 
Behary,  is  entitled  to  recover  from  the  appel- 
lant, Rewun  Persad,  one-half  of  the  moiety  of 
the  estate  of  Fakir  Chund,  which  Rewun 
Persad  is  now  in  possession  of. 

After  various  proceedings,  whicii  it  does 
not  appear  necessary  to  discuss,  on  the  29th 
of  November  1837,  the  Judge  of  the  Zillah 
Court,  Mr.  Thomas,  pronounced  a  decree 
against  the  plaintiff,  the  present  respondent. 
From  this  decree  the  then  plaintiff  and  now 
respondent  appealed  to  the  Court  of  Sudder 
DewannyAdawlut  at  Allahabad,  and  on  the 
14th  of  March  1838  the  Judges  of  that 
Court,  Mr.  Turnbull  and  Mr.  Monckton, 
reversed  the  decree  of  the  Zillah  Judge,  and 
remitted  the  case  back  to  be  re-iried.  being 
of  opinion  that  the  questions  to  be  decided 
had  not  been  properly  investigated. 

Accordingly,  the  Zillah  Court  again  enter- 
ed upon  the  consideration  of  the  case,  and, 
amongst  other  things,  directed  to  be  done 
by  the  decree  of  the  Sudder  AJawlut,  obtain- 
ed the  bewusta  of  the  Pundit  of  the  Zillah 
Court  of  Allahabad.  The  decree  was  pro- 
nounced by  the  Sudder  Ameen,  a  native 
Judge,  on  the  i4ih  September  1838,  and 
he  dismissed  the  suit  of  the  defend^mt,  the 
present  respondent,  with  costs. 

An  appeal  against  the  decree  was  present- 
ed to  the  Court  of  the  Sudder  Adawlut  at 
Allahabad,  and  both  agreed  upon  a  joint 
case  to  be  submitted  for  the  bewusta  ot  the 
Pundit  of  the  Sudder  Court,  each  parly 
stating  the  facts  upon  which  they  differed 
separately.  By  order  of  the  Court,  the 
opinion  of  the  Pundit  of  the  Sudder  Adaw- 
lut Court  at  Calcutta  was  subsequently 
obtained. 

Mr.  Monckton,  one  of  the  Judges  of  the 
Appellate  Court,  on  the  8th  of  April  1839. 
pronoanced  his  opinion  in  favor  of  the 
respondent,  and  that  the  decree  of  the  Zillah 
Court  ought  to  be  reversed.    The  papers 


in  the  cause  having  been  submitted  10  i 
consideration  of  Mr.  Taylor,  another  JuJf 
in  the  same  Court,  his  opinion  agreed  it 
that  of  Mr.  Monckton,  and  accordingh.  c 
the  29th  of  April  1839,  a  decree  r 
pronounced,  reversing  the  decree  of  11 
Zillah  Court,  dated  the  14th  of  SepteolK 
1838,  in  effect  declaring  that  the  respocda 
was  entitled  to  recover  one-founh  d  ^ 
estate  left  by  Fakir  Chund :  that  the  preso 
appellant  should  pay  to  her  as  much  ij3 
had  received  beyond  a  fourth  share  of  'i 
said  estate,  and  that  Dial  Das  should, 
there  was  any  deficiency,  make  good  i 
same. 

From  this  decree  Rewun  Per»d  a 
appealed  to  Her  Majesty  in  Coancil  ^ 
the  question  is  whether  he  ou^ht,  accord^ 
to  the  law  prevailing  as  to  Hindoo  fam'JE 
in  the  district  where  the  parties  lived,! 
refund  to  tlie  respondent  so  much  of  i 
estate  of  Fakir  Chund  as  exceeds  one-focfi 
thereof. 

There  are  certain  facts  not  in  coni€$tii 
this  cause.  All  parties  agree  that  tlie  viiir 
deed  of  Fakir  Chund,  whichever  it  mif  *» 
called,  is  an  operative  Instrument:  ihal»| 
moiety  of  his  estate,  on  the  death  ofli'l 
widow,  Mehtaboo,  became  the  properj  a 
the  family  of  Bhowany  Persad,  and  M 
one- fourth  of  the  property  belongs  to  • 
appellant,  Rewun  Persad,  through  w 
father,  Mudun  Mohun,  who  died  before  Hi 
taboo,  viz.y  in  1829.  Neitlier  is  it  dflJ^ 
that  the  remaining  fourth  became  partctai 
estate  of  Koonj  Behary,  who  died  jn  iSr.' 
the  same  manner  as  the  one-fourtb  beacx 
part  of  the  properly  of  Mudun  Mohnat 
suming  it  to  have  vested  in  either  dtraf 
their  lives. 

Again,  it  is  admitted  that,  accordii 
the  Hindoo  Law  of  Succession,  Radha 
the  respondent,  became  heir  10  the  di< 
estate    of   Koonj    Behary,    he    having 
without  male  issue. 

Radha  Beeby,  the  respondent,  bein| 
tied  to  the  estate  generally  of  Koonj 
she  is  entitled  to  this  one-fourth  of  the 
perty  of  Fakir  Chund,  if  it  is  become  1 
of  the  estate  of  Koonj  Behary,   on! 
Hindoo  Law  there  is  some  exception 
either  from  particular  facts   creatii^ 
from  the  nature  of  the  property.     * 

The  appellant  alleges,  and  alleges  trd/ij 
the  respondent  cannot  recover  from  hi»| 
property  of  which  he  is  in  possession 
she   proves  her  title.     She  asserts  litft 
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as  heir  is  entitled  to  the  whole,  unless  there 
be  9  special  exception.  The  appellant  al- 
leges two  grounds  of  exception : — 

First, — That  Koonj  Behary  and  Mudun 
Mphun  were  two  undivided  brothers,  and  that 
this  share  of  Fakir  Chund's  estate  was  un- 
divided; that,  by  the  Hindoo  Law,  there- 
Fore,  the  widow  cannot  claim  it,  though  she 
be  heir. 

Secondly, — ^The  appellant  alleges  that 
this  property  never  was  in  possession  of 
Koonj  Behary;  that,  by  the  Hindoo  Law, 
the  widow,  though  his  heir,  cannot  claim 
property  not  in  possession  of  the  deceased 
busband,  and  that,  for  this  reason,  her  claim 
must  fail. 

Now,  as  to  the  first  grounds  of  defence,  the 
law  is  not  disputed.  It  is  not  denied  that  a 
widow  cannot  claim  an  undivided  property. 
The  decision  of  this  question,  therefore,  turns 
upon  a  matter  of  fact,  namely,  whether 
Koonj  Behary  and  Mudun  Mohun  were 
divided  brothers  or  not. 

We  think  that  it  may  be  admitted  that  the 
^rimd'facie  presumption,  where  there  are 
no  circumstances  to  affect  it,  is  that  every 
Hindoo  family  of  this  class  was  an  undivided 
family,  and,  consequently,  this  presumption 
nust  prevail,  unless  the  circumstances  of 
his  case  lead  us  to  a  contrary  conclusion. 
^ITe  must,  therefore,  consider  the  circum- 
dances,  having,  however,  first  directed  our 
ittention  to  some  points  of  Hindoo  Law 
¥hich  may  have  a  bearing  on  the  conclusion 
o  be  drawn  from  the  facts. 

First, — We  apprehend  it  to  be  undisputed 
hat  a  division  may  be  effected  without  in- 
(trument  in  writing.  Secondly, — That  a  di- 
Msion  may  be  either  total  or  partial.  Third- 
ly,— That  a  separation  from  commensality 
loes  not,  as  a  necessary  consequence,  effect  a 
llvision  of  property,  or,  at  least,  of  the  whole 
mdivided  property. 

The  respondent  alleged  in  her  plaint,  Ap- 
>endix,  page  4,  that  in  the  years  181 8,  18 19, 
md  1820,  a  separation  took  place  between 
iCoonj  Behary  and  Mudun  Mohun,  when  the 
me-half  share  of  the  estate  of  Beekhary  Das 
ras  equally  divided  between  them ;  that 
hey  came  to  a  mutual  settlement,  and,  sepa- 
ating,  each  established  a  distinct  concern  for 
dmself. 

Beekhary  Das  died  in  18 17,  and,  by  the 
listrument  of  March  1814,  called  the  will 
i  Fakir  Chund,  a  moiety  oi  his  property, 
ii  the  deaUi  of  his  widow,  is  given  in  these 
rords:     "Let  my  brother,  Beekhary  Das 
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"  aforesaid,  and,  after  the  death  of  my  said 
''  brother,  his  sons,  take  one-half." 

Now,  we  conceive  that  Beekhary  Das, 
having  died  in  1817,  in  the  lifetime  of  the 
widow,  the  tenant  for  life  and  his  sons 
surviving  htm,  this  moiety  was  not  a  part 
of  his  estate,  properly  speaking,  and  that, 
therefore,  primd  facie,  it  could  not  be 
divided  as  part  of  the  estate  of  Beekhary 
Das. 

But,  perhaps,  as  these  pleadings  are  not 
expressed  with  much  accuracy,  it  may  be 
that,  by  the  one-half  share  of  the  estate  of 
Beekhary  Das,  was  meant  the  moiety  of  the 
estate  of  Fakir  Chund,  which  would  have 
come^  to  him  had  he  survived  Mehtaboo, 
the  tenant  for  life. 

Now,  assuming  this  to  have  been  intended 
to  have  been  expressed  by  the  plaint,  still 
such  half  share  could  not  de  facto  have  been 
divided  between  them,  for  the  widow  had 
still  the  enjoyment  of  the  whole.  But  the 
plaint  may  perhaps  mean  to  aver  that  ther^ 
was  an  agreement  between  the  two  brothers, 
that  the  one-half  share  of  Fakir  Chund's 
properly,  which  would  have  devolved  on 
Beekhary  Das  had  he  survived  Mehtaboo, 
should  be  divided,  as  far  as  was  then  possi- 
ble, de  facto  ;  and,  in  support  of  this  under- 
standing  of  the  purport  of  the  agreement, 
the  entries  said  to  have  been  made  in  the 
books  of  various  concerns  might  be  evidence) 
provided  they  had  reference  to  the  property 
of  Fakir  Chund. 

Before,  however,  prosecuting  this  enquiry 
further,  it  may  be  expedient  to  examine 
what  lias  been  done  in  the  Court  below, 
and  to  ascertain,  as  far  as  we  can,  on  which 
side  the  weight  of  authority  preponderates. 
So  far  as  the  decision  of  this  case  may  be 
affected  by  the  weight  of  authority  in  the 
Couits  of  India,  it  stands  thus:  In  the 
Zillah  Court  of  Allahabad,  the  Pundit  of  that 
Court  was  consulted,  and  his  opinion  will  be 
found  at  page  63 ;  that  opinion,  shortly  put, 
is  to  the  following  effect :  that,  if  there  has 
been  a  separation  between  two  brothers,  the 
widow  of  one,  becoming  his  heir,  may  cause 
the  separation  of  any  portion  of  the  estate 
which  may  remain  de  facto  undivided;  that 
this  doctrine  does  not  apply  when  the  estate 
of  the  husband's  father  only  had  beeo  divid- 
ed, to  the  estate  of  the  uncle  of  her  hus- 
band, such  estate  not  having  come  into  her 
husband's  possession  before  his  death. 

It  is  difficult  to  deal  with  such  an  opinion  , 
as  this  with   reference  to  the  question  we 
have  to  solve.    If  the  property  now  sued 
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for  was  a  part  of  the  estate  of  Koonj 
Behary  at  the  time  of  his  death,  then, 
according  to  the  first  part  of  the  opinion  of 
this  Pandit,  the  widow's  claim  would  be 
valid ;  but,  if  it  formed  no  part  of  the  estate  of 
Koonj  Behary,  and  if  the  division  was  con- 
fined to  the  estate  of  the  husband's  father, 
then  the  widow  would  not  be  entitled,  be- 
cause the  property  never  was  in  the  hus- 
band's possession.  We  think  that  the  opi- 
nion of  this  Pundit  renders  very  little  assist- 
ance to  the  solution  of  the  difiiculties  arising 
in  this  case.  For,  firsty  this  Pundit  is  silent 
as  to  whether  this  property  ever  was  part  of 
the  estate  of  Koonj  Behary  or  not ;  secondly, 
he  assumes  that  the  only  property  divided 
was  that  which  came  from  Koonj  Behary's 
father ;  and,  thirdly ,  he  omits  all  mention  of 
the  will  or  deed  of  1814. 

The  judgment  of  the  Principal  Sudder 
Ameen  (pages  68  and  69)  throws  no  further 
light  upon  the  matter,  for  he  merely  recites 
the  bewusta,  and  rejects  the  widow's  claim, 
without  attempting  to  show  how  the  bewusta 
applied  to  it. 

The  opinion  of  the  Pundit  of  the  Sudder 
Adawlut  of  Allahabad  was  taken  on  a  case 
submitted  by  both  parties.  It  will  be  found 
at  page  80.  His  answer  is  partly  in  favor 
of  the  widow's  claim.  He  considers  that 
Mudun  Mohun  had  no  claim  to  the  disputed 
property  at  all,  because  it  never  came  into 
possession  until  after  the  two  brothers  had 
separated,  and  was  never  held  in  co-par- 
cenary by  them,  and  that,  therefore,  Rewun 
Persad,  as  the  son  of  Mudun  Mohun,  has  no 
claim  at  all  to  it.  He  considers  the  dis- 
puted property  as  undivided  property,  but 
if  a  part  of  the  estate  of  Fakir  Chund,  that 
neither  of  the  present  parties  could  claim  by 
inheritance,  but  that  both  are  entitled  «nder 
the  will  or  deed.  He  affirms  that  the  heirs 
of  Mudun  Mohun  and  Koonj  Behary  derive 
their  only  title  from  the  deed. 

The  answer,  however,  to  the  third  ques- 
tion at  page  80  would  seem  to  place  the 
right  of  the  widow  entirely  on  the  question 
whether  a  division  of  the  paternal  property 
of  Beekhary  Das  had  taken  place  before 
the  death  of  Koonj  Behary  and  Mudun 
Mohim. 

It  is  not  easy  to  reconcile  these  two 
opinions. 

The  Pundit  of  the  Sudder  Adawlut  of 
^  Calcutta  gave  in  his  bewusta,  which  will  be 
foimd  at  page  81. 


The  opinion  of  this  Pandit  suppodsAe 
claim  of  the  widow,  whether  thoe  had  « 
had  not  been  a  division  of  BedLhaiy  Bto'i 
estate  between  his  two  sons. 

Upon  a  careful  consi(f  eration  of  this  cp- 
nion,  and  the  authorities  cited  in  sqipK 
of  it,  the  grounds  of  it  would  seem  tok 
that  the  widow  is  the  heir  of  Koonj  Bdart. 
and  that  she  is  in  such  character  cofiM 
to  all  his  property  which  was  not  i^ii 
coparcenary  with  his  brother;  that  ik 
disputed  property  passed  by  the  deed  i 
1814,  which  was  signed  both  by  Kooa]B^ 
hary  and  Mudun  Mohun,  to  them  in  mck^ 
on  the  death  of  their  father  ;  that  by  Iqkx 
of  the  deed  it  was  divided  into  moieties  isd 
taken  by  them  or  their  heirs ;  no 
and  divided  property  coming  by  gift  irw 
Fakir  Chund. 

The  decision  of  Mr.  Monckton,  the  \Af. 
of  the  Sudder  Adawlut  of  Allahabad,  bdv 
whom  the  cause  first  came,  is  in  favor  rf 
the  widow  (page  86). 

He  appears  to  be  of  opinion  thai  s 
disputed  property  was  in  every  point  of 
divided  property.  That  a  complete  dim 
look  place  between  the  two  brothers;  jri 
that,  had  Mehtaboo  died  in  their  lifcdat 
this  property  would  have  been  (fivkki 
between  them  agreeably  to  the  d^ed^  M 
that  Koonj  Behary's  share  would  fane 
descended  to  the  widow  as  his  heir,  jri 
must  consequently  do  so  now.  In  Ai 
opinion  Mr.  Taylor,  another  Jndge  of  fc 
same  Court,  concurred. 

The  true  question,   then,   before    us.  ii 
whether  we  are  convinced  by  the  ar| 
of    the    appellant    that    this      decisioi  t 
erroneous;  for,  if  not  so  convinced^  it 
be  affirmed. 

We  find  it  impossible  to  recondk  ik 
whole  of  the  reasonings  of  the  Pundiis  mi 
of  the  Court  together,  and  to  render  Aff 
entirely  consistent.  The  conclnsioiK  k 
the  main  agree,  but  the  reasons  assigned  *^ 
not  do  so  altogether. 

We  think,  on  a  consideration  of  allihr 
circumstances,  that  a  complete  divisiaBif' 
all  the  property  of  Beekhaiy  Uaa 
was  held  in  coparcenary  was  agieed 
between  the  brothers,  and  we  think  so 
a  consideration  of  all  these  papers,  * 

JFi'rst, — Such  division  is  very  distmcilf^ 
alleged  in  the  plaint  at  page  4.  la  lit 
petition  of  Rewun  Persad,  at  page  7, 1 
is  an  answer  to  the  plaint,  a  septfttioD 
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xunmensality  is  admitted,  though  a  division 
LS  to  the  property  is  denied. 

In  the  snpplementary  plaint,  at  page  ao, 
he  division  is  again  pleaded,  with  this  ad- 
lition  that,  what  conld  not  be  immediately 
ealized  remained  in  coparcenary  till  a  real- 
zation  could  take  place  as  loans  and  debts 
lue  to  the  joint  concerns,  and  the  property 
roming  under  the  deed  of  Mehtaboo  during 
ler  life. 

•The  answer  of  Rewun  Persad,  at  page 
13,  admits  a  division,  but  denies  it  to  be 
::omplete,  not  stating,  however,  what  were 
iie  limitations,  and  then  seeks  to  avoid  the 
s£Eect  of  a  division  by  alleging  that  no  divi- 
sion could  affect  the  property  during  the 
lifetime  of  Mehtaboo,  it  being  during  that 
time  in  joint  partnership. 

The  respondent,  at  pages  23,  24,  re-asserts 
the  division,  and  alleges  that  the  disputed 
property  stood  on  the  same  footing  as  the 
balances  due  on  accounts  in  joint-partnership 
to  be  divided  as  they  accrued. 

The  rejoinder,  at  page  25,  raises  this 
distinction  that  the  division  of  the  outstand-  ^ 
Ing  debts  was  subject  to  no  contingency, 
"Beekhary  Dass  being  dead,  but  that  the 
disputed  property  was  subject  to  the  life- 
estate  of  Mehtaboo. 

So  stands  the  case  upon  the  pleadings. 
A  division  is  admitted,  and  no  particular 
exception  alleged.  The  objection  of  Rewun 
Fersad  is  not  that  there  was  a  special  ex- 
ception of  the  disputed  property,  but  that, 
from  the  nature  of  the  property,  it  was  ne- 
cessarily excepted. 

We  do  not  think  that  there  is  anything 
in  the  nature  of  the  disputed  property  which 
should  except  it  from  a  general  division.  It 
is  not  contended  that  there  are  any  peculiar 
rules  of  construction  in  India  applicable 
to  the  instrument  called  a  will  or  deed. 
The  testator,  after  the  death  of  his  widow, 
gives  his  property  to  his  brother,  Beekhary 
Dass.  On  his  death  it  becomes  divisible  into 
two  parts,  one  moiety  to  the  sons  of  Bee- 
khary Dass.  We  apprehend  that  they  would 
take  as  tenants  in  common — in  fact,  that 
they  had  each  of  them  a  vested  interest  in 
one-fourth  share  not  to  come  into  actual 
enjoyment  till  the  death  of  the  widow.  But 
here  was  no  contingency,  as  contended 
for  by*  the  appellant.  The  only  uncertainty 
was  the  period  of  enjoyment. 

If,  however,  the  will  could  be  construed 
60  as  to  read  the  bequest  to  the  brothers  as 
a  joint  tenancy,  even  in  that  case  we  do  not 


see  any  cogent  reason  why  they  should  not 
agree  to  divide  the  property  in  severalty  when 
the  period  of  enjoyment  occurred. 

We  are  inclined,  indeed,  to  the  opinion 
that  .this  property  was  not  properly  the 
subject  of  any  division  at  all,  but  that  the 
division  was  effected  by  the  deed  or  will,  and 
that  each  brother  took  one-fourth  as  a 
divided  property. 

But  to  look  to  the  evidence  in  the  Zillah 
Court  as  to  a  division.  It  is  not  of  a  defi*. 
nite  kind,  nor  are  we  quite  certain  how  far 
the  Court  below  made  use  of  it.  At  page 
27  will  be  found  the  deposition  of  the  vakeel 
of  the  widow.  He  declares  that  he  has  a 
chitta  written  by  Mudun  Mohun  to  Koonj 
Behary,  undertaking  to  produce  the  deed  of 
Fakir  Chund,  and  a  deed  of  sale  whereon 
is  indorsed  a  sale  by  Mudun  Mohun  of  his 
share  to  Koonj  Behary. 

Now,  supposing  those  documents  pro- 
duced, the  utmost  effect  which  could  be 
given  to  them  is  that  Mudun  Mohun, 
through  whom  Rewun  Persad  claims,  ac- 
knowledged some  interest  in  the  deed  or 
will  of  Fakir  Chund  to  belong  to  Koonj 
Behary ;  and  as  to  the  sale  of  the  part-share 
of  the  house,  that  possibly  it  may  be  infer- 
red from  it  that  it  was  a  part-execution  of 
an  agreed  division. 

Some  documentary  evidence  was  produced 
at  page  28 ;  proceedings  in  suits  between 
other  persons  to  show  the  law.  Those,  we 
think,  do  not  require*  comment ;  they  are 
produced  only  for  the  purpose  of  introduc- 
ing the  bewustas  of  Pundits  on  what  are 
assumed  to  be  similar  questions  of  Hindoo 
Law ;  in  fact,  they  are  not  similar  in  many 
essential  particulars. 

The  same  observation  applies  to  the  be- 
wu§|^  produced  on  behalf  of  the  appellaat, 
Rewun  Persad^  at  page  40.  The  law,  as 
laid  down,  may  be  true,  but  it  does  not 
govern  this  case,  nor  do  the  proceedings  in 
the  other  suits  apply  to  this  case. 

In  the  Sudder  Adawlut,  however,  much 
more  important  evidence  was  produced,  m., 
the  proceedings  in  an  action  brought  by 
Mudun  Mohun  in  1 835.  In  that  suit  Mudun 
Mohun  pleaded  division  of  the  paternal  ^ 
estate,  and  the  separation  from  his  orotber, 
Koonj  Behary. 

We  think  that  this  averment  by  Mudun 
Mohun,  and  which  was  supported  bv  evi- 
dence, is  strong  proof  against  Rewun  Persad, 
who  claims  through  him,  that  a  division 
and  separation  had  taken  place  ;  and  further 

0 


¥>. 


>Prwf^ 


TBI  WBSKLT  UTORTlft. 


Council 


[VoLTIL 


tbttt  it  was  a  complete  and  entire  division, 
for  no  limitation  is  alleged- 

And  herein  we  agree  with  Mr.  Monckton 
that  the  fact  of  Rewun  Persad  not  having 
specified  any  exceptions  to  the  partition 
being  of  the  whole  of  the  paternal  property 
is  evidence  that  there  were  no  exceptions. 

We  think  that,  upon  a  consideration  of 
these  premises,  we  are  justified  in  conclud- 
ing, if  such  conclusion  be  necessary  for 
the  decision  of  this  case,  that  a  complete 
division  and  separation  did  take  place  be- 
tween Koonj  Behary  and  Mudun  Mohun. 

It  may  be  well  here  to  notice  another 
argument  which  was  strongly  pressed  on 
behalf  of  the  appellant.  It  was  said  that 
the  widow,  as  heir,  could  not  claim  any 
property  of  her  husband  which  was  not  in 
possession  at  the  time  of  his  death  ;  that 
the  disputed  property  was,  at  that  period 
and  for  years  afterwards,  in  the  possession 
of  Mehtaboo,  and  that,  consequently,  Radha 
Beeby  can  have  no  claim  to  it. 

The  first  observation  which  strikes  us  as 
to  this  argument  is  that  it  was  never  distinct- 
ly urged  in  the  Courts  below,  though  it  is 
true  that  the  Pundit  of  the  Zillah  Court  of 
Allahabad  makes  it  the  principal  foundation 
oif  his  opinion  (page  63). 

There  is  not  the  least  reference  to  it  in 
the  opinion  of  the  Pundit  of  the  Sudder 
Adawlut  of  Allahabad,  nor  in  that  of  the 
Pundit  of  the  Sudder  Adawlut  of  Calcutta, 
nor  in  the  judgment  of  Mr.  Monckton,  in 
which  Mr.  Taylor  concurred.  We  think 
that  it  would  be  impossible,  under  such  cir- 
cumstances, for  us  to  reverse  the  decree  of 
the  Court  below  on  that  ground.  Indeed, 
this  averment  of  the  law  is  not  even  one 
of  the  grounds  of  appeal. 

We  have  no  intention  whatever  to  disturb 

the  doctrine  of  Hindoo  Law  that  a  widow, 

succeeding  as  heir  to  her  husband,  cannot 

recover  property  not  in  possession  of  her 

husband.     But    we    think    that  it  has  not 

been  shown  in  this  case  that  the  disputed 

■  property '  was  not  in  possession  according 

to  the  meaning  of  that  term  in  Hindoo  Law, 

nox  that  the  doctrine  applies  to  a  property 

where  the  husband  had  a  vested   interest 

vader  a  will  or  deed,  and  the  actual  enjoy- 

•^ntent  thereof  was  postponed  during  the  li^- 

time  of  another* 


We  proceed,  then,  to 
on  the  assumption  that  there  was  a  oom^eft 
division  between  the  two  brothers,  and  te 
the  law,  as  to  possession  by  the  husioBi 
does  not,  under  the  existing  1  in  mniiami 
bar  the  widow's  claim. 

Now,  if  this  be  so,  we  think  tfaai  ik 
judgment  of  the  Court  below  must  be  afii» 
ed  in  every  view  of  the  case.  It  is  adiBiaei 
on  all  hands  that  Radha  Beeby  is  the  hor 
of  Koonj  Behary,  and  that  she  is  entitled,  m 
such,  to  all  the  property  which  was  noi  kdd 
in  coparcenary  with  Mudun  Mohun.  Tk 
disputed* property  was  derived  fioBi  Fahr 
Chund,  and  whatever  rights  Beekhaiy  Dm 
had  in  it  are  founded  upon  his  deed  dr  "A 
The  same  observation  applies  to  any  lig^ 
which  belonged  to  Koonj  Behary  and  Mate 
Mohun.  If  the  disputed  property  be 
to  be  property  given  or  bequeathed  to 
Behary  and  Mudun  Mohun  by  the  dtxA  9 
will,  then  we  think  that  it  was  dhidii 
property,  and  never  held  by  them  aa  oapum 
nary,  and  in  that  view  the  widow  is  ei^dei 
as  the  heir  to  the  divided  proj>erty  of  y«^ 
Behaiy. 

If  the  property  be  considered  as  the  ^ 
perty  of  Beekhary  Dass  (a  supposition  tq 
difficult  to  be  made),  then  we  think  ihit  % 
on  his  death,  it  was  held  in  coparcenarr  If 
the  two  brothers>  it  was  divided  and  beoai 
separate  by  the  division  made  between  ik 
two  brothers. 

We  do  not  think  that  this  pr<:^>efty  «i 
bequeathed  to  the  two  brothers  as  fM 
tenants.  But,  even  if  it  were,  we  sfaooU  ii^ 
cline  to  the  opinion  that  the  division 
ed  to  it.  We  therefore  come  to  the 
sion  that,  either  the  disputed  property 
never  held  in  joint  tenancy,  or  that,  if 
held,  it  was  divided,  and  conseqaent^ 
aflSrm  the  judgment,  on  the  grounds 
by  the  Pundits  in  the  Sudder  Adawlut,  sal 
adopted  by  the  two  Judges  of  thai 
and  it  must  be  affirmed  with  costs. 
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The  joth  June  1847. 

Present  : 

Lord  Brougham,  Lord  Laijgdale,  Dr.  Lush- 
ington,  T.  P.  Leigh,  Sir  A.  Johnston,  and^, 
fifr  £.  I^ran.  ^ 

Hifldoo  Law— Sacceisioa. 

Oh  Appeal  from  the  Sudder  Devoanny 
Auawlut  of  Calcutta, 

Rany  Padmavati 

versus 

Baboo  Doolar  Sing  and  others. 

The  question  beine  whether  the  succession  in  this 
case  w«s  regulated  by  the  Bengal  or  Mtthila  Law— 
Hbld,  in  accordance  with  the  Court  below,  after  an  exa- 
mSnation  of  the  whole  evidence,  that  the  Mithila  Law 
appttcable. 


Tlu  Chancellor  of  the  Duchy  of  Corn- 
wall  (T.  P,  Leigh).— \t  appears  to  their 
Lordships  In  this  case  that  the  mode  in 
^hich  the  respondents  have  stated  their 
case  at  the  Bar  makes  it  quite  unneces- 
sary to  enter  into  any  consideration  of 
the  several  questions  which  were  opened 
to  the  Court  on  the  part  of  the  appel- 
lant. The  respondents  now  rest  their 
daim  to  this  estate  entirely  as  the  heirs  of 
Rung  Lai  ^ng.  They  say  that  Rung  Lai 
Sing  died  intestate,  and  that  they,  the  re- 
spondents, are  his  heirs..  They  brought  for- 
ward that  claim  immediately  upon  the  death 
of  Rung  Lai  Sing,  that  is,  they  claimed  the 
property  immediately  upon  the  death  of  Rung 
Lai  Sing;  and  all  question  therefore  upon  the 
Statute  of  Limitations  appears  to  us  to  be 
out  of  the  case,  so  far  as  applies  to  the  title 
they  set  up  as  heirs  of  Rang  Lai  Sing. 

So,  again,  all  question  as  to  the  property 
being  ancestral  or  not  ancestral,  and  as  to 
the  family  being  divided  or  undivided,  must 
be  put  out  of  consideration.  The  only  two 
questions  appear  to  us  to  ht\  firsts  did  Rung 
Lai  Sing  die  intestate  ?  and,  secondly,  if  he 
died  intestate,  are  the  respondents  *  his 
heirs? 

With  respect  to  the  first  question,  when 
the  case  was  originally  opened  to  us,  the 
factum  of  the  will  appeared  to  have  been 
proved  in  the  cause,  and  not  to  have  been 
disputed  by  any  cross-examination  of  those 
witnesses  who  appeared  on  the  part  of  the 
appellant  or  otherwise.  Under  these  cir- 
cumstancesy  it  did  appear  to  us  to  be  some- 
what singular  that,  merely  upon  a  general 
presumption  of  fraud,  the  question  as  to  the 


validity  of  the  will  should  have  been  decid- 
ed agaixvst  them ;  but  it  turns  out  now  thai 
no  proper  evid^ce  was  ever  given  in  the 
suit,  upon  the  fact  of  that  will  bang 
or  not  being  genuine.  On  the  death  o£ 
Rang  Lai  Sing,  certain  depositions  weot 
taken,  not  however  in  this  suit,  but  long 
before  the  institution  of  this  suit;  and  it 
appears  that  they  were  taken  «f6r  an  entirely 
distinct  purpose,  namely,  in  one  case,  far 
the  purpose  of  the  proceedings  going  on  in 
the  Civil  Court,  and,  in  the  odier  case,  for 
the  purpose  dt  the  proceeding  before  the 
Collector.  The  object  of  the  proceeding  in 
the  Civil  Court  was  to  substitute  the  name 
of  the  appellant  for  the  name  ci  Rung  Lai 
Sing  in  all  proceedings  with  respect  to  the 
eemindary  in  the  Civil  Court. 

The  object  of  the  proceeding  before  the 
Collector  was  to  have  the  name  of  the  ap- 
pellant registered,  instead  of  the  name  of 
Rung  Lai  Sing,  as  proprietor  of  the  zemin- 
dary.  Now,  it  seems  that  the  Collector  act- 
ed upon  the  will,  and  that  then  the  Civil 
Court  acted  upon  the  decision  of  the  Collect- 
or. The  decision  of  the  Collector,  of  course, 
was  not  a  proceeding  in  any  Court  of  Justice 
at  all;  it  was  not  a  judicial  proceeding,  and, 
by  the  Regulation  VlII.  of  1800,  it  is  ex- 
pressly provided  that  the  entry  of  the  Col- 
lector shall  not  in  any  degree  "  affect  the 
'^  rights  of  any  party  whose  name  may  be 
*'  registered  therein  as  the  ostensible  proprie- 
"tor  of  the  land,  or  whose  name  may  not 
*'have  been  registered  as  the  proprietor, 
*'  but  who  may  establish  a  right  of  property 
"in  the  Dewanny  Adawlut  or  otherwise." 
I  do  not  think  it  very  distinctly  appears 
whether  the  respondents  had  or  had  not  an 
opportunity  of  cross-examining  the  witnesses. 

It  does  not  appear  that  they  had,  I  think ; 
but  they  themselves  presented  a  petition,  al- 
leging that  this  will  was  a  fabrication,  and 
praying  that  certain  witnesses,  whose  names 
they  mentioned,  might  be  examined  Co  prove 
the  fact  of  that  fabrication.  What  ws^  done 
upon  this,  I  think,  does  not  distinctly  appear; 
but,  at  all  events,  it  was  a  distinct  notice  to 
the  appellants  that  the  respondents  alleged 
that  will  to  be  a  forgery. 

When  the  suit  was  brought,  the  intestacy 
was  alleged,  and  in  this  state  of  things  cer- 
tainly it  was  incumbent  upon  the  appellant, 
if  she  relied  upon  that  which  was  thus  dis- 
puted, to  produce  clear  and  conclusive  evi- 
dence in  favor  of  that  instrument.  But,  in, 
fact,  she  produced  no  evidence  whatever, 
that  is  to  say,  no  evidence  which  a  Court  of 
Justice  could  in  this  country  receive,  nor 
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any  evidence  which  could  have  much  weight, 
I  think,  in  any  Court  of  Justice  whatever. 
It  was,  however,  received  below,  and  there- 
fore I  do  not  apprehend  that  we  can  treat  it 
as  not  being  evidence  in  the  cause.  But 
still  it  is  evidence  of  such  a  character  that 
it  appears  to  us  impossible  for  any  Court  to 
rely  uj)on  it. 

Now,  the  Sudder  Court  were  of  opinion 
that  the  will  must  be  disregarded,  and,  on 
the  9th  of  May  1833,  they  pronounced  an 
order,  in  which,  after  stating  "that  the  will 
"  produced  by  the  respondents  is  not  correct 
^'  or  credible,  and  by  the  legal  opinion  of  the 
"  Hindoo  Law  OflBcer  of  this  Court,  it  appears 
''  that  the  estate  of  Rung  Lai  Sing  descends 
<'to  the  plaintiffs  (appellants)  by  the 
''Hindoo  Law  current  in  the  country  of 
''Mithila,  and  that  Pudmavati  is  entitled 
''to  the  expenses  of  her  support  and  reli- 
"  gious  ceremonies  according  to  the  usage  of 
"the  family,"  the  Court  directed  certain 
enquiries  with  respect  to  that  law. 

It  is  said  that  that  order,  which  was  made 
on  the  9th  of  May  1833,  ^^^  founded  upon 
the  assumption  of  the  invalidity  of  that  will, 
and  that,  that  order  not  having  been  appeal- 
ed from,  the  question  on  the  validity  of  the 
will  is  not  now  open.  Now,  it  does  not  ap- 
pear to  us  to  be  necessary  to  decide  that 
point,  because  we  are  clearly  of  opinion  that 
there  was  no  evidence  before  the  Court  upon 
which  they  could  properly  have  acted  to 
affirm  the  validity  of  that  will. 

Then,  the  fact  of  the  will  being  out  of  the 
case,  of  course  it  becomes  unnecessary  to 
consider  whether,  by  the  Mithila  Law,  there 
was  a  power  of  devising  or  not;  and  there- 
fore the  very  able  argument  addressed  to  the 
Court  on  behalf  of  the  appellant,  it  is  not 
necessary  for  us  to  deal  with. 

The  whole  question  therefore  is,  Does  the 
Mithila  Law  prevail  in  this  family  to  govern 
the  descent  of  its  property ;  and,  if  it  does, 
are  the  respondents  by  law  the  heirs? 
Now;  the  pedigree  is  not  disputed,  and  we 
have  the  opinion  of  all  the  law-officers,  that, 
according  to  that  pedigree,  the  respondents 
are,  by  the  Mithila  Law,  the  heirs  in  this 
case ;  and  there  is  nothing  appearing  in  the 
cause  against  that. 

Now,  how  does  the  Mithila  Law  govern 
this  case?  Upon  this  point  there  appears 
to  have  been  a  most  careful  enquiry  in  the 
Court  below. 

The  decree  of  the  Moorshedabad  Court 

«  assumed  that  the  Bengal  Law  prevailed,  and 

upon  this  the   respondent  appealed  to  the 

Sudder    Court,    which,    upon    hearing    the 

cause,  decided  that  the  Mithila  Law  prevail- 
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ed.    Now,  this  fact  that  the  IGlUU 
was  to  prevail,  does  not  at  that  time 
to  have  been  disputed,  for  at  page  164 
find  the  matter  thus  stated  by  tlie  Ji 
Mr.  Walpole : — 

"It  appears  by  the  papers  that  the 
"  claim  of  the  plaintifiPs  is  for  the  estxs 
"  Rung  Lai  Sing,  and  that  the  estate 
"  Ghureeb  Das  and  others  is  stated  oalf 
"trace  the  connection  of  the 
"The  allegation  of  the  appellants 
"  Mithila  Law  is  followed  in  their 
appears  to  be  correct,  and  is  not 
by  the  respondents.  It  is,  therefore, 
sary  in  this  case  to  ascertain  which 
"  two  and  the  third  parties  is  entitled  w 
"  estate  of  Rung  Lai  Sing,  who  died 
"  ried  and  without  issue,  by  the 
"  Law."  On  the  36th  December  1833 
decree  was  made,  directing  the  enqnyl 
to  who,  according  to  the  Mithila  Law, 
entitled  to  succeed,  which  law  was  to 
vail;  and  on  the  3rd  of  April  1833 
nion  in  favor  of  the  respondents  was 
which  is  stated  at  pages  164  and  165. 

Upon  this  the  appellant  presented  a 
tion,  alleging  that  the  Mithila  Law  SA 
prevail  in  her  family;  and  that  was»  1 
as  I  understand  it,  the  first  occasion  od< 
that  representation  was  made« 

Thereupon,  on  the  9th  of  May  iSjj. 
the  decree  which  is  stated  in  page  64. 
Court  of  Sudder  remitted  the  case  to 
Provincial  Court,  treating  the  will  as 
valid,  and  directing  an  enquiry  into  the 
which  law  prevailed  in  this  family,  i 
deal  of  evidence  was  gone  into, 
case  came  before  the  Poomea  Court 
had  succeeded  the  Moorshedabad  Comt 
they  decided  that  the  Bengal  Law 
the  possession. 

Against  this  decree  there  was  an  ap| 
the  Sudder  Court,  and,  on  the  15th  of 
ary  1 838,  the  cause  came  before  Mr. 
ing,  one  of  the  Judges  of  that  Court. 
then  took  place  is  stated  at  page  195. 
sete  forth  that,  "  in  consideration  of 
"  dispute  and  statements  of  both  partly 
"  the  nature  of  the  case,  it  is  m 
"ascertain,  before  the  decision,  what 
"  the  customs  and  rites  of  marriages 
"funerals  deposed  to  by  the  witnessei| 
•*  both  parties;  whether  they  were 
"  ing  to  law  or  not ;  the  pleaders  of 
"  parties  were  therefore  questioned,  and 
"  consented  to  refer  the  matter  to  the 
"  doo  Law  Officer  of  this  Court 
"therefore,  that  a  copy  of  this 
"  be  sent^  with  the  depositions  of  the 
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es  of  both  parties  to  him,  with  an  order 
to  make  a  full  report,  in  two  weeks  from 
the  date  of  receiving  it,  after  giving  full 
consideration  to  the  depositions,  whether 
the  marriage  and  funeral  customs  and  rites 
of  the  Mithila.Law,  stated  by  the  witnesses 

'  of  the  plaintiffs  to  be  observed  in  the  fami- 
ly of  both  parties,  can  be  understood  also 

'of  the  Nuddea  Law;  and  whether  similar- 
ly the  customs  and  rites,  stated  by  the  wit- 

'  nessea  of  the  defendant  to  be  according  to 

'  the  Nuddea  Law,  can  be  understood  of  the 

'  Mithila  Law." 

On  the  17th  of  May  1838,  the  officer  made 
lis  report  in  favor  of  the  respondents, 
irhich  is  stated  in  page  228.  The  appellant 
fas  dissatisfied  with  this  report,  which  was 
nerely  a  short  statement  of  the  officer's  opi- 
lion  being  in  favor  of  the  respondents,  with- 
out going  into  particulars ;  and,  on  the  26th 
\i  June  1838,  the  case  came  before  Mr. 
lalhed,  another  Judge,  and  he  directed  fur- 
her  questions  to  be  prepared,  in  order  fur- 
ber  to  elucidate  this  matter. 

A  further  opinion  was  then  given  by  the 
lindoo  Law  Officers,  and  that  opinion  also 
ras  in  favor  of  the  respondents. 

Upon  this  the  Judge  of  the  Sudder  Court, 
lefore  whom  the  case  originally  came,  was 
>f  opinion  against  the  opinion  of  the  Court 
»elow,  and  it  became  necessary,  as  I  under- 
tand  the  practice  is,  to  go  to  a  second  Judge 
\l  the  Sudder  Court;  and  accordingly  it  did 
^o  to  a  second  Judge.  And  then  it  appears 
hat  he  made  a  still  further  enquiry  upon  this 
subject,  after  having  called  the  pleaders  of 
>oth  parties  (who  appear  in  this  case  both  to 
lave  been  Europeans),  and  he  settled  the 
luestion,  it  appears,  in  their  presence,  and  it 
lays:  "After  which  the  pleaders  and  agents 
*of  both  parties  said  that  they  had  nothing 
*  further  to  represent."  And  they  must, 
faerefore,  be  taken  to  have  both  agreed  upon 
hose  questions. 

The  questions  in  this  case  were  originally 
w-epared  for  the  opinions  of  the  Hindoo  Law 
jfficers,  and  it  seems  to  have  been  consider- 
ed, justly  perhaps,  that,  after  all  that  had 
passed,  the  Hindoo  Law  Officers  having  given 
:heir  opinions  several  times,  it  would  be 
proper  to  take  the  opinion  of  the  officer  of 
;he  Tirhoot  Court,  where  this  law  pre- 
vailed. 

Those  questions  were  prepared,  and  the 
officer  of  the  Court  of  Tirhoot  gave  his  an- 
swers upon  all  those  questions,  and  it  then 
came  again  before  the  Judge  who  had  sent 
:hose  questions  for  his  information  upon  the 
subject. 


Now,  those  questions  were  framed  with  a 
view  of  enabling  the  Court  to  judge,  by  the 
answers  to  the  particular  questions  put  by 
him,  whether,  according  to  the  evidence 
which  was  before  him  of  what  appeared  to 
have  been  the  ceremonies  used  in  this  family, 
the  Mithila  Law  or  the  Bengal  Law  prevail- 
ed; and  he  was  clearly  of  opinion  that  the 
Mithila  Law  prevailed,  and  confirmed  the 
opinion  of  the  first  Judge,  and  the  decision 
was  finally  pronounced. 

Now,  it  is  admitted  that  it  is  utterly  im* 
possible  for  any  European  Court  to  weigh 
very  nicely  the  effect  of  evidence  of  this 
kind  as  to  particular  ceremonies,  and  the 
weight  which  is  to  be  due  to  those  particu- 
lar ceremonies  as  establishing  the  fact  of 
one  law  prevailing  or  the  other;  and  there- 
fore the  learned  Counsel  at  the  Bar  have 
very  naturally  and  very  properly  abstained 
from  going  into  any  minute  examination 
of  the  evidence  upon  this  point.  The  ques- 
tion, therefore,  for  us  is :  Is  there  evidence 
stated  before  us  which  shows  that  the  opinion 
which  was  'come  to,  after  repeated  investiga* 
tion  and  after  taking  the  opinions  of  the 
various  law-  officers  of  the  Courts,  all  of  them 
concurring  in  the  same  conclusion,  is  an 
opinion  by  which  we  should  be  guided  ? 

Now,  certainly,  so  far  from  there  being 
anything  in  the  facts  before  us  which  is 
inconsistent  with  this,  the  most  important 
fact  appears  to  us  to  be  consistent  with  it, 
and  only  consistent  with  it. 

On  the  death  of  Sobhe  Sing,  Pohput  Sing 
and  Rung  Lai  Sing,  being  his  sons,  became 
joint  proprietors,  and  entered  into  possession 
of  this  estate.  Pohput  Sing  died,  leaving 
a  widow,  and  according  to  the  Bengal  law, 
as  I  understand  it,  the  widow  of  Pohput 
Sing  would  have  been  entitled,  under  those 
circumstances,  to  succeed  to  the  share  of 
Pohput  Sing,  her  deceased  husband,  for  her 
life.  And  accordingly,  certainly,  it  was 
understood,  from  the  original  statement 
of  the  case,  that,  upon  the  death  of  Pohput 
Sing,  she  did  so  succeed  to  her  husband's 
share,  and  that  she  came  into  possession  of 
the  other  half  of  the  estate  upon  the  death 
of  Rung  Lai  Sing. 

But  the  evidence,  upon  examination,  turns 
out  to  be  quite  the  reverse ;  for  it  is  clear 
that  Rung  Lai  Sing,  upon  the  death  of 
Pohput  Sing,  presented  a  petition,  stating 
his  title  as  a  title  to  the  whole  estate,  and 
that  he  was  let  into  possession  of  it,  and 
that  she  was  entitled  to  maintenance  out 
of  it  according  to  the  Mithila  Law,  and  that 
that  maintenance  was  preserved  to  her. 
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.  Again,  upon  the  death  of  Rung  Lai  Sing> 
the  appellant  herself  presented  a  petition, 
and  she  claimed,  as  successor  under  the  will, 
the  vthole  of  the  property  of  Rung  Lai  Sing. 
It  seems,  therefore,  clear  that,  upon  the  death 
of  Pohput  Sing  and  upon  the  death  of  Rung 
Lai  Sing,  the  succession  was  regulated  by 
the  Mithila  Law,  and  not  by  the  Bengal  Law. 
That  was  entirely  in  accordance  with  the 
result,  to  which,  after  an  examination  of  the 
whole  of  the  evidence,  the  Court  below  has 
pome ;  and  we  are  of  opinion  that  that  decree 
is  perfectly  right,  and,  therefore,  that  it  must 
be  affirmed,  and  affirmed  with  costs. 

Lord  Brougham — ^It  is  impossible  to 
praise  too  highly  the  great  care  which  the 
Court  below  appear  to  have  taken  in  obtain- 
ing the  best  possible  information  upon  the 
subject — a  somewhat  nice  and  intricate  sub- 
ject— of  the  customs  and  ceremonies  govern- 
ing this  case.  There  were  three  or  four 
separate  enquiries,  giving  the  parties  the 
fullest  opportunity  of  suggesting  questions, 
and  directing  further  enquiry  when  the  re- 
ports were  not  sufficiently  decisive;  and  it 
was  found  that  the  parties  were  quite  satis- 
fied with  the  nature  of  the  questions  that 
were  laid  before  the  authorities.  I  never 
saw  a  case  better  sifted  than  the  present,  and 
it  certainly  affords  the  Court  great  confidence 
in  coming  to  the  decision  which  it  has  now 
pronounced. 

Decree  affirmed  with  costs. 


The  i6th  December  1847. 

Present  : 

Ix>rd  Brougham,  Lord  Langdale,  Lord 
Campbell,  Dr.  Lushington,  T.  P.  Leigh, 
and  Sir  £.  Ryan. 

Hindoo  Law— Succession.        ^ 

On  Appeal  from  the  Stuider  Dewanny 
Adawlut  of  Calcutta, 

Rany  Srimuty  Dibeah 

versus 

Rany  Koond  Luta,  Rany  Rung  Luta,  and 

others. 

The  question  being  whether  the  descent  in  the  family 
tn  this  case  was  to  be  regulated  by  the  Dyabha^a  or  the 
Mitalcshan-'HELD,  upon  the  evidence,  that  the  Dyar 
bhaga  applied  to  the  decision  of  the  cause. 

Lord  Langdale, — This  is  an  appeal  from 
a  decree  of  the  Court  of  Sudder  Dewanny 
Adawlut  of  Calcutta,  dtsmiuing  the  suit  of 
Kundurp  Sing,  deceased,  for  the  recovery  of 
a   zemindary   of   four  pergunnahs   in  the 


Zillah  of  Midnapore  from  Mobnft  Lai 
deceased. 

The  appeal  fs  prosecuted  by  the 
and  representative  of  Knndiup  Sing, 
the  two  widows  and  representati 
Mohun  Lai  Khan  and  others.     The 

as  follows : — 

On  the  I  St  of  July  1800,  the  Ranr  Se^ 
room  any,  being  the  sole  possessor  of  tk 
zemindary  in  question  as  the  sarvivingwidoi 
and  heir  of  her  deceased  husband  Raja  Ajei 
Sing,  who  died  in  1754,  executed  a  deed 
purporting  to  be  a  deed  of  gift  of  the  zes»- 
dary  to  Anund  Lai  Khan. 

The  gift  was  opposed  bj  Shamansel 
Gujraj,  Roop  Churn,  and  Ram  Churn,  vb 
claimed  to  be  the  heirs  of  Raja  Ajeet  Sb| 
Xhey  presented  a  durkhast  in  suppoit  ef 
their  opposition.  But  the  durkhast  «s 
rejected,  and  the  donation  was  registeief 
and  proclaimed. 

The  Rany  was  herself  a  party  to  tla 
proceeding,  and,  in  her  answer  to  die  cf- 
position,  admitted  the  gift  which  she  m 
made.  But  some  time  afterwards  she  co& 
plained  of  and  disputed  the  deed,  and  k 
1 806  she  commenced  a  proceeding  df  fcs 
own  to  recover  possession  of  the  semisfiET 
from  Anund  Lai  Khan.  In  this  proceeA| 
she  was  non-suited,  but  by  leave  <tf  tii 
Court  she  commenced  a  proceeding  id  li 
aside  the  gift  on  two  grounds  :  finl^ 
it  had  been  obtained  from  her  by  fraud; 
secondly,  that  it  had  been  executed  witet 
the  consent  of  the  heirs  of  Raja  Ajeet  Si^ 
her  husband,  and  of  her  guardians. 

In  the  Course  of  these  proceedings,  I 
was  held  that  the  male  heirs  of  the  Ri|i 
Ajeet  Sing  were  the  guardians  or  protedoi 
of  the  widow,  but  that  the  motbo^ 
brother's  sons  of  Raja  Ajeet  Sing  were  iki 
heirs  expectant  or  presumptive  to  the  k^ 
mindary.  And  by  the  decree  of  the  SnddH 
Dewanny  Adawlut,  dated  the  31st  ol 
August  181 3,  on  the  appeal  from  the  deace 
of  the  first  Judge  of  the  Calcutta  Pfovindrf 
Court,  dated  the  30th  of  March  181 1,  % 
was  stated  that  it  could  not  be  asceitaiofll 
whether  the  deed  of  gift  was  obtained  tat 
the  Rany  by  deceit  as  she  alleged ;  M 
that  it  appeared  by  a  bewusta  of  a  poaA 
of  the  Court,  and  the  text  of  the  sastm 
cited  therein,  also  from  the  tenor  ol  ^ 
nth  Chapter  of  Dyabhaga,  whicki  «tt 
the  most  reputable  of  all  the  pothees  li 
use  in  Bengal  which  are  observed  la 
the  families  of  the  litigating  pardes,  tki^ 
after  the  death  of  Raja  Ajeet  Sing,  ki 
relatives  descended  in  the  male  line 
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urere  living  and  capable  of  taking  care  of 
he  Rany,  were  Pirbhoo,  that  is,  her 
piardians  or  protectors,  and  that,  without 
heir  advice  and  consent,  she  had  not,  ac- 
:ording  to  the  sastras,  the  power  of  making 
I  gift  to  any  one  of  the  zemindary  left  by 
ler  husband.  It  was  further  stated  that, 
ilthough,  agreeably  to  the  sastras  in  use 
D  Bengal,  the  persons  who  claimed  to  be 
nale  heirs  of  Raja  Ajeet  Sing  could  not 
>e  considered  his  heirs  when  opposed  to 
lis  mother's  brothers'  sons,  and  although 
^lohun  Lai  (claiming  under  Anund  Lai, 
ind  then  defendant)  had  produced  deeds 
mrporting  to  have  been  executed  in  his 
avor  by  some  of  the  persons  who  reprc- 
ented  mother's  brothers'  sons  of  Raja  Ajeet 
5ing,  yet  there  was  not  proof  either  of  the 
>ermission  of  his  relatives,  descended  in 
he  male  line,  or  of  the  approbation  of  all 
he  relatives  descended  from  the  mother's 
brothers'  sons;  and  the  deed  itself  did  not 
how  that  any  one  of  them  had  approved 
it  the  time  of  the  execution ;  and  for  these 
easons  it  was  held  that  the  deed  was  not 
alid. 

From  this  decision  Mohun  Lai  appealed 
0  England. 

There  being  no  question  as  to  the  sastras 
ti  use  in  the  family,  the  opinion  of  the 
'udge  that  the  deed  was  not  valid  without 
he  consent  of  the  relatives  descended  in  the 
nale  line  as  guardians,  and  that  the  con- 
urrence  of  the  heirs  (the  descendants  of 
nother's  brothers'  sons),  at  the  time  of  exe- 
ruting  the  deed,  was  necessary  to  the  va- 
idity  of  the  deed,  were  the  principal  points 
ipon  which  the  decision,  adverse  to  Mohun 
^1,  was  founded,  and  must  have  been  the 
pounds  of  the  appeal. 

The  appeal  was  not  prosecuted,  and  the 
leath  of  the  Rany  (which  soon  afterwards 
^ok  place)  gave  rise  to  a  new  claim  in  new 
ircumstances. 

The  estate  was  in  the  possession  of  the 
!!ollector  of  Midnapore,  or  of  the  Court  of 
Vards. 

Independently  of  any  deed  of  gift,  the 
escent  was  cast  upon  the  heirs  of  Raja 
LJeet  Sing,  which,  according  to  the  Dya- 
haga  and  the  sastras  in  use  in  Bengal, 
rere  the  descendants  of  the  mother's 
rothers'  sons,  but  which,  according  to  the 
fitakshara,  were  the  male  descendants  of 
distant  ancestor  of  Raja  Ajeet  Sing. 

The  Rany  died  on  the  17th  September 
812.  Immediately  aftenvards,  Kundurp 
fng,  who  is  now  represented  by  the  appel- 
ints,  alleged   that,  on  the  day  before  her 

VoL  VII. 


death,  she  had  executed  to  him  a  deed  of  gift 
of  the  zemindary ;  and  he,  as  donee  under 
that  deed,  and  also  alleging  himself  to  be 
the  heir  of  Raja  Ajeet  Sing,  claimed  to  be 
entitled  to  the  possession  of  the  zemindary. 
Mohun  Lai  Khan  also  clsumed  to  be  entitled 
to  the  possession,  founding  his  claim  on  the 
deed  of  gift  to  him,  and  the  confirmation  of 
it  before  that  time  by  all  the  persons  whom 
he  alleged  to  be  the  heirs  of  Raja  Ajeet  Sing. 

On  the  25th  of  September  18 12,  it  was 
ordered  by  the  Court  of  Zillah  Midnapore 
that  Mohun  Lai  Khan  and  Kundurp  Sing, 
and  any  other  persons  having  claims  to  the 
possession  of  the  zemindary,  either  by  in* 
heritance  or  any  other  right,  should  present 
petitions  to  the  Judge  of  the  Zillah. 

Mohun  Lai  and  Kundurp  Singh  and  others^ 
having  accordingly  presented  their  petitions^ 
the  Judge  proceeded  to  a  summary  trial 
thereof,  and,  on  the  24th  of  December  1813, 
recorded  his  opinion  as  follows : — 

First,  that  the  deed  under  which  Kundurp 
claimed  was  fabricated  after  the  death  of  the 
Rany,  and  that  the  right  of  Kundurp  to  the 
property  was  not  proved  or  established,  either 
by  the  deed  or  by  hereditary  right,  according 
to  the  sastras. 

Secondly,  that,  according  to  the  bewusta 
entered  in  the  decree  of  the  31st  of  August 

1812,  the  sons  of  the  brothers  of  the  mother 
of  Raja  Ajeet  Sing  were  his  heirs,  and  after 
the  demise  of  the  Rany  entitled  to  the 
zemindary. 

Thirdly,  that  those  heirs  had  transferred 
their  hereditary  rights  in  the  property  to 
Mohun  Lai.  But,  fourthly,  notwithstanding 
these  circumstances,  the  appeal  of  Mohun 
Lai  to  England  being  pending,  the  Judge 
thought  it  proper  that  the  zemindary  should 
remain  in  the  custody  of  the  Court  of  Wards 
until  the  appeal  to  England  should  be  de* 
cideSf. 

But  this  proceeding  being  transmitted  to 
the  Court  of  Sudder  Dewanny  Adawlut  for 
information  and  orders,  that  Court,  on  the 
14th  of  February  18 14,  after  noticing  the 
reasons  for  not  prosecuting  the  appeal,  and 
that  the  authority  of  the  Court  of  Wards  had 
ceased,  considered  it  to  be  right  and  proper 
that  the  Judge  of  the  Zillah  C6urt  should  give 
effect  to  his  summary  decision;  and  if,  on 
consideration  of  the  particulars  set  forth  in 
his  proceedings  of  the  24th  of  December 

181 3,  he  conceived  Mohun  Lai  to  be  the 
person  entitled  to,  and  the  malik  of,  the  ze« 
mindary,  and  if  Mohun  Lai  were  able  to  give 
security  for  conforming  to  the  decrees  of  thft 
Court  on  other  claims,  the  Judge  might  with- 
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draw  the  zemindary  fro^^  the  custody  of  the 
Court  of  Wards,  and  put  it  into  the  possesr 
sion  of  Mohun  Lai. 

Mohun  Lai  obtained  possession  in  the  re- 
sult of  these  proceedings.  Kundurp  ap- 
pealed ta  the  Court  of  Sudder  Dew^nny 
Adawlut,  ai\d,  coi^tinuing  tp  claim  both  as 
donees  under  this  de^d  and  also  as  h^ir  of 
Ajeet  Sing,  prayed  a  review  of  the  judgtnent 
against  him.  But  the  Chief  Judge  of  the 
Court  of  Sudder  Dewanny  Adawlut,  on  the 
i^th  of  Sept^mb?^  1815,  considered  that  as, 
in  the  summary  decisio^  given  in  the  cause, 
permission  was  granted  to  any  person  who 
bad>  according  to  the  sastras,  claim  to  the 
aemindary  leil  by  Raja  Aj^^t  Sing,  to  sue  for 
the  same  in  the  Provincial  Court,  in  order 
1;hat,  after  a  full  and  final  enquiry,  ascertain- 
ing at  the  same  time  the  rute  observed  in  the 
{apaily  and  t^e  sastras  that  are  in  force,  the 
right  b^  awarded  to  the  rightful  owner,  it 
was  not  nec^saary  or  useful  to  make  any 
£u]:tfa^j;  investigation  in  the  summary  cause. 
And  the  petition  of  the  appellant,  praying 
for  a  review  of  the  decision,  was  not  al- 
lowed. 

l^  consequence  of  this  decision,  Kundurp, 
in  November  181 5,  commenced  his  action 
against  Mohun  Lai  and  others,  in  the  Pro- 
yiocial  Court  of  Calcutta,  to  recover  posses- 
sion of  the  zemindary. 

He  claimed,  as  before,  to  be  entitled  under 
thje  deed  o{  gift  of  the  i6th  of  September 
18 1 2,  and  also  as  heir  by  descent  in  the  ^^ale 
line.  He  admitted  that  he  had  four  uncles 
who  were  mor^  nearly  related  than  himself, 
but  alleged  that  they  were  satisfied  with  his 
being  proprietor  of  the  zemindary,  and  had 
relinquished  and  consigned  to  him  all  their 
righta  to  the  zepsiin^dary. 

Mohun  Lai,  by  hi&  ans>yer,  alleged  that 
the  deed  of  gift,  under  which  Kundurp,  the 
plaintiff,  claimed,  was  a  forgery,  and  •that, 
according  to  the  sastras,  the  plaintiff  could 
not  in  any  \yay  be  entitled  to  the  zemindary ; 
and  he  ioaisted  in  substance  that  the  sastras 
in  use  io  Bengal,  and  not  the  Mitakshara, 
were  the  authority  according  to  which  the 
persons  who  were  the  heirs  of  Raja  Ajeet 
Sing  were  to  be  determined. 
The  suit  was  the  subject  of  great  litigation  ; 
*>  many  witnesses  were  examined,  and  the 
Deports  or  opinions  of  several  pundits  were 
obtained  and  considered. 

The  decree  of  Mr.  Turnbull,  in  the 
PTOvincial  Court,  >^as  pronounced  on  the  21st 
of  February  1826.  He  determined  that  the 
daim  of  the  plaintiff,  founded  on  the  deed 
o£  gift,  could  not  be  supported ;  and  that,  if 


it  had  been  genuine,  it  could  have  no 
for  want  o|  the  consent  and  concux^escc  • 
heirs.  And,  considering  tb^  plaintiffs 
in  the  chs^racter  of  heir  of  Raja  Ajeet 
he  stated  it  tp  be  clear  that,  if  in  this 
the  Dyabhs^a  and  other  sastras 
in  Bengal  were  the  test,  there  was  i^ 
as  to  the  right  of  the  defendants.  But  ^ 
on  the  other  hs^nd,  if  the  judgment 
conducted  w\^^  reference  to  the  Mil 
$astra  ^nd  other  books  subordioate  tbeR!^ 
the  right  of  the  plaintiff  preponderatts 
that  of  the  defendaQts. 

And,  on  a  consideration  of  the  whote 
the  Judge  expressed  his  opioion  that  ;ii 
alleged  rights  of  the  plaintiff  had  not  in  asf 
way  beei^  proved  ox  established ;  and  1e 
ordered  that  the  plaintiff's  suit  be 
with  costs. 

From  this  decree  the  plaintiff  appealed « 
th^  Court  of  Sudder  Dewannjr  Ada«%A 
The  appeal  ^^as  heard  before  Mr.  Ross^  ai 
on  the  30th  of  October  1830  he  proiic»iaca 
his  decree,  and  therebv,  after  refeni^  s 
the  evidence  and  the  bewustas  of  ie 
pundits,  he  dismissed  the  appeal  of  ac 
plaintiff,  atid  a&med  the  decree  of  the  Bb- 
vincial  Court  dismissing  the  bill.  F:iA 
th^t  decree  the  pres^ent  appeal  is 

There  were  three  questions  in  the 
firsiy  was  the  plaintiff's  deed  of  gift 
secondly^  if  genuine,  was  it  valid?  /Aflrft 
if  genuine,  and  not  valid,  was  the  pbiacf 
entitled  as  heir  ? 

But,  as  the  validity  of  the  deed,  ev«9  i 
it  was  genuine,  depends  on  the  concuoeis 
of  the  heirs,  the  two  last  questions  depad 
upon  the  single  question,  who  were  the  han^ 
and,  if  the  persons  alleged  by  the  filaoA 
to  be  heirs  were  not  heirs,  the  deed,  ews 
if  genuine,  would  not  be  valid.  For  lis 
reason  if  is  not  strictly  necessary  for  as  9 
give  any  opinion  upon  the  quesdoB  «^ 
ther  the  deed  was  genuine. 

But,  considering  the  circumstances  in  ^AUt 
the  deed  is  alleged  to  have  been  execiol 
by  the  Rany  on  the  day  before  her  deilK. 
the  witnesses  stated  to  have  been  then  preset 
the  length  of  time  during  which  KundnT* 
though  often  called  upon,  neglected  to  pi> 
duce  the  deed,  and  the  whole  of  the  evidcaice 
in  the  pause,  we  think  it  right  to  stale 
concurrence  in  the  opinion  which  has 
entertained  by  every  Judge  who  ha8 
sidered  the  case,  that  the  deed  is  not  _ 
but  a  forgery,  and  consequently  that  tbc 
plaintiff  could  establish  no  claim  under 
it. 
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The  questioh  whethef  the  descent  in  this 
aikiily  Is  to  be  regulated  by  the  Dyabhaga 
md  the  sastras  in  use  in  Bengal,  or  by  the 
Mitakshara,  is  really  the  only  one  to  be 
considered. 

Now,  in  the  long  litigation  in  which  the 
[lanee  Seeroomany,  under  whom  Kundurp 
claimed  as  donee,  was  engaged  with  Mohun 
Lai,  it  was,  without  any  objection  on  her 
[MUty  allowed  by  her  vaiiLeels,  and  assumed  and 
tield  by  the  Court,  that  the  descent  of  this 
E<emifid&ry  was  regulated  by  the  sastras  in 
use  in  Bengal.  The  whole  proceeding  was 
conducted  on  that  footing,  and  the  tiecision 
in  favor  of  the  Rany  was  founded  expressly 
on  the  ground  that  the  deed  then  in  question 
was  executed  without  the  concurrence  of  the 
descendants  in  the  male  line,  who  (though 
they  were  not  heirs)  were  guardians  or 
protectors  of  the  widow. 

After  the  death  of  the   Rany,  Kundurp 
himself  alleged  that  the  suit  between  Mohun 
Lai  and  the  Rany  had  been  decided  in  her 
favor  agreeably  to  the  sastras  and  the  cus- 
toms of  the  family ;  and  in  the  present  case 
it  was  shown  that  decisions  affecting  lands 
in  Midnapore  were  founded  on  the  sastras 
in  use  in  Bengal.     Several  bewustas  in  other 
cases  were  produced ;  and  from  the  bewus- 
tts  obtained  in  this  cause,  and  the  other  evi- 
dence  on  behalf  of  the  defendants^  we  think 
that,  although  the  evidence  is  in  some  respects 
inconsistent,  there  is,  on  the   whole,  quite 
sufficient  reason  to  conclude  that  the  Dya- 
bhaga, and  not  the  Mitakshara  sastras,  ought 
to  be  applied  to  the  decision  of  this  cause. 
And  We  shall  therefore  report  to  Her  Majesty 
that,  iv  our  opinion,  the  appeal  ought  to  be 
dismissed,  and  the  decree  of   the  Sudder 
Dewanny  Adawlnt  affirmed  with  costs. 

Decree  affirmed  with  costs. 


The  17th  Decetober  1847. 

Present  : 

Lord  Langdale,  Lord  Campbell,  Dr.  Lush 
ington,  T.  P.  Leigh,  Sir  A.  Johnston,  and 
Sir  E.  Ryan. 

Confiscation  (Regulatfbti  XL,  1746)— Toiiit  Hin- 
doo Family— Mcestral  Property-— Widow. 

On  Appeal  from  ike  Sudder  Dewanny 
Adawlut  of  Bengal, 

Mussamut  Golab  Koonwar  and  others 

versus 

The  Collector  of  Benares. 

Under  Regulation  XI.,  1796,  the  Governor-General  in 
Council  could  pronounce  an  order  of  confiscatiotv  fi^ 
cases  of  persons  charg^  with  offences  of  a  criminal 
nature  wtio  should  abscond  or  conceal  themselves  so 
as  not  to  be  found  upon  process  issued  against  them. 
After  the  issuing  of  the  attachment  by  the  Court  and 
the  subsequent  declaration  of  forfeiture,   everything 

Crevious  to  the  a|.tAchment  must  be  presumed  to  Have 
een  regularly  and  legally  done  unless  such  presumption 
were  rebutted  by  sufficient  evidence. 

Where  a  forfeiture  ivas  declared  agaihst  three  of  four 
brothers  constituting  a  joint  undivided  Hindoo  family — 
Held  that  the  forfeiture  did  not  enure  for  the  benefit 
of  the  fourth  brother,  nor  did  it  affect  the  rights  of  the 
fourth  brother  who  was  entitled  to  his  fourth  share  in 
all  the  ancestral  property  of  the  family,  and  that  the 
widow  of  the  ancestor  was  also  entitled  to  maintenance. 

The  Chancellor  of  the  Duchy  of  CorwJball 
(T,  P,  Leigh), — The  suit  in  this  case  was 
brought  for  the  recovery  of  large  estates  in 
the  province  of  Benares  which  had  been 
seized  by  the  East  India  Company  on  the 
ground  of  a  forfeiture  alleged  to  have  been 
committed  by  the  owners. 

The  appellants,  who  claim  the  estates^  are  ^ 
the  Widow  and  three  surviving  sons  of  Ujaib 
Sing.  The  Respondents  are  the  Collector 
of  Benares,  defending  the  suit  on  behalf  of 
the  Company,  and  Rajah  Oodit  Narain  Sing, 
to  whom  a  part  of  the  confiscated  property 
has  been  granted. 

Cjaib  Sing  appears  to  have  held,  under 
different  grants  from  the  Rajah  of  Benares; 
very  extensive  estates.  These  estates,  or  a 
great  part  of  them,  were  in  his  lifetime 
re-granted  to  his  eldest  son  Sheo  Pursan  Sing. 
In  1786  Ujaib  Sing  died,  leaving  the  ap^ 
pellant  Mussamut  Golab  Koonwar  his  widow^ 
and  Sheo  Pursan  Singh,  and  the  appellants 
Sheo  Ruttun,  Sheo  Ummur,  and  Kampta 
Persad  Sing,  his  four  sons,  surviving  hhn. 
In  1799  an  insurrection  broke  oat  in 
Benares,  in  which  the  three  eldest  sons  of 
Ujaib  Sing  were  accused  of  being  implicated, 
the  fourth,  Kampta  Persad,  being  then  a 
minor.  The  supposed  delinquents  wer^ 
summoned  to  appear  and  answer  the  charge 
agunst  them,  but  they  abteonded,  and  could 
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not  be  found.  After  certain  proceedings 
had  taken  place,  the  regularity  of  which  is 
disputed  by  the  appellants,  an  order  was 
pronounced  by  the  Governor- General  in 
Council  on  the  30th  of  January  1 800,  declar- 
ing the  estates  of  the  Baboos  Sheo  Pursan 
Sing,  Sheo  Ruttun  Sing,  and  Sheo  Ummur 
Sing,  to  be  forfeited,  and  directing  the  Col- 
lector of  Benares  to  hold  them  subject  to^he 
disposal  of  the  Government. 

Under  this  order  all  the  estates  held  in 
the  name  of  Sheo  Pursan  Sing  were  confis- 
cated. A  portion,  consisting  of  the  Per- 
gunna  of  Kole  Usla,  was  granted  to  the 
Rany  Golab  Koonwar  for  her  life,  subject 
to  a  heavy  mortgage  made  by  Sheo  Pursan 
Sing;  and  on  the  death  of  the  Rany,  in 
1805,  this  part  of  the  property  was  granted 
on  the  same  terms  to  her  son,  the  respondent 
Rajah  Oodit  Narain  Sing. 

In  1803  the  appellant  Mussamut  Golab 
Koonwar  presented  a  petition  to  the  Go- 
vernor-General for  a  restoration  to  her  of 
the  confiscated  estates,  which  she  alleged 
to  be  her  hereditary  property ;  she  was  refer- 
red by  the  Governor-General  to  the  Courts 
of  Law  for  the  establishment  of  any  claim 
which  she  might  have. 

In  1 8 10,  with  the  sanction  of  the  East 
India  Company,  she  filed  in  the  Provincial 
Court  of  Benares  the  plaint  which  is  the 
foundation  of  the  present  proceedings.  This 
plaint  states  the  whole  of  the  confiscated 
property  to  have  been  the  ancestral  property 
of  her  late  husband,  Ujaib  Sing,  though 
transferred  into  the  name  of  Sheo  Pursan 
Sing,  his  eldest  son,  and  to  have  "*  been 
enjoyed  after  the  death  of  Ujaib  by  the 
plaintiff  and  her  sons,  and  prayed  that  it 
might  be  restored  to  the  plaintijQf. 

It  does  not  appear  that  the,  other  appel- 
lants ever  became  personally  parties  to^this 
suit,  though  they  seem  from  time  to 
time  to  have  concurred  with  the  plaintiff  in 
presenting  petitions  to  the  Court  in  incidental 
matters. 

The  defendants  relied  upon  their  title 
under  the  order  of  confiscation,  and,  after 
a  variety  of  proceedings  not  necessary  to  be 
stated,  the  case  came,  on  the  15th  of  August 
18 1 6,  to  be  heard  before  Mr.  Courtney 
Smith. 

Mr.  Courtney  Smith  appears  to  have 
considered  that  the  confiscation  was  founded 
on  acts  of  rebellion  supposed  to  have  been 
committed  by  the  sons  of  Ujaib  Sing;  and, 
as  no  proof  of  any  such  acts  was  to  be  found, 
ne  was  of  opinion  that  the  confiscation  was 
entirely  illegal.     He  held  that  the  whole 


property  was  to  be  considered  as  beia^ 
to  the  widow  and  sons  of  Ujaib  Sin^,  aii 
he  decreed  that  it  should  be  reserved  a 
them  accordingly. 

It  is  obvious  that  at  this  time  the  ib! 
nature  of  the  case  was  not  nnderstoaL 
The  confiscation  was  not  founded  on  vs 
supposed  act  of  rebellion,  bat  on  the  faflis 
of  parties,  summoned  to  appear,  to  cone  i 
under  the  summons,  and  which  failure  m 
alleged  to  empower  the  Government,  i&dcr 
the  terms  of  the  Regulation,  after  stated, « 
declare  a  forfeiture. 

It  may  be  observed  that,  even  if  the  forai* 
ation  of  the  decree  had  been  sound,  it « 
very  singular  in  form.  For,  soppoang  ^ 
property  to  have  belonged  to  the  sons  i. 
Ujaib,  not  one  of  them  was  a  paity  to  ir 
suit.  It  did  not  appear  whether  Pm 
Sing  was  alive  of  dead,  and  the  decree  vs 
made  at  the  instance  of  a  party  who  had  :fi 
title  in  favor  of  persons  who,  if  the?  la^ 
a  title,  were  not  parties. 

We  advert  to  the  form  of  the  prooeri- 
ings,  not  because  our  judgment  will  aid 
turn  upon  it,  but  because  it  will  be  foarf 
material  with  reference  to  one  of  the  potf 
urged  before  us  at  the  hearing. 

From  this  decree  there  was  an  appeal  v 
the  Sudder  Court  both  by  the  Collector  ai 
by  the  Rajah.  The  Collector  in  his  pe6i» 
of  appeal  did  not  object  to  the  decree,  s 
far  as  it  restored  to  Kampta  Persad  ie 
property  belonging  to  him,  but  it  reqaot 
only  that  what  did  properly  belong  to  1« 
should  be  ascertained. 

Although  the  three  soils  of  Ujaib 
not  parties  to  the  original  suit,  they 
parties  to  both  appeals,  and  put  in  jd^ 
answers  with  their  mother  Mussamut  Q)a^ 
Koonwar.  In  both  these  docaments.  aOib 
property  in  dispute  is  claimed  as  ancediA 
property  which  has  come  from  Ujaib  Siii|. 

In  the  course  of  the  proceedings  ia  Ai 
appeal,  the  grounds  on  which  the  cor 
had  proceeded  were  further  investigadL 
Additional  evidence  was  produced,  and  iki 
nature  of  the  title,  under  which  the 
portions  of  the  disputed  property  had  bcfli 
held  at  the  time  of  the  confiscation, 
examined,  and  on  the  9th  of  Novi^ataf 
18 1 9  the  decree  of  the  Sudder  Court,  irtf 
appealed  from,  was  pronounced. 

By  this  decree  the  Court  reversed  '^ 
judgment  of  the  inferior  Court,  and,  hoidiB| 
the  confiscation  to  be  valid,  decided  tfaatf 
took  effect  as  to  all  the  estate  and  inteietf 
which  Sheo  Pursan  Sing  and  Sheo  Rosai 
and  Sheo  Ummur  Sing  had  in  the  propein; 
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md  it  then  proceeded  to  declare  in  what 
parts  of  the  property  Kampta  Persad  was  to 
be  held  to  have  an  interest,  and  directed 
such  property  to  be  restored  to  him.  But  it 
took  no  notice  of  any  right  of  Mussamut 
Golab  Koonwar  to  maintenance,  a  right 
Gfhich  does  not  appear  from  the  proceedings 
to  have  been  adverted  to. 

From  this  decree  the  present  appeal  is 
Drought.  It  has  been  contended  before  us 
t)y  the  appellant:  Firsts  that  the  Govern- 
ment had  no  authority  to  pronounce  a 
sentence  of  forfeiture  in  this  case,  even  if  all 
necessary  forms  had  been  observed.  Second- 
ly^ that  all  necessary  forms  were  not  observed. 
Thirdly^  that,  if  the  sentence  were  valid, 
;he  forfeiture  would  enure  for  the  benefit, 
not  of  the  Government,  but  of  Kampta 
Persad.  Fourthly,  that  all  the  property  in 
the  name  of  Sheo  Pursan  ought  to  have 
t)een  treated  as  ancestral  property.  Fifthly , 
;hat,  if  not,  the  four  brothers  constituted 
vcl  undivided  family,  and  that  all  the  acqui- 
)itions  of  Sheo  Pursan  would  be  part  of  the 
joint  stock.  And,  lastly ^  that,  at  all  events, 
Mussamut  Golab  Koonwar  was  entitled  to 
maintenance  out  of  the  whole  of  the  property 
jf  Ujaib. 

The  first  question  depends  on  the  Regu- 
lation XI.  of  1796,  printed  in  the  Supple- 
mental Appendix.  That  Regulation  provides 
for  two  cases : — 

First,  resistance  to  process  of  the  Courts. 
Secondly y  for  cas6s  of  persons  charged  with 
offences  of  a  criminal  nature,  who  shall 
abscond  or  conceal  themselves,  so  that,  upon 
process  issued  against  them,  they  cannot  be 
found. 

The  present  case  comes  within  the  second 
:lass.  The  provisions  are,  in  substance,  that 
in  such  cases  proclamations  shall  be  issued 
>y  the  Magistrate,  requiring  the  absent  party 
So  appear  to  answer  the  charge  within  a 
period  not  less  than  a  month.  In  default  of 
ippearance,  if  the  absentee  be  a  proprietor 
paying  revenue  immediately  to  the  Govern- 
nicnt,  the  Magistrate  is  to  order  the  attach- 
ment of  any  lands  of  the  absentee  within  his 
jurisdiction  by  issuing  his  precept  to  the 
Collector  of  the  District,  directing  him  to 
ittach  the  lands,  and  hold  them  till  further 
aotice. 

Then  follows  the  sixth  and  last  Clause, 
which  i«  in  these  words:  "Should  the  ab- 
"  sentee  neglect  to  attend  for  a  period  of  six 
'*  months  after  the  lands  have  been  ordered 
'*  under  attachment,  the  Magistrate  is  to  re- 
'port  the  case  to  the  Governor-General  in 
'  Council,  who  will  pass  such  order  upon  it 


'*  and  upon  the  future  disposal  of  the  lands 
"  as  he  may  judge  proper." 

No  words  can  be  more  general  and  exten- 
sive than  these.  But  it  was  agreed  that  they 
could  not  be  intended  to  include  a  forfeiture 
or  confiscation  of  the  lands,  because  in  the 
other  case  provided  for  by  the  Regulation, 
namely,  that  of  resistance  to  process,  forfei- 
ture of  the  lands  is  expressly  enacted. 

The  two  cases  are  obviously  very  different. 
But  it  will  be  found  on  examination  that  the 
terms  of  the  enactment  applicable  to  the 
first  case  confirm  the  construction  which  we 
put  upon  the  Clause  now  in  question. 

In  case  of  resistance  to  process,  the  Magis- 
trate is  to  declare  the  forfeiture;  but  that 
sentence  is  to  be  reviewed  by  the  Nizamut 
Adawlut,  which  may  either  confirm  or- 
modify  it.  If  confirmed,  the  proceedings  are 
to  be  transmitted,  before  the  sentence  is 
carried  into  execution,  to  the  Governor-Gen- 
eral in  Council,  ''who  will  finally  deter- 
|*mine  whether  the  sentence  of  forfeiture 
I' shall  be  put  in  force,  or  commuted  to  a 
"fine,  or  otherwise;  and  who,  whenever  he 
"may  order  the  land  or  lease  of  the  offender 
"to  be  forfeited  to  Government,  will  at  the 
'^same  time  cause  the  necessary  instructions 
"for  the  future  disposal  of  the  land  to  be 
"conveyed  to  the  Collector  through  the 
"Board  of  Revenue."  These  words  are 
substantially  the  same  as  those  of  the  6th 
Section.  We  have  no  doubt,  therefore,  of 
the  right  of  the  Governor-General  in  Coun- 
cil to  pronounce  an  order  of  confiscation  in 
such  cases  as  the  present. 

But  it  is  said  that  the  proceedings  were 
irregular.  Now,  it  is  not  disputed  that  pro- 
cess was  issued  against  the  parties,  that  they 
absconded,  that  their  lands  were  attached  by 
the  Qgllector  under  an  order  from  the  Magis- 
trate, that  six  months  elapsed  without  their 
appearance,  that  the  case  was  reported  to 
the  Governor-General  in  Council,  and  that  a 
sentence  of  forfeiture  was  pronounced.  But 
it  is  contended  that  the  attachment  ought 
only  to  have  issued  after  certain  proclama- 
tions had  been  made  in  a  particular  form  and 
with  certain  ceremonies,  and  that  there  is  no 
evidence  that  those  forms  and  ceremonies 
were  strictly  observed.  We  are  of  opinion 
that,  after  the  issuing  of  the  attachment  by  the 
Court  and  the  subsequent  declaration  of  for- 
feiture, we  must  presume  all  things  previous 
to  the  attachment  to  have  been  regularly  and 
legally  done,  and  that  there  is  no  suflScient* 
evidence  to  rebut  that  presumption.  It  is 
unnecessary,    therefore,    to    consider    what 
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might  have  been  the  effect  of  any  such  ir- 
regularity if  it  had  been  proved  to  exist. 

The  next  proposition  of  the  appellants 
was  a  very  singular  one,  namely,  that  the 
forfeiture  declared  against  three  of  the 
brothers  was  to  enure  for  the  benefit  of  the 
fourth,  in  direct  opposition  both  to  the  letter 
and  spirit  of  the  Regulation,  which  de- 
clares that  the  forfeited  lands  shall  be 
at  the  disposal  of  the  Governor-General  in 
Council:  neither  principle  nor  authority 
was  advanced  in  support  of  such  a  proposi- 
tion, and  it  is  obvious  that  it  cannot  be 
maintained. 

An  opposite  view  of  the  subject  appears 
to  have  been  suggested  by  the  Commissioners 
of  Forfeited  Estates  in  the  course  of 
these  proceedings,  namely,  that  when  the 
Government  has  made  grants  to  individuals, 
as  in  this  case  to  Sheo  Pursan  Sing,  the 
whole  property  granted  to  him  by  the 
Government  ought  to  be  held  forfeited  by 
his  delinquency,  without  regard  to  the  rights 
of  participation  in  the  property  which  might 
belong  to  members  of  his  family.  No  such 
question,  however,  has  been  raised  in  the 
course  of  these  proceedings.  On  the  con- 
trary, the  decree  affirming  the  rights  of 
Kampta  Persad,  as  far  as  his  share  is  con- 
cerned, is  not  objected  to.  That  question, 
therefore,  is  not  before  us. 

The  next  point  for  consideration  is 
whether  the  decree  has  given  to  Kampta 
Persad  all  that  he  was  entitled  to,  assuming 
his  interests  to  be  unaffected  by  the  forfei- 
ture. 

The  decree  proceeds  on  the  principle  of 
giving  him  all  that  appears  to  have  been 
held  ill  his  own  name,  and  the  fourth  of  all 
that  the  Court  considered  to  have  been  the 
ancestral  properly  of  the  family — to^^ave 
come,  in  short,  from  Ujaib  Sing. 

It  is  said  that  he  ought  to  have  had 
one-fourth  of  all  that  was  held  in  the  name 
of  Sheo  Pursan — Urst,  because  all  should 
have  been  treated  as  ancestral — secondly^ 
because,  at  all  events,  the  brothers  consti- 
tuted an  undivided  family,  and  therefore  he 
was  entitled  to  a  share  of  the  whole,  whether 
ancestral  or  not. 

Upon  the  second  point  it  may  be  suffici- 
ent to  observe  that  no  such  case  is  made  in 
any  part  of  the  proceedings.  The  suit  in 
which  the  present  appeal  is  brought  was 
instituted  by  Mussamut  Goiab  Koonwar 
"alone,  claiming  the  property  which  had 
belonged  to  Ujaib  Sing,  and   that   case  is 


adopted  by  the  other  appellants  when  tkf| 
became    parties    to    the    proceedings.   3i 
other  title   is   set   up,  and   Kampta 
takes   under  this  decree   the  whole  of 
estate  held  by  him  in  his  own  name. 

The  question,  then,  is  whether  the 
ought  to  have  treated  as  ancestral  pi 
the   whole   of    what  was   granted    to 
Pursan,  or  a  larger  portion  of  it  than  is  KJ 
tually  so  treated. 

These  are  questions  on  which  it  is 
possible  for  this  Court  to  come  to  a  very 
factory  conclusion,  for  it  depends  npon 
usages  prevalent  in  the  country  and  the 
ferences  to  be  drawn  from  docnments, 
ally  informal,  and  in  which   it  is  very 
cult  to  trace   the   identity  of   the  pi 
In  some  of  these  documents    the  grant 
made  to  Ujaib  Sing,  in  others  to  Ujaib 
and  his  children,  or  with  othet*  words  indi< 
ing  a  continuance  of  the  estate  in  his 
ly  after  his  death.     In  some  of  them, 
perty  is  granted  to  Sheo   Pursan,   or 
Pursan  and  his  children,   which    never 
pears  to  have  been  held  by  Ujaib  at  all. 

The   grant  being  in   the    name   of  SI 
Pursan  (who  appears  alone  so  far  to 
dealt  with  a  large  portion  of    it,    Pei 
Kole  Usla,  as  to  mortgage  it  in  his  own 
name),  it  is  for  Kampta  Persad  to  make 
his  title  to  a  share  of  any  portion  whid) 
claims.     The  Court  below  appears  to 
held  that  the  mere  circumstance  of  pi 
which  had  been  held  by  Ujaib,  and,  in 
instances,  by  preceding  members  of  his 
ly,  being  afterwards  transferred  by  a 
ed  grant  in  his  lifetime  to  Sheo  Pursan, 
not  sufficient  to  evidence  an  hereditary  b 
terest,  especially  when  the  jumma  or 
reserved  to  the  Government,  had  from 
to  time  varied,  but  that,  where  the 
originally  to  Ujaib  Sing  was  in  terms 
showed  that  it  was  to  continue  in  his  hn 
after  his  death,  the  property  must  be 
as  ancestral. 

We   are   not    prepared   to    say    that 
principle  is  erroneous,  and  we  have 
looked  through  the  whole  of   the    evidi 
in  this  case  in   order  to  see  whether  it 
peared  in  any   instance  to  have  been  m& 
applied.     The  judgment  in    this  case 
been   delayed   in   order    to    afford     us 
opportunity   of   making    this    examinatii 
and  not  from  any  doubt  which  we  entei 
ed,  nt  the  hearing,  on  the  points  of  law. 

1  here  is  one  portion  of  property,  and 
only,  which,  upon  this  investigation,  it 
pears  to  us,  ought  to  have  been  included 
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the  ancestral  estate,  namely  Futtehpore. 
The  case  appears  to  stand  thus  :  The  title 
depends  upon  two  documents  nearly  con- 
temporaneous— one  a  sunnud  from  the  Rajah 
>f  Benares,  dated  the  17th  July  1785, 
which  will  be  found  in  page  38  of  the  Ap- 
pendix, the  provisions  of  which  are :  **  Be  it 
'known  to  the  present  and  the  future 
'rautsuddies  for  the  affairs  of  the  amla 
'of  Pergunna  Kole,  situate  in  Sircar 
*Jaunpore,''  and  so  on,  "that,  as  Mouza 
*  Futtehpore,  appertaining  to  the  aforesaid 
'pergunna  (kharij-jumma)  wfth  the  ex- 
'ception  of  the  revenues  of  the  sircar, 
'together  with  the  sayer,  is  in  the  name  of 
'Thakoor  Burriar  Sing,  m^hf  of  old,  there- 
'fore,  upon  the  former  rule,  the  same  has 
'  been  rendered  mahf  in  favor  of  my  friend 
'  Baboo  Ujaib  Sing ;  you  are  desired  not 
'to  molest  the  said  Baboo  in  any  way 
'whatever  as  respects  the  afore-mentioned 
'mouza,  but  to  leave  it  to  the  enjoyment 
'  of  the  said  Baboo,  and  you  shall  not  de- 
'  mand  a  fresh  sunnud  for  him  annually." 

The  other  document  is  a  sunnud  from  the 
x)Uector  of  Benares  dated  the  i6th  of  Sep- 
smber  1785,  which  is  found  at  page  64  of 
le  Appendix,  and  it  is  in  these  words, 
aat,  *'as  the  village  of  Futtehpore  in  the 
above  pergunna  has  been  formerly  granted 
as  mihfy  to  ihe  deceased  Thakoor  Burriar 
Sing,  considering,  therefore,  the  rights  of 
Baboo  Ujaib  Sing,  as  heir  to  the  above 
Thakoor,  the  above  village  is  to  be  conti- 
nued, as  fwmerly,  m^hfy  to  the  above 
Baboo,    his    heirs    and    descendants    for 


to  maintenance  out  of  the  whole  of  the  ances- 
tral property,  and  that  the  case  should  be  re- 
mitted to  the  Court  below,  with  directions  to 
give  effect  to  the  above  declarations,  and  that 
the  decree  complained  of  should,  in  other  re- 
spects, be  affirmed  without  costs. 


The  24th  February  1848. 

Present : 

Lord  Langdale,  Lord  Campbell,  Dr.  Lush- 
ington,  T.  P.  Leigh,  Sir  A.  Johnston,  and 
Sir  E.  Ryan. 

Lease —Surety— Ejectment— Danuiges. 

On  Appeal  from  ihe  Sudder  Dewanny 
Adawlut  of  Bengal. 

Rajah  Burroda  Kant  Roy 

versus 

Ram  Tunnoo  Bose  and  others. 

Where  a  person  became  surety  for  the  due  per- 
formance by  the  lessee  of  the  obligations  contained  in 
a  lease  for  a  term  of  years,  and  afterwards  became 
a  partner  with  the  lessee,  and  the  lessor  evicted  the 
lessee  before  the  expiration  of  the  lease — He  to  that 
a  suit  would  lie  by  the  surety  for  damagres  arising 
from  the  illegal  ejectment,  although  the  surety  was 
not  a  party  to  the  original  contract  with  the  lessor. 

Explanation  of  the  principle  of  asses^ng  the 
damages. 


ever. 

As  against  the  East  India  Company  and 
lose  claiming  under  them,  we  think  these 
ocuments  are  quite  sufficient  to  establish 
lat  this  property  was  hereditary  in  the 
.mily  of  Ujaib  Sing. 

The  only  other  question  is  the  right  of 
[ussamut  Golab  Koonwar  to  maintenance  out 
the  whole  of  the  property  held  to  be  ances- 
al.  Nothing  was  urged  at  the  Bar  against 
is  right,  and  it  appears  that,  on  the  prin- 
ple  of  the  decree,  it  ought  to  have  been  re- 
»gnized  before. 

We  shall,  therefore,  report  to  Her  Majesty 
ir  opinion  that,  upon  the  whole,  the  decree 
•mplained  of  should  be  varied  by  declaring 
at  the  village  of  Futtehpore  ought  to  have 
len  tr^ted  as  ancestral  property,  and  in- 
iided  as  such  in  the  estates,  of  which  one- 
arth  part  is  by  the  decree  allotted  to 
cimpta  Persad,  and  that  Mussamul  Golab 
X)nwar  ought  to  have  been  declared  entitled 


The  Chancellor  of  the  Duchy  of  Corn- 
wall (1\  P.  Leigh). — This  was  an  action 
brought  by  the  respondents  against  the  appel- 
lant to  recover  damages  for  the  loss  alleged 
to  have  been  sustained  by  the  former,  through 
the  wrongful  act  of  the  appellant.  The 
wrong  complained  of  was  the  ouster  of  the 
respondents  from  certain  leases  in  which 
they  allege  themselves  to  have  been  interest- 
ed under  a  grant  made  by  the  ancestors  of 
the  appellant. 

In  18 1 6  the  father  and  uncle  of  the  appel- 
lant held  the  Pergunna  of  Syedpoor,  in  the 
District  of  Jessore,  as  zemindars,  subject 
to  the  payment  to  the  Government  of  an 
annual  revenue  of  43>296  rupees. 

The  revenue  had  fallen  into  arrear,  the 
zemindars  were  involved  in  debt  to  a  large 
amount;  and,  in  order  to  raise  a  sum  of 
54,000  rupees,  they  agreed  to  grant  a  lease 
to  a  person  named  Narayun  Sing,  of  the 
Pergunna  of  Syedpoor,  he  undertaking  to 
raise  the  required  loan,  and  to  pay  the 
amount  by  instalments  out  of  the  rent  of 
the  pergunna. 

Narayun  Sin^  appears  to  have  been  con- 
nected with  a  family  of  the  name  of  Bose;« 
one  of  this  family.  Ram  Dhun  Bose,  was  a 
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banker,  and  from  him  and.  his  partner  this 
loan  was  intended  to  be  raised. 

The  first  document  connected  with  this 
transaction  is  dated  30th  March  1816.  It 
is  a  memorandum  signed  by  Narayun  Sing, 
and  addressed  to  the  Rajahs.  The  eifect  of 
it  is  that  Narayun  Sing  is  to  receive  the 
rents  of  the  pergunna,  of  which  the  profits 
payable  to  the  lessees,  after  discharging  the 
revenue  to  Government,  are-stated  to  amount 
to  13,100  rupees,  and  of  this  7,000  rupees 
per  annum  are  to  be  paid  to  the  bankers, 
leaving  6,100  rupees  for  the  Rajahs.  Out  of 
this  sum  105  rupees  are  to  be  deducted  by 
way  of  allowance  to  Naray  m  Sing,  leaving 
5,995  rupees  for  the  Rajahs.  If  anything 
further  can  be  received  from  the  ryots,  one- 
half  is  to  be  paid  to  the  Rajahs.  If,  on  ex- 
amination of  the  roll  and  papers  and  enquiry 
in  the  district,  the  rent  is  found  to  be  less 
than  it  is  rated  at  by  the  parties,  an  allow- 
ance is  to  be  made  to  Narayun  Sing. 

On  the  9th  April  a  corresponding  docu- 
ment is  signed  by  the  Rajahs,  and  addressed 
to  Narayun  Sing.  On  the  same  day  a  grant 
is  made  by  the  Rajahs  to  Narayun  Sing,  of 
the  pergunna  in  question  for  a  period  of  ten 
years,  which  is  obviously  intended  to  be 
in  conformity  with  the  agreement  of  the 
same  date. 

On  the  1 2th  of  April  a  corresponding 
document,  or,  as  we  should  call  it,  a  counter- 
part of  the  lease,  is  signed  by  Narayun  Sing. 
That  is  stated  at  page  48  of  the  Appendix, 
and  the  material  portion  of  it  is  in  these 
terms  :  "  This  engagement  has  been  writ- 
't«n  by  Narayun  Sing  in  the  year  1222. 
*You  have  given  me  a  lease  of  the  entire 
'Pergunna  of   Syedpoor,   your  zemindary, 

*  upon  my  application,  from  the  year  1223  to 
'the  end  of  1232,  for  a  term  of  10  years. 
*I  do  hereby  voluntarily  give  this  en^^ge- 
'  ment  of  my    own   accord ;   that    I   shall 

*  have  possession  in  the  district,  and  pay  the 
'annual  rent  according  to  the  roll,  after 
'deducting  the  expenses  of  management 
'  and  servants'  allowances  at  Chaneda  in  the 
'  sum  of  56,397  sicca  rupees,  of  which  I 
'  shall  pay  the  revenue  of  the  pergunna, 
'fixed  in  the  Collectorate,  the  sum  of 
'43,296  rupees  3  annas  lo  gundas  and  2 
'kowries,  according  to  the  instalments 
'monthly  into  the  Collector's  treasury,  and 
'  deliver  to  you  receipts  under  the  seal  and 
'  signature  of  the  Collector,  and  receive  re- 
'ceipts  from  you."      It  then   provides   for 

•the  payment  of  7,000  rupees  to  the  bankers, 
and  the  6,100  rupees  to  the  Rajahs,  omitting 
the  allowance  of   105   rupees,  which    was 


provided  to  be  made  by  the  agreenest  v^k 
Narayun  Sing. 

From  these  documents  the  mode  in 
the  rent    is  estimated    safficientlj 
Discarding  from  consideration  for  the 
the  sum  of  11,792  rupees,  to  which  we^^il 
afterwards  advert,  the  produce  of  the  ettK 
is'    calculated,   after   deductions,   at   5Si|i 
rupees.     From  this  is  allowed  for  dpeaa 
of  management  2,295  rupees,  leaving  iof » 
tual  rent  56,397  rupees,  omitting  the  smsk 
denominations  of  coin. 

Ram  Nursing  Bose  became  surety  for  ibe 
due  performance  of  the  engagemcQi  tf 
Narayun  Sing. 

On  the  29th  of  April  1816,  a  memoraadB 
is  made  between  Ram  Nursing  Bose,  its 
Dhun  Bose,  and  Nafayun  Sing,  by  wiici 
their  interests  as  partners  with  him  ia  ee 
lease  are  recognized,  Ram  Nursing  fiost 
having  a  4-anna  share. 

In  the  end  of  the  year  1816,  it  wasrepR- 
sented  by  Narayun  Sing  that  the  inoome  a 
the  estate  was  less  than  it  had  been  lepn- 
sented  according  to  the  roll,  and  that,  alto 
deducting  the  sums  allowed  for  mauageoiaL 
and  also  a  sum  of  105^  rupees  (whsek  hi 
been  mentioned  in  the  agreement  which  {» 
ceded  the  lease,  but  had  been  omitted  in  ^ 
lease  itself),  tke  net  rent,  instead  of  s'^p^ 
rupees,  would  be  only  5  4,98 1  mpees.  Tfae» 
upon  this  memorandum  is  signed  by  Nan^ 
Sing,  and  Ram  Nursing  Bose,  as  sure^,  is  \ 
party  to  it,  which  agreement  is  simpl/to  » 
duce  the  rent  in  the  manner  pointed  om  it 
this  memorandum. 

It  is  clear  that  at  this  time  there  was« 
profit  upon  the  lease,  that  is,  no  recognaei 
or  legitimate  profit  beyond  that  which  migk 
arise  from  the  large  allowances  for  maoa^ 
ment. 

Previously  to  the  year  1819,  by  the  desi 
of  one  of  the  Rajahs,  and  a  transfer  of  Mi 
interest  by  the  other,  the  pergunna  in  qeo* 
tion  became  vested  in  the  appellant.  TW 
new  owner  being  a  minor,  the  property  cat 
under  the  care  of  the  Court  of  WardSt  * 
Court  which  appears  to  have  a  double  \vb» 
diction,  the  guardianship  of  infants'  estaae^ 
and  the  protection  of  the  public  revenue. 

In  July  1820  the  Collector  of  the  Disuki» 
where  this  property  was  situate,  **v*niiiMd 
into  the  circumstances  of  the  minor's  pRK 
perty  and  the  conditions  of  this  lei^e.  t 
appeared  to  him,  not  perhaps  very  unnaioal- 
ly,  that  this  lease  was  most  detrimental  10 
the  infant,  and  he  considered  that  it  coitfaift-^ 
ed  such  evidence  of  fraud  and  oppretfioa 
practised  by   the  lessee  towards  the  kssv 
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bat    in  ^  letter  addressed   by  him   to  the 
!^ourt    of  Wards  on  the   ist  of  July  1820, 
le  advised  that  the  Coart,  as  of  their  own 
lothority,  should  annul  the  transaction,  and 
nake  a  new  lease  of  the  property. 

The  Court  of  Wards,  however,  considered 
hat  this  proceeding  would  not  be  justifiable. 
ind  that  the  existing  arrangement  could  only 
>e  set  aside  by  a  suit  instituted  by  the  minor 
:or  that  purpose.  They  wrote  a  letter  to  this 
*fFect  to  the  Collector  on  the  nth  of  July 
e830,  recomtnending  that,  if  a  new  arrange- 
ment can  be  made  with  the  assent  of  the  les- 
sees, it  should  be  done.  They  conclude 
their  letter  with  this  paragraph :  *'  As  the 
'*  Court  are  of  opinion  that  the  settlement  of 
'*  Syedpoor,  formed  by  the  late  Rajah,  can- 
**  not  be  disturbed,  it  will  be  necessary  to 
**  require  the  farmers  to  give  security  for  the 
''  fulfilment  of  the  existing  engagements,  or 
"  those  which  they  may  assent  to  under  the 
**  preceding  instructions ;  at  all  events,  the 
**  regular  liquidation  of  the  Government 
'  *  revenue  must  be  secured." 

In  November  1820,  the  Government  con- 
sented to  advance  two  lacs  of  rupees  to  the 
Court  of  Wards,  to  enable  them  to  pay  off 
the  incumbrances  on  the  minor's  estate. 

On  the.  2nd  of  Februafy,  the  Collector 
wrote  to  Narayun  Sing,  and  required  him  to 
come  to  a  settlement  upon  fair  terms  for  the 
property  which  he  held,  giving  him  notice 
that,  if  he  refused  to  do  so,  the  money  due  on 
the  mortgage  should  be  paid  off,  and  the  lease 
annulled.  What  was  done  upon  this  does 
not  appear  further  than  that  Narayun  Sing 
did  not  consent  to  make  any  new  arrange- 
ment. 

The  Bengal  year  1227  terminated  in  the 
month  of  April  182 1,  and  the  only  evidence 
we  have  of  what  took  place  is  a  statement 
in  a  letter  of  the  Collector  to  the  Court  of 
Wards  of  the  5th  July.  From  this  it  ap- 
pears that,  in  the  beginning  of  the  year  1228, 
which  would  mean  in  April  or  May  1821, 
he  called  upon  Narayun  Sing  to  give  the 
security  required  by  the  last  paragraph  of 
the  letter  of  the  nth  July  1820,  and  at 
the  same  time  issued  a  proclamation  to  the 
ryots,  prohibiting  them  from  paying  any 
revenue  to  the  farmers  until  such  security 
should  be  tendered  and  accepted. 

Now,  this  seems  a  somewhat  harsh  pro- 
ceeding; in  February  the  Collector  is  in- 
sisting on  the  lease  being  set  aside.  In 
.  April  or  May,  without  any  further  cnra- 
munication  with  the  lessee  as  far  as 
appears,  he  for  the  first  time  requires  secu- 
rity for  performance  of  the  condition  of  the 
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lease,   and  prohibits   any   payment    by  the 
ryots  until  it  is  tendered  and  accepted. 

It  is  said  that  at  this  time  the  revenue 
was  in  arrear.  The  Judges  in  the  Court 
below  appear  to  have  considered  that  this  was 
not  the  fact.  There  does  appear  there  to 
be  evidence  that  about  two  months'  revenue 
was  unpaid  at  the  end  of  the  }ear  1227. 
No  demand,  however,  seems  to  have  been 
made  for  payment,  and  it  is  not  at  all 
referred  to  as  the  ground  on  which  security 
was  required,  or  on  which  the  lease  was  to  be 
attached. 

On  the  20th  of  June  1821,  notice  is  given 
to  Narayun  Sing  that,  unless  he  furnishes 
security,  the  lease  would  be  attached ;  s^eral 
persons  were  accordingly  proposed  as  sure- 
ties by  Narayun  Sing,  amongst  others  a 
person  named  Bunmally  Bose.  They  were 
all,  however,  rejected  by  the  Collector,  who, 
on  the  5th  of  July  1821,  communicated 
what  he  had  done  to  the  Court  of  Wards  in 
the  following  letter :  "  It  appearing  that 
"  the  farmers  of  Pergunna  Syedpoor  have 
"  never  furnished  the  security  required  by 
"  the  last  paragraph  of  your  predecessor's 
"  letter  of  the  nth  July  last,  I  beg  leave 
"  to  acquaint  you  that,  previously  to  allow- 
"•  ing  them  to  commence  the  collections  of 
*•  the  present  year,  and  with  the  view  of 
•*  securing  the  regular  payment  of  the  re- 
"  venue  of  the  Gk)vernment,  I  called  upon 
*'  them  to  furnish  the  security  required,  and 
*'  at  the  same  time  I  issued  a  proclamation 
"  to  the  ryots  prohibiting  them  from  paying 
"  revenue  to  the  farmers  until  such  security 
"  should  be  tendered  and  accepted.  Narayun 
"  Sing,  the  recorded  farmer  of  Syedpoor, 
*'  has  offered  as  his  security  the  five  persons 
"  noted  in  the  margin,  but,  as  they  are  all 
"sharers  with  him  in  the  farm,  I  have  re- 
"  jectpd  their  security.  The  security  of 
'^  Bishonath  and  Bunmally  Bose  is  besides 
**  inadmissible  for  other  reasons,  as  the  form- 
''  er  is  security  to  a  large  amount  for  the 
'*  treasurer  of  this  office,  and  also  for  one  of 
"  the  record- keepers."  Then  it  mentions 
the  objections  to  other  parties  ;  then  he  says : 
''  A  period  of  15  days  having  elapsed  since 
"  the  issuing  of  the  above  order,  and  no 
"  other  security  having  been  tendered  by 
"  the  farmer,  I  beg  leave  to  propose  that,  as 
"  the  collections  of  the  year  are  at  stand,  the 
"  pergunna  be  immediately  attached." 

On  the  6ih  of  July,  the  day  after  this 
letter,  he  serves  a  further  notice  on  Narayun 
Sing,  in  these  terms:  "Be  it  known  to 
"  Narayun  Sing,  farmer  of  the  Pergunna  of 
"  Syedpoor,  that  you  have  been  often  required 
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"  te  ftrtnish  good  security ;  you  have  not  yet 
"  furnished  it ;  if  you  intend  to  furnfsh  good 
**  Security,  you  are  to  attend  at  ten  o'clock 
"  to-morrow  witii  good  security.  Consider 
"  this  as  peremptory." 

On  the  17th  of  July  the  Court  of  Wards 
wroie  ats  follows  to  the  Collector:  "  I  am 
"  directed  to  acknowledge  the  receipt  of 
"  your  letter  of  the  5th  instant.  Unless 
"  the  farmers  of  the  pergunna  above  named 
"  ate  in  balance,  the  Court  consider  the 
"  measure  pursued  by  you,  as  contained  in 
"  the  first  paragraph  of  your  letter,  pre- 
"  iAa£ture,  ind  'should  not  have  been  adopted 
"  without  a  previous  report  to  the  Court. 
"  Wfth  reference  to  the  last  paragraph  of 
"  your  letter,  the  Court  desire  that,  if,  when 
"  you  receive  these  ordefs,  the  farmer  has 
"  not  tendered  responsible  security,  you 
"  ^ill  attach  the  estate,  and,  after  the 
"  prescribed  manner,  issufe  advertisements 
"  iuTiting  proposals  for  the  farm  for  the 
"  nnexpired  period  of  the  minority.'* 

The  Collector  appears  to  have  discovered 
that  the  objection  which  he  had  made  to 
Bufimally  Bose  as  a  surety,  viz.,  that  he 
Wiis  interested  in  the  lease,  was  unfounded, 
arid  he  thereforfe  withdrew  that  objection, 
but  he  considered  that  he  was  not  a  sufficient 
security;  and  required  some  additional  se- 
curity to  be  provided.  Narayun  Sing  did 
not  provide  such  additional  security,  but 
he  offered  to  deposit  Rupees  10,000  until 
the  sectirity-bond  should  be  executed  by 
BUrtmally  Bose.  This  offer  was  rejected,  and, 
ifi  thie  month  of  August  1821,  the  Collector 
attached  the  estate,  atid  entered  into  receipt 
of  the  rents.  On  the  15th  of  August  1821, 
he  wrote  to  the  Court  of  Wards,  informing 
them  bf  which  he  had  done,  and  on  the  17th 
of  August  the  Court  returned  an  answer 
apprdvitlg  of  what  had  been  done,.tbut 
directing  that  advertisements  should  be 
issued  for  the  re-letting  the  property  accord- 
ing to  the  regulations  (which  seem  to  have 
required  an  interval  of  12  months),  and 
directing  that,  if,  ih  the  meantime,  good  se- 
curity was  afforded,  the  farmer  should  be 
restored  to  possession. 

In  September  182 1,  Narayun  Sing  ap- 
«  pfears  to  have  petitioned  the  Zillah  Court 
for  i-elief.  The  Court  refused  to  interfere, 
a  decision  which  was  confirmed  bv  the 
Sudder  Court  on  appeal  in  June  1822.  In  the 
itieantithe,  tlie  estate  was  let  by  the  Collect- 
6\  foJ*  a  large  increased  rent  of  Rupees 
81,026.  This  arrangement  was  commu- 
liicated  by  the"  Collector  to  the  Court  of 
Wards  on  the  iSth  of  February  1822,  and 


confirmed   by   the   Court  of  Wards  on  the 
iiih  of  June  1822. 

Ram  Nursing  Bose  having  died,  leaviof 
the  present  respondents  his  representatircsL 
a  suit  was  instituted,  in  July  1826^  by  tbein, 
together  with  Narayun  Sing-,  against  tbe 
appellant,  to  recover  damages  for  the  Ids 
which  they  had  sustained  by  being  tamed 
out  of  possession  uhder  the  lease.  Naram 
Sing  afterwards  withdrew  his  claim,  and  the 
suit  was  continued  by  the  resp>ondent$. 

After  much  litigation  in  the  Courts  belo'. 
and  much  difference  of  opinion  amongst 
the  Judges,  on  the  4lh  of  April  1837. 
final  judgment  was  pronounced  for  thepIaio!> 
iffs,  awarding  to  them  a  sum  of  Rupee? 
38,531,  together  with  interest  upon  pan 
from  the  time  of  their  expulsion,  and  upoc 
the  whole  for  the  end  of  the  term  of  10  year: 
in  the  lease. 

Against  thi^  judgment  the  present  appea. 
is  brought,  and  the  ingenuity  of  Counsel  ha< 
suggested  a  great  many  objections,  some  0' 
which  do  not  appear  to  us  of  much  weight:— 

First, — It  is  said  that  the  respondents  «erc 
not  parties  to  the  contract  with  the  Rajibs. 
and  therefore  could  not  sue  for  any  breaci 
of  it.  The  answer  is  obvious,  that  the  sea 
is  not  founded  in  contract,  but  In  a  wrc*^ 
alleged  to  have  been  done  by  the  appellant  sa 
depriving  therespondentsof  property  in  vbioi 
they  had  a  valuable  interest. 

Secondly. — It  is  said  that  Ram  NarsiB? 
Bose  could  not  have  any  interest  in  ihe 
lease,  because  he  was  a  surety  for  tte 
due  performance  of  the  obligations  contained 
in  it  by  the  lessee.  A  passage  was  cited  froa 
•  Colebrooke's  Digest"  10  support  this  ob- 
jection. It  does  not,  however,  appear  10  e 
to  have  any  bearing  on  the  case,  and  "rs 
have  no  doubt  that  Ram  Nursing  Bose  hn: 
an  interest  for  any  injury  to  which  he 
entitled  to  compensation. 

Th'rdly. — It  was  said  that  this  was  a 
mortgage-transaction,  which  the  mortgagcn 
had  a  right  10  terminate  by  payment  of  the 
mortgage-money.  This  does  not  appearioa? 
to  be  the  exact  nature  of  the  transaction. 
Narayun  Sing  engaged  to  procure  a  loan  ia 
consideration  of  having  a  beneficial  lease  for 
ten  years  ;  he  did  procure  the  loan,  and  hb 
interest  could  not  be  defeated  by  paying 
olT  what  was  due  to  the  lenders. 

Fourthly.— 1\  was  next  said  ihM  the 
revenue  was  in  arrear  at  the  time  when  the 
1  ase  was  attached,  and  that  there  was  pourr 
under  the  lease  in  that  case  to  resmoe 
possession  of  the  estate.  If  this  had  been 
the  ground  on  which  the  attachment  xock 
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place»  it  would  have  been  necessary  to 
examine  very  particularly  into  the  evi- 
dence in  order  to  see  whether  anything 
had  occurred  which  enabled  the  lessor 
to  take  advantage  of  a  forfeiture ;  but,  in 
fact,  it  is  quite  clear  that  no  proceeding  was 
ever  taken  upon  any  such  ground,  and  that 
the  lease  was  annulled,  because  the  lessee 
had  failed  to  provide  the  security  required 
by  the  Court  of  Wards  on  behalf  of  the 
appellant. 

The  only  substantial  questions  in  the  case 
are :  First,  was  that  Court  justified  in  annul- 
ling the  lease  upon  this  ground  ?  i^econdly^  if 
not,  have  the  damages  done  to  the  respond- 
ents been  assessed  upon  a  reasonable  prin- 
ciple ? 

It  is  clear  from  the  documents  already 
referred  to  that  the  security  required  was 
for  the  performance  of  the  engagements  con- 
tained in  the  original  leasee,  and  not  merely 
for  the  payment  of  the  revenue  to  the 
Government.  If  any  doubt  could  exist  on 
this  point,  it  would  be  removed  by  reference 
to  the  security-bond  proposed  by  the  Collect- 
or for  execution  by  Bunmally  Bose,  which 
is  stated  in  the  Supplemental  Appendix, 
page  4- 

Then,  was  there  any  right  in  the  Court  of 
Wards,  acting  for  the  minor,  to  require  this 
security.^  The  original  lease,  with  a  surety 
who.iip  the  lessor  considered  sufficient,  had 
been  granted  by  the  ancestors  of  the  minor. 
That  surety  was  still  alive,  and  no  change  is 
shown  to  haye  t^^n  place  in  his  circum- 
stances. It  would  be  singular  if  the  circum- 
stance of  the  estate  devolving  on  a  minor 
cpuld  enable  the  CQ\iri  of  Wards  on  his  be- 
half to  interfere  with,  and  alter  the  terms 
of,  a  contract  made  by  those  through  whom 
he  claims.  No  ai^ti^ority  of  any  kind  has 
been  produced  to  show  the  existence  of  so 
extraordinary  a  power,  and  we  must,  there- 
fore, assuAie  that  no  such  authority  exists. 
If  this  be  so,  the  dispossession  was  clearly 
wrongful,  and  the  respondents  were,  in 
our  .opinion,  entitled  to  maintain  their 
action. 

But  there  remains  a  question  hardly  less 
important,  upon  which  we  find  it  quite  im- 
possible to  concur  in  opinion  with  the  Court 
below,  viz.,  the  principle  upon  which  they 
have  assessed  the  damages.  In  the  first 
place,  they  have  given  damages  to  the  re- 
spondents as  being  entitled  to  a  12-anna 
share,  or  twelve-sixteenths  of  the  lease. 


Now,  the  only  evidei^ce  in  the  case  of  Ram 
Nursing  Bose  having  any  interest  at  all  is 
found  in  t^e  agreement  of  the  29th  April  1816, 
already  referred  to,  by  which  Ram  Nursing 
Bose  woMld  be  entitled  to  ^,  4-a.nna  share,  and 
the  answer  of  the  appellant  in  this  suit 
according  to  whict  he  would  be  entitled  to  a 
5 -anna  share. 

A  suit  was  referred  to  by  Mr.  Wigram, 
from  which  he  argued  that  it  was  to  be  in- 
ferred that  Nafayun  Sing  and  Ram  Nursing 
Bose  were  the  par.tners,  and  the  only  paw- 
ners in  the  lease.  But,  upon  examining  that 
suit,  it  does  not  even  show  that  Ram  Nursing 
Bose  had  any  interest  whatever  in  the  lease ; 
he  is  treat,ed  merely  as  a  surety.  How, 
then,  is  it  possible  to  hold,  as  the  Court 
below  has  done,  that  Ram  Nursing  Bose 
had  a  1 2  -anna  share  ? 

Again,  with  respect  to  the  computation  of 
the  loss,  the  Court  appears  to  us  to  have 
adopted  a  very  erroneous  principle.  They 
have  held  that,  under  the  original  lease,  the 
lessee  had  a  clear  profit-rent  of  1 2,843  I'upees, 
and,  holding  the  respondents  entitled  to 
three-iourths  of  thai  sum,  they  consi4er 
them  to  have  jiad  a  profit- rent  of  9,632 
rupees  per  annum,  and  they  give  them  that 
sum  for  4  years,  amounting  to  above  38,500 
rvipees. 

The  profit-rent  is  thus  made  out.  They 
treat  the  sum  of  11,792  rupees  suspended 
in  the  original  lease  as  a  profit- rent  inte.nded 
to  be  kept  by  the  lessee.  They  then  sav 
that  it. appears  that  in  the  Bengal  year  1227, 
that  is  to  say,  in  the  last  year  of  their  hold- 
ing, the  lessee  had  increased  the  rents  pi 
two  portions  of  the  property  by  the  sum  of 
2,097  rupees;  to  one-half  of  this  increase 
the  lessees  would  be  entitled,  and,  adding 
this*  sum  (1,048  rupees)  to  11,792  rupees 
the  amount  will  correspond  with  the  sum 
stated  in  the  judgment. 

The  question  then  is,  ought  the  sum  of 
11,792  rupees  to  be  treated  as  a  profit-rent 
to  the  lessees  ?  In  other  words,  .was  it  in- 
tended that  the  lessee,  as  a  consideration 
for  procuring  a  loan  of  54,000  rupees, 
should  have  not  only  all  the  other  advan-< 
tages  secured  by  the  lease,  but  a  gratuity 
of  1,17,920  rupees?  for  this  would  be  the 
sum  which  he  would  receive  during  the 
ten  years'  terra. 

If  anything  so  monstrous  was  intended, 
it  should  have  been  expressed  in  the  most 
distinct    terms.     But,    so   far   is  this  from 
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.  being  the  case,  that  the  engagement  of 
Narayun  Sing  is  distinct  to  pay  the  annual 
rent  according  to  the  roll ;  and  none  of  the 
Counsel  on  either  side  at  the  hearing  could 
explain  the  item  from  which  this  extraor- 
dinary inference  is  drawn.  The  natural  in- 
terpretation to  be  put  upon  it,  as  we  think, 
is  that,  from  the  gross  sum  appearing  upon 
the  roll,  a  deduction  of  11,792  rupees  was 
made  in  respect  of  sums  which,  for  some 
reason  or  other,  would  not  be  received 
during  the  lease. 

This  construction  is  quite  consistent  with 
the  agreement  which  preceded    the    lease, 
with    the   subsequent   reduction   of   rent   in 
consequence  of  the  deficiency  in  the   roll 
and  with  the  whole  conduct  of  the  parties. 

In  a  letter  of  the  Collector  of  Jessore 
of  the  ist  of  July  1820,  already  referred 
to,  this  sum  is  spoken  of  as  a  sum  suspend- 
ed without  any  assigned  cause.  In  the 
answer  of  the  Court  of  Wards,  it  is  sug- 
gested that  this  suspension  could  hardly 
have  been  made  without  some  sufficient  or 
at  least  ostensible  cause,  and  that  they  could 
not  assume  that  the  parties  were  fraudulent- 
ly withholding  so  considerable  a  portion  of 
the  revenue. 

We  are  satisfied,  therefore,  that  this  was 
not  a  sum  in  which  the  lessee  was  intended 
to  take  any  interest.  The  profit  which  he 
was  to  derive  from  the  lease  was,  howg^r, 
considerable.  Firsiy  he  was  allowed  between 
2,000  and  3,000  rupees  for  the  expenses  of 
management ;  secondly y  he  was  to  have  5  per 
cent,  on  balances;  thirdly,  he  was  to  have 
one-half  of  any  increased  rent  which  might 
be  derived  from  the  property  through  new 
^arrangements,  which  it  was  contemplated 
might  be  made  with  the  ryots,  by  a  new 
settlement  and  re-measurement  of  the  pro- 
perty. If  he  derived  any  profit  beyond 
this,  such  profit  would  not  have  been  accord- 
ing to  his  agreement,  but  in  fraud  of  it,  and 
we  think  it  cannot  be  allowed. 


We  agree  with  the  Court  below  in  thidk- 
ing  thaf  the  respondents  could  not  daim  a 
share  of  the  profits  made  by  the  new  lease. 
because  such  profits  were  .not  made,  aad 
it  does  not  appear  that  they  could  \ast 
been  made  by  the  original  lessees;  nor  Ytrnt 
we  any  means  of  judging  whether  any,  oc 
if  any,  what  profits  could  have  been  madt 
or  would  have  been  made,  by  them* 

In  strictness,  the  proper  order  would  be 
to  vary  the  decision  of  the  Court  below  br 
declaring  that  the  respondents,  instead  a 
twelve-sixteenths,  were  entitled  only  to  five- 
sixteenths  of  the  whole  value  of  the  lease. 
at  the^  time  of  eviction;  that,  in  compmiaf 
the  value  of  such  lease,  no  allowance  ongb 
to  be  made  for  the  supposed  profit-rent  c^' 
11,792  rupees,  but  that  allowance  oogiit  tt 
be  made  for  one-half  of  any  increased  reat 
which  has  been  secured  by  the  lessee  befoR 
the  eviction,  and  also  for  any  excess  of  Ik 
sum  allowed  to  the  lessor  for  expenses  of 
management,  beyond  the  necessary  e^>enses 
of  collection ;  and  that  regard  ought  also  to 
be  had  to  the  chance  of  any  increase  of  rca 
which  the  lessee  might  have  fairly  expected 
to  receive. 

It  is  obvious,   however,   that  (he   Jadges 
below  could  have  little  better  means  of  fix- 
ing a  fair  amount  of  damages  than  we  ham, 
and  we  propose,  after  declaring  the  princi- 
ple on  which  we  proceed,  to  name  a  gross 
sum  by  way  of  damages,  and  thus  put  as 
end   to  all  further  litigation.      Taking  the 
damages  for  the  whole  period  of  five  years, 
we  think  a  sum  of  10,000  rupees  is  proper 
to  be  allowed  as  of  the  date  of  our  judg- 
ment, with  interest  at   6  per  cent,  from  the 
date   of  our  judgment  till   payment.      We 
shall  leave  the   costs  below  unaltered,  and 

give  no  costs  of  the  appeal. 
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The  29th«Febniary  1848. 

Present : 

The  Duke  of  Buccleuch,  Lord  Langdale, 
Dr.  Lushington,  T.  P.  Leigh,  Sir  E.  H. 
East,  and  Sir  E.  Ryan. 

Hindoo  Law— Adoption — Acquiescence — An- 
cestral Property— Division — Partition. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Madras, 

Rungama  (widow),  for  herself  and  on  behalf 
of  Lutchmeputty  Naidoo, 

versus 

Atchama  (widow),  Ramanadha  Baboo, 
and  Puttoory  Cally  Doss. 


Atchama  (widow) 

versus 

Ramanadha  Baboo. 

According  to  Hindoo  Law,  a  second  adoption  (the 
first  adopted  son  still  existing  and  remaining  in  pos- 
session of  his  character  of  a  son)  is  invalid.  The  ac- 
quiescence of  the  first  adopted  son,  after  he  came  of 
age>  in  the  division  of  property  made  by  the  adopting 
father  between  his  two  adopted  sons,  was  not  equivalent 
to  a  previous  consent  (binding  on  the  first  adopted  son) 
to  the  disposition  of  the  ancestral  property  by  the 
father,  but  was  binding  on  the  first  adopted  son  with 
regard  to  other  property  of  which  the  father  had  the 
power  of  disposing  oy  an  act  inter  vivos  without  the 
consent  of  the  (irst  adopted  son. 

The  Right  Honble  T.  Pemherton  Leigh 
(Chancellor  of  the  Duchy  of  Cornwall). — 
The  question  in  these  appeals  relates  to 
a  very  large  property  in  the  Northern  Sir- 
cars, which  in  the  year  1798  belonged  lo 
a  zemindar  named  Vencatadry. 

Vencatadry,  being  childless,  on  the  2nd 
of  April  1798,  adopted  as  his  son  a  boy 
named  Jaganadha.  On  this  occasion  he 
signed  a  paper,  bearing  date  the  7th  April 
1798.  In  this  paper,  after  reciting  the 
adoption,  he  proceeds  to  say:  "Therefore, 
"be  it  believed  that  1  have  executed  this, 
"my  Tutelar  Deity  bearing  witness,  that 
''Jaganadha  Naidoo  is  huckdar  or  heir  10 
"my  zemindary  mirasyy  to  my  wealth  and 
"debts;  and  that  1  have  it  not  in  my 
"power,  on  any  account  whatever,  to  make 
"over  (the  same)  to  any  other  person  be- 
"  sides  bim  (Jaganadha  Naidoo)." 

Of  the  fact,  or  of  the  validity  of  this 
adoption*  no  question  is  made.  He  after- 
wards became  desirous  of  adopting  another 
boy,  named  Ramanadha,  and  of  dividing 
his  property  between  them.  It  is  said  by 
the  appellant,  and  many  witnesses  have 
swoiH;   that  he  consulted   certain    Pundits 


as  to  the  validity  of  a  second  adoption,  and 
was  advised  by  them  that  a  second  adoption 
could  not  be  legally  made. 

It  was  contended  by  the  appellant  that, 
upon  the  whole  evidence,  it  was  to  be  infer- 
red that,  in  consequence  of  this  opinion,  al- 
though he  brought  up  Ramanadha  as  his 
son,  he  never  adopted  him  wiih  those 
religious  ceremonies  which  were  necessary 
in  order  to  constitute  a  valid  adoption  ac- 
cording lo  the  Hindoo  Law.  We  have  no 
doubt,  however,  that  he  did  whatever  was 
necessary  to  constitute  a  valid  adoption, 
if  such  second  adoption  could,  by  the  Hin- 
doo Law,  be  valid.  This  last  adoption  took 
place  in  1807.  Various  steps  seem  to  have 
been  taken  by  Vencatadry  during  the  mi- 
nority of  both  these  boys  with  a  view  to 
divide  his  property  between  them.  In 
1 81 5,  Jaganadha  attained  the  age  of  eight- 
een, when  by  Hindoo  Law  he  came  of  age. 
After  this,  in  1816,  Vencatadry  made  a  new 
division  between  his  two  sons,  Ramanadha 
being  still  under  age,  as  it  seems,  about 
nine  years  old.  Jaganadha  took  possession 
of  the  property  *so  allotted  to  him,  and 
Vencatadry  seems  lo  have  remained  in  pos- 
session of  what  was  allotted  to  Ramanadha. 
In  the  course  of  the  year  1816  Vencatadry 
died.  Jaganadha  claimed  the  whole  of  the 
property  of  Vencatadry,  alleging  that  the 
adoption  of  Ramanadha  was  invalid,  and  at 
all  events  did  not  constitute  him  a  co-heir. 

Much  dispute  took  place  upon  this  subject, 
and  various  proceedings  were  had  before 
the  Board  of  Revenue,  which  had  seized  a 
large  portion  of  the  property  for  payment 
of  arrears  of  revenue.  Suits  were  instituted 
for  the  purpose  of  determining  the  rights 
of  the  parties,  into  ihe  particulars  of  which ' 
it  is  not  necessary  to  enter. 

Th*  first  of  the- suits  now  in  controversy 
began  in  1820,  being  a  suii  instituted  by 
Ramanadha  against  Jaganadha,  to  establish 
his  right  to  that  portion  of  the  property 
which  had  been  allotted  to  him  in  his  charac- 
ter of  adopted  son  by  Vencatadry.  This 
suit  was  still  pending  when  Jaganadba  died. 
In  1824  a  decision  was  pronounced  against 
Ramanadha,  from  which,  however,  he 
appealed ;  and  before  the  appeal  had  been 
heard,  and  on  the  28th  of  February  1825, 
Jaganadha  died.  He  left  no  natural-born 
issue,  but  two  wives,  Rungama  and  Atchama, 
and  a  boy,  who  had  been  brought  up  in  his 
house,  and  who  is  said  to  be  his  adopted  son, 
named  Lutchmeputty.  • 

The  question  then  arose,  who  was  entitled 
to  succeed  to  the  estate  of  Jaganadha ;  the 
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question  of  vhat  the  estate  of  Jaganadha 
consisted,  that  is  whether  he  was  entitled  to 
the  whole  or  only  half  of  the  estate  of  Ven- 
catadry,  still  remaining  unsettled.  With  re- 
spect to  the  right  of  succession  to  Jaganadha, 
it  is  not  disputed  that,  if  he  left  a  son,  whe- 
ther natural-born  or  legally  adopted,  such 
son  would  be  entitled  to  succeed — that,  if  he 
left  no  son,  but  an  undivided  brother,  such 
brother  would  be  entitled  to  succeed — that, 
if  he  left  no  son,  nor  undivided  brother,  the 
widows,  or  one  of  the  widows,  would  be 
entitled  to  succeed. 

On  the  death  of  Jaganadha,  Ramanadha 
set  up  a  tide  to  the  whole  estate  of  Venca- 
tadry,  alleging  (not  very  consistently  with 
his  former  claim)  that  he  and  Jaganadha 
were  undivided  brothers,  and  that  Jaganadha 
had  left  no  issue,  natural-born  or  adopted. 

Rungama  at  first  acquiesced  in  the  claim 
of  Ramanadha,  it  being  alleged  by  her  that 
she  was  deceived  by  Ramanadha,  who  got 
authority  to  act  for  her,  while  it  is  alleged 
by  other  of  the  parties  that  she  colluded 
with  him. 

Lutchmeputty  was  a  child  of  about  six 
years  old,  and  no  claim  was  brought  forward 
on  his  behalf.  Atchama,  however,  instituted 
a  suit  claiming  the  whole  of  the  estate  of 
Jaganadha,  and  insisted  that  she  was  entitled 
to  inherit.  Afterwards,  Ramanadha  and 
Rungama  having  quarrelled,  the  claim  of 
Lutchmeputty  was  advanced.  After  long 
litigation  with  various  fortune  in  the  Indian 
Courts,  the  Sudder  Adawlut  decided  that 
Jaganadha  and  Ramanadha  were  undivided 
brothers,  and  that  Lutchmeputty  was  not  the 
adopted  son  of  Jaganadha ;  that,  conse- 
quently, Ramanadha  was  entitled  to  the 
whole  inheritance  which  had  come  from 
Vencatadry ;  and  against  this  decree  the 
present  appeals  are  brought. 

The  questions  for  our  decision  relate,  ^rj/, 
to  the  estate  of  Vencatadry;  and,  secondly^ 
to  the  succession  to  Jaganadha.  The  con- 
flicting parties  are — Firsts  Lutchmeputty, 
who  cfaims  the  whole  inheritance  which 
came  from  Vencatadry,  on  the  ground  that 
Jags^nadha  was  the  only  adopted  son  of  Ven- 
catadry ;  and  that  be,  Lutchmeputty,  is  the 
adopted  son  of  Jaganadha.  Secondly y  At- 
chama, who  insists  that  Lutchmeputty  was 
not  well  adopted,  and  that  she,  as  eldest 
widow,  is  entitled  to  succeed  to  the  inherit- 
ance of  Jaganadha.  'Ihirdly,  Rungama, 
who  maintains  the  case  of  Lutchmeputty, 
but  insists  that,  if  he  is  not  the  adopted  son, 


she  is  entitled  to  share  with  Atchama  io  ^k 
succession  of  Jaganadha.  JLeuiiy,  RaiaiiB> 
dha,  who  maintains  the  decree  as  it  stands. 
A  further  question  is  made,  in  vbicb  ai^ 
the  other  parties  concur  in  coQteadi:^ 
against  Ramanadha,  that,  if  be  wa£  meL 
adopted,  and  therefore  a  brother  of  Jagiii- 
dha,  they  were  divided,  and  not  undi\i&i 
brothers,  and  therefore,  ihough  Ramanadb 
might  be  entitled  to  his  share  of  Vencaudr.  .- 
property,  he  can  have  no  right  of  successioi 
to  Jaganadha. 

As  far  as  concerns  Ramanadha,  b^) 
whole  title  depends  on  thp  validity  of  b 
adoption.  If  he  was  not  well  adopted,  fee 
was  neither  a  co-heir  with  Jaganadha  d:' 
heir  to  Jaganadha. 

The  first  question,  therefore,  is  »as  to  a 
validity  of  a  second  adoption;  the  fes 
adopted  son  still  existing,  and  remaioi^ 
in  possession  of  his  character  of  a  son.  Ti» 
appears  to  have  been  long  a  point  of  grea 
doubt  in  Hindoo  Law,  and  it  is  stated  \k  :be 
Judges  in  this  case  to  be  unsettled. 

Three  classes  of  authority  have  b«i 
referred  to:  first,  the  opinions  of  6e 
Pundits  appearing  in  the  course  of  the  pr» 
ceedings;  secondly ,  the  native  authomie 
as  found  in  the  Hindoo  treatises;  asl^ 
thirdly,  the  European  authorities. 

First,  as  to  the  Pundits.  There  is  con- 
siderable difference  of  opinion  amongst  tbea 
If  the  appellant's  evidence  is  to  be  belieiei 
a  number  of  Pundits  and  learned  men  ga^c 
their  opinion  against  the  validity  of  'is 
adoption  to  Vencatadry  in  his  time;  isA 
this  at  a  period  when  their  bias  woold  pn- 
bably  be  to  favor  the  wishes  of  the  powertK 
Raja  who  consulted  them. 

On  the  death  of  Vencatadry,  there  is  « 
certificate  signed  by  140  Brahmins,  ihai  tbe 
adoption  of  Ramanadha  was  invalid.  Bg^ 
as  this  was  an  opinion  procured  by  Jagasi- 
dha,  then  in  possession  of  the  estate,  ta 
little  weight  probably  is  due  to  it. 

On  the  other  hand,  in  181 8,  before  Vm 
institution  of  suit  by  Ramanadha.  d« 
Northern  Provincial  Court  took  the  opima 
of  their  own  Pundit,  and  of  the  Paikte 
of  the  Centre  and  Southern  Division  d 
the  Court  on  these  questions:  First,  is  t 
person,  having  conjointly  with  a  wi^e  adopt- 
ed a  son,  and  thereafter  being  displea^ 
with  her,  and  marrying  a  second  wife, 
authorized  by  Hindoo  Law,  conjointly  «k 
her,  the  second  wife,  to  adopt  a  soc* 
Secondly,  a  person  adopting  a  son,  hasi^ 
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for  any  reasoh  adopted  a  second  son,  is 
the  former  or  the  latter  heir  to  the  estate  of 
the  person  adopting,  or  are  both  sons  en- 
titled to  share  the  same  ? 

These  Pundits  being  at  a  distance  from 
each  other,  giving  separate  opinions  at  some 
intervals  of  time,  without,  as  it  appears, 
any  communication  between  them,  all  agreed 
in  holding  that  the  second  adoption  is  good, 
and  that  both  sons  are  equally  entitled  to 
inherit.  These  opinions  seem  to  be  as  free 
as  any  opiniori  can  be  from  suspicion  of 
undue  influence. 

When  the  case  came  before  the  Sudder 
Cburt,  two  of  the  Pundits  consulted  were 
ih  favor  of  the  adoption,  and  one  against 
it.  The  reasoning  of  the  two  Pundits  in 
favor  of  the  adoption  is  certainly  very 
unsatisfactory ;  but  still,  as  far  as  the  law 
is  to  be  collected  from  the  opinion  of  the 
Pundits  to  be  found  in  this  case,  the 
preponderance  is  in  favdr  of  the  adoption. 
These  opinions,  however,  are  by  no  means 
conclusive.  And  the  appellants  contend 
that  the  native  authorities  upon  which  they 
are  founded  are  strongly  against  the  validiiy 
of  a  second  adoption.  These  authorities, 
like  the  opinions  of  the  Pundits,  are  not 
reconcileable  with  each  other.  In  the 
Digest  of  Hindoo  Law  on  Contracts  and  Suc- 
cessions, with  a  Commentary  by  Jagannaiha 
translated  by  .Mr.  Colebrooke,  the  question 
is  discussed  and  treated  as  one  on  which 
a  difference  of  opinion  prevailed.  The  most 
material  passages  of  the  treatise  are  found 
in  pages  386,  389,  395,  397.  The  author 
holds  the  better  opinion  to  be  that  an 
adoption  is  valid,  although  a  previously- 
adopted  son,  or  even  a  natural- born  son, 
be  already  in  existence.  The  main  found- 
ation of  that  opinion  being  an  ancient  text, 
**That  many  sons  are  to  be  desired,  in  order 
that  one  may  travel  to  Gaya,'' 

It  was  attempted,  in  a  most  ingenious  and 
able  argument  on  behalf  of  the  appellants,  to 
reconcile  this  authority  with  others,  appa- 
rently of  a  different  tendency,  by  showing 
that  the  author  intended,  not  that  many 
sons  of  the  same  description  might  be  adopt- 
ed, but  that  he  referred  to  sons  of  different 
descriptions,  of  which  there  were  twelve  re- 
cognized in  the  remote  ages  of  Hindoo  anti- 
quit)',  though  only  two  are  now  allowed  -the 
son  given  and  the  legiiimate  son.  Another 
suggestion  was  that  the  author  intended 
only  that  the  .second  adopted  son  may  have 


the  rights  of  a  son  in  the  event  of  the 
failure  of  the  existing  issue,  natural  or 
adopted. 

We  find  great  difficulty  in  adopting  either 
of  these  suggestions  :  at  the  same  time  it 
must  be  owned  that  the  doctrine  is  not  very 
clearly  statfed,  nor  very  easily  to  be  recon- 
ciled with  some  of  the  authorities  Xo  which 
it  refers ;  and  with  respect  to  the  right  of 
inheritance  of  the  second  son,  we  rather 
collect  the  author's  opinion  to  be  that  the 
second  son  would  succeed,  as  in  the  case  of 
a  son  well  adopted  by  one  having  no  issue, 
to  whom  a  son  is  afterwards  born,  namely, 
to  one-third  only  of  his  father's  estate. 

What,  however,  may  be  the  effect  of  this 
practice,  its  authority  is  far  outweighed  by 
two  other  Hindoo,  works  expressly  on  the 
subject  of  adoption — the  Daitaka  Mimamsa 
and  the  Dattaka^  Chandrika.  The  first 
passage,  sec.  i,  plac.  3,  in  the  former  of 
these  works,  is  the  citation  of  a  text  of  an 

I  ancient  sage  Airi,  in  these  words:  "  By  a 
man   destitute  of  a  son  only,  must  a  substi- 

I  tute  for  the  same  always  be  adopted."     This, 

I  perhaps,  standing  alone,  might  be  held  to 
mean  that  upon  such  an  one  only  was  it 
incumbent  to  adopt  a  son.  The  Comment- 
ary, however,  excludes  this  construction, 
for   it  says,  sec.  i,  plac.   6  :    "  'By  a  man 

."  destitute  of  a  son  only' — the  incompetency 
"  of  one  having  mafe  issue  is  signified  by  the 
"  term  *  only  '  in  this  passage."  The  author 
then,  after  quoting  a  text  from  Menu  much 
to  the  same  effect  with  that  cited  from  Atri^ 
observes  that  the  instances  of  adoption  by 
certain  illustrious  persons  of  sons,  although 
they  already  had  nale  issue,  must  be  con- 
sidered as  exceptional  cases,  and  not  as 
generally  authorizing  the  act.  In  the  next 
paragraph  (12),  the  author  seems  to  concede 
that  a»second  son  may  be  adopted  with  the 
sanction  of  the  existing  issue. 

The  Dittaka  Chandrika,  sec.  i,  plac.  3, 
cites  the  same  text  from  Atri  and  Menu,  and 
puts  the  same  construction  on  them  as  the 
Daiiaka  Mimamsa. 

m 

We  think  that  these  treatises  are  more 
distinct  than  the  work  of  Jagarinatha — they 
are  written  on  the  particular  subject  of  adop- 
tion. 1  hey  enjoy,  as  we  understand,  the 
highest  reputation  throughout  India,  and 
their  weight  is  strong  against  a  second  adop- 
tion. In  the  ordinances  of  Menu,  translated 
by  Sir  William  Jones,  we  find  this  passage 
in  page  315:  '•  He,  whom  his  father  oxT 
"mother,  with  her  husband's  assent,  gives 
"to  another  as  his  son,  provide!  iliai  ihe 
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"donee  have  no  issue,  is  considered  as  a  son 
'*  given." 

In  the  Viva  Darnava  Setu,  translated  by 
Mr.  Halhed,  chap.  21,  sec.  9,  the  proposition 
is  distinctly  stated  :  *'  He  who  has  no  son, 
"or  grandson,  or  grandson's  son,  or  brother's 
"son,  shall  adopt  a  son;  and,  while  he  has 
"one  adopted  son,  he  shall  not  adopt  a 
"  second." 

If  we  are  to  form  our  opinion  of  the  law 
from  the  effect  of  these  authorities,  we  can 
have  no  hesitation  in  coming  to  a  conclusion 
adverse  to  the  validity  of  a  second  adoption. 

At  the  same  time,  it  is  quite  impossible 
for  us  to  feel  any  confidence  in  our  opinion 
upon  a  subject  like  this,  when  that  opinion 
is  founded  upon  authorities  to  which  we 
have  access  only  through  translations,  and 
when  the  doctrines  themselves,  and  the 
reasons  by  which  they  are  supported  or 
impugned,  are  drawn  from  the  religious 
traditions,  ancient  usages,  and  more  modern 
l^abits  of  the  Hindoos,  with  which  we  can- 
not be  familiar. 

It  is  satisfactory,  therefore,  to  find  that, 
under  the  third  head  to  which  we  have  ad- 
verted, the  European  authorities,  there  is 
much  assistance  to  be  derived  from  the 
labors  of  those  who  have  investigated  this 
subject,  with  all  those  advantages  of  fami- 
liarity with  ihe  laws  .and  languages  of 
Hindoostan  in  which  we  are  necessarily  de- 
ficient. Here,  unfortunately,  as  every- 
where else,  there  is  some  discrepancy  in  the 
authorities.    . 

Sir  Thomas  Strange,  in  his  Elements  of 
Hindoo  Law,  Volume  I.,  page  78,  second  edi- 
tion, expresses  himself  as  follow  :  *'  In  gene- 
*'  ral,  it  IS  in  default  of  male  issue  that  the  right 
"is  exercised;  issue  here  including  a  giand- 
"  son  or  great-grandson.  But,  as  there  exists 
"nothing  to  prevent  two  successive  adop- 
"tions,  the  first  having  failed,  whether  effect- 
"ed  by  a  man  himself,  or  by  his  widow  or 
"widows  after  his  death  duly  authorized,  so, 
"even  where  the  first  siibsii-ts,  a  second  may 
"take  place,  such  having  been  the  pleasure 
*'  and  will  of  husband,  upon  the  piinciple  of 
**  many  sons  being  desirable,  that  some  one  of 
"them  may  travel  to  Gaya,  a  pilgrimage  con- 
"stdered  to  be  particularly  efficacious  in 
"  for\i^arding  departed  spirits  beyond  their 
"  destined  place  of  torture."  In  support  of 
those  propositions,  he  refers  to  two  cases  in 
'Mr.  Macnaghten's  Reports — Shamchunder 
V.  Narayni  Dibeh  (i  Ben.  Sud.  Dew.  Rep. 
209),    which  was  decided    in   1 807 ;    and 


Goureepershaud     Rai    v.     Mussamul 
mala  (2   Ben.  Sud,  Dew.  Rep.  136), 
was  decided  in  18 14. 


If 


Now,  the  first  of  these 
that  a  second   adoption    is 
first   adopted    son   has   died 
a  point  of  law  which  is  not  dsspated. 

In  the  second  case,  a  man  h&ving  M 
wives  gave  authority  to  each  of  dMt'lD 
adopt  a  son  ;  one  of  them  made  die  adop- 
tion. He  himself,  together  with  die  odi 
wife,  afterwards  made  an  adoption,  aiMTl 
was  finally  held  that  the  two  sons 
titled  equally  to  inherit  to  the  hn^and 

This  was  a  very  peculiar  case — it 
ly  seems  to  assume  the  validitj  of  a  ^Kj^k 
adoption  ;  but  the  doubts  in  the  case  «ea 
to  have  been  rather  as  to  the  effect  of  Ac 
second  adoption  by  the  husband  himseS'x 
revoking  the  authority  given  to  the  ^i^ 
than  on  the  validity  of  a  second  adt^>tn 
while  a  first  adopted  son  is  living. 

This  decision  was  stated  by  cbe  Coc 
to  be  in  conformity  with  the  preceding  as 
of  Shamchunder  v.  Narayni  Dihtk^  vtici 
in  truth,  for  the  reason  already  mendwBi 
in  no  degree  supports  it. 

These,  we  believe,  are  the  only  Eunipeai 
authorities  referred  to.  on  behalf  <kf  lUoi* 
nadha.  With  reference  to  these  cases*  il 
may  be  observed  that  they  have  never  bev 
considered  as  settling  the  law  upon  this  f^ 
ject.  In  a  note  to  the  case  of  Narofm 
Dibeh  v.  Hirkishor  Rai  (i  Ben.  Sad.  D» 
Rep.  42),  which  it  seems  was  supplied  V 
the  Reporter  by  Mr.  Colebrooke,  the  tiai^ 
lator  of  JagannathcLS  Digest,  he  stales  iki 
point  as  one  of  doubt,  and  in  which,  «kfaon> 
the  authority  of  Jagannaiha  was  in  favor tf 
the  adoption,  the  weighty  authority  of  M^ 
taka  Chandrika  was  the  other  way.  Ei«if 
European,  without  any  exception,  as  far  as  «i 
have  any  information,  who  has  since  enmiMi 
the  subject,  has  come  to  a  cooclusioa  n^ 
verse  to  the  second  adoption.  In  a  KOK 
to  Sirange's  Elements  of  Hindoo  \jm^ 
Vol.  II.,  page  85,  second  edition,  the  lev 
is  thus  stated  by  Mr.  Sutherland,  X 
very  high  authority :  "  A  Hindoo  cafr 
"not  have  legally  adopted  ckildrat;  1 
"  son  legitimate  or  adopted  existing,  ■» 
"  subsequent  adoption  would  be  fnvabi? 
*•  at  least  the  son  so  adopted  woald  n0l 
"  inherit." 

in  Mr.  Sutherland's  Synopsis  of  &e 
Hindoo  Law  of  Adoption,  page  »?i,  \tk 
thus  expresses  himself :  "  The  piimvf 
"  reason  for  the  affiliation  of  a  son  benf 
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he  obligatory  necessity  of  providing  for 
lie  performance  of  the  exequial  rites  cele- 
brated by  a  son  for  his  deceased  father,  on 
irhich  the  salvation  of  a  Hindoo  is  supposed 
o  depend,  it  is  necessary  that  the  person 
irocvcHng  to  adopt  should  be  destitute  of 
Bale  tssae  capable  of  performing  those  rites. 
By  the  term  'issae,  the  son's  son  and 
jfrandson  are  included.  It  may  be  infer- 
red that,  if  such  male  issue,  although 
existing,  were  disqualified  by  any  le^l 
mpediment  (such  as  loss  of  caste)  from 
Mfiormipg  the  rites  in  question,  the  affi- 
liation of  a  son  might  legally  take  place." 

In  Mr.  Steele's  Synopsis  of  the  Law  of 
indoo  Castes,  he  states,  page  48 :  '\  An 
adoption  can  take  place  only  where  no 
begotten  son  or  grandson  exists,  or 
where  the  begotten  son  has  lost  caste.'' 
gain,  at  page  5s  :  "In  the  case  of 
the  death  of  an  adopted  son  (and  total 
loss  of  caste  is  considered  equivalent 
to  death),  another  may  be  selected 
and  given  in  the  same  manner;  bat  a 
man,  after  adopting  one  boy,  cannot  adopt 
another  at  the  desire  of  a  second  wife,  &c. 
Only  one  adopted  son  can  subsist  at  one 
Lime."  It  is  true  that  the  Treatise  purports 
relate  to  the  customs  of  the  provinces 
•  Bombay,  but  we  are  not  aware  of  a  diflFer- 
ice  between  the  different  provinces  on  this 
Mnt,  though  there  appear  to  be  some 
inof  differences  on  other  points  of  the 
w  of  adoption,  and  for  this  the  last 
action  of  the  Mitak^hara  is  referred  to. 
he  last  paragraph  in  this  page  seems  to  be 
le  statement  of  different  opinions  collected 
om  different  quarters,  and,  as  might  be 
cpected,  not  very  well  agreeing  with  each 
:her.  But  by  far  the  most  important 
ithority  is  Mr.  William  Macnaghten,  whose 
rinciples  and  Precedents  of  Hindoo  Law 
ere  composed,  as  appears  from  the  preface, 
'ter  collecting  ail  the  information  that 
>iild  be  procured  from  all  quarters,  and 
ter  a  careful  examination  of  all  the  origi- 
i^  sbBtliorities  and  of  all  the  opinions  of 
dndfts  recorded  in  the  Supreme  Court  for 
series  of  years. 

This  work' was  published  after  his  report 
t  the  two  cases  already  referred  to^  and 
E  course  he  could  not  but  be  acquainted 
ith  tbem;  indeed,  he  refers  to  one  of 
lem. 

Now,  Mr.  Macnagiiten  states  the  law  as 
e  coMidera  it  to  be,  without  the  slightest 
Mbt  or  he>itation>  He  says,  Vol.  L,  page 
0 ;.  "  It    ia    clear    that,  a   man    having 
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"adopted  a  boy,  and  that  boy  being  ^live^ 
-^he  cannot  adq>t  another;"  and  he  exa* 
mines  the  text  that  "many  sons  are  to 
"be  desired,  in  order  that  one  may  travel 
"to  Gaya;"  and  says  that  it  apptiea 
only  to  natnral-born  sons.  We  are  informed' 
by  our  very  learned  Asse^sor^  Sir  £dwar4 
Ryan,  that  this  work  of  Mr.  Macnaghten 
is  constantly  referred  to  in  the  Supreme 
Court  as  all  but  decisive  of  any  point 
of  Hindoo  Law  contained  in  it,  and  that 
much  more  respect  would  be  paid  to  it 
by  the  Jbdges  there  than  to  the  <^inioii8  of 
Pundits.  Upon  the  particular  pdnt  in 
question,  Sir  Kdward  adds  all  the  weight  of 
his  own  high  authority,  concurring,  as  be 
does,  entirely  in  the  law  as  stated  in  Mac^^ 
naghten. 

The  Judges  in  the  Sudder  Court  state 
that  they  are  aware  that  this  has  been  long 
considered  a  doubtful  point,  and  they  seefti 
to  proceed  entirely  on  the  opinion  of  the 
Pundits  who  favor  the  second  adoption. 

On  examining  the  reasons  assigned  by 
those  Pundits,  they  rest  upon  two  main 
points :  firsts  the  text  that  "  many  sons 
are  to  be  desired,  in  order  that  one  may 
travel  to  Gaya;*'  second^  upon  the  doctrine 
that  "  he  who  has  only  one  son  is  to  be 
considered  childless." 

Now,  the  first  of  these  texts  is  entirely 
out  of  the  case,  if  Mr.  Macnaghten's  expla* 
nation  be  correct ;  and,  as  to  the  second,  in 
referring  to  the  passages  on  which  the  Pun* 
dits  rest,  they  manifestly  relate,  not  to  a 
person  who  receives  a  child,  but  to  one  who 
gives  a  child  in  adoption. 

Upon  the  whole,  therefore,  for  these 
reasons  (which,  as  the  point  is  of  great 
general  importance,  we-  have  thought  k 
advisable  to  explain  very  fully),  we  have 
come  to  the  conclusion  thiat  the  adoption  of 
Ramanadha  was  not  valid,  and  that  the 
judgment  of  the  Sudder  Court  upon  that 
point  must  be  reversed. . 

If  he  had  come  to  a  different  jconclusion 
on  this  subject,  it  would  have  been  necessary 
for  us  to  examine  into  the  effect  of  the 
deed  alleged  to  have  been  executed  by  Ven- 
catadry  on  the  adoption  of  Jaganadha,  and 
upon  which  one  of  the  Courts  below  held 
that  the  subsequent  adoption  was  mvalid, 
as  far  as  regarded  the  right  of  inheritance ; 
but  our  view  of  the  first  point  makes  this 
unnecessary,  and  also  removes  all  queft'ioiis 
as  to  the  alleged  division  between  the  sup^ 
posed    brothers.    Feeling  the  hardship  of 
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great  faintly  like  this,  some  writtea  commu- 
nication would  most  probably  be  made,  either 
on  the  occasion  of  the  adoption  itself,  or  on 
fiome  subsequent  occasion.  And  we  find, 
accordingly^  that  communications  were  made 
to  the  Government  by  Vencatadry  with 
cespect  to  the  adoption  both  of  Jagai)adha 
^nd  Ramanadha,  and  that  he  endeavoured 
to  have  their  titles  recognized.  The  absence 
of  any  such  communications  in  the  case  of 
Lutchmeputty  is,  therefore,  important.  There 
are,  however,  circumstances  in  evidence 
by  which  the  weight  of  the  objection  is 
very  considerably  diminished.  The  adop* 
tion  was  resolved  upon  in  April  1819 ; 
Amravati  was  in  the  Collectorship  of  Gun- 
yooiT,  and,  at  this  time,  Jaganadha  was  at 
law  with  the  Collector  of  Guntoor,  who  re- 
fused to  deliver  up  possession  of  some  por- 
tions of  the  property  of  Vencatadry  claimed 
by  Jaganadha. 

m 

It  is  not,  perhaps,  very  unnatural  to  Suppose 
that,  under  such  circumstances,  Jaganadha 
would  not  willinglv  have  any  communi- 
cations with '  the  Collector,  not  absolutely 
necessary.  But  there  weVe  other  disputes 
tit  this  time  between  Jaganadha  and  the 
Government  authorities.  Atchama,  or  her 
brother  on  her  behalf,  had  complained  to  the 
civil  Magistrate  of  the  conduct  of  Jagana- 
dha towards  her,  and  he  had  been  fined. 
From  some  of  the  documents  there  seen)  to 
have  been  other  diflFerences  subsisting  be- 
tween them.  That,  at  a  subsequent  time, 
there  was  some  written  communication  to  the 
jCoUector  of  Masulipatam,  in  which  district  a 
portion  of  this  large  estate  was  situated, 
there  is  much  reason  to  believe.  A  most 
important  letter  upon  this  subject  purports 
to  be  a.  letter  from  Jaganadha  to  his  wife, 
and  has  much  internal  evidence  of  autl^^nti- 
city.  It  is  dated  13th  of  July  1819,  and  is 
in  these  words :  '*  As  Puntooloo  has  sent 
"  me  a  letter  enclosing  a  foul  arzee  to  the 
"authority  on  the  subject  of  our  adoption 
*'of  a  boy,  I  caused  it  to  be  copied  fair, 
<'  and  despatched  it  this  day  through  the 
"  vakeel,  because  I  thought  it  is  proper ;  and 
"the  said  arzee  was  received  by  the  junior 
"gentleman  who  is  vested  with  the  author- 
"ity  of  Magistrate.  There  was  enmity 
"before  between  us  and  certain  persons  in 
'•this  place  owing  to  one's  malevolence 
*' against  us;  and  it  has  now  occasioned 
"  enmity  between  us  and  another  man  as  well 
'^as  between  us  and  the  authorities  of  this 
"  place  in  consequence  of  the  authorities  of 
^  the  Circuit  Court  having  been  pleased  td 


"  expose  the  calumny  used  b^  the 
"  this  place  against  ns ;  cottBaqtMBtii^ 
"  will  happen  obstacles  to  our  aSair,  tal  \ 
"  am  not  uneasy,  as  there  doe^  Wttk  affor 
'*  anything  that  can  be  supported  bgr  ibe  nil 
"  persons  regarding  the  cticitm 
"is  now  intimated  to  ns*  I  heseiiith 
"  the  copy  of  the  said  anseil,  mud  wifl  Ij 
"  you  the  remaining  cincumstuiots  ^.-if 
"  arrival  at  that  place."  If  thU  Itfter  li 
genuine,  it  is  almost  conclnaive.  I  fikmm 
that  one  of  the  Judges  below  MaibmJkt^im 
handwriting  of  this  leUer  is  not  pi09id;li 
that,  at  all  events,  it.  is  of  no  coQ9ei|KMi 
because,  in  fact,  it  is  before  the  adoptiife 
and  could  not  prove  that  the  adoption.  W 
taken  place.  In  the  enormous  mass  of  decfr 
ments  and  parol  evidence  to  be  foand  in  iii 
case,  far  exceeding  anything  whicfa*  ie.es 
experience,  has  been  brougrbt  befese  Ae 
Committee,  it  may  be  difficalt  to  say  viMte 
it  is  or  not  regularly  proved ;  bat  it  eeentH 
have  been  produced  in  evideoce  widboot  nf 
objection  being  made  to  its  aiuheoticitf. 

The  objection  which  is  made  to  it  bj  d 
Judge,  certainly^  is  not  well  founded.  1J|( 
transaction  of  the  adoption  mi^ht.  nol 
been  completed  at  the  date  of  die  I 
because  the  usual  ceremonies  had;  not 
performed,  which  are  represented  to  kli| 
taken  place  in  the  following  Aag:us| ;  M 
the  transaction  was  inchoate — the  child  taf 
been  given  in  adoption,  and  received  II 
adoption,  in  the  preceding  April :  asd  dt 
terms  of  the  letter  are,  therefore,  per£ed9jf 
applicable  to  the  state  of  cii 
which  existed  at  the  date.    - 

Upon  this  state  of  the  evidence*  the 
bability  of  the  adoption,  certtisilf  of 
being  brought  up  in  the  family, 
duced  to  the  European  aathortUesi, 
same  state  and  pomp  as  if  he  weie 
ed  son,  with  documents  and  wiui4 
great  numbers  confirming  the  aceonat^ 
documents  and  witnesses  «re   open 
other  suspicion  than  attaches  to  all  Hialo^ 
evidence,  we  ishould  have  had  no  hesital 
in  affirming  the  fact  of  adoption,  it,  the  < 
had  come  before  us  as  an  original  cause. 


We  have  been  pressed,  however^ 
properly  pressed,  with  the  argumenr  that 
is  a  mere  question  of  fact  to  be  pranied  tf 
evidence ;  that  all  the  Judges  before 
the   case   has  come   have   disbelSeveii 
evidence;    that  they   had  some 
in  coming  to  a  oonclnnon  wMdi 
I  not;  and  that  their  ju4giBeQtt  air  l»  ^ 
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lOntfdefod  ••  veKli€l;9,oC  .a  Jury  whicb.o»ght 
BM!i.lo  lie  dMarbed,  except  opop  y^ry  sUQng 

•  • -it-  is  Impossible  not  to  feel  that  there  is 
Iprent  weight  in  these  observations;  and  they 
Have  occasioned  one  of  the  princtp^d  difficul- 
ties which  we  have  felt  in  this  most  difficnlt 
case*  We  have,  however,  the  same  evidence 
vWch  was  in  the  Court  below ;  we  have  had 
^  advantage  of  a  most  full  and  able  dis- 
cussion at  the  Bar;  and  this  Court  is  more 
socilslomed  to  the  examination  of  evidence 
than  the  Civil  Servants  of  the  East  India 
Com^ny,  who  preside  in  the  native  Courts, 
can  be  supposed  to  be.  We  have,  further, 
(he  great  advantage  of  having  the  grounds 
on  which  these  judgments  proceeded:  We 
cannot  say  that  they  are  at  all  satisfactory 
so '  oar  mtnds.  By  far  the  most  important 
evidence  in  the  case,  the  evidence  of  Mr. 
Robeits,  is  disposed  oi  by  assuming  that  this 
gentleman  in  his  deposition,  and  in  a  com* 
munication  which  he  made  to  the  Board  of 
Revenue  entirely  in  the  same  sense,  imme- 
diately on  the  death  of  Jaganadha,  lay  under 
u  misconception  of  what  had  passed  in  a  con- 
wersation  in  a  language  which  was  not  ver- 
nacular to  either  party. 

This  appears  to  us  a  purely  gratuitous 
assumption.  It  would  have  been  a  strong 
assumption  if  Mr.  Roberts'  opinion  had  been 
formed  from  a  single  conversation;  but  he 
states  that  he  had  frequent  communications 
with  Jaganadha  upon  the  subject;  that 
the      boy      wds      brought     to      him     by 

iaganadha  four  or  five  times,  was  treated 
y  the  Raja  as  his  son,  and  wa^  brought,  as 
he  considered,  in  order  that  his  title  as  such 
mi^^t .  be  icnown  and  recognized.  His 
opinion  is  louDded,  not  merely  on  what  he 
heard,  bvit  what  he  saw,  not  on  one,  bat  on 
several  occasions. 

Supposing  the  facts  of  adoption    to   be 
proved.  Some  objections  were  made  to  its 
wlidky  in  point  of  law;  but  they  do  not 
appear  lo  us  to  be  of  any  value. 

Upon  the  whole,  after  very  long  and 
anxious  consideration  of  the  subject,  we 
.feel  ourselves  called  upon  to  differ  upon 
this  point  also,  with  respect  to  the  adoption, 
bom  the  judgment  of  the  Court  below,  and 
to  hold  that  Lutchmeputty  was  well  adopted, 
and  is  entitled  to  succeed  to  the  whole 
estate  of  Jaganadba»  sqbject  to  such  main- 
teoiisce  as  his  widows  may  by  law  be  en- 
titled to* 

Oar  report  to  Her  Majesty  will  be  thai, 
Si  to  Pacioofy  €aly  Dosa  (who  seems  to  ha^ 


been  very  improperly  made  a ;  party  to  the 
proceedings),  the  appeal  ought  to  be  dis- 
missed with  costs;  that  the  decree  of  the 
C9urt  below  ought,  in  other  respects,  to  l^ 
reVersfed ;  that  it  should  be  declared  that 
Che  adoption  of  Raman^dha  was  invalid, 
and  that  he  was  not  entitled  to  be  consider- 
ed as  a.  co-heir  with  Jaganadha  to  Venca- 

♦ .  •  •  •  * 

tadry;  but  that,  under  the  circumstances 
appearing  in  evidence,  he  was  entitled  to 
such  propeily  included  in  the  gift  made  by 
Vencatadry  after  Jaganadha  came  of  age,  as 
Vencatadry  had  the  power  to  dispose  of; 
that  Ramanadha  was  entitled  to  retain  those 
portions  of  such  property  which  came  into 
his  possession^  and  to  have  restored  to  him 
such  portions  thereof  as  came  into  the  pos- 
session of  Jaganadha,  or  to  have  compensa- 
tion made  for  them  out  of  the  estate  of  la- 
ganadha;  that  the  adoption  of  Lutchme- 
putty  by  Jaganadha  was  well  proved;  and 
that  Lutchmeputty  was  entitled  to  suc- 
ceed to  the  whole  estate  of  Jaganadha;  that 
with  these  declarations  the- cause  $^ouId  b/s 
remitted  to  the  Court  below,  with  directions 
to  do  what  may  be  necessary  for  giving 
them  effect;  that  no  costs  ought  to  be 
given  in  these  appeals,  or  in  the  suits  helots 
except  to  Puitoory  Caly  Doss. 

Mr,  fVigram,-— In  the  Minutes,  as  stated 
by  your  Lordship,  there  is  no  allusion  to 
the*widows.  I  do  not  know,  whether  that 
may  be  necessary.  ' 

Th4  Chancellor  of  the  Duchy  of  Corn- 
walL — That  will  be  unnecessary. 

Mr,  Wigram. — Every  other  point  is  men- 
tioned. 

The    Chancellor  of  the   Duchy  of  Corn- 

walL — I  have  mentioned  in  the  Minutes  that 

the  succession  would  be  subject  to  any  such 

right  of  maintenance  as  the  widows  might 

have. 
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The  27th  June  1848. 
Present: 

Lord  Brougham,  Lord  Langdale,  Dr. 
Lushington,  T.  P.  Leigh,  and  Sir  A. 
Johnston. 

Mortgage— Foreclosure— Ser^ce  of  notice. 

On  Appeal  from  the  Sudder  Zhzvanny 
Adawlui  0/  Bengal. 

Rasmonee  Debea 
versus 

m 

Pran  Kishen  Das. 

According  to  Section  8,  Regulation  XVI  I.,  1806,  where 
mortgaged  property  is  situate  in  two  districts,  an  order 
of  foreclosure  relatii^  to  the  whole  property  may  be 
obtained  in  the  Court  of  either  district. 

The  order  of  foreclosure  having  been  served  on  the 
widow  of  the  deceased  mortgagor  who  had  a  life>inter- 
est,  and  also  was  the  guardian  of  the  minor  adopted 
son  and  legal  representative  of  the  deceased,  the  service 
was  held  to  be  sufficient. 

Lord  Langdale. — ^This  appeal  is  present- 
ed from  a  decree  of  the  Sudder  Dewanny 
Court  of  Calcutta,  of  the  21st  December 
1839,  that  decree  having  affirmed  a  deci- 
sion of  the  Principal  Sudder  Ameen  of  the 
Civil  Court  of  Moorshedabad,  and  this  was 
done  in  a  suit  instituted  by  the  respondent 
as  plaintiff  against  the  appellant  and  others ; 
which  suit  was  founded  upon  a  certain 
order  of  foreclosure,  which  was  matib  in 
the  Court  of  Moorshedabad  upon  a  mortgage- 
deed  set  forth  in  these  papers. 

It  is  alleged  that  the  order  of  foreclosure 
was  irregular,  and  ought  not  to  be  held 
operative,  on  the  ground  that  it  was  granted 
contrary  to  Section  8  of  Regulation  XVII. 
of  1806,  of  which  it  is  only  necessary  to 
state  so  much  as  directs  that  a  petition  for 
such  an  order  is  to  be  presented  to  the 
Judge  of  the  zillah  or  city,  in  which  the 
mortgaged  lands  cr  other  property  may  be 
situated,-  and  it  provides  that  the  Judge, 
on  receiving  the  application,  should  cause 
Hhe  mortgagor  or  his  legal  representative 
to  be  furnished  with  a  copy  of  it. 


It  is  alleged  here  that  the  knd  wss  not 
situated  in  the  district  of  the  Codit  where 
the  order  was  made,  and  that  a  cagj  of  the 
petition  was  not  served  on  the  proper 
party. 

Now,  with  respect  to  the  first,  we  obsen-c 
that  the  mortgage-deed  expressly  describes 
the  land  to  be  in  the  Districtof  Moorshedabad. 
''I  have  possessed  and  enjoyed  my  patcmaS 
"talook  in  the  district  of  Moorshedabad, 
"the  Pergunna  of  Sumskar  Bhedurpoor, 
"&Cm  without  the  participation  of  artfr 
"  other." 

That  was,  undoubtedly,  therelore,  the 
Court  in  which  it  might,  primd  facie*  Ynt 
supposed  an  application  for  such  an  order,  as 
that  ought  to  be  made. 

Now,  in  the  plaint  it  is  stated  that  the  laod 
is  situate  within  the  Moorshedabad  Collect- 
orate;  but,  in  the  answer  of  the  Collector. 
it  is  expressly  stated  "that  an  order  for 
"foreclosure  was  issued  by  the  Coort  to  lui 
"  widow  Rasmonee  Debea  after  the  expiratioB 
"of  the  term  of  the  conditional  sale,  and  thai, 
"  on  the  expiration  of  the  term  of  the  order  §pr 
"foreclosure,  the  property  sold  became  the 
"  right  of  the  plaintiff ;  but  by  the  proceeding 
"of  the  City  Court,  dated  the  12th  July 
"  1837,  it  is  clear  that  the  order  of  foreclosoie 
"  was  issued  by  the  Moorshedabad  Court,  and 
"  also  that  the  estate  of  Sumskar  Bhedurpoor 
"is  under  the  jurisdiction  of  the  Civil  Coait 
"of  Beerbhoom.  The  order,  therefor  idr 
"  the  foreclosure  issued  by  the  Court  of  ibis 
"district  is  contrary  to  the  provisions  of 
"Section  8,  Regulation  XVII.  of  i8o6.wbicb 
"  have  not  been  at  all  observed." 

To  that  it  was  replied  that  the  land  it 
question  was  within  the  two  districts,  and,thit 
being  the  case,  the  order  might  be  obtained 
in  either  of  them. 

Now,  It  does  not  appear  that  any  rejoMer 
was  filed  to  that  replication,  whicb  ^ai 
the  allegation  on  which  the  cause  pro- 
ceeded. 

It  then  appears  that,  afterwards,  it  is  stased 
here,  there  was  some  s^pMcalloa  made  10 
the  Court  of  the  Sudder  Ameeiu    It  ootaia* 
ly  is  somewhat  singular  that  no  descripdoo 
of  the  circumstances  is  given  under  vfaidi 
that  application  was  made ;  but  an  appKcatwa 
was  made  to  the  Court  for  something  cr    , 
other,  and  in  consequence  of  tbatappl 
an  order  was  made  by  which  the 
which  arose  in  the  cause  was  to  be  tried  ia 
the  Court  of  Moorshedabad.    It  rdaled  to 
the  cause;  it  did  not  relate  10  die  onkr 


i?67.] 


Privy 


THl  WXEICLY  tlBPOitTER. 


CounciL 


67 


o£  ioreclosore.  Bat  what  is  there  to  show 
in  (be  whole  course  of  these  proceedings 
that  these  lands  were  not  situated  partly  in 
one  district  and  partly  in  the  other  district; 
and  what  is  there  to  show  in  the  course  of 
the  proceeding's  that,  if  that  were  the  case, 
aD  order  made  in  the  Court  of  either. district 
i^ttld  not  be  a  proper  order  ? 

We  think  there  is  nothing  In  this  case  to 
show  that  the  order  was  not  made  in  the 
proper  Court. 

,  The  next  objection  made  to  the  order  is 
that  there  was  no  service  on  the  proper 
party.  Kow,  the  parties  who  are  interested 
in  this  case  are  the  parties  who  are  interested 
In  what  is  called  here  the  permission  to 
adopt,  by  which  an  interest  is  given  to  the 
wife,  who  is  now  the  appellant,  for  her  life, 
with  a  species  of  power — a  power  to  appoint 
an  heiri  which  heir,  when  appointed,  would 
have  a  right  to  the  inheritance  in  certain 
estates ;  and  we  are  of  opinion  the  service 
upon  this  lady,  the  guardian,  was  quite 
sufficient  service. 

The  only  other  objection  which  was  made 
to  the  decree,  not  the  order,  is  that  there 
was  a  refusal  to  examine  witnesses,  the  exa* 
mination  having  been  prayed  for  at  the  time 
the  hearing  was  going  on.  Now,  certainly  it 
does  seem  as  extravagant  an  application  as 
ever  was  made  to  any  Court,  to  ask,  in  the 
midst  of  the  hearing,  that  there  should  be  a 
permission  to  examine  witnesses  over  again, 
those  witnesses  having  been  ascertained  long 
bc^e,  subpoenas  having  been  issued  to  com- 
pel then!  to  come  in  and  give  their  evidence, 
those  subpoenas  not  having  been  served  be* 
cause  Ibey  were  then  about  to  leave  the  place ; 
but  they  might  have  been  served  immediate- 
ly afterwards ;  and  certainly  it  is  not  an 
appUcatipn  that  ought  to  have  been  made  to 
the  Court  Their  Lordships,  therefore,  are 
of  opiifion  that' that  is  no  ground  for  this 
appeal,  and  the  appeal  must  consequently  be 

dismissed  with  costs. 

Appeal  dismissed. 


The  7th  July  1848. 
Present :  . 

Lord  Brougham,  Lord  Langdale,  Doctor 
Lushington,  T.  P.  Leigh,  Sir  A.  Johnston, 
and  Sir  £.  Ryan, 

AUnvial  Land. 

On  Appeal  from  the  Sudder  Deivanny  Adaw^ 

lut  of  Bengal, 

Mussamut    Imam   Bandi    and    Wajid    Ali 

Khan 

versus 

Hur  Gobind  Ghose. 

The  owner  of  land  before  it  is  inundated  remains  th6 
owner  of  it  while  it  is  covered  with  water  and  after 
it  becomes  dry. 

The  Right  HorUhle  T.  P.  Leigh.— Tm 
suit  in  this  case  is  brought  to  recover  certain 
land  containing  something  more  than  613 
beegas  lying  near  the  city  of  Patna.  It  is 
claimed  by  the  appellants  as  part  of  a  mouza 
belonging  to  them,  called  Akbarpoor.  The 
respondent  alleges  that  it  is  part  of  a  mouza 
called  Raipoor  Hussun,  which  belongs  to 
him ;  but  he  insists  that,  however  this  may 
be,  he  is  in  possession,  and  that  it  lies 
upon  the  appellants  to  make  out  their  title. 
This  is,  no  doubt,  true,  and  the  whole 
question  in  the  case  is,  merely,  is  or  not  the 
land  in  dispute  shown  to  be  part  of  the 
Mouza  Akbarpoor  ? 

Upon  a  question  of  this  description,  very 
great  weight  would,  at  first  sight,  appear  to 
be  due  to  the  judgment  of  the  Court  below. 
There  are  circumstances,  however,  here, 
which  go  far  to  destroy  the  authority  of  the 
judgment. 

The  Judge  in  the  Provincial  Court  was 
in  favor  of  the  appellants.  In  the  Sudder 
the  Judges  were  divided  in  opinion;  and, 
thod^h  three  against  one  concurred  in  the 
decision,  one  of  the  three  decided  upon  a 
ground  which  vfzs  repudiated  by  the  o^er 
two,  and  those  two  unfortunately  mistook 
the  nature  of  the  question  which  they  had 
to  try.  They  conceived  that  the  (question 
was  as  to  alluvial  land  in  the  sense  of  land 
gradually  gained  from  the  river,  and  which, 
having  no  other  owner,  would  belong,  by 
way  of  accretion,  to  the  lands  of  the  adjoin* 
ing  proprietor.  Whereas  the  ownership  of 
the  adjoining  land,  though  essential  in  the 
consideration  of  a  title  founded  on  accretion, 
was  of  little  or  no  value  in  the  issue  actually 
joined  between  these  parties. 

To  consider,  then,  the  real  question! 
Some  evidence  has  been  received  iii  the 
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Court  below  .whicfa;  by  th^  rules  of  English 
Law,  would  not  have  been  admissible,  and 
some  has  been  given  in  \  different  form  from 
^at  which  tdose  rules. would  have  rendered 
necessary:.  But  we  are  here  dealing  with 
the  law  as  administered  in  Indian  Courts  by 
unprofessional  J)idge3»  and  ve  must  look  at 
the  .eyidence  which  they  have  received>  and 
consider  the  effect  which  it  ought  to  have 
produced. 

• 

'  Some  points  seem  tp  be  agreed  upon 
between  the  parties.  The  whole  of  the  dis- 
trict adjoining  the'land  in  dispute,  as  well 
as  that  land  itself,  is  flat,  and  is  very  liable 
XOt  be  covered  or  washed  away  by  the  waters 
of  the  Ganges,  which  frequently  changes  its 
channel.  The  land  in  dispute  was  inundat- 
ed'^bout  the  year  T787 ;  it  remained  cover- 
^  with  water  till  about  1801;  it  then  be- 
came partially  dry,  till,  in  the  year  18  u*  it 
was  again  inundated.  After  this  period,  it 
pnce  again  re-appeared  above  th^  surface  of 
the  water,  and  by  the  year  1820  had  become 
yery  valuable  land. 

'  The  question,  then,  is,  to  whom  did  this 
land  belong  before  the  inundation  ?  Who- 
ever was  the  owner  of  the  land  then 
remained  the  owner  while  it  was  covered 
^ith  water,  and  after  it  became  dry. 

\  The  tract  in  dispute,  together  with  some- 
tliing  more  than  187  beegas  already  recover- 
ed by  the  appellants,  is  alleged  by  them  to 
form  the  Mouza  of  Akbarpoor.  They  allege 
It  to  be  bounded  on  the  west  by  the  Koocha 
of  Oodha  Das,  on  the  east  by  the  Coocha  of 
Kinoo/on  the  south  by  Mehrampoor,  Morad- 
poor,  and  Afzulpoor,  and  on  the  north  by 
Raipoor  Hussun.  This  description  places 
Akbarpoor  to  the  south  of  the  Ganges. 

.  The  respondent  alleges  that  the  whole  of 
the  land  in  dispute  is  part  of  Raipoor  HU&un, 
and  that,  in  fact,  the  whole  of  the  appel- 
lant's talook  is  to  the  north  of  the  Ganges. 

•  The  ■  appellants  found  their  title  on  a 
grant  by  the  Emperor  Aurungzebe,  in  the 
year  1679,  to  their  ancestor,  of  the  Talook 
of  Subulpoor,  which  is  there  described  as 
containing  6,756  beegas  \2  biswas,  and  to 
consist  of  1 1  mouzas,  four  tinder  the  name 
of  Subulpoor,  and  one  named  Akbarpoor. 
This  talook  was  to  be  held  Maddad-i-mash, 
6r  free-  from  tribute;  and  as  the  same 
exemption  from  payment  of  rent  to  the  Go- 
vernment- continued  after  the  country  came 
under  the  dominion  of  the  East  India  Com* 
pany,  they  had  a  material  interest  in  having 
(he  extent  of  those  lands  dearly  ascertained  i 


and  preserved  distinct  fiMi  the  lands  liaUe 

to  assessment. 

The  particular  extent  of  Akbarpoor  does 
pot  appear  by  the  original  grant :  -bni  tn  an 
Afrad-Tabla^,  of  1779^  it  is  Mated  to  con- 
tain 800  beegajs,  or  about  1,600  EngUsh 
acres. 

We  have  evidence,  then,  of  the  existence 
of  the  Mouza  of  Akbarpoor,  and  of  its  ex- 
tent.   The  :qaestiob  is,  where  was  %  situate  ? 

A  nunber  of  ^wittiesses  produced  hj  the 
appellants  state  that  its  site  agreca  Fididii 
boundaries  alleged  by  them.  An  equal,. or 
perhaps  larger,  number  of  witnesses,  pte- 
duced  by  the  respondent,  swear  that  •  tfaiie 
boundaries  include,  not  Akbarpoor,  but  Ra^ 
poor  Hussun. 

In  this  contradiction  of  oral  tesliflUST, 
which  occurs  in  almost  every  Indian  case,  we 
must  look  to  the  documentary  evidence,  in 
order  to  see  on  which  side  the  truth  fies; 
and  it  appears  to  us  to  leave  no  doubt  opoo 
the  question. 

The  first  document  produced  by  the  ap- 
pellants purports  to  be  a  measurement  made 
about  the. year  1784,  in  a  dispute  betweea 
the  owner  of  the  Tak>ok  of  Subulpoor  and 
the  owner  of  some  adjoining  lands.  In  this 
document,  the  Mouza  of  Akbarpoor  is  stiUed 
to  contain  8cx)  beegas,  and  to  extend  eatf 
aind  west  from  Pahleza  to  Kotabpoor,  north 
and  south  from  Mehrampoor  to  Raipoor 
Hussun.  These  boundaries,  according  to 
all  the  maps,  would  include  the  property  la 
dispute. 

It  Is  said,  however,  thai  no  account  b 
given  of  his  docutnent  in  the  evidence,  that 
it  appears  from  a  note  of  the  translator  to 
be  full  of  inaccuracies,  and  that  no  weiglit 
was  given  to  it  by  any  of  the  Judges  betov. 
The  other  evidence  in  the  case  makc^  it  on- 
necessary  to  place  any  reliance  on  this  docn- 
ment,  though  there  i^p^rs  no  reasoa 
to  suspect  that  it  is  not  genuine. 

The  next  document  produced  is  a.measare- 
ment,  made  about  the  same  period,  aod  wfa^fli 
seems  to  have  been  prepared  for  the  purpoaeof 
distinguishing  the  lands  which  were  exerafiC 
from  tribute  to  thei  Government.  It  b 
v^y.  minute  apd  particular*  ai|d  t^re  is  so 
impeachment  of  its  accuracy.  • 

The  19th  Article  describes  Akbarpoor 
Dakhili  of  Subulpoor  as  extending  bnai  ibe 
south  opposite  Bara  Bqo|^  to  Rajpoor  oa 
the  norUi,  and  on  the  noith^-east  mm  tfe 
limits  of  Kotabpoor,  opposite  to  the  Oat  cf 
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ICHioo  to  the  iimils  of  Zahidpoor  on  the 
"west. 

Upon  examination  of  the  maps,  it  will  be 
found  that  this  description,  though  in  differ- 
ent language,  quite  agrees  with  the  preced- 
ing documer^t. 

We  have  next  a  report  made  by  a  public 
officer  in  the  year  1787  upon  a  question  of 
boundaries,  which  had  arisen  between  the 
|iroprietor  0!  Subulpoor  and  the  proprietor  of 
Govindpoor,  about  the  time  when  the  inun- 
'datfOn  began.  In  this  report  the  boundary  of 
Akbarpoor  on  the  west  is  stated  to  extend  to 
the  Koocha  of  Oodha  Das,  and  on  the  east  to 
th«  Ghat  of  Kinoo;  and  it  is  described  as 
lying  south-west  of  Raipoor. 

Wc  have,  then,  three  documents,  all  de- 
scribing the  same  land  by  boundaries  in  sub- 
stance the  same,  although  the  difference  of 
the  point3  referred  to,  and  of  the  language 
used  in  the  several  descriptions,  show  them  to 
have  been  the  result  of  independent  surveys. 

Upon  the  main  point,  however,  which,  in 
truth,  19^  decisive  of  the  case,  that  Akbarpoor 
Jay  to  the  south  of  Raipoor,  and  not  to  the 
north,  there  is  further  evidence. 

We  have  first  a  sur\'ey  made  by  a  Govern- 
ment officer  in  the  year  18 10,  oh  the 
alluvial  lands  of  Afzulpoor.  In  this  Ak- 
barpoor is  stated  to  be  to  the  south  of 
Raipoor,  and  between  Raipoor  and  Afzulpoor. 

We  have  then  a  map  prepared  by  Moon©a 
Ram  in  181 2,  in  a  dispute  as  to  boundaries 
between  persons  having  no  connection  with 
this  suit,  and  here  again  Akbarpoor  is  placed 
to  the  south  of  Raipoor. 

This  is  the  material  documentary  evidence 
produced  by  the  appellants,  and  against 
it  none  whatever  is  offered  by  the  respond- 
ent. He  does  not  even  produce  the  de- 
scription contained  in  his  own  title-deed, 
alleging  that,  for  some  reason,  the  bill  of  sale 
to  him  was  not  forthcoming. 
.  He  relies,  however,  upon  certain  suits 
which  have  taken  place  with  respect  to  Ak- 
barpoor,  and  upon  evidence  which  has  been 
given,  and  decisions  which  have  been  pro- 
nounced, in  those  suits.  They  appear  to  have 
feeen  of  two  distinct  classes :  firsi^  between 
the  appellants,  or  their  ancestors,  and  the 
Government;' and,  secondly ^  between  those 
parties  and  the  respondent.  As  the  parties 
to  those  suits  whom  the  appellants  represent 
varied*from  time  to  time,  but  their  interests 
and  title  are  now  vested  in  the  appellants, 
we  shall  speak  of  the  parties  under  the'  gene- 
ral term  of  the  appellants  in  order  to  avoid 
the  detai!  which  would  be  necesssiiy  to  ex- 
plain the  various  changes  and  transmissions 
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of  interest.  We  will  first  consider  the  con- 
troversy with  the  Government.  Soon  after 
the  time  when  the  district  now  insisted  to 
form  Akbarpoor  became  dry,  a  part  of  it, 
marked  No.  18  in  Map  F,  was  claimed  and 
taken  possession  of  by  the  Government  as 
being  alluvial,  and  being  snbject  to  revenue. 
The  appellants  claiming  it  as  part  of  Subul- 
poor, an  inquiry  was  directed  by  the  Govern- 
ment; and  the  Collector,  on  the  13th  of 
December  1828,  reported  in  favor  of  the 
appellants,  finding  that  the  land  in  question 
was  part  of  Akbarpoor,  and  adopting  the 
boundaries  of  Akbarpoor  stated  in  the  docu- 
ments already  referred  to. 

The  Government  was  dissatisfied  with 
this  decision,  and  brought  the  case  before 
the  Court  of  Special  Commissioners  of  Patna, 
who,  on  the  i5ih  of  September  1829,  con- 
firmed the  decision  of  the  Collector,  and  an 
order  was  given  to  the  Ameen  to  ascertain 
the  boundaries  of  Akbarpoor,  and  the  por- 
tion of  it  in  possession  of  the  Government. 

In  the  execution  of  this  order  it  was  found 
that  a  large  portion  of  the  alleged  district  Of 
Akbarpoor  was  in  possession  of  the  respond- 
ent Hurgovind  Ghose,  who  objected  to  hav- 
ing it  measured,  and  accordingly  that  por- 
tion only  which  was  in  the  possession  of  the 
Government  was  measured,  and  found  to 
amount  to  something  more  than  187  beegas. 
The  remainder  of  the  land,  amounting  to 
rather  more  than  612  beegas,  was  stat- 
ed in  the  reports  to  be  in  the  possession  of 
Hurgovind  Ghose. 

In  pursuance  of  these  proceedings,  the 
appellants,  or  their  ancestors,  were  put  in 
possession  of  the  187  beegas,  and  have  since 
remained  in  possession. 

It  is  ytxj  truly  said  on  behalf  of  the  re- 
spondent that  he  was  no  party  to  these  pro- 
ceedings, and  cannot  be  bound  by  them.  13ut, 
when  it  was  contended  at  the  Ear  that  the 
land  thus  given  up  to  the  appellants  will 
satisfy  the  description  of  Akbarpoor  con- 
tained in  the  preceding  documents,  the  quan- 
tity of  land  contained  in  Akbarpoor  and  of 
the  eastern  boundaries  were  both  forgotten. 
Neither  of  these  important  conditions  is 
satisfied  by  limiting  the  appellants'  rights 
in  the  manner  proposed. 

We  now  come  to  Ihe  disputes  between 
the  appellants  and  the  respondent.  It  seems 
that,  in  the  year  1813,  both  Raipoor  Hussun 
and  Subulpoor  having  been  devastated  by  the 
Ganges,  a  portion  of  land  which  had  become 
dry  was  claimed  by  the  servants  of  tlK 
appellants  as  part  of  Subulpoor,  and  by  the 
servants  of  the  respondent  as  part  of  Rai- 
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poor,  and  quarrels  leading  to  a  breach  of 
the  peace  took  place  between  them.  In 
consequence  of  this,  the  matter  came  before 
the  Foujdari  Court,  which,  on  the  5th  of 
M^y  1 8 13,  after  observing  very  justly  that 
the  rights  of  the  parties  could  only  be  de- 
cided in  the  Civil  Court,  ordered  that,  in  the 
meantime,  the  appellants  should  be  confined 
to  the  north  bank'  of  the  Ganges,  and  the 
respondent  to  the  south. 

It  is  obvious  that  this  decision  involved  no 
determination  at  all  as  to  the  right  of  bound- 
aries. Accordingly,  for  the  purpose  of  set- 
tling those  boundaries,  a  suit  was  instituted 
in  the  Civil  Court  of  Patna,  and,  on  the  i8th 
of  February  18 16,  an  order  was  made, 
which,  if  taken  strictly,  would  exclude  both 
parties  from  the  land  in  dispute,  inasmuch 
as  it  fixes  the  southern  limit  of  Raipoor 
Hussun  in  a  manner  which  would  exclude 
it,  and  confines  Subulpoor  to  the  north  bank 
of  the  Ganges.  But  the  boundaries,  as  they 
affect  the  land  now  in  dispute,  were  not  in 
question,  and  the  order,  therefore,  may  be  laid 
out  of  the  case. 

In  1 8 19  another  suit  was  instituted  by 
the  appellants  against  the  respondent,  in 
which  the  controversy  was  as  to  the  bound- 
aries of  Raipoor  and  Subulpoor  in  lands 
lying  to  the  north  of  the  first  sota. 

This  suit  is  relied  on  by  the  respondent 
for  two  reasons  :  /frj/,  because  in  the  course 
of  it  a  map  was  prepared  by  Hookum  Chund, 
in  which  the  land  now  in  dispute  was  de- 
scribed as  part  of  Raipoor  Hussun  ;  and, 
secondly,  because,  as  it  is  said,  if  that  land 
was  not  embraced  in  that  suit,  it  might  have  | 
been  embraced  in  it,  and  therefore  it  is  evi- ; 
dence  to  show  that  the  plaintiff  did  not 
consider  this  land  as  belonging  to  him. 

That  this  suit  did  not  embrace  the  .land 
in  question  is  perfectly  clear  ;  and  Hookum 
Chund,  being  examined  as  a  witness,  states 
that,  when  the  map  in  question  was  prepar- 
ed, he  described  the  land  now  disputed 
as  part  of  Raipoor  Hussun  upon  the  state- 
ment of  the  respondent's  agent,  the  appel- 
lants or  their  agents  not  attending,  the 
question  being  immaterial,  inasmuch  as  the 
^  rights  of  Akbarpoor  were  to'  be  determined 
in  another  suit  to  be  presently  mentioned. 
These  circumstances  appear  to  us  to  destroy 
the  weight  of  the  first  argument. 

As  to  the  second  argument,  it  is  answered 
by  the  fact  that,  almost  immediately  after 
the  institution  of  the  suit  just  mentioned, 
rw.,  in  i8ao,  a  suit  was  instituted  by  the 


appellants  against  the  respondent  and  sever- 
al other  parties,  claiming  the  land  in  ques- 
tion as  part  of  Akbarpoor,  but  not  setting 
forth  with  sufficient  distinctness  the  lands 
which  he  claimed,  or  the  quantities  which 
he  demanded  from  the  several  defendants. 

Upon  this  ground  his  suit  Avas  dismissed 
in  1827,  and  in  1830  the  present  suit  was 
instituted  against  the  respondent. 

It  is  not  necessary  to  go  through  the 
several  proceedings  which  have  taken  place 
in  it.  The  evidence  has  already  been  refer- 
red to,  and,  after  the  most  careful  examina- 
tion and  enquiry,  the  Judge  of  the  Fatoa 
Court,  Sir  James  Harington,  who  resided 
close  to  the  disputed  land,  which  immediate 
ly  adjoins  the  Court  House,  having  the 
opportunity  of  examining  the  site  and  the 
different  fixed  points,  and  of  applying  dM 
description  given  by  documents  and  the 
oral  testimony  to  the  lands  to  which  tfaqr 
refer,  ultimately  came  to  a  decision  in  &• 
vor  of  the  appellants,  and  expressed  his 
opinion  in  a  well-considered  and  well-reaaoo* 
ed  judgment  on  the  14th  of  March  1834. 

From  this  judgment  there  was  an  appeal 
to  the  Sudder,  when,  unfortunately,  the  jodg^ 
ment  .was  reversed,  upon  the  grounds  wfaidi 
we  have  already  adverted  to,  which  destraf 
all  the  authority  of  the  final  decree. 

We  can  entertain  no  doubt  that  the  can* 
elusion  to  which  Sir  James  Harington  caae 
oT\  the  evidence  was  the  right  conclttsioa, 
and  that  the  Court  ought  to  have  foaad  that 
the  land  in  dispute  was  shown  to  be  pan  ef 
Akbarpoor. 

Two  of  the  Judges  relied  on  another  ob* 
jection  to  the  appellants'  claim,  viz.,  that  it 
was  barred  by  kngth  of  time.  It  is  veir 
doubtful  upon  the  facts,  as  they  now  appear, 
whether  such  an  objection,  if  it  had  been 
raised  by  the  respondent,  could  have  pre- 
vailed ;  but  it  is  sufficient  to  say  that  the 
objection  was  not  raised,  and  that  the  wf- 
pellants,  therefore,  had  no  oppottanity  4 
meeting  it  by  evidence. 

Upon  the  whole,  we  have  no  difficoby''^ 
coming  to  a  conclusion  that  the  decree  con- 
plained  of  ought  to  be  reversed,  and  that 
the  appellants  ought  to  be  put  into  pof- 
session  of  the  land  in  dispute,  and  that  th^ 
ought  to  be  paid  by  the  req>ondent  tl» 
amount  of  the  annual  value  of  the  bad 
from  the  time  of  the  institution  of  t]^  BVt 
in  1830,  together  with  cosXs  in  the  0*^ 
below,  and  that  of  this  appeal  each  ptf? 
should  bear  their  own  costs.  And  we  sw 
humbly  report  our  opinion  to  Her  Visf^ 
accordingly. 
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The  25th  June  1849. 

Presen/  : 

ijord  Brougham,  Lord  Langdale,  Dr.  Lush- 
ington,  T.  P.  Leigh,  and  Sir  E.  Ryan. 

Hindoo  Law— Adoption. 

Oa  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  of  Bengal. 


« 


life. 

a 


-flarradhun  Mookerjee 
versus 
l^lothooranath  Mookerjee  and  others. 

*  An  adoption  may  be  made  either  by  a  man  in  his  lij 
Inoe,  orbyone  of  his  wives  after  his  death  under 
power  conferred  upon  her  for  that  purpase  by    her 
nusband. 

Ri.  Hon'ble  T.  P.  Leigh.— The.  suit  in 
this  case  was  instituted  by  the  appellant 
against  Goluk  Cbunder  Mookerjee,  Rusha- 
nand  Mookerjee,  and  Unoop  Narain  Mooker- 
jee. The  appellant  alleged  that  he  was  the 
adopted  .son  of  Ghunsam  Mookerjee,  the 
deceased  brother  of  the  defendants,  and  he 
prayed  to  be  put  into  possession  of  the  pro- 
perty of  Ghunsam.  Neither  Rushanund  nor 
Uixoop  Narain  appear  to  have  put  in  any 
answer  to  this  demand  in  the  Provincial 
Court.  Goluk  Chunder,  however,  put  in 
an  answer  by  which  he  denied  the  adoption 
of  the  appellant,  insisted  that  he  had  never 
been  separated  either  in  property  or  board 
fffom  Ghunsam,  and  alleged  that  Ghunsam 
had,  immediately  before  his  death,  made  a 
deed  of  gift  of  all  his  property  to  him, 
Goluk. 

The  Provincial  Judge,  before  whom  the 
case  finst  came,  was  of  opinion  that  the 
adoption  was  not  proved,  and  that  the  deed 
of  gift  to  Goluk  was  proved,  and  he  decreed 
accordingly. 

The  Sudder  Court,  on  appeal,  agreed  in 
<q>inion  that  the  adoption  was  not  proved, 
but  they  disbelieved  or  doubted  the  genuine- 
ness of  the  deed  of  gift  to  Goluk,  and  they 
varied  in  that  respect  the  decree  of  the 
Conrt.  below^  dismissing  the  appellant's  suit 
without  prejudice  to  this  question.  From 
this  decree  of  dismissal  the  present  appeal 
k  brought.  Several  witnesses  on  the  part 
of  the  appellant  h^ve  sworn  to  the  different 
facts  necessary  to  prove  the  adoption.  On 
the  other  hand,  the  respondents  have  pro- 
duce4  witnesses  who  swear  to  facts  incon- 
sistent with  such  adoption.  In  such  circum- 
stances, much  must  depend  upon  the  pro- 
babilities of  the  case  to  be  collected  from 
those  facts  as  to  which  both  parties  are 
agreed. 


The  adoption  of  the  appellant  is  alleged  to 
have  been  completed  in  the  autumn  of  1824. 
At  this  time  it  is  clear  that  Ghunsam  was 
advanced  in  years — about  sixty-seven  years 
old ;  that  he  had  two  wives,  to  whom  he  had 
been  long  married,  by  neither  of  whom  he  had 
ever  had  issue,  and  both  of  whom  were  of 
such  an  age  as  to  make  it  in, the  highest  de« 
gree  improbable  that  he  should  ever  have  by 
them  a  son  of  his  body.  One  is  stated  by 
the  respondent's  witnesses  to  have  been  about 
57,  and  the  other  about  36  or  37.  He  seems, 
long  before  this  period,  to  have  despaired  of 
having  such  issue,  for  eighteen  years  before 
he  had  adopted  a  boy  named  Banee  Madho, 
the  son  of  his  brother,  the  respondent  Goluk 
Chunder.  In  April  1834,  Banee  Madho  had 
died  without  issue.  These  are  facts  as  to 
which  there  is  no  controversy. 

According  to  the  religious  tenets  of  the 
Hindoos,  a  man's  state  after  death,  his  deli- 
verance from  a  place  of  suffering  called  Pui 
(the  expression  used  in  the  translation  of  the 
documents  before  us  is  "  his  salvation'),  de- 
pends upon  his  leaving  a  son  to  perform 
certain  rites  and  ceremonies  after  his  death. 
That  these  opinions  were  shared  by  Ghunsam 
is  clear  from  the  evidence  produced  on  both 
sides,  and  he  had  acted  in  conformity  with 
them  by  the  adoption  of  Banee  Madho.  Is 
it  then  more  probable  that,  on  Banee 
Madho's  death,  he  should  supply  his  place  by 
the  adoption  of  another  son,  or  that  he  should 
deliberately  and  purposely  incur  the  penalties 
which,  according  to  his  opinions,  would 
attend  the  omission  to  discharge  this  duty  ? 
The  former  proposition  is  that  on  which  the 
appellant  relies ;  the  latter  must  be  main- 
tained by  the  respondent. 

An  adoption  may  be  made  either  by  a  man 
in  his  lifetime  or  by  one  of  his  wives  after 
hia^death,  under  a  power  conferred  upon  her 
for  that  purpose  by  her  husband  ;  and  the 
case  of  the  appellant  is  that  Ghunsam  had 
at  first,  in  a  ^t  of  sickness,  provided  for  the 
adoption  in  the  latter  form,  but  that,  after- 
wards, having  recovered,  he  made  the  adop- 
tion himself. 

The  facts  establishing  these  propositions 
are  sworn  to  by  several  witnesses,  and  docu- 
ments are  produced  confirmatory  of  their  i 
statement;  and,  with  an  exception  to  which 
we  shall  presently  advert,  neither  the  wit- 
nesses nor  the  documents  appear  to  be  open 
to  any  imputation  beyond  that  which  applies 
to  all  Hindoo  testimony,  viz.,  the  facility 
with  which  false  witnesses  are  procured,  aad 
false  documents  fabricated. 
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The  probability  in  favor  of  an  adoption 
of  some  child  being  very  strong,  is  there 
any  improbability  that  the  appellant  should 
be  the  object  of  selection  ?  Upon  the  evi- 
dence he  would  appear  to  be  the  most  lilcely 
to  be  chosen  ;  he  was  a  nephew  of  Ghiinsam, 
the  son  of  the  respondent  Rushanund  ;  he 
was  of  a  proper  age,  living  in  his  house,  and 
a  great  favorite  with  Ghunsam's  sister; 
and  Goluk  appears  to  have  had  no  other 
son  of  an  age  which  would  admit  of  adop- 
tion. 

On  Ghunsam's  death,  which  took  place  on 
30th  January  1825,  both  his  wives  became 
suttees.  There  is  evidence  that  his  funeral 
ceremonies  were  performed  by  the  appellant; 
and,  on  the  25th  February  1825,  the  nazir 
of  the  CoUectorate,  within  which  Ghunsam 
held  property^  reported  to  the  Collector 
the  death  of  Ghunsam.  and  that  he  had  left 
an  adopted  son,  a  nMnor,  named  Huradhun 
Mookerjee. 

Ghunsam  seems  to  have  left  surviving 
him,  besides  the  three  brothers  already  named 
— Goluk,  Unoop  Narain,  and  Rushanund — a 
half-brother,  Beer  Eshur.  On  the  death  of 
Ghunsam,  Goluk,  either  under  the  alleged 
deed  of  gift,  or  as  an  undivided  brother  with 
him,  claimed  the  whole  of  Ghunsam's  pro- 
perty. In  consequence  of  these  claims  of 
Goluk,  disputes  arose;  and,  on  the  23rd 
April  1825,  a  petition  was  presented  by 
Beer  Eshur  to  the  Collector  of  Nuddea,  in 
which  the  appellant  is  mentioned  as  the 
adopted  son  of  Ghunsam  ;  and,  on  the  i6th 
May  1825,  a  petition  was  presented  to  one 
of  the  Provincial  Courts  by  Unoop  Narain, 
in  which  the  fact  of  the  appellant's  adop- 
tion is  distinctly  stated ;  and  the  same  state- 
ment is  repeated  by  Unoop  in  an  answer  put 
in  by  him  in  a  late  stage  of  the  proceedings 
in  this  cause. 

These  disputes  having  led  to  some  brAch 
of  the  peace,  the'  case  was  brought  before 
the  Foujdary  Court;  an  order  was  made, 
by  which  Goluk  was  continued  in  posses- 
sion of  the  property,  until  the  right  should 
be  determined  in  the  Civil  Court ;  and,  in 
October  1825,  the  plaint  was  filed  in  this 
cause. 

The  evidence  of  the  appellant  being  such 
as  we  have  stated,  the  objections  made  to  it 
by  the  respondents,  and  the  counter-evidence 
brought  forward  by  them,  are  to  be  con- 
sidered. 

It  is  first  said  that  the  appellant's  witness- 
es,  who  depose  to  the  facts  constituting  the 
adoption,  are,  for  the  most  part,  in  a  low  sta- 
tion of  life,  and  likely  to  be  influenced  by 


the  appellant.  But  it  is  sufficient  to 
in  answer  that  these  witnesses  depot 
the  presence,  on  the  principal  occasjov 
which  they  refer,  of  many  other  indivi^ 
whom  they  name,  any  one  of  whom  b 
have  been  called  by  the  respondents,  an 
not  one  single  witness  is  examined  M 
purpose.  One  of  the  witnesses  for tkei| 
lant  is  the  priest  who  performed  the  relii 
ceremonies  .  of  adoption.  The  fact  oi{ 
adoption  is  recognized  hy  two  membe 
the  family  immediately  upon  tHe  deatj 
Ghunsam,  and,  as  far  as  appears  byi 
thing  produced  to  us,  is  not  denied  by 
body  but  Goluk  and  his  sons,  who,  ha 
succeeded  to  his  interest,  are  respond 
upon  this  appeal. 

It  was  then  said  that  several  of  the  1 
witnesses,  who  have  sworn  to  the  adofl 
swear  also  that  their  names  are  writtei 
witnesses  to  the  unumaii  paitra^  or  ii^ 
ment  by  which  power  to  adopt  was  gw^ 
Ghunsam  to  one  of  his  wives,  and  th4 
referring  to  the  transcript  of  the  proceed! 
no  names  of  witnesses  s^pear.  Theciig 
document,  however,  was  before  the  0 
below,  and  successively  before  ici 
Judges,  who,  on  other  grounds,  discreq 
the  witnesses  ;  and,  if  so  palpable  an  ob 
tion  to  their  testimony  had  really  eiiJ) 
we  cannot  suppose  that  by  all  those  Jd 
it  would  have  been  overlooked^ 

The  evidence  for  the  respondents  coni 
ed  mainly  of  the  deed  of  gift  to  Golak,^ 
of  a  report  made  by  the  police  of  the  ea 
nation  of  the  widows  of  Ghunsam  on 
occasion  of  their  becoming  suttees,  and 
alleged  conversations  with  Ghunsam,  in  wli 
he  is  staled  to  have  declared  that  he  neit 
had  adopted,  nor  would  adopt,  another  1 
after  the  death  of  Banee  Madho.  > 

As  to  the  first  document,  the  deed 
gift,  we  expressed  in  the  course  of  the  a^ 
ment  a  clear  opinion  that  it  was  s  fwi! 
and  the  Counsel  for  the  respondents  hal 
attempted  to  maintain  its  genuineness. 

The  other  document  deserves  more  Mj 
tion.  It  contains  the  examination,  by  J 
police-officers,  of  the  widows  pr^viowV 
their  being  burned  with  the  corpse  of  a 
husband,  and  they  are  then  stated  to* 
declared  that  they  had  no  son  nor  dauffl 
'  which,  it  is  said,  would  not  be  true,  iM 
appellant  had  been  the  adopted  son  oin 
husband. 

On  referring  to  the  Regulations,  ho^^ 
under  which  the  official  examination  5 
place,  as  well  as  to  tlie  nature  Qi  ^°^/*^ 
nation  itself,  we  think  that  the  question  ■ 
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\y  to  ibe  natural-boru  children,  and 

appears  from  the  answer  of  the  wi- 

fin  this  case  that  they  so  understood  it, 

rtr  words  are :  "  We  have  no  son  nor 

jr;  we    are    barren."     The    parole 

\y  for  the  respondents  is  open  to  the 

tion  that  nearly  all  their  witnesses 

either  to  the  execution  of  the  deed 

io  Goluk,  or  to  conversations  with 

im,  in  which  an  intention  to  make  the/ 

iexpressed.    Now,  that  deed  is  palpably 

fabrication. 


this  state  of  the  evidence,  if  the  case 

[come  originally  before  us,  we  could  have 

4iil|io  hesitation  in  holding  that  the  appel- 

^mA  established  his  case ;  and  the  ques- 

^lls,  whether  we  are  to  attribute  so  much 

kt  to  the  judgments  already  pronounced 

L^Jp  abstain  from  giving  effect  to  our  own 

ion.    On  examining  those  judgments, 

innot  say  that  the  reasons  assigned  by 

Jges  are  such  as  to  add  authority  to 

fj' decision.    The  Judge  of  the  Provincial 

rt  appears  to  have  considered  that  many 

i^^mstances  were  necessary  to  the  validity 

y|iii  adoption,  which  (whether  usual  or  not) 

(tainly  are  not  required  by  law,  and  to 

M  so  far  miscarried  in  examining  the  evi- 

^e  or  estimating  its  value  as  to  be  of 

inlon  "that  there  rests  no  doubt  on  the 

lutheniicity  of  the  deed  of  gift  of  Goluk 

^bunder/' 

In  the  Sudder  Court  the  same  error  ap- 
fers  to  have  existed  with  respect  to  the  law 
adoption  as  prevailed  in  the  inferior  Court, 
^  no  additional  reasons  are  assigned  for 
Ibelieving  the  appellant's  evidence. 

Upon  the  whole,  we  must  advise  Her 
Ijesiy  ttat  the  judgment  complained  of 
{bt  to  be  reversed;  that  it  should  be  de- 
red  that  the  appellant  has  made  out  his 
I  as  the  adopted  son  of  Ghunsam  Moo- 
jee^  and  that  the  case  should  be  remitted 
the  Court  below,  with  this  declaration, 
I  with  directions,  to  give  that  effect  to  the 
valiant's  claims  in  this  suit  which  may  be 
isequential  upon  that  declaration. 


The  nth  February  1850. 

Present : 

Lord    Brougham,     Lord      Langdale,     Dr. 
^.   Lushington,  T.    P.    Leigh,    and    Sir   E. 
Ryan. 

Practice— Presumption— Mesne-profits— Native 

ETidence. 

On  Appeal  from  the  Sudder  Dnvanny 
Adawlui  of  Bengal, 

Modhoosoodun  Sandial 

versus 

Soroop  Chunder  Sircar  Chowdhry. 

Constderine  the  advantages  which  the  Jud^s  in 
India  gfenerally  posseu  of  forming*  a  correct  opinion  of 
the  probability  of  a  transaction,  and  in  some  cases  of 
the  credit  due  to  the  witnesses,  the  fact  that  the  Courts 
below  have  decided  against  the  validity  of  an  instrument 
affords  a  strong  presumption  of  the  correctness  of  their 
decisions,  but  does  not  and  ought  not  to  relieve  the 
Privy  Council,  as  the  Court  of  last  resort,  from  the  duty 
of  examining  the  whole  evidence,  and  forming  for  it- 
self an  opinion  upon  the  whole  case. 

A  presumption  arises  against  a  claim  for  mesne-pnK 
fits  from  non-claim  for  7  years. 

With  reference  to  the  lamentable  disregard  of  truth 
prevailing  amongst  the  natives  of  India,  the  Privy 
Council  held  that  it  would  be  very  dangerous  for  the 
Court  altogether  to  discredit  witnesses  deposing  *oivd 
voce  by  reason  of  the  necessity  imposed  on  the  Court  to 
sift  the  evidence  of  such  witnesses  with  great  minute- 
ness and  care. 

The  Right  Hon'ble  the  Judge  of  the 
Admiralty  Court  (Dr.  Lushington). — This 
is  an  appeal  from  the  Sudder  Dewanny  Court 
of  Bengal,  and  the  subject-matter  of  the  suit 
is  the  mesne-profits  of  an  estate  in  the  per- 
gunna  Ookrah,  claimed  by  the  present 
respondent,  in  whose  favor  both  the  Zillah 
Court  of  Nuddea  and  the  Sudder  Dewanny 
pronounced  decrees. 

In  the  course  of  these  proceedings,  the 
appellant,  who  was  the  defendant  in  the 
Court  below,  pleaded  an  agreement  contained 
in  an  instrument  bearing  date  the  12th  of 
February  1819,  and  the  whole  case  turned 
upon  the  question  whether  this  agreement 
was  a  genuine  and  valid  deed,  or,  as  con- 
tended by  the  respondent,  a  forged  instru<» 
ment. 

Both  the  Courts  below  have  decided 
against  the  validity  of  the  instrument,  a 
fact  which,  considering  the  advantages  the 
Judges  in  India  generally  possess  of  forming 
a  correct  opinion  of  the  probability  of  the 
transaction,  and  in  some  cases  of  tne  credit 
due  to  the  witnesses,  aCFords  a  strong  pit* 
sumption   in   favor   of   the   correctness   of 
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their  decisioHi  but  does  not  and  ought  not 
to  relieve  this,  the  Court  of  last  resort,  from 
the  duty  of  examining  the  whole  evidence, 
and  forming  for  itself  an  opinion  upon  the 
whole  case. 

We  proceed,  then,  to  a  consideration  of  the 
evidence,  and  an  investigation  of  the  reasons 
assigned  by  the  Judges  in  the  Courts  below 
for  their  decision.  But,  before  commencing 
this  task,  a  very  brief  statement  of  the  facts 
of  the  case  will  be  necessary. 

The  Board  of  Revenue,  on  the  29th  De- 
cember 18 1 3,  sold  a  property  situate  in  Zillah 
Nuddea  for  arrears  of  revenue.  That  pro- 
perty consisted  of  271  mouzas,  of  which  62 
constituted  dihi  Bydnathpore,  and  18  turruf 
Sookhsagur.  By  two  purchases  the  appel- 
lant became  the  proprietor  of  one-half  of 
this  property,  the  other  half  was  owned 
by  persons  of  the  name  of  Bundoojia.  For 
some  time  joint  possession  was  held  of  the 
whole  estate,  excepting  dihi  Bydnathpore 
and  turruf  Sookhsagur.  These  two  districts 
the  occupants  held  adversely,  and  against 
them  suits  to  obtain  possession  were  brought 
by  the  purchasers. 

On  the  8ih  of  Februar}'  18 19,  these  suits 
being  still  undetermined,  the  appellant,  who 
held  an  eight-amia  share,  sold  a  two-anna  share 
io  the  respondent.  These  facts  are  common 
to  both  parties,  but,  with  respect  to  the  pay- 
ment of  the  purchase-money,  there  is  much 
dispute;  it  will  be  necessary  hereafter  to 
advert  to  this  circumstance,  but  it  is  more 
convenient  at  present  to  proceed  with  a 
Statement  of  the  facts  which  do  not  appear 
to  be  disputed. 

On  the  23rd  of  November  1819,  the 
appellant  and  his  co-owners  obtained  pos- 
session of  dihi  Bydnathpore  under  a  decree 
of  the  Court.  On  the  27ih  of  June  i8«2, 
the  property  was  divided  under  the  orders 
of  the  Collector,  and  to  the  respondent  was 
allotted  seven  and  three-quarter  mouzahs  in 
dihi  Bydnathpore.  In  July  1826,  the  ap- 
pellant  sold  the  whole  of  his  share  of  this 
property,  excepting  his  share  in  turruf 
Sookhsagur  and  three  and-a-half  villages  in 
another  turruf,  to  a  Mr.  Harris.  With  Mr. 
^  Harris  the  respondent  had  disputes  as  to 
his  share  of  this  property ;  a  litigation  follow- 
ed, which  terminated  by  compromise  on  the 
3rd  of  April  1832. 

The  plaint  in  the  present  suit  was  filed  on 
the  8ih  of  July  1833.  By  that  plaint  the 
respondent  demands  Rs.  49,999  as  mesne- 
profits  from   the  ^9th  of  January  1819,  to 


the  nth  of  April  1826,  interest  inctticleA. 
It  is  certainly  somewhat  singular  that  feaeh 
a  demand  as  this,  if  well  founded,  rhnuM 
have  been  so  long  delayed,  no  less  than  seven 
years  having  elapsed  from  the  period  wbai 
the  claim  ended  before  the  commencement  el 
a  suit  to  recover  what  is  alleged  to  have  bees 
due,  yearly  at  least,  if  not  half-yearly,  M 
seven  successive  years  from  1819.  Ifeit 
is  surely  a  circumstance  which  requiieB  ft 
very  satisfactory  explanation,  for 
rily,  after  the  lapse  of  90  many  yean, 
must  be  great  difficulty  in  ascertaining  die 
truth  of  such  a  demand,  not  to  mention  the 
presumption  against  it  from  non-claim  lor 
so  long  a  time.  It  appears,  however,  foom 
the  plaint,  and  also  from  other  proceeding 
in  this  cause,  that  the  respondent,  in  i&^ 
instituted  a  suit  against  the  appellant,  in 
which  he  claimed  mesne-prolits  between  the 
1 2th  of  April  1 819,  and  the  14th  of  De* 
cember  1823,  of  this  same  dihi  Bydnath- 
pore. In  defence  to  this  suit,  the  appeilam 
pleaded  two  agreements:  one  an  agreemeni 
dated  the  12th  of  February  1819,  and  the 
other  an  agreement  dated  the  15th  of  May 
1822.  The  respondent,  in  reply,  admitted 
the  execuiion  of  this  latter  agreement,  and 
denied  the  former  altogether ;  various  doca* 
ments  are  produced,  amongst  others  the  tvo 
agreements ;  and  the  signatures  attached  to 
each  were  compared  with  each  other,  but 
from  this  comparison  no  result  was  obtained. 
No  evidence  as  to  the  execution  of  the  dis- 
puted agreement  was,  so  far  as  appears, 
produced. 

The  decree  of  the  Court,  bearing^  date 
the  loth  of  January  1826,  was  to  this  effect, 
that  the  respondent  should  be  non-soited, 
with  leave  to  correct  his  plaint,  and  bring  i 
fresh  suit. 

From  this  period,  January  1826,  to 
April  1833,  no  proceedings  were  adopted 
by  the  respondent  to  recover  any  part  •( 
these  mesne-profits.  He  states  himself  (for 
another  purpose  indeed)  to  have  been  a  ann 
of  wealth  and  substance;  he  enters  into 
litigation  with  Mr.  Harris,  who  purchased 
from  the  appellant,  but  he  never,  till  April 
1833,  attempts  to  recover  either  the  nene- 
profits  due,  as  alleged,  at  the  commencement 
of  the  suit  of  1824,  nor  those  subsequently 
accruing  till  1826,  when  Mr.  Harri$«made 
his  purchase.  There  is  nothing  ia  the 
course  of  these  proceedings  that  we  cm 
discover,  which  can  in  any  way  datisfactorilf 
account  for  this  delay,  if  the  re8p(»d«ftl 
had  really  and  truly  a  bond-fide  ckiffl  to 
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tbcfemesne-prpfits.  He  was  warned  by  the 
Jo^eia  1826  of  the  errors  contained  in  his 
yt^x4,  according  to  the  conception  of  the 
judg9,  namely^  that,  being  in  possession  of 
tbe  prv]tperty,  he  claimed  for  the  mesne* 
j^fiis.  Whether  or  not  that  was  a  real 
error,  we  need  not  decide ;  but  this  is  clear 
iJbat  he  was  at  liberty  to  bring  a  new  suit, 
^n<i.  to  ^bape  his  plaint  as  he  might  be 
advised. 

But  this  is  not  all.  He  was  distinctly 
iipprised  of  the  nature  of  the  main  de- 
fence to  his  action,  namely,  that  his  claim 
was  precluded  by  the  agreement  of  the 
12th  of  February  1819;  that  the  Judge  ex- 
pressed his  opinion  that  the  appellant,  in 
90me  part  of  his  defence,  was  attempting  to 
deceive  the  Court,  and  yet  for  seven  years 
the  appellant  does  nothing.  Surely  it  affords 
no  weak  presumption  against  a  claim  so 
long  delayed,  that  the  respondent,  with  full 
knowledge  of  all  the  facts,  and  the  nature  of 
the  defence,  shpuld  so  long  neglect  his  own 
interest,  with  ample  means  of  protecting  it. 

But  to  resume  the  narrative.  The  answer 
to  this  plaint,  which  is  at  page  7  of  the 
Appendix  of  1833,  is  substantially,  though  a 
great  deal  of  argument  is  mixed  up  with  the 
real  defence,  that  the  respondent  executed, 
on  the  i2lh  of  February  18 19,  the  deed 
produced  in  the  former  suit,  and  that,  by  the 
tenor  of  that  deed,  the  respondent  is  pre- 
cluded from  maintaining  this  suit. 

This  agreement  of  the  12  th  of  February 
1 819  is  to  be  found  at  page  92.  It  will  be 
expedient  to  state  concisely  the  contents  of 
that  agreement,  j»nd  then  to  consider  whe- 
ther such  contents  are  consistent  with  the 
proved  circumstances  of  the  case,  and  whe- 
ther the  execution  of  such  a  deed  is,  on  the 
whole,  probable  or  improbable.  This  deed 
is,  in  the  name  .of  the  respondent,  addressed 
to  the  appellant.  It  states  that  a  bill  of  sale 
9Mid  a  receipt  of  the  amount  value  had  been 
executed  by  the  appellant;  that  the  respond- 
ent, awaiting  the  entry  of  his  name  in  the 
CoUectorate  records,  had  not  paid  the  money, 
but  bad  executed  a  bond  for  it  that,  five  days 
after  recording  the  name  in  the  records,  the 
money  should  be  paid.  The  first  part  of 
this  recital,  so  far  as  relates  to  the  bill  of 
sale,  is  admitted  to  be  true;  but  in  this 
agreeipent  the  receipt  is  said  to  bear  even 
date  with  the  bill  of  sale,  viz,,  February  the 
Stb«  whereas,  on  inspecting  it,  the  date  is  the 
same  as  that  of  the  agreement  itself,  namely, 
the  12th  of  February.  This  circumstance 
iiatttrally  gives  rise  to  some  suspicion ;  nor  is 


that  suspicion  cleared  away  by  the  explana^- 
tion  offered  that  the  receipt  was  written 
on  the  8th,  but  dated  afterwards  on  the  1 2th, 
when  the  bond  for  payment  of  the  purchase- 
money  is  said  to  have  been  given. 

The  agreement  then  states  that  the  pur- 
chase-money was  not  paid,  but  that  a  bond 
was  given  for  it,  conditioned  for  payment  of 
the  money  five  days  after  the  respondent's 
name  should  be  recorded  in  the  Collectorate. 
The  bond  was,  during  the  interval,  not  to 
carry  interest,  and  no  claim  was  to  be  made 
for  principal  during  that  time.  Though  at 
first  sight  it  may  appear  strange  that,  instead 
of  natural  payment,  a  bond  should  be  taken, 
yet  there  are  circumstances  which  tend  to 
reconcile  this  arrangement  with  probability, 
which  is  the  only  reason  for  examining  it,  as 
no  dissent  exists  as  to  the  payment  itself, 
whensoever  or  howsoever  made. 

The  vendor  himself  was  not  in  possession 
of  a  part  of  the  property  purported  to  be 
sold.     Suits  at  his  instance  were  depending 
for  the  recovery  of  that  property,  and  the 
results  of  such  suits  must,  in  some  degree, 
have  been  uncertain.      It  was   impossible, 
therefore,  for  the  vendor  to  give  possession 
of  all  the  property  purported  to  be  sold,  and 
consequently  not  improbable  that  the  pur- 
chaser should  decline  to  pay  the  purchase- 
money  until   put    in  possession.    The   re- 
spondent avers  that  he  paid  the  money  at  the 
time,  and  that  the  bill  of  sale  and  receipt 
were  duly  registered,  and  so  they  appear  to 
have  been;  but  surely  it  was  or  ought  to 
have  been  (had  not  his  own  delay  prevented 
it)  in  the  power  of  the  respondent  to  have 
proved- the  payment — the  sum  purported  to 
be'  paid  is  Rs.  77,500  in  cash,  current  coin, 
and  before  three  witnesses.    The  sum  total 
is  between  Rs.  7,000  and  Rs.  8,000 ;  could 
it  be  a  matter  of  difficulty  to  have  proved  so 
large  a  payment  in  money,  and  was  it  not 
a  most  important  fact  in  the  cause,  as  it 
would  have  falsified  a  very  material  aver- 
ment in   this  inost  important  instrument? 
Yet  no  attempt  is  made  to  establish  a  fact  of 
this  importance.    We  cannot,  therefore,  say 
that    this    statement    in    the  agreement  is 
wholly  improbable,  and  certainly  it  is  not 
refuted    by    the    respondent.    It    is    right, 
however,  on  the  other  hand,  to  observe  that 
there  is  no  proof  of  the  execution  of  this 
alleged  bond,  nor  of  any  payment  made  under 
it  according  to  the  agreement,    omissions 
which  justly  give  rise  to  some   suspicion. 
There  is  nothing  contrary  to  justice  in  tl^s 
provision  contained  in  the  agreement  that, 
during  the  period  before  the  entry  of  the 
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putxrliaser's  name  in  the  books  of  the  Collec- 
torate,  no  interest  should  run  upon  the  bond, 
and,  on  the  other  hand,  no  part  of -the  profits 
be  pajrable  to  the  respondent. 

The  agreement  then  provides  that  posses- 
sion shall  not  be  given  to  the  respondent  of 
dihi  B)'dnathpore  until,  in  the  event  of  the 
pending  suit  terminating  favorably  to  the 
then  owners  of  the  property,  that  part  of  the 
estate  lying  in  dihi  Bydnathpore  had  been 
partitioned  off,  and  possession  given ;  that  in 
the  meantime  the  purchaser  should  pay  the 
Government  revenue,  but  should  have  no 
claim  to  the  profits,  the  vendor,  the  present 
appellant,  paying  the  embankment  and 
other  expenses  belonging  to  the  pergunnah, 
and  also  the  costs  of  the  pending  suits.  If 
the  suit  should  not  be  successful,  then  the 
rents  collected  at  the  joint  management  ofiice 
are  to  be  applied  to  pay  the  expenses. 

It  was  contended  that  this  arrangement 
was  80  unjust  and  inequitable,  so  injurious 
to  the  interests  of  the  respondent,  that  the 
execution  of  such  an  instrument  by  him  was 
grossly  improbable ;  and  of  such  opinion  were 
the  Judges  of  the  Zillah  and  Sudder  Adawlut ; 
but  it  does  not  appear  to  us  that  the  condi- 
tions contained  in  this  instrument  are  plain- 
ly so  absurdly  unjust  as  to  lead  to  the  con- 
clusion that,  on  that  account  alone,  the  deed 
should  be  considered  a  forgery.  Whether 
those  conditions  were  unjust  or  not,  depends  on 
many  facts  of  which  we  have  no  evidence  or 
means  of  judging,  on  the  result  of  contingen- 
cies the  probability  of  which  it  is  impossible 
for  us  to  measure ;  and  even  the  Courts  below, 
though  possessed  of  local  knowledge,  could 
not  have  adequate  legitimate  means  to 
accomplish  such  a  task. 

We  do  not  think  it  necessary  to  follow  in 
detail  the  remaining  contents  of  this  instru- 
ment;  an  arrangement  somewhat  similar  is 
made  as  to  Sookhsagur,  but  this  suit  has  no 
reference  to  this  property.  It  was  urged 
against  the  validity  of  this  agreement-deed 
that  it  had  not  been  registered,  and^  though 
it  does  not  appear  that  registration  was 
essential  \o  confer  upon  it  legal  force,  yet 
certainly  the  absence  of  registration  is  a  cir- 
e  cumstance  for  consideration.  The  deed  of 
May  1822  was  not  registered  also. 

It  is  now  necessary  to  consider  the 
evidence  as  to  the  execution  of  this  agree- 
ment-deed, which  deed,  it  must  be  remem- 
bered, was  deposited  in  Court  in  the  suit  of 
f8a4.  There  are  five  attesting  witnesses. 
The  first  witness  who  speaks  to  the  deed  is 


Nushee  Ram  Ghose,  and  his  name 
as  an  attesting  witness  to  the  agree 
February  lath;  and,  if  these  pa^i 
correct,  he  was  produced  by  the  | 
the  respondent.  He  deposes  to  1 
cution  of  the  agreement,  and  iden 
it  is  very  difficult  to  say  that  this 
so  produced,  is  entitled  to  any  ere 
no  observation  is  made  by  either 
Judges  upon  his  testimony.  AVe 
able  to  concur  with  the  Judge  in  tl: 
Court,  that  the  circumstances  to  w 
refers  destroy  the  credit  of  the  wi 
we  cannot  forget  that  they  are  e: 
seventeen  years  after  the  date  of  thi 
ment. 

Nubeen  Chunder,  page  122,  anc 
testing  witness,  also  proves  the  e: 
and  identity  of  the  instrument,  ^o  a) 
Koomar  Dey,  and  their  testimony  is  : 
ed  by  the  evidence  of  Kamula  Kai 
Ram  Mohun. 

It  is  quite  true  that  such  is  the 
able  disregard  of  tmth  prevailing  s 
the  native  inhabitants  of  Hindusts 
all  oral  evidence  is  necessarily  receiv 
great  suspicion,  and,  when  opposed 
strong  improbability  of  the  transac 
which  they  depose,  or  weakened 
mode  in  which  they  speak,  it  may 
little  avail.  But  we  must  be  careful 
carry  this  caution  to  an  extreme 
nor  utterly  to  discard  oral  evidence 
because  it  is  oral,  or  unless  the  imp< 
or  discrediting  circumstances  are 
found  to  exist.  It  would  be  very  dai 
to  exercise  the  judicial  function  as 
credit  could  necessarily  be  given  Xo  ^ 
es  deposing  vivd  voce,  how  jjecessary 
it  may  be  always  to  sift  such  evident 
great  minuteness  and  care.  It  is  a  n 
able  fact  in  this  case  that  (he  existe 
an  agreement,  bearing  dale  Febma] 
1 2th,  18 1 9,  is  admitted.  There  is  pi 
ed  a  deed  undisputed,  bearing  date 
the  15th,  i8«2,  consequetitly,  long  | 
the  first  suit  was  commenced,  whic 
pressly  recognizes  an  agreement-deed, 
February  the  12th,  18 19.  It  is  ^^^^ 
there  was  a  deed  of  that  dale,  bu 
it  was  of  a  different  tenor.  Of  this 
averment  we  do  not  find  the  slig^^^st  ] 
there  is  no  evidence  of  any  other* 
of  that  date.  This  defence  was  iw 
far  as  appears,  set  up  in  the  forme: 
of  1829,  and  surely  the  presmnpiw 
the  absence  of  all  proof  to  the  cor 
is  that  this  deed  of   1822  referred  t 
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of  Pebmary  iJtb,  1819^  produceA  in  ^^  and  dangerous  to  rely  upon  isolated 
k^iP9  c«ae,  wd  produced  aa  early  aa  iSa^*  paits  of  tormer  profceedlngs  between  dif- 
^i%en    It  was  not  even  alleged  th^t  there 

osskS^  another  deed  of  the  same. date  of  a 
^  ^^erent  tenor.  Under  these  circumstances, 
»2irne    consider  that  the  agreement  of   1822 


^.Boxds  a  strong  confirmation  of  the  deed  of 

i#^%braary  the   12th,  produced   by  the  ap- 
ace s  i'- 

^ggli^There  is   another  observation  made  by 
le    Judge  of  the  Zillah  Court,  which  we 

"V'^nk  should  be  adverted  to.    The  Judge 

aeot,  so^aes  that  the  non-production  of  this  deed 

^^\^  ^  ^^^  ^  ^^  Sookhsagur,  though  it  was 

ailed  for,  is  an  argument  against  the  valid- 

^^'^'s   of  the  deed.     We  do  not   sufficiently 

l^ttimow  the  circumstances  of  that  suit  to 
^^^^^^^floable  us  to  form  any  accurate  opinion  as 
iie  ni^  the  necessity  of  producing  it ;  but,  as 
^^his  very  deed,  long  before  that  suit  com- 
be ^'^menced,  was  deposited  in  Court  in  a  prior 
{ {f^fofftiiit,  and  placed  among  its  records,  it  is 
iS  ^  ^difficult  to  conclude,  as  it  was  accessible  to 
^f^iT^oth  parties,  that  the  non-production  in  that 
"^mjcanse  is  a  proof  of  its  being  a  forgery' 
foece^^esideSy  the  deed  of  181 9  was  no  defence 

I'^i^o  that  claim.  Among  those  papers  are  to 
'H.^i>e  found  numerous  extracts  from  the  pro- 
^^i^beedings  in  various  other  suits,  relating  to 
^^  ^  some  parts  of  the  estate  originally  sold  in 


ferent  parties,  and  for  different  purposes',  as 
appficable  to  the  question  !ti  thfdcase.  We 
do  not  find  that  the  Judges  in  the  Courts 
below  imported  then}  into  their. rea3on%  for 
the  conclusions  to  which  they  arrived, 
except  for  the  purpose  of  fixing  the. amount 
of  the  mesne-profits.  We,  ^l^erefore,  do 
not  deem  it  necessary  to  notice  them  more 
particularly. 

On  the  whole,  we  are  of  opinion  tbat  the 
agreement  of  the  nth  of  Februaiy  1819 
is  established  by  the  evidence  produced, 
and  that  it  must  be  carried  into  eSfect 
Consequently,  the  claim  for  mesne-proiits  of 
dihi  Bydnathpore  cannot  be  maintained  for 
the  period  antecedent  to  possession  on  the 
dihi  being  completely  partitioned  off.  And 
we  do  not  find  that  it  was  completely  par* 
titioned  off,  and  possession  taken  by  the  re« 
spondent  at  any  time  during  ^  period  for 
which  mesne- profits  are  claimed  by  this 
action. 


:ei.yi^i8i3.  We  do  not  think  that  any  conclu- 
\l^ '  sion,  as  to  the  main  issue  in  this  case,  can 
l^be  safely  drawn  from  those  extracts.  It 
^f.  is  xpry   difficult  from   such  extracts,  only 


^JTiiK^  to  understand  accurately  such  a  series  of 


^        complicated  litigation,  and  still  more  diffi- 
^  Vol.  VII. 


,*^' 


We  are,  therefore,  under  the  necessity  of 
reversing  the  judgment  of  the  Court  below, 
and  of  the  two  inferior  Courts,  and  pronow- 
cing  that  the  respondent  has  failed  in  esta* 
blishing  his  claim.  There  will  be  costs  in 
the  Courts  below,  but  no  costs  here. 

Lord  Brougham. — We  dismiss  the  suit 
in  both  Courts  below,  the  Zillah  and  the 
Sudder  Adawlut  Court,  with  the  costs  below, 
but  no  costs  here. 


i 


) 


78 


Privy 


TRB  WSIKLT  RXPORTlRi 


CaunciU 


[VoL 


Mr.  Turner.— Yoxii  Lordships  will  recol- 
lect that  there  were  two  appeals ;  the  other 
appeal  will>  I  suppose,  follow  the  same  fate 
aa  this;  it  raised  substantially  the  same 
question. 


!t%e  Judge  of  the  Admiralty  Court.— Thtt 
appeal  was  not  argued ;  it  was  agreed  that 
the  decision  upon  that  appeal  should  follow 
the  decision  upon  this. 


Mr.  Turner. — ^No,  my  Lord ;  my  leai 
friend,  Mr.  Loftus  Wigram,  is  not  her 
present. 

Mr.   Moore.— My    learned    friend, 
Loftus  Wigram,   begged  me  to   ask    j 
Lordships  to  be  good  enough  to  hear 
upon  it  when  he  came. 


Mr.  Turner.— I  think  it  was,  my  Lord. 

Mr.  Forsyth.— My  learned  friend,  Mr. 
Loftus  Wigram,  said  that  he  would  not  con- 
sent to  the  other  appeal  following  the  fate  of 
this  without  saymg  something  upon  it,  and 
he  said  a  few  words  to  your  Lordships  upon 
that  second  appeal. 

Zord  Brougham.— Wc  thought  that  both 
appeals  should  be  subject  to  the  same 
fate,  but  there  was  a  doubt  whether  Mr. 
Loftus  Wigram  should  be  heard  then  upon 
the  other  appeal,  or  whether  we  should 
decide  this  first,  and  we  thought  it  better  to 
take  both  at  once.  Judgment  was  given  in 
both  cases  below.  o 

The  Chancellor  of  the  Duchy  of  Corn- 
wall.—hxt  the  Counsel  on  the  other  side 
here? 


Lard  Brougham. — ^Do  not  you   recol 

that  thit  happened  which  Mr.  Forsyth  sa 
I  recollect  it,  and  you  would  recoiled 
much  more,  that  we  had  a  doubt  wheti 
we  should  not  wait  to  hear  the  second  app 

'  till  after  we  had  arrived  at  this  stage,  and 
was  thought  better  to  take  both  togetfa 
and  Mr.  Loftus  Wigram  was  heard  upon  i 

I  second  appeal,  and  the  other  side  did  not  a 
to  be  heard. 

Mr.  Moore.— \\  is  very  true,  my  Lord. 

Lord  Campbell.— Yft  had  better  wait  ti 
Mr.  Wigram  comes  before  we  decide  tl 
second  case. 

Mr.  Moore.—!  would  take  the  libei^ 
of  suggesting  to  your  Lordships  that  th 
judgment  which  has  been  pronounced  migh 
be  taken  as  the  judgment  in  both  casa 
unless  my  learned  friend,  Mr.  Lofta 
Wigram,  wishes  to  address  your  Lordship 
upon  it. 

Lord  Brougham. — ^Very  well. 
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